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PREFACE. 


Four  years  have  nearly  elapsed  since  the  appearance  of  the  first 
part  of  this  work,  which  is  now  offered  to  die  public  in  its  com- 
plete state. 

In  confining  it  to  its  present  dimensions,  care  has  been  taken  to 
omit  nothing  which  is  necessary  to  the  elucidation  of  so  compre* 
hensive  a  subject,  and  a  great  mass  of  matter  has  been  necessarily 
compressed  into  as  small  a  space  as  its  nature  allows. 

A  certain  inequaiihr  will  be  observed  in  the  number  of  the 
sections  devoted  to  diirerent  subjects  :  this  inequality  is,  however, 
intentional,  and  done  with  the  view  of  rendering  dear  the  more 
disputed,  and  the  more  important  points  in  Roman  jurisprudence, 
where  such  appeared  requisite.  On  the  other  hand,  those  about 
whkh  there  exists  little  or  no  doubt,  have  been  contracted  as 
much  as  is  compatible  with  clearness.  Again,  stress  has  been 
laid  on  those  parts  of  the  subject  which  involve  principles  still 
recognised ;  while  the  more  ephemeral  portions,  applicable  only  to 
the  then  state  of  Byzantine  society,  have  been  reduced  to  a 
narrower  limit. 

The  repetitions  observable  throughout  the  work  have  been 
introduced  in  order  to  render  the  particular  branch  of  the  subject 
under  consideration  clear  to  the  reader,  without  subjecting  him  to 
the  inconvenience  of  frequent  reference  from  one  vdume  to 
another.  Thus  it  occurs,  that  facts  are  occasionally  represented 
from  different  and  appropriate  points  of  view,  in  order  to  the  better 
elucidation  of  the  matter  under  consideration.  The  titles  on 
contracts  and  actions  are  instances  of  this  method  of  treating  the 
subject.  In  the  former,  the  actions  applicable  to  each  individual 
contract  are  shortly  alluded  to  under  that  head,  and  more  fully 
developed  under  actions  where,  on  the  other  hand,  the  contract  is 
again  shortly  recapitulated,  in  order  to  show  the  principle  upon 
which  the  action  is  based.  Thus,  cause  and  effect  will  sdways  be 
found  together,  without  necessarily  involving  reference,  the  object 
being  to  make  each  title  complete  in  itself^  and  each  independent 
of  the  other. 

The  criminal  law  has  been  confined  to  the  narrowest  limits,  for, 
as  it  is  based  on  decrees  of  the  Senate,  and  imperial  constitutions, 
it  involves  no  very  valuable  principles.  In  the  Pandects  the  space 
dedicated  to  it  is  comparatively  small  i  in  the  Code,  on  the  other 
hand,  it  is  more  fiilly  treated  of.    To  follow  in  greater  detail  its 
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TITLE    XXII. 

Cbotnctos  Coiiaeiifiiale»«-£mpdo  et  Vcnditio— Men—- PMta  Prohibiet— ^ntemus^ 
Pietiiim—Redlubilk>—Moia~- Litis  Denunciado  et  £Tictio->Pacta  Adjecca— Addictio 
m  Diem-^Pactum  Commiaorium — ^De  RetroTendendo— Resenrati  Dominii  et  RtserratB 
Hypotheoe — ^Prodmiseos  Quibui  Modlt  Tollitar  Empdo  Vendido — Acdo  Empd  et 
Vendid-— Perdmenda — ^Locado  Conducdo— 'Publica—PiiTata — Peniio  Mercet  Reditui 
— Moia  et  Damnum — Relocado— Sublocatio-— Qsubut  Modii  TolUtur  Locado— -Acdo 
Load  et  Cooducd — ^Emphyteusis — Jus  Emphyteudcum  Canones— Actiones  Emphyteu- 
ticaiia— Contractus  Superfidarius — ^Jus  Superfidarium—- Udtis  in  Rem  Actio — ^Inteti- 
dictum  de  Supetfidebu^— Sodetas— Quseatuaria — Quibus  Modis  Finitur — Acdo  pro  Sodo 
— Mandatnm — ^Negodorum  Gcsdo— Mandatum  Quantoplex*— Qjiibas  Modis  Finitur— 
Adngnado— Actb  Mandad— Parallels  throughout. 

§   1634. 

The  next  species  of  contract  which  comes  under  observation  is  obfigadonesez 
the  Migatio  ex  consinsuy  termed  **  consensual,''  not  from  its  re-  consensu  re- 
quiring consent  (for  that  is  an  indispensable  ingredient  in  all  con-  S^J^j^^J^t, 
tracts),  but  from   mere  consent  being  sufficient  to  its  validity 
without  any  frirther  formality ;  whereas,  to  constitute  a  contract 
a^Miteral"  one,  it  is  necessary,  that  the  terms  of  it  be  reduced 
to  writing,  as  a  matter  of  evidence;  to  make  it  a  ^^real''  one, 
performance  by  one  of  the  contracting  parties  is  required, — ^and 
to  render  it  a  ^^  verbal"  one,  that  a  certain  settled  form  of  words 
be  pronounced  by  both  the  contrahehts :  hence  it  results  that  the 
^'consensual*'  contract  is  the  simplest  of  all,  since  tacit  consent,  or 
consent  demonstrated  by  certain  acts,  has  a  binding  effect. 

But  here  we  must  again  distinguish  pacta  de  tneundo  contractu  iy^s„  fg^^ 
cnuensuali  from  consensual  contracts :  thus,  the  pactum  de  ven-  pacta  de  contra- 
dendo  is  different  from  the  emptio  et  vendition  for,  in  the  first  case,  ^*'*^*** 
a  simple  obligation  to  sell  arises,  which  comes  into  the  latter  cate-  Consensual 
gory  when  the  pactum  de  emendo  is  added  to  it :  thus,  the  Roman  tracts  might  be 
\xv  grants  no  action  on  contractus  de  contrahendoy  except  such  be  concluded  by 
concluded  with   the  intervention  of  a  stipulation,  or  as  pacta  ^  ^^^^ 
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adjecta  to  other  contracts.^  In  Germany,  however,  the  case  is 
otherwise* 
Through  agentiy  The  consensual  contract  may  be  concluded  by  persons  at  a 
or  by  actB.  distance  from  one  another,  by  letter  or  message,  or  in  the  presence 
of  each  other,  as  at  an  auction,  by  nodding  or  winking  to  the 
auctioneer,  or  indeed  by  a  tacit  consent  presumed  from  acts.^ 
The  distinction  between  these  different  contracts  is  chiefly  im- 
portant with  respect  to  the  remedy  and  its  nature,  when  it 
becomes  necessary  to  enforce  them  by  legal  proceedings. 

§  1635. 

All  these  contracts  are  then  mere  bona  fidei.  negoiia^  because 
they  regard  no  solemn  form  of  words ;  whence  it  follows  that  they 
are  ruled  by  equity,  which  does  not  so  exactly  adhere  to  the  letter, 
rather  than  by  strict  law,  which  necessarily  does  so.  When  this 
Do  not  become  contract  IS  reduced  to  writing,  the  party  is  said  in  scriptis  contra- 
Bt^  confracti  ^^^^^  ^ut  the  Contract  is  not  the  more  a  literal  one  for  all  that, 
to  wri^g^  "^^  f'^^  evidence  is  admissible  to  prove,  that  the  writing  contains  a 
departure  from  the  verbal  agreement,  inasmuch  as  the  oUigatioii 
arises  out  of  such  s^reement ;  hence  they  do  not  enter  into  a  literal 
contract  who  agree  orally,  and  whose  oral  agreement  is  reduced 
to  writing  for  the  sake  of  subsequent  proof,  u^ess  indeed  there  be 
evidence  of  its  being  in  fact  a  literal  contract,  viz.  in  scriptis^  pro- 
perly so  called,  and,  therefore,  not  a  mere  oral  one.  Thus,  as  a 
general  principle,  the  agreement  is  only  to  be  taken  as  a  means  of 
proving  the  conditions  of  the  bargain.*  And  special  evidence  must 
be  adduced  to  prove,  that  the  intention  of  the  parties  was  to  con- 
tract in  scriptis. 


Contenaaal  con- 
tncti  are  mere 
boiue  fidei  n«i' 
goda. 


The  four  coa- 
•ensual  contracts 
of  the  elder 
Roman  law. 

Emptio  et  Ten* 
ditto,  public  or 
private. 
Sobhaatatio  cC 
auctio. 


§   1636. 

The  elder  Roman  law  acknowledged  four  species  of  consensual 
contracts : — emptio  vendition  bargain  and  sale  ;  locatio  conductioy 
letting  and  hiring ;  socictasj  partnership  ;  and  mandatum^  commisi- 
sion  ;  to  which  the  Emperor  Zeno  added  a  fifth,  emphyteusis. 

Of  these  first  is  the  emptio  et  vendition  or  bargain  and  sale, 
which  may  be  of  public  or^of  private  authority.  In  the  first  case, 
the  auction  was  termed  subhastatio  ;  in  the  latter,  more  properly 
auctioy  although  the  latter  term  is  not  properly  applied  exclusively 
to  sales  by  private  individuals.^    In  the  case  of  an  estate  being 


'  C  4,  54, 1  s  Modcof  (Jctna)  li  quis- 
quam.profecto  accttntufyHeit.diM.  de  pact 
ne  dom.  rer.  suam  alien.  §  S)  de  contr. 
emt.  vend,  c  %f  p.  m.  Cf  W]^*}  Berlich, 
part  I,  ch.  X4A  J  aeid-tide  fiacfaor.  ad  Treut- 
ler,  ToL  i.  chap.  iSy  14,  7 )  lit.  A.  Stryk 
ad  Laucerbachy  tit.  de  contr.  emt.  vend, 
verb,  diflferat;  Ludond  in  ui.  dist.  jurid. 
cod.  tit.  dist.  7;  Tfaomaii  din.  de  valid. 


conjng^  invit.  par.  contract!,  §  5,  coU.  div. 
torn.  If  p.  633. 

*  I.  3f  *3- 

*  Huber,  pnelec.  ad  Fan.  tit,  de  contr. 

empt.  vend.  ^  5  j  Sttyk,  caut.  contr.  lect. 
ft-8,  ^%i  Puf.  tom.  a,  oba.  5*. 

*  Hopftier  em  in  atating,  $  $6%,  that 
tobhattatio  appUea  to  immoveables^  and 
auctio  to  moveables.  This  appears  to  be  a 
mere  theory,  onsupported  by  authority. 


CONTRACTUS  €OnBUMI>AhWi^^tUPrtO  BT  VENDITIO.  ) 

piiblidy  %M  in  its  mfirety  hj  die  Sfate,^  piii^tiaiit  to  a  sentence  of 

condemsttioti  or  of  proscription,*  to  satisfy  tlie  claims  of  tbe  State^ 

arising  out  of  an  illegal  transaction^'  die  prstor  having  assigned  it 

to  the  quaestor/  this  latter  sold  the  whole  in  one  lot  to  the  highest 

bidder,*  termed  sictor  ;  and  hence  the  transaction  sectioj  which  con-  The  pmdmer 

fenred  on  the  purchaser  the  dominium  ptiritianumf  together  with  the  tenned  teaor 

special  interdict  termed  intordictum  soctorium^  to  enable  him  to  ob-  ^T"  ^^^^ 

tain  possession  of  the  prc^rty  in  virtue  of  the  sale  being  sub  basta^^  uia  i^^^!" 

The  sector  was,  however,  under  the  obligation  of  assuming  all  ncl 

liabilities*  attaching  on  the  purchase.    The  purc^sel*  then  sold 

his  baig^  in  detail,  either  by  private  contract  or  by  public  sale, 

MucUo^  but  not  of  public  authority,  to  whomsoever  would  buy. 

This  mav  be  termed,  though  somewhat  paradoxically,  a  private 

puUic  sale,  for  the  word  public  does  not  apply  to  the  manmr  of 

nle,  but  CO  the  authority  under  which  the  sale  is  eficctcd  :  thus, 

vhen  the  State  sold  individual  things  it  was  termed  auctio^  in  con-* 

tradisdnction  to  suhbastatioy  which  was  the  SfJe  of  an  entire^, 

-^uch  was,  nevertheless,  a  vtnditio  pubMca ;  but  if  an  individual 

sold  the  same  thinss^  it  would  be  a  vtnditio  privata  publico  facta^ 

and  thou^  it  mignt  be  termed  aii  auctio^  could  never  be  deno* 

minated  a  subbastatio. 

An  inheritance  which  had  lapsed  to  the  State  was  sold  according  The  hcied. 
to  the  same  principles,^^  and  the  hereditatis  pttitio^^  passed  to  the  P^^  ^^^  ^^ 
purchaser,  as  in  the  other  case  the  interdict.     The  public  sale  of  ^t^^J^. 
Parsenna's  property  *<  affords  an  example  of  the  ancient  usages  ill 
such  cases. 

§  1637. 
The  contract  of  bargain  and  sale,  emptio  it  vtnditio^  is  defined  Defimdon  of 
in  the  Institutes  ^^  as  contractus  juris  gentium  solo  consensu  initus  SSo?^**^*"" 
quo  ven£tor  obligatur  ad  rem  tradendam  et  emptor  ad  pretium  dan*' 
dum.    Hence  it  is  evident  that  this  contract  contained  three  re-  Requititet  of 
quisitcs :  and  firstly,  a  merxy  ox  thing  to  be  sold,  and  therefore  an  ^  contract-- 
object  legally  capaole  of  sale  ;  secondly,  the  consensus^  or  consent  M^^retianT* 
of  die  contracting  parties  \  and  thirdly,  a  pretium^  or  price  mu- 
tually agreed  upon.     Thus  another  succinct  definition  may  be 
given,  viz.  that  emptio  et  venditio  contractus  est  consensualis  de  re  Second  defini- 
pro  certo  pretio  alter!  tradendd.     The  bargain  and  sale  is  then  ^^' 
perfect  as  a  consensual  contract,  if  the  contracting  parties  do  not 

*C.  7,  7»,  10^  ^  15  I.  «,  19,  S  i\         •Vtrro    de    re    mat.    »,    10 j    Oaioi, 
Gaine,  )»  154.  3i  80}  vide  et  §  14.17-19  \  h.  op. 

*  Gc  pro  RoK.  Amer.  43.  ^  Gaiu,  4,  146, 

'  lir.  3S,  5S,  60  5  Cic.  pro  RaUr,  4.  •  Cic.  Philipp.  a,  a6  5  Fcstw  v.  hasts. 

*  lAir.  eod.  Qc.  in  Verr.  a,  1,  »o  5  hence         •  (Aicon)  in  Verr.  4,  x,  13,  p.    177  5 
die  tenn  bona  pnblice  ponederi,  in  frag.      Orell.  P.  481  23,  a*  3. 

Adl.  repetund.  tin.  9  (Hanbold,  monun).  *^  C  4,  39,  i. 

^  75),  frag.  1,  Scrvil.  c.  17.  "  P.  5,  3,  24,  pr. 

*  (Ascon)  Gc.  in  Verr.  a,  x,  ao,  a3,  p.  **  Lit.  a,  145  Dionys.  5,  34. 
^Th  177 ;  OrelL  Gc.  pro  Rose.  Amer.  8.  **  I.  39  a4. 


THE   ROMAN   CIVIL   LAW. 


The  iint  re- 
quifiteol  tfah 
contract  it  a 


men. 


What  may  be 
amen. 


Empdo  rei  ad- 
quirenda  In- 


Ettptio  ra 
ibtune. 


Spei  ra  ipentae. 


Indefaiti* 


Not  to  an  hcre- 
dicads. 

ReS  aliens. 


Bona  and  mala 
lidet  in  lalct. 


furthermore  agree  that  the  contract  shall  not  be  converted  into  a 
literal  one  by  the  terms  beine  reduced  to  writing  in  scriptis^  with 
the  usual  formalities  required  bjr  that  contract.^ 

§  1638. 

The  first  requisite  of  the  consensual  contract  of  emptto  et 
venditio  is  a  merx^  or  object  to.be  transferred  bjr  the  seller  to 
the  buyer,  and  the  first  great  requirement  is  that  it  should  be  in 
cammerdoy  that  is,  capable  of  being  freely  bought  and  sdd.  Sup- 
posing such  to  be  the  case,  it  matters  not  whether  it  be  an 
immoveable  or  a  moveable,  corporal  or  incorporeal,  existent  or 
non-existent,  certain  or  uncertain,  the  property  of  the  vendor  or 
of  another ;  thus,  a  horse,  a  right  of  action,  servitude,  or  a  thing 
to  be  acquired,  or  the  acquisition  whereof  depends  on  chance* 
A  vendor  may  sell  his  chance  of  acquiring  something  termed 
emptto  rei  adquirenda  incerta;  one  mav  sell  to  another  that  which 
he  may  acquire,  by  a  throw  of  the  dice,  termed  emptio  aleee^  or 
jactio  retisy  by  buying  of  a  fisherman  whatever  he  may  or  may 
not  take  by  the  next  cast  of  his  net ;  the  captus  avium  may  he 
concluded  with  a  fowler  in  like  manner.  Similar  is  the  emptio 
missiliumj^  or  purchasing  of  one  whatever  he  may  catch  on  money 
being  thrown  among  the  crowd,  as  was  the  custom  at  certain 
elections  and  festivities. 

A  purchaser  may  buy  of  a  farmer  the  future  crop  of  a  certain 
field.  Wine  which  may  grow  the  next  year  on  a  certain  vine- 
yard may  be  bought  at  so  much  a  pipe ;  or  a  certain  price  may 
be  paid  irrespective  of  quantity  or  quality,  and  the  price  would  hie 
due  though  nothing  grew,  or  for  whatever  did  grow.  In  the 
second  case  the  bargain  is  termed  an  emptio  spei;  and  in  the  first 
and  last,  emptio  rei  sperattSy  which  all  such  bargains  are  presumed 
to  be  in  cases  of  doubt. 

The  cession  of  rights  of  action  being  legal  in  the  Roman  law, 
the  right  of  A  to  recover  a  debt  due  by  d  may  be  sold  to  C ;  and, 
by  a  parity  of  reasoning,  a  right  to  a  service,  to  tithes  or  right  of 
cnase,  to  an  inheritance  emttto  httreditatis^  may  be  in  like  manner 
transferred  by  bargain  ana  sale;  but  not  the  inheritance  itself, 
for  that  is  a  pactum  successorium^  and  therefore  prohibited.' 

With  respect  to  the  sale  of  the  property  of  another,  it  may 
be  efiected  subject  to  the  right  of  vindication  by  the  true  owner 
before  the  expiry  of  the  period  of  prescription. 

Now,  if  both  the  vendor  and  purchaser  be  aware  that  the  object 
is  the  property  of  a  third  person,  and  conclude  the  bareain,  it  is 
a  case  of  mala  fidesy  which  places  them  in  the  position  of  thieves  ; 
but,  on  the  other  hand,  they  may  not  be  aware  of  the  fact,  and 
act  with  bona  fides.  The  seller  may  believe  he  has  been  com- 
missioned by  the  owner  to  sell,  or  fancy  he  is  rendering  him  a 


»C.4,  21,  17;  P.  12,4,4. 


*P.  8,  II,  ^  18,  I2» 


'§  '5'4>b*  <>P» 


CONTRACTUS  CON8BN8UALES — EMFTIO  ST   VSNDITIO. 


good  office,  and  the  purchaser  that  the  vendor  was  selling  his  own 
property ;  and,  on  the  other  hand,  the  vendor  may  believe  he  is 
selling  his  own  property,  and  the  purchaser,  though  he  well  knows 
it  to  belong  to  another,  but  may  believe  the  vendor  to  be  duly 
authorized  to  sell,  and  in  such  case  the  bargain  will  stand  good.^ 

§  1639- 
Certain  thin^  are  incapable  of  purchase  and  sale;   thus,  ns  Prohiinted con- 
ixtinctity  or  thuigs  that  have  perished  or  were  not  in  existence  t»cttofemptio 
at  the  time  of  ^e  bargain,  can  not  be  sold ;  neither  free  per-  ^  ^^  ^'^ 
sons,  or  res  divini  juris^  sacrm  and  religiostey  althoueh  Modestinus 
says,* — ^i  nesciens  loca  sacra  vel  religiosa  velpubltca  pr0  frivatis 
cMsparavitj  licet  emptio  nen  teneat  ex  empte  tatnen  adversus  vendi^ 
torem  experietur^  ut  eonsequatur  quod  interfuit  ejus  ne  deciperetur^ 
Things  contraband  to  enemies,'  as  arms,  &c.     h  fundus  dotalis,^ 
Things  belonging  to  the  Sute  could  only  be  sold  by  the  State. 
The  contract  of  sale  of  stolen  things,  if  both  be  aware  of  the  hctj 
h  vitious,  but  if  the  buyer  onlv,  then  the  contract  is  valid  quoad 
him  ailone — if  the  seller,  then  ooth  are  bound  by  it ;  the  reason  of 
this  distinction  is,  if  the  buyer  knows  that  the  thing  is  stolen,  he 
can  only  receive  it  turpiter^  but  if  the  seller  only,  he  is  bound  to 
fulfil  his  contract,  which  is  therefore  bindine  on  both  parties ; 
and  if  the  buyer  be  afterwards  deprived  of  it,  the  seller  must  make 
him  compensation*     Res  Utigios^^  or  things  pendente  lite^  till  the 
property  in  diem  be  decided,  are  unsaleable. 

§  1640. 

Certain  persons,  from  reasons  of  public  policy,  are  forbidden   Penonspro- 
to  trade  with  each  other.      The  magistratus  provinciates  can  buy   Wblied  l^ 
nothing  but  necessary  provisions  and  articles  of  dress, — nor  soldiers   J^^^  o  pu   c 
within  their  government  estates  in  the  provinces  wherein  they  Mas^itntiu» 
are  garrisoned.*    A  guardian  can  only  under  certain  restrictions   p«>vJnciai«, 
purchase  the  property  of  his  ward,  in  rem  suam  auctor  fieri  nequitfi  San^'dowT 
Clerks  in  orders  are  forbidden  to  trade  at  all  by  the  Canon  law.^ 
An  upon  the  supposition  that  the  consent  of  the  vendor  may  be 
un&irly  controlled  by  the  position  of  the  purchaser. 

A  physician  cannot  enter  into  a  bargain  for  the  cure  of  his  phyiidafM, 
patient.*  Noblemen  and  capitalists  ^  cannot  carry  on  retail  j^biemcn, 
business.    Man  and  wife  cannot  buy  from  each  other,  on  account  ^ 

of  the  unity  of  person,^^  and  the  supposition  of  undue  control. 
Generally,  however,  all  persons  may  contract  bargain  and  sale 


'  P.  i8»  i»  %%t  UIp.  ran  afiam  djfltnhete 
qoem  pone  nuUa  dubitatio  eftj  P.  189  I9 
^5*  S  i»  9^  vendidit  neceoe  non  habet 
fondonk  cmpconi  facere* 

'  P.  iS,  x»  62,  i  I. 

<  C  4,  41,  1,  &  a. 


•P.  40, 16,9. 


*Hopfner,  §  211. 

•  P-  5o>  »3»  3  5  C.  10,  sa,  9. 

•  C.  4,  63,  3. 

'•  S  5«5.  h.  op- 
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Of  force  and 
fear. 


wliaafe  HOC  uiider  ai^  syccul  kgal  disabilitjr  to  do  so^  ettbor  tn 
respect  of  their  persons^  quality^  or  of  the  object  ^  side* 

*  1641. 

Of  tht  content       The  cotisent  being  lihe  substance  of  the  contract,  it  mnst  not 

onlv  be  free  from  error,  force,  and  fraud,  but  must  also  be  pure 
ana  declared,  for  the  sale  is  not  perfect  if  made  under  a  condition^ 
until  such  condition  be  frdfilled  ;^  far  instuice,  if  it  be  agreed  that 
the  bargain  is  to  be  reduced  to  writing,  *  or  the  thing  previously 
measured  out.*  The  sale  must  not  be  simulated^  or  errwuetts 
in  anj  material  respect;  but  as  to  the  person,  if  a  fiL  fam.  or  a 
slave  make  a  baigain  in  the  presence  of  the  &ther  or  owner^ 
it  is  not  a  question  of  what  they  thought,  but  of  what  the  other 
party  thought  as  to  the  implied  consent  of  the  auctor.^ 

rvrci  Qt  fiar  vitiate  a  bargain,  for  the  consent  must  be  free,^ 
and  the  praetor  can  give  relief,''  unless  such  forced  sale  were  made 
for  the  public  good ;  for  upon  urgent  occasions  husbandmen^  majr 
be  forced  to  bring  their  com  to  market  $  and  if  a  public  road^  uc 
destroyed  by  an  eruption  of  the  sea  or  otherwise,  the  adjacent 
estates  are  compellable  to  repair  it. 

Fraudy  lastly,,  must  be  referred  to  the  contract,  of  which,  if  it 
have  been  the  cause  ^^  or  inducement,  such  contract  is  void  ;  if  the 
seller  conceal  internal  faults,  the  contract  may  be  avoided  by 
rsdhihiticy^^  for  there  is  always  an  implied  warranty,  but  external 
or  evident  defects,^*  express  diemselves,  and  are  at  the  risk  of 
the  purchaser;  and  with  regard  to  living  creatures,  the  defect 
must  be  sufficiently  grave  to  lessen  the  value  of  them.^' 

There  must  be  no  error  in  corpore ;  thus,  if  the  farm  of  one 
person  be  sold  instead  of  that  of  another,  the  bargain  is  vitious,^^ 
but  if  the  error  be  merely  in  the  denomination  in  nomim  it  is  good. 
But  the  error  may  be  in  the  substance  or  matter ;  thus,  vinegar 
may  be  sold  for  wine,  which  it  formerly  was,  or  an  alloy  of  gold 
or  silver  for  those  metals,  or  brass  or  lead  for  gold  or  silver,  or 
glass  for  a  gem.  Here  a  curious  difference  of  opinion  arises 
among  the  ancient  jurists.  Marcellus  holds  the  sale  to  be  good 
so  long  as  there  is  no  error  in  corpon^  though  there  be  in  materia  ; 
but  UTpian  will  only  admit  a  doubt  as  to  the  vinegar,  provided  the 
vinegar  were  made  from,  or  was  once  wine,  otherwise  he  thinks 
the  ^e  is  null,  and  wherever  there  is  an  error  in  materia.^^  These 

Juestions,  it  must  be  admitted,  smack  somewhat  too  much  of  the 
ispute  between  law  and  equity  by  the  Sabinians  and  Proculeians. 


Of  fnttd. 


£nor. 
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The  interpretation^  however,  doubtless  is,  that  one  party  mav  insist 
that  wine  a  little  sour  is  vinegar ;  if  any  mixture  of  the  metals  have 
taken  place,  die  sade  is  goo4  if  the  thing  can  be  called  that  which  it 
was  represented  to  be ;  but  the  question  of  quanti  minoris,  or  sub- 
sequent consideration  in  the  price  on  account  of  greater  or  less 
purity,^  may  arise  on  action,  for  such  error  does  not  of  necessity 
utterly  exclude  the  presumption  of  consent  :^  the  same  is  the  case 
with  a  corrutta  prv  virgim  vendita ;  the  sale  is  good,  but  an  action 
lies  to  dissolve  die  contract,  if  the  seller  allowed  the  purchaser  to 
buy  under  a  fake  impression,'  for  in  all  these  contracts  it  is  a  ques« 
tion  of  bona  fides, ^  The  rule,  in  fact,  is  this,  that  where  bonafidet 
exists  on  both  sides,  a  compensation  is  to  be  awarded  for  defects 
of  quality ;  but  where  there  is  maldfidss^  the  contract  is  dissoluble: 
This  question  rests  of  course  on  circumstantial  proof. 

§  1642* 

The  third  ingredient  ia  a  consensual  contract  is  d)e  price.  The  pretium  a 
fretiumy  which  must  consist  in  picunin  numtratOy  and  not  in  an  necoiary  re- 
exchange  of  one  eomraodi^  for  another  :    this  great  question  ^'^^ 
was  settled  by  imperial  constitutions,^    Sabinius  and  Cassius  held 
that  the  pretium  might  consist,  according  to  consent  and  agree- 
ment, in  other  things  dian  actual  [coined  money  counted  out* 
Nerva  and  Proculus  thought  otherwise,  and  their  view  has  been 
confirmed.      An  exchange  permutatio  is   a  contractus  innomina^ 
tus^  and  consequently  revocable,  which  a  sale  ifr  not ;  the  moneyv 
as  observed  above,  must  be  counted  out  and  certain,  for  a  bandfuH 
of  moncyytecunia  in  folic  datOy  must  be  held  a  pcrmulatioy  not  a 
pretium.     SchultingT  holds  that  **  all  the  money  I  have  in  my 
purse'^  is  a  sale,  not  an  exchange,  but  this  is  doubtful. 

Permutatio^  as  before  observed,  is  a  contract  without  special  Pennutatiok 
name,  in  which  one  thing  is  given  for  another,  as  money  for 
money,  com  for  wine,  and  is  not  perfected  by  consenty  but  only 
by  the  actual  exchange^  for  from  a  contract  to  make  an  exchange 
no  action  arises.  It  is  more  ancient  than  buying  and  seltmg, 
which  is  money  for  goods,  but  there  is  nevertheless  an  aiSnitv  la 
their  respective  natures  and  rules  as  to  delivery,  warranty,  occ, 
equaUy  applicable  to  both.  In  exchange  the  purchaser  ^^  is  not 
distinguishable  from,  the  vendor^  neither  is  the  price,  nor  as  to  the 
merchandise  that  is  bought  oit  sold;  the  word  swap,^^  vulgarly 
used,  signifies  barter  or  the  exchange  of  one  article  for  another^ 
as^,  a:  coat;  for  a  coat,  or  a  horse  for  a  horse,  or  a  horse  for  a  cow. 

^P.  iS,  If  10,  He  14.  *  I.  3»  24»  9. 

*  P.  I9»  x^  »x»^  s.  '  P.  18,  l>  I  s  P.  19^49  »» It  ). 

*  P.  19.  X*  XI,  i  5.     *  P.  i9»  x^  99  ^  x*  '^  P.  X9,.4t  X  s  P.  xS».  x»  x. 

*  C  4^  3Sy  9;  C.  4^  649  7 }  P.  xSj  Xy  x»  "  Thit  word  it  of  American  origtOi  bor- 
%t\  L  3>  14,  s.  fowed  from  tlie  redmen,  in  whose  lan- 
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deiirery  the  money  is  counted  out. 
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§   1643. 

Re^ttittteiofthe  The  pntium  must  have  three  requisites, — it  must  be  pretium 
mourn:  miiK  virumyjustum^  and  certum.  With  respect  to  die  first,  it  must  not 
tum^D^ertuoi.  ^  ^  nominal  consideration,  for  then  it  is  no  sale,  and  is  not 
Venun  ptetittm.  verum ;  but  the  thing  nuy  be  sold  at  a  cheap  rate,  if  near  the 

value,  and  such  sale  is  termed  venditio  gratiosa. 
joitumpretiBiii.  The  price  must  be  justum^  which  may  be  ligali^  fixed  by  law, 
or  conventionalij  by  agreement.  The  true  value  of  a  thing  is  what 
it  will  sell  for  in  the  market, — Res  tanti  valetj  quanti  vendi 
pitest^  In  either  case  it  must  be  an  equivalent  for  the  thing 
bought.  The  first  is  always  in  a  measure  tnjustum^  as  confining 
firee  will ;  die  latter  is  always  justum^  if  it  be  really  a  sale.  By  a 
constitution  of  Diocletian  and  Maximian,*  whoever  has  agreed  for 
a  sum  above  the  half,  may  require  that  the  seller  make  it  up  to  the 
true  value  by  additional  wares,  or  by  return  of  the  excess.  Rem 
majoris  pretii  si  tUy  vil  pater  tuns  nunoris  distraxerit^  bumanum  esty 
ut  vel  pretium  te  restituente  emptoribusy  fundum  venundatum  reci^ 
piasy  auctoritate  judicis  intercedente ;  vel  si  emptor  elegiret  quod 
deestjusto  pretio  recipias.  Minus  autem  pretium  esse  videtur^  si  nee 
dimidia  pars  veri  pretii  soluta  sit.  Here  the  question  arises  as  to 
what  is  the  lesion  above  half.  The  seller,  it  is  agreed,  is  damni* 
fied  when  he  has  not  received  half  the  true  value  \  the  purchaser, 
then,  is  surely  aggrieved  in  the  same  degree  when  he  has  paid  more 
than  double — some  think  more  than  half  as  much  again,  but  in 
this  there  is  no  analogy. 


w 
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OTcrlial/       I  § 
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Paid    .    .  50 
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Talue    .  25 
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.  This  rule  appears  not  to  be  extendable  to  other  onerose  con- 
tracts, for  Hermogenian,'  who  lived  subsequently,  says, — et  ideo 
praetextu  minoris  pensionis,  hcatione  facta^  sinullus  dolus  adversarii 
prebari  possit^  rescindi  hcatio  mn  potest ;  but  it  is  well  to  observe 
nere,  that  it  is  a  question  of  rescinding  the  contract  only,  not  of 
compensation,  the  choice  of  which  was  permitted  in  the  above 
law. 
Certom  pretium.      Lastlv,  the  price  must  be  certain •    The  bargain  is  bad  if  the 

fixing  tne  price  be  left  to  one  of  the  parties,^  but  an  arbitrator 
may  fix  it  as  between  them,  if  he  be  agreed  on  by  both,  for  therein 
is  tne  consent ;  but  even  this,  if  impeachable  for  partiality,  may  be 
rescinded.'    We  have  already  seen  the  price  may  be  fixeci  by 

»  p.  36,  I,  1, 16.  *  p.  18,  X,  35,  %  1. 

'  C.  4, 44,  29  Tide  O.  Gothop.  ibique  dt.  '  C*  4*  44^  &>  Sc  S. 

»  P.  19, 1,  43. 
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law ;  SO  it  also  may  be  by  custom,  as  market  price,^  which  is 
certain  at  the  time,  and  must  be  paid  in  money  certain  and 
counted  out,  fretium  in  numerata  peeunia  comistere  debet,* 

§  1644. 

In  buying  by  measure,  the  price  may  be  agreed  on  in  detail  Pretiumad 
ad  mesuramy  or  in  gross  per  aversiomm^  at  so  much  per  bushel  for  "«•".«"» !«' 
the  com,  or  at  so  much  for  the  whole  heap,  in  which  latter  case 
either  the  heap  is  warranted  to  contain  a  certain  quantity,  restrict 
tivej — if  so,  that  quantity  must  be  delivered,  or  more  it  the  heap 
contain  more, — or  for  about  such  and  such  a  quantity,  in  which 
case  there  is  no  warranty,  and  the  purchaser  buys  at  his  own  risk, 
si  numenu  quantitatum  demonstrative  indicatur. 

§  1645. 
After  consent  and  agreement  as  to  the  price  of  the  goods,  the  Forfeit  of  the 
vendor  can  avoid  the  contract  without  consent  of  the  purchaser,  ■"***• 
or  this  latter  without  consent  of  the  vendor,  but  if  so  he  loses 
his  srrba^  or  earnest  given  to  bind  the  contract,  quod  arrhae^ 
nmune  datur  argumentum  est  emptionis  venditionis  tontracta^  which 
is  returnable^  on  payment  of  the  prtce,  or  may  be  considered  as 
part  thereof.     If^he  buyer  give  something  in  eai^est  that  he  will 
hereafter  be  the  chapman,  he  may  refuse^  to  perfect  the  agreement 
on  forfeiting  his  earnest,  or  the  vendor  on  forfeiting  double  its 
value;  for  as  the  agreement  was  perfect  before,  it  can  only  be 
rescinded  mutuo  consensu.^ 

§  1646. 

There  are  two  remedies  to  meet  these  cases.     The  one  is  Redhibitio 
reibibitioy  which  rescinds  die  contract  entirely :  here  the  vendor  '»cin<**  ^ 
receives  ^k  his  goods  with  the  profit  oft  them,  and  is  bound  to  ^^^^^^ 
indemnificatton  of  loss  arising  from,  those  defects,  wluch  would 
hare  pnrventied  the  sale  if  known, — this  supposes  a  guilty  know- 
ledge on  the  part  of  the  vendor. 

The  other  remedy  is  qttanti  minorisf  a  return  of  so  much  of  the  Actio  quanti 
price  as  f;he  value  is  decreased  by  the  defects  which,  had  the  pur-  °|2**"i2d^' 
chaser  known,  he  would  not  have  bought.     The  law,  indeed,  ciei. 
overlooks  puffing  to  obtain  a  better  price,  expressed  by  delus  bonus 
fit  i^lertia^^  and  by  the  truism,  in  pretio  emptionis  et  venditionis 
^turaliter  licet  contra hentibus  se  circumvinin^^^  but  not  misrepre- 
sentation as  to  facts.^' 

*C  4,44,  14.  U.  3,  34,pr. 

'0.4, 48,1,  •  P.  4,  14,48. 
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For  ezpUnation  of  thit  word  see  §  1510.  '°  P*  4f  39  3> 

•L3,44,irr.  "  P.  4,  4,  16, §  4. 
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Mora,  or  default      If  the  buyer  delay -payment,  /.  ^.,  is  in  mora^  the  law  recom- 
in  paymenL       pcnses  him  by  a  fixed  interest  for  the  money.*     This  is  due  in 
dcfkuUof dc*-'     three  cases :   By  express  covenant ;   By  litis  conUstatioy  w^hcre 
livery  according  there  was  no  Covenant ;  From  the  nature  of  the  thing  sold,  as 
to  contract        when  it  yielded*  mean  profits  before  payment  of  the  principal  sunii, 
which  appears  to  be  a  compensation  for  mean  profits  rather  than 
interest  for  delay.     When  wines*  are  sold  and  left  in  custody 
of  the  vendor,  in  default  of  payment  the  purchaser  bears  the  loss 
of  \  fall  in  the  market ;  for  the  vendor  may  detain^  the  goods  till 
the   price   be  paid,  and  the  purchaser  may  refuse  payment   till 
security*  be  given  to  make  a  tide  good,  if  it  be  questioned.      And 
if  a  time  and   place ^  for  the  delivery  of  the  wines  have  been 
appointed,  such  price  as  they  would  have  fetched  at  the  time  and 
place  agreed  on  ought,  on  '&ilure  of  delivery  according  to  con- 
tract, to  be  returned  in  lieu  of  them. 

§  1648. 

Delivery.  The  purchaser  is  bound  to  pay,  and  the  vendor  to  deliver,  nor 

Reciprocal  obii-  jg  ^j^^  property  transferred  until  the  vendor  be  satisfied  where  the 

Sd**]^rchaer.**'  dealing  IS  ftxr  ready  money,  nor  can  the  buyer  bring  his  action  for 

Caih  and  credit,  the  thing  till  he  have  paid,  nor  can  the  seller  bring  an  action  for 

the  price  till  he  shall  have  delivered,  or  shown  himself  ready  and 

willing  to  do  soj  for  if  he  do  he  will  be  met  with  the  exceptif  ret 

vitidita  nee  tradita.      If  the  purchaser   have   credit,  si  fidem 

habety  and  is  in  bond  fide^  he  becomes  owner  before  payment.     As 

this  is  a  contract  mutually  advantageous,  the  culpa  levis  applies  on 

both  sides. 

§  1649- 
-If  the  object  after  bargain  perish  per  casum  in  possession 
of  the  vendor,  the  purchaser  must  still  perform  his  part  of  the 
contract,  provided  the  loss  arise  not  out  of  an  old  defect ;  and 
here  it  is  supposed  that  the  three  requisites,-— consent,  ware,  and 
price,  have  been  complied  with.  With  respect  to  consent,  if  the 
thing  be  to  be  bought  conditionally  on  tasting  it,  till  this  be  done 
the  bargain  is  not  perfect,  and  the  vendor  wm  be  the  sufferer  by 
loss.  This  is  the  case,  too,  with  such  articles  as  consist  in 
weight,  measure,  or  number,  and  consequently  have  to  be 
weighed,  or  measured,  or  counted  out,^  for  here  the  vendor  bears 
the  risque  of  accident;  as  also  when  an  arbitrator  has  been 
appointed  who  has  not,  at  the  time  of  the  accident,  pronounced 
the  price. 


Accidental 
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§    1650. 

Eviction  belongs  generally  to  contracts,  and  signifies  "  to  Eviction  in 
establish  a  ngbt/*  The  defendant  in  this  case  is  said  evictionem  «?;P**o  ^  '«"- 
pntstare.  The  common  definition  of  ablatio  reiy  therefore,  does 
not  always  apply.  A  may  evict  a  thing  which  was  never  in  his 
possession:  when  A  buys  what  is  in  the  possession  of  a  third 
party,  against  whom  A  brings  his  action  and  loses  it,  A  is  evicted 
in  the  Roman  sense  of  the  term,  although  A  was  never  possessed. 

Eviction  may  arise  from  the  nature  of  the  transaction;   Be 
founded  on  a  special  contract ;  Or  arise  from  the  fraud  of  another. 
In  the  first  case  some  one  tacitly  or  expressly  promises  to  transfer 
something  to  A  which  is  in  the  possession  of  a  third  party,  who 
denies  this  right  of  transfer  ;  hence  it  may  arise  out  of  a  sale,  Tnufer  of  pro- 
exchange,  gift  by  way  of  payment,  division  of  a  common  pro-  P^J»  the 
perty,  hiring  (as   when  the  eviction   takes   place  before  expiry  [hir?party.  * 
of  the  term),  gift,  or  promise  to  give  a  genus^  as  a  horse,  which, 
after  delivery,  turns  out  not  to  be  the  property  of  A. 

The  second  case  is,  where  A  gives  a  thing  without  previous  pro-  when  clad  in 
mise.    Among  the  Romans,  this,  being  clad  in  the  form  of  astipu-  the  form  of  a 
ladon,  involves  an  indemnity  of  double,  triple,  or  quadruple  the  *^P    ^^^' 
WQith  {stipulatio  dupla  tripla  sciltcet  astimationh)^  by  way  of 
damages. 

The  third  case  is  founded  on  fraud,  as  where  a  person  alienates  in  cases  of  fraud. 
that  which  he  knows  does  not  belong  to  him.^ 

§  1651. 

In  Older  to  obtain  an  eviction,  a  litis  denunciatio  is  required,  Lidsdenundatio 
which  is  in  the  nature  of  a  notification  to  him  who  is  liable  to  in-  necessary  to 
demnify  the  party  for  loss  in  case  judgment  be  for  the  plaintiff,  and 
calling  upon  him  to  assist  the  defendent ;  for  if  this  be  omitted,  the 
right  of  regress  against  such  third  party  is  lost,  at  least  where  the 
case  is  not  so  clear  that  the  defendent  has  in  fact  nothmg  to  urge.^ 

.  §  1652. 

'  Addictio  in  diem^  is  a  contract  ancillary  to  the  chief  contract,  Addicdoin 
by  which  the  vendor  is  allowed  to  sell  the  thing  elsewhere  if  within  ^'*™  *^  *??"*"- 
a  stated  time  he  can  do  so  more  advantageously./  This  contract  **"*"^  contact, 
is  understood  in  auctions  till  the  last  bid  is  made,  and  maybe 
either  suspensive  or  resolutive^  (dissolutary) :  its  operation  is  as 
follows.     If  a  better  offer  occur  within  the  dme^  the  seller  can 
withdraw,  but  if  there  be  more  than  one,  they  must  agree  :^  that 
is  to  be  understood  to  be  a  better  offer  which  presents  ever  so 
litde  extra  advantage,^  but  not  an  equal  sum,  with  (he  extra 

*  P-  39»  S»  !»»%  3-  •  P-  18,  1,  »,  pr.i  P.  18,  4i  S  5}  P- 

"P.  19,  I,  II,  ^  xa  ;  P.  »i,  *,  55, ^ I  i  41,  4,  2,  i 4. 

Par.  obs.  torn.  2,  obs.  35,  §  15.  ^  P.  18,  2,  ii,  §  i ;  P.  18,  2,  13. 

'  P.  18,  ».  ^  P.  18,  2,  4,  §  6  J  P.  i8>  2,  5,  k  X4» 

*C.io,3,45  C.  II,  31,  I.  ^3. 
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advantage  to  the  vendor  of  the  mesne  profits.^  If  the  contract  come 
into  operation,  the  object,  together  with  all  its  increments,  can  be 
demanded  back  ;^  the  same  obligation  applies  to  the  plaintiff  if  he 
have  received  any  thing,^  and  the  object  is  recoverable  even  if  in 
the  hands  of  a  third  party  whether  the  conditio  be  suspensiva  or 
nsolutiva.  It  depends,  with  respect  to  the  other  contracting 
party ,^  on  the  will  of  him  who  made  this  arrangement  for  his  own 
advantage  whether  he  will  accept  or  not,  as  in  auctions,^  such 
better  offer.^  On  the  other  hand,  the  first  contrahent  has  the  pre- 
ference, if  he  will  give  as  much  as  the  higher  bidder  ;7  and  if  he 
fear  fraud  or  collusion,  he  may  ascertain  the  truth  by  oath.^ 

§  1653. 

Pactum  com-  The  pactum  commissorium  or  lex  commissoria^  is   not   merely 

applicable  to  bargain  and  sale,  but  to  other  contracts  also  ;  but  the 
law  has  only  developed  its  operation  in  the  cases  of  contracts 
of  pledge  and  sale.  By  this  generally  is  to  be  understood  a  con- 
tract by  which  the  contrahent  will  suffer  some  loss  if  he  do  not 
perform  his  obligation  within  a  certain  time ;  and  particularly  in 
respect  to  sales,  if  he  fail  to  pay  at  a  stated  period  :  in  this  case  the 
contract  may  be  made  resolutive  or  suspensive,^^  though  this  latter 
is  seldom  contemplated.^^  As  soon  as  the  buyer  is  behindhand  ^^ 
without  default  of  the  seller,'^  this  latter  can  if  he  choose  put  an 
end  to  the  bargain,  or  forego  his  right  by  receiving  tacidy  the 
price,**  judicially  or  extra-judicially.**    The  purchaser  is  allowed 

Purgadomone.    the* purgatio  mora  before  declaration  as  far  as   consonant  with 

general  principles,*^  but  no  payment  in  part  whatever  avails.*^ 
The  buyer  is  in  mora  so  soon  as  the  period  fixed  is  past,  but  if  it 
has  not  been  fixed  the  judge  will*^  settle  a  period  for  payment. 
If  the  bargain  be  then  recalled,  the  purchaser  loses  the  object  with 
all  its  accessories  and  mean  profits,*^  even  to  his  earnest,  but  not 
any  portion  of  the  price  already  paid,  save  the  agreement  included 
it,^  in  which  case,  however,  he  does  not  lose  the  increments.** 
With  respect  to  recovery  from  a  third  party,  the  same  rule  applies 
here  as  in  the  preceding  section,  concerning  addictio  in  diemJ^ 
But  should  the  seller  have  declared  himself  in  either  sense,  such 
declaration  will  regulate  the  transaction.^ 

'  P.  18,  a,  14,  §  5.  "  P.  18,  3,  I,  a,  3. 

•  P.  18,  4,  4,  pr.  &  6.  »*  P.  18,  3,  4,  §  » J  P.  18,  3,  6,  §  2. 

•  P.  »i,  I,  a9»  §  a-  "  C.  4,  54,  75  P.  18,  3,  7. 

•  P.  18,  a,  10.  »•  Boehmer,  jus  D.  L.  18,  t.  3,  §  6. 

•  Stryk  U.  M.  D.  18,  a,  ^  4.  "  I'Cyscr,  sp.  197,  cor.  4. 

•  P.  18,  a,  9.  ••  P.  18,  3,  a,  &  4,  pr. 

JP.  i8,a,^8.  »P.   18,  3,4,  pr.  %  15  P.  18,  3,  5, 

'  Hellfeld,  jur.  for.  §  X003.  &  6. 

'  Dondl,  com.  I.  x6,  c.  9.  '^  C.  4,  54,  6 ;  P.  18,  3,  4,  ^  i  fc  6; 

"  P.  18,  3,  1 5  P.  35,  a,  38  J  Voet  1. 18,      Puf.  t.  1,  obt.  59 ;  VocL  1.  x8,  t.  3,  §  3. 
t.  8,  §  I.  «  P.  18,  3,  4»  §  I- 

"  Gluck  Pand.  16,  B.  S.  306-7.  "  P.  18,  i,  6,  §  i ;  C.  4,  54,  3. 

"  P.  18,  3,  4,  §  I,  4,  &  18.  "  P.  18,  3»  4i  §  2. 
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The  pactum  de  ntrovtndendo  is  a  contract  by  the  seller  to  have  The  pactum  de 
the  thing  sold  back  to  him,*  whercout  a  personal  right  of  action  only  «troYcndcndo, 
arises  against  the  buyer  j*  notwithstanding  this,  the  thing  may  be  *"  p«>timiico8. 
recovered  from  a  third  party  if  the  seller  have  protected  himself  by 
a  pactum  prothniseosj  an  agreement  for  first  refusal,  or  concluded 
his  subsidiary  contract,  that  the  offer  to  buy  back  should  dissolve 
the  second  contract.'  With  respect  to  that  vt^hich  must  be 
observed  in  this  back  sale,  it  is  to  be  remarked  that  the  pur- 
chaser must  return  the  thing  with  all  its  accessories,  though  it 
is  usual  to  share  the  emblements  not  gathered  with  the  rebuyer  ;^ 
on  the  other  hand,  the  rebuyer  must  refund  the  price,^  from 
which  must  be  deducted  necessary  expenses  of  the  buyer  in 
keeping  the  thing  in  order,  but  none  for  the  cultivation,  which 
has  been  compensated  by  the  produce.  It  may  even  be  made 
compulsory  on  the  seller  to  buy  the  thing  back,  in  which  case  it 
is  termed  a  pactum  de  retroemendofi 

§  1655. 

Besides  the  above,  there  are  two  other  contracts :  the  pactum  Pactum  Rier. 
reservati  dominii  and  reservata  hypotheca^  often  made  till  such  vatidominaet 
time  as  the  purchaser  shall  have  fulhlled  his  part  of  the  contract.  'JhToB?*   ^^^ 
This  latter  contains  at  once  a  simple  and  a  qualified  lien  ;  the  first 
does  not  suspend  the  acquisition  of  the  proprietorship,  but  is  in 
fiict  a  resolutive  contract  by  which  the  relapse  of  the  ownership  is 
reserved  in  case  the   purchaser  become  insolvent,^ — hence  the 
casual  loss  of  the  object  danmifies  this  latter.^  . 

§  1656. 

The  pactum  prottmutos  gives  the  right  of  recovery  from  a  third  Pactum  proti' 

S.  It  is  a  mere  personal  right,  and  not  available  against  a 
party,  except  when  he  who  ^reed  for  the  first  sale  reserved 
to  himself  a  lien,  or  added  T^pactum  reservati  dominii.  It  may 
arise  out  of  a  testament  {testamentarium)^  or  on  other  grounds 
[legale).  Examples  of  this  latter  will  be  found  in  emphyteusis,^ 
also  in  case  of  bankruptcy,*^)  or  metals  dug  up  by  subjects,  but 
claimed  by  the  fiscus."  It  is  properly  only  a  preference,  not  a 
right  of  nrst  purchase, — as,  for  instance,  when  at  an  auction  one 
bids  as  much  as  another.*' 

'  P.  19^  5,  x«  i  C  4,  54,  a.  7  Hert  de  reierv.  dom.  (op.  ▼.  2,  t.  3), 

I C.  4,  54,  4  J  Hopfiier,  §  873,  n.  3.  sec.  i,  §  7,  13,  14,  15. 

*  Emminghaua  ad  Cocceiiy  1.   x8|  t.  x»  '  Lauterbach,  coll.  1.  19,  L  2,  ^  13. 
q«.  3^-  '  P»  44>  5>  16  J  C.  4,  38,  14. 

*  CoeaSof  I  x8>  t  i»  qu.  43.  *^  P.  42,  5,  16  $  C.  4,  38,  14. 
•Puf.  L  2,  oba.  75.  "  a  II,  6,  I. 

*  Miilkry  1.  c.  obi.  391.  "  C.  10,  3,  4;  vide  ^  1652,  h.  op. 
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Tlie  actiooi 
ipplicable  to 
empdo  et  ven- 
ditio. 

Actio  empti 
and  venditi. 


S  i6s7- 

Emptio  venditio  bein^  a  contractus  btlateralis^  aqualisj  nonunatus^ 
two  actioms  directa  arise  out  of  it, — the  actio  emptiy  and  the  actio 
venditi. 

The  actio  tmpti  is  instituted  by  the  buyer  where  he  has  fulfilled 
his  share  of  the  contract — that  is,  paid,  or  offered  to  pay,  the 
price  agreed,  but  has  not  received  the  thing  in  dispute  from  the 
seller  or  his  heirs — ^against  such  vendor  for  recovery  of  the  specific 
thing,  its  accessories,  and  mean  profits,  with  such  damages  as  may 
have  arisen  from  ordinary  neglect.  The  thing  must  be  specifically 
delivered,^  nor  can  such  delivery  be  satisfied  by  an  equivalent  of 
indemnification^  for  pacta  sunt  servanda ;  but  if  the  specific  de- 
livery be  impossible,  the  plaintiff  must  be  satisfied  with  the  value.^ 
If  the  object  be  in  the  possession  of  a  third,  he  must  obtain  it 
back  from  him  as  he  best  may,  and  put  the  purchaser  into  posses- 
sion. He  must  deliver  it,  with  the  emblements, yr«r/2/j  pendentes^ 
and  all  such  as  he  may  have  gathered,  percepti^  after  the  date  of  the 
sale  ;^  but  those  then  severed,  j^'^ar^//,  belong  to  the  vendor.  The 
purchaser  has,  moreover,  a  claim  to  accessories^  since  the  bar- 
gain,— f.  ^.,  alluvium  and  appurtenances. 

S  1658. 
Pertinentu  Appurtenances  are  all  such  accessory  things  as  must  in  nowise 

**Tcnditio!"'*"^  bc  Separated  from  the  principal  thing.     Some  laws  enact  that  a 

thing  shall  not  be  severed ;'  this  makes  it  an  appurtenance.  Occa- 
sionally the  owner  makes  one  thing  an  appurtenance  to  another, 
as  when  a  moveable  is  combined  with  an  immoveable,  not  from 
mere  whim,  for  pleasure,  or  for  ornament, .  but  to  improve  the 
value  of  such  principal  thing, — as  building  a  boiler  into  a  wall ;  or 
when  destined  to  be  inseparably  annexed  to  the  principal  thing, — 
as  roof-tiles,  windows,  doors,  and  the  like.  Lastly,  when  it  is 
enacted  that  a  moveable  shall  not  be  separated  from  the  immoveable, 
— as  a  garden,  a  barn,  a  stable,  annexed  to  an  house, — in  which 
cases  whoso  buys  the  principal  thing  buys  that  which  is  annexed 
to  it  impliedly.  * 


ct 


»  C.  8, 48, 3  5  P.  19,  I,  IX,  %a  5  P.  i9» 
1, 15,  S  X- 

'  Some  (Bttlgarus  Axo  Hugolious  Meier 
Coll.  Argent,  tit.  de  act.  emt  th.  8  ;  Reb- 
han.  paralymp,  p.  100;  Fachin,  controT. 
Ub.  2,  c.  30;  Faber,  rational  ad  1. 15,  D. ; 
de  cont.  £.  V.  et  in  error  Prag.  Decad. 
85)  Err.  4,  sqq.  \  Schulting,  thes.  controY. 
dec.  68,  th.  4,  iqq.  \  MaacoT.  oposc.  p. 
1 17)  great  names  in  old  and  modem  times 
think  otherwise,  and  such  is  the  rule  of 
the  English  common  law. 

'  Some  passages  (P.  19,  i,  i ;  P.  19,  i, 
II,  §  9$  a  4,  49,45  P.  ao,  6,  10}  C. 
4,  21,  17)  say  that  the  purchaser  who  ^Is 
to  deliver  may  be  sued  for  the  value.     I.  3, 


P.  19,  I,  30,  §  I ;  Vinn.  ad  1.  3,  24,  §  i ; 
Franzk  ad  Pand.  tit  de  acL  empt.  n.  28, 
sqq.  et  in  ezercit  11,  quaest.  i  \  Cocceii, 
jur.  controv.  eod.  tit.  quest.  4 ;  Lud.  Men- 
ken diss,  de  venditore  ad  rei  Yendite  ncccs- 
sariam  traditionem  obligato  in  select,  diss, 
jurid.  n.  17 :  ergo,  it  is  inferred  that  he  may 
tender  the  value  ;  but  this  is  hardly  logical 
reasoning,  so  long  as  he  can  deliver  sped* 
fically.  Equity,  following  the  Roman 
rule,  compels  specific  performance. 

*  a  4, 49, 13 }  P.  19, 1, 13,  s  10. 

•  p.  19,  I,  13,%  125  p.  18,  6,  135  P. 
47,  2,  14,  &  80. 
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§    1659. 

The  actio  venditi  lies  on  the  part  of  the  vendor  against  the  Acdo  Tcnditi 
purchaser  or  his  heirs,  who  have  bought  and  obtained  his  goods,  ^"  ^^^l^*^ 
but  do  not  pay  him  the  sum  agreed,  for  recovery  of  the  price,  with  ^^ 
interest  and  indemnification  for  damage,  by  reason  of  culpa  lata  or 
Urns  done  bv  the  purchaser  to  the  vendor,  for  repayment  of  the 
expenses  laid  out  on  account  of  the  thing  at  issue,  with  whatever 
may  have  been  specially  agreed,— for  instance,  they  returned  the 
thing  if  sold  to  their  party. 

Ijie  buyer  can  demand  interest  from  the  da^y  of  delivery,  if  the 
contract  were  for  ready  money,  for  from  that  time  the  purchaser 
has  the  use  of  it ;  thus  the  question  of  delay  arises.  Now,  if  the 
purchaser  cannot  bind  the  vendor,  and  pays  the  money  because 
a  third  party  threatens  eviction,  and  the  court  attaches  the  sum, 
be  must  nevertheless  pay  the  interest  j^  thus  the  price  in  arrere  is 
paid  into  court.  If  the  bargain  were  on  credit,  it  depends  on 
whether  interest  were  contracted  for  or  not  ^  if  so,  it  must  be 
paid, — ^but  if  not,  then  the  purchaser  pays  interest  only  if  he 
remains  in  arrere  beyond  the  period  agreed,  for  in  all  sales  on 
credit  a  certain  interest  is  added  to  the  price  in  advance  :  thus,  if 
tlie  purchaser  keep  his  time  he  is  not  liable  for  interest. 

§  1660. 

The  same  general  principle  applies  to  bargain  and  sale  under  the  Bargain  and 
Mussulman  as^  under  the  civil  law;  still  there  are  some  notable  tfie  according  to 
diiFerence&     It  is  defined  to  be  an  exchange  of  property  {mal)  for  m^^iaw." 
property  by  mutual  consent,  or  by  reciprocal  delivery.*    This  Definition, 
contract  may  be  concluded  by  parties  present  or  absent,  by  mes-  ***y  *«  contti- 
sage,  letter,  or  by  a  slave  under  his  master's  authority.  SirtiL  ma«I«| 

The  acceptance,  as  well  as  the  proposal,  must  faie  in  plain  and  or  letter, 
definite  words,  but  no  set  formula  is  required.     The  past  tense  is  ^^^^ptance 
conclusive  of  intention,  as  "  I  have  bought,"  "  I  have  sold  ; "  but  to^wdtate' 
if  the  present  be  used,  *'  I  buy,"  **  I  sell,"  either  the  adverb  con^nt. 
'^  now"  must  be  added,  or  an  intention  to  contract  de  presents 
evidenced.      The  imperative  mood  is  a  mere  invitation  to  deal ; 
thus,  if  one  say  **  buy,"  and  the  other  answer  '*  I  have  bought," 
the  seller  must  reply  **  I  have  sold." 

Consent  niay  be  given  impliedly  by  the  taking  possession  by  the  implied  content 
purchaser,  or  oy  payment  of  the  money  where  the  proposal  for  ^x  pmmwoo  <>' 
sale  is  made  in  the  alternative.   If  a  seller  say  '*  I  will  sell  for  ten,"  P*y™*"^ 
holding  the  doth,  and  the  purchaser  say  *'  No,  but  for  five,"  and 
then  take  it  and  go  away,  he  must  pay  ten ;  but  if  he  take  it  and 
say  "  No,  but  for  five,"  and  then  go  away  with  it,  he  pays  but 
five :  thus,  temporary  possession  determines  disputed  price. 

«C4,49,  13,  §10. 

'  Baillie,  Moohummudan  Law  of  Sale,  London,  1850. 
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Meedog  re* 
quired. 


Retncdon  of 
bar^n. 


§  i66i. 

Meeting  of  the  contracting  parties  is  necessarfr  to  constitute  con- 
sent, and  by  that  meeting  is  meant  that  the  parties  be  face  to  face ; 
and  there  must  be  a  unitas  actus:  if  the  sale  be  contracted  by 
letter,  the  place  of  the  receipt  of  the  letter  is  equivalent  to  the 
place  of  meeting ;  so  the  meeting  of  an  agent  or  messenger,  the 
meeting  of  the  principal.^ 

§  1662. 

All  sales  may  be  retracted  before  definite  acceptance  or  pos- 
session taken,  and  the  price  is  that  of  the  moment  of  acceptance 
when  the  purchase  is  made  at  the  price  of  the  day. 

When  the  "  option  of  days"  is  stipulated  for,  it  is  limited  to 
three,  after  which  the  bargain  is  irrevocable.* 

§  1663. 

Delivery  or  Delivery  is  strictly  necessary,  and  the  price  must  be  first  paid. 

vacation  ofpoi-  Vacating  possession  is  equivalent  to  delivery,  though,  on  the  pre- 
mises of  the  vendor.'  In  cases  of  symbolical  delivery,  the  handing 
over  of  the  key  is  hot  sufficient  without  the  words^  *^  I  have 
vacated  between  yoii  and  this  house ; "  and  if  the  house  be  out  of 
sight,  and  so  far  aistant  that  the  purchaser  can  not  lock  the  door, 
the  one  saying  '^  I  have  vacated,''  and  the  other  answering  ^^  I 
have  taken  possession,''  would  be  an  insufficient  seisin ;  even  so 
if  the  bargain  be  concluded  by  both  parties  in  the  house,  and  one 
does  not  thereupon  leave  it.  Hence  actual  delivery  is  required  in 
the  case  of  moveables,  and  a  very  strict  symbolical  delivery,  termed 
*'  vacation  of  possession,"  in  the  case  of  immoveables.  Things 
having  the  innate  power  of  motion  are  reduced  to  possession  by 
the  taking  :  thus,  if  a  slave  make  a  step  with  the  purchaser,  he  is 
delivered, — •and  even  so  if  the  purchaser  mount  a  horse,  an  ass, 
or  a  camel,  or  drive  home  a  cow  or  other  beast,  or  laying  hands 
on  it  after  vacation. '  Re-sale  cannot  be  effected  before  a  valid  title 
has  been  acquired  by  delivery  by  the  first  purchaser. 


seanon  nece»- 
•ary 


Price. 


§    1664. 

Price  (thumunY  may    consist  in   money  or  in  other  goods, 

^^^rai^do  c^J^sequendy  there  is   no  distinction  between   sale    and    barter 

vendWoamd^     (permutatio\     Dirrhems  or  deenars  are  always  price  5  otherwise 

permutado.        the  thing  defined  is  the  object  sold,  and  what  is  not  defined  is 

looked  upon  as  price. 

§  1665. 

Thingiappur-         Some  things  are  appurtenant  to  the  principal  object  sold :  thus, 
tenant  to  housei.  jf  a  person  buy  a  lodging^  {murtzil)^  **with  all  its  rights  and  advan- 


'  1.  c.  p.  13,  14. 


*  1.  c.  p.  19. 


'  I.  c.  p.  63. 


M. 


»  1.  c.  49,  et  «|q\ 


c.  p.  29. 


^ 
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tages,'*  that  which  is  ab6ve  h  not  includ<fd,— if  he  buy  an  apart- 
ment or  keit  under  the  same  terms,  they  are  included ;  bat  if  h^  Beit, 
buy  a  dor  or  mansion,  or  a  kuretut  or  villa,  both  upper  and  under  Dir. 
stories  are  included  without  any  stipulation  for  **  rtghts,"  &c,         Kurceut. 

A  way  or  stream  of  water,  unless  mentioned,  is  not  included 
unless  the  general  words  **  with  aH  its  rights  and  advantages j"  oi 
"  with  everything  great  and  small  belonging  to  it,*'  or  **  entering 
or  issuing  from  it,''  be  used.  Together  with  the  purchase  of  a 
ddr  or  maasion,  out-buildings  pass,  and  all  included  within  the 
enceinte  or  dowr^  but  a  garden  will  not  pass  except  it  be  in  the  Dowr. 
court-yard.  Things  laid  up  in  a  mansion  are  not  included  in  the 
sale,  with  or  without  general  words.  A  fixture  is  that  which  is 
permanently  attached  to  the  ground  whereon  the  mansion  or  villa 
stands  mediately  or  immediately ;  hence  fixed  locks  pass, — not  so 
padlocks.  Ovens  and  coppers  set  pass,— not  so  millstones  worked 
by  animals,  yet  water-wbeels  pass ;  moveable  ladders  do  not  pass, 
but  fixed  staircases  do. 

Land  passes  with  all  that  is  on  it,  except  fire-wood,  trees,  osiers,  Thingi  appur. 
and  the  like,  for  they  are  in  the  nature  of  a  crop ;  also  with  all  that  **""*  •»  ^**- 
is  under  it,  such  as  mines  and  minerals,  as  also  by  the  English  law. 
Crops  stored  and  standing  do  not  pass,  except  the  grant  be 
"  with  everything  great  or  small,  in  it  or  of  it,"  omitting  the  con- 
tinuation "of  its  rights  and  advantages" — which  latter  words,' 
however,  pass  a  right  of  water  for  irrigation  {shirb\  water-course,  sfeirb. 
or  private  way.     Tombs  do  not  pass,  as  in  the  Roman  law,  for 
they  ire  not  in  commerce,^  nor  seed  sown  before  it  shall  have 
vegetated.     A  tree  purchased  to  cut,  does  not  pass,  and  one  to 
remab,  does  include  the  land  it  stands  on.     Trees  sold  at  a  guess 
of  so  many  loads  for  a  fixed  price  are  to  be  taken  to  be  so  many, 
diough  they  turn  out  in  fiict  to  be  more  or  less. 

A  slave's  dodies  pass  with  him,  and  the  seller  must  at  least  find  Thbgi  appur- 
him  enough  to  cover  his  loin^,  but  jewels  are  not  included.  A  ^n^'^  more- 
slave's  property  does  not  pass  to  the  purchaser  with  him.  The 
bridle  of  a  horse,  the  nose-ring  of  a  camel,  and  any  thing  neces- 
sary to  restrain  any  animal,  passes  with  him.  The  halter  of  an' 
ass,  also  his  pack-saddle  and  saddle-cloth,  are  included,  because  he 
cannot  be  nlade  available  without*  them  ;  riot  so  with  cattle,  but 
their  young,  if  exposed  with  them  in  market-overt,  follow  the 
venter.  A  simple  pear!  found  in  a  fish's  belly  passes  not ;  but 
if  it  be  in  its  shell,  it-pteses. 

^  t666. 
As  usury  (termed  reba)  is  forbidden,*  the  Mohammedan  law  is  Uwiy forbidden; 
evaded  by  a  sale.      Things  generally  weighable  must  be  sold  in  J,°;^|^,t'd  ,^^e. 
equal  weights    against  weighable    tilings,  and    things  generally 

'  S  9»7,  h.  op.  et  iq.  they  thaU  conrinue  therein  for  ever.     Ood 

*  God  hath  permitted  selling,  and  for-      thah  take  hit  blessing  horn  usury. — Koran 

hidden  usury.     But  whoever  retumeth  to      (Sale)^  vol.  i.  p.  50. 

oturjr  they  shall  be  comp«nioin  of  hell  fire  \ 
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measurable  j^nst  measurable  5  any  excess  of  one  over  the 
other,  irrespective  of  quality,  is  usury,  but  both  may  be  sold 
against  dirhems.  The  law  is  evaded  by  one  lending  to  the  other 
for  twelve  dirhems  that  which  in  the  market  is  onl^  worth  ten, 
which  sum  the  loance  realizes.  The  xight  of  retenuon  as  to  the 
whole  subsists  so  long  as  any  part  of  the  price  of  an  object  soU  on 
credit  remains  unpaid. 

§  1667. 
Contrary  to  the  maxim  of  the  civil  law,  periculum  rn  vendst^j 
nondum  tradita  est  emptoris^  the  responsibility  for  accidents 
occurring  to  an  object  sold  is  the  vendor's  :  thus,  if  a  thing  sold 
perish  before  delivery,  the  sale  is  cancelled.  If  the  vendor  under- 
take to  send  home  an  article,  and  it  perish,  he  bears  the  loss  ;  but 
if  the  purchaser  say,  "  Send  it  home  by  my  servant,"  or  *'  Hire  a 
man  to  bring  it  home  to  me,"  the  loss  fdls  on  the  purchaser,  for  the 
delivery  is  held  to  have  been  complete  by  the  agency  of  the  servant. 

§  1668. 

The  next  consensual  contract  is  that  of  letting  and  hiring,  and 
consists  in  the  loan  of  the  use  of  an  immoveable  or  of  a  moveable, 
corporeal  or  incorporeal  object,  in  consideration  of  a  definite 
recompense  j  hence  locatio  conductio  is  defined  to  be  contractus  juris 
gentium  consensu  constans  de  re  utenda  vel  facienda  pro  certa  mer- 
cede.^  Another  definition  is,  locatio  conductio  est  contractus  consen- 
sualis  de  re  pro  certa  mercede  fruenda^  vel  opera  prastanda.  In  its 
nature  it  resembles  very  closely  the  preceding  contract  as  to  the 
general  principles  by  which  it  is  ruled,  and  it  will  therefore  be 
necessary  frequently  to  refer  to  that  contract  to  avoid  needless 
repetition.  Locatio  conductio^  like  emptio  vendition  is  a  compound 
word,  and  requiring  as  that  contract,  the  consensual  agreement^  of 
the  contracting  parties,  of  the  letter  and  of  the  hirer,  an  object 
and  a  price,  and  differs  only  in  respect  to  the  property  in  the 
object,  which  is  not  transferred,  but  merely  its  use. 

The  Romans  make  distinctions  as  to  the  sort  of  locatio  con- 
ductio:  thus,  it  may  hede  re  utenda  for  the  use  of  a  thing,  or  for 
the  performance  of  work  or  works ;  if  operis  {faciendi)  it  may  be 
termed  a  special  agreement,  as  to  buDd  a  house  or  any  particular 
part  thereof}  to  undertake  the  carpenters'  or  bricklayers'  depart* 
ment ;  or  operarum  {fociendarum)y  which  is  a  general  hiring  to  per- 
form all  services  attached  to  the  particular  office — as  of  a  cook,  &c. 

Inasmuch  as  it  is  a  consensual  contract,  it  is  after  consent 
perfect  so  soon  as  it  is  performed^ :  should  it,  however,  have  been 
agreed  that  it  is  not  to  operate  till  reduced  to  writing,  and  signed 
by  the  contracting  parties,  its  operative  force  will  date  from  such 
time,  and  until  then  either  party  is  at  Uberty  to  recede  from  it. 


» I.  3, 15.  pr. 
■P.  19, 1,  1. 

'EngUah    lawycn   djtdnguish    between 


contracts  executed  or  performed  which  cor- 
respond to  consensual  contnctSy  and  con- 
tncti  cxecutoty  or  to  be  performed. 
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In  the  case  of  an  immoveable,  the  rent  is  denominated  pinshj 
ivotiaoPj  or  orcyoi^oi; }  in  other  cases,  reditus  or  redactuSy  and 
generally  merx. 

The  locator  is  he  who  puts  the  work  out, — ^the  conductor ^  other-  Locator  pott 
wise  termed  redemtor^  he  who  undertakes  the  performance  of  it;  *"*»^^|f"*'  t 
suTl,  if  we  consider  these  two  words  with  reference  to  the  labour  Si  p^^^  " 
bestowed  on  the  work  in  course  of  performance,  the  terms  are  mnce. 
changed — the  workman  becomes  the  locator  operarum^  because  he 
lays  out  and  invests  his  labour  in  certain  works  :  hence  a  frequent  CooMmi  of 
confusion  arises  in  the  sophistical  use  of  this  term,— such  cases  ^'^^  **™^ 
maj,  however,  be  cleared  up  on  application  of  this  rule  to  the  case 
in  point : — ^The  locator  either  work%  on  the  thmg  himself,  or 
employs  labour  whereby  to  obtain  a  benefit^  the  workman's  object 
is  similar,  viz.,  to  obtam  a  profit.  . 

§  1669. 

This  contract  might  his  either  public  or  private  in  its  nature,  Locatio  coAduc. 
Public  in  respect  of  the  publicans^  who  were  often  of  the  eques-  5^|,]J^^|J^ 
trian  rank,*  and  consequently  for  the  most  part  men  of  integrity,  ***"" 

bonestissima  verbi  et  Jirmamentum  ceterorum  ordinum^  which   is         ^. 
testified   by  there  bemg  a  statue  erected  to  one  as  a  &ithful 
steward.'     In  the  provinces,  however  (provinces  and  colonies 
were  formerly  as  now,  it.  appears,  treated  by  the  parent  state  in  a  Jewa  enployed 
step-motherly  style),  this  office  was  for  the  most  part  in  the  hands  ^^"^^^^ 
of  Jews,  for  which  we  have  the  evidence  of  the  New  Testament,*  prorincefc 
as  well  as  to  the  fact  of  the  employment  of  a  telones  or  publicanus 
being  inconsistent  with  any  thing  like  common  honesty ;   had  a 
statue,  therefore,  been  erected  in  the  provinces  to  one  of  these 
functionaries,  with  a  like  inscription,  it  must  have  been  interpreted 
to  mean  that  the  exception  was  next  to  a  miracle. 

Heineccius^  corroborates  this  report  in  strong  language  :  Jt  ab 
extcris  bi  pubUcani  tanto  majori  habebantur  dcspicatui^  maxinu  a 
JudaiSy  qui  cos^  tanquam  pcstem  reipublica  et  generis  humans  pro-  The  Ronum 
pudium  abonunabantury  and  the  Senate  ultimately  appears  to  have  Jni«Hts  forbid- 
takcii  the  matter  up,*  and  forbidden  knights  to  accept  this  employ-  the  ^^TS^ 
ment  even  in  Italy.  teionet. 

The  publicani  were  engaged  in  collecting  the  vectigalia  and  Office  of  the 
tributa"^   under  their  denominations,  appropriate  to  the  sources  TOUec?vectigiliai 
from  which   they  were  drawn.^    '  The   decuma  and  scriptura  and  tributa. 
applied  to  taxes  on  land,^  the  portoria  to  harbours,  venalium  rerum 
chiefly  to  slaves,  cotorarium  to  whetstone  quarries,  nutallorum  to 

>  Qc  pro  Cn.  Plandoy  13.  I  Polyb.  6,  25,  p.  646.   This  word  »  oted 

*  CSc  pro  Lege  ManU.  2  ft  7.  quia  ▼ectigalia  et  ultro  tributa  ad  Aattam 
'  Sttct  Vetp.  J  J  makSt^  T§kovifOarru  fuiRcam  contdaicAant^  brought  them  to  public 

*  Math.  xTiii.  17 ;  Mark,  ii.  15  i  Luke,  auction. 

T.a7.  •  P.  49,  14,3,^6;  C  4,  65,  7. 

■  Ant  3,  23, 17  5  C.  22,  26,  IS.  •  P.  50,  16,  17,  %  I, 

*  Sg.  de  ant  jur.  civ.  Rom.  2,  4,  p. 

3«»;  P.  39>4f  J»>F- 
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mHies,  picariarium  to  bitumen  or  pitch  pit$j  vectigalia  salinarum 
to  salines,  vicessimorum  to  inheritances  and  manumissions. 

The  ultro  tributa  applied  to  the  costs  of  public  works,  which 
thci  censors  determined  at  succeeding  periods  of  five  years  (lustrum) 
should  be  undertaken  fot  the  account  and  benefit  of  the  State. 

Some  puhllcani  )vere  termed  municlffs^  which  Festus  clefines  to 
be  qui  quid  a  populo  fmity  conJucitury  quia  manu  suhldta  signijifat  se 
auctorem  erj^ptiohis  vel  qonductionU  esse.  Another  explanation  is 
fo)ipd  in  PfedianuS|*— ilfowcf^^x  princifes  ^uhlicorum  esse  qui 
quastus  sui  causa  exigenda  a  socus  fuo  pencuh  exigunt  et  ret- 
publica  representant ;  t;hey  therefore  may  be  termed  the  principal 
farmers  of  the  public  revenue,  resembling  the  fermiers  geniraux 
of  France  under  the  Bourbons. 

The  second  species  of  farmers  of  thp  public  revenue  were  the 
pradesy  qui  populo  se  obligabaniy  ihterrogatique  a  magistratUj  si 
prades  sinty  respondebanty  prades,^ 

Socii^  were  those  admitted  to  partake  in  the  profit  by  the 
mancipes  and  pradesy  as  associated  with  them,— in  other  words, 
they  were  sub-pollectors  or  a  commission.  It  was  the  businessi  of 
the  municipe^ .  and  pra?des  to  superintend  public  auctions,  termed 
subhastationes.^ 

§  1670. 

Locationes  privata  difier  from  publicesy  in  that  an  individual  lets 
to  hire  his  moveable,  his  immoveable,  or  his  services  ;  they,  how- 
ever, in  general  followed  the  example  of  th^  publica.  Farms  were 
leased  for  quinquennial  terms,^  as  well  as  ^r  septennial,  a  differ* 
ence  which  must  be  referred  to  the  Old  Testament,  seven  being 
a  mystic  number ^  among  the  Jews,  and  imported  into  Christianity. 

The  kalends  of  July  was  a  favourite  season  for  the  commence- 
ment of  the  leases  of  immoveables,  and  those  of  March  for  other 
hirings,  a  circumstance  probably  attributable  to  the  season.  Rents, 
pensiones^  and  wages,  mercedes^  therefore,  were  due  and  payable 
at  these  periods. 

§  1671. 
Generally  all  are  competent  to  this  contract  who  have  the  free 
disposition  of  their  prppjerty^  except  c^rt^in  persons,— -as,  for  in- 
stance, decuriones—^^i;^^^^  it  is  said  to  be  beneath  their  dignity. 
The  better  re^soi^,  howevpri  is  tha^,  a$  |;overnmcnt  officers^  they 


*  V.  mancipes. 

'  AMon.  Ped.  in  diyinst.  p.  29. 

*  Festus  V.  Przides. 

*  Sigon.  de  ant.  jur.  civ.  Rom.  2,  4, 239. 
•Cart.  Nepos  in  Att.  6,  34  Columella 

de  tB  rust.  I,  Prxfkt,  §  20  j  Ovid,  Epiit.  ex 
Ponto,  4,  5,  19,  et  4,  9,  45. 

•a  4»  a.  4»  §  li  P»  14.  3»  aS>l4i 
P-  34»  3»  165  P.  45,  1,  89  J  Plin.  Epiit. 

»  37  5  P-  I9>  »>  13>  J  i«  i  P-  »9>  »>  a4» 
2ic4. 


I 


v  So  also  40  used  to  signify  an  indefinite 
nttmbcr-i^as  fiitpui  amoog  the  Gvteks» 
and  100  with  us.  l^he  English  practice 
has,  in  many  instances,  reduced  the  sep* 
tennial  to  a  quinquennial  tenui  which  is 
well,  as  men  dp  not  Uve  so  long  as  in  the 
days  o/Meth  u*  Saalem. 

•P.  x8|  I,  41,  pr.;  P.  19,  2,  605  P. 

ao>  4»  9»  P'*i  Mart.  Ep.  12,  32  j  Suet. 
Tib.  35. 

»  P.  7>  »»  5«- 
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were  incapal)!^  of  mnitru^king  contmct*  for  gorernment,  in  avoidk 
ance  of  fiii^ud*^  SiUifrs^.tmdcUris  caaaot  hire  any  fsroat:  the 
first,  boc^uMr  be  i«  occupied  .in  the  tervice  of  the  State ;  and  the 
latter,  becau»  ho  is  eh^gpd  in  the  cure  of  souls.  Guardians  can 
farm  no  firoperty  wbi^b!  belongs  to  the  prince  of  the  countiy,*in 
order  that  tbpy  be  oot  interrupted  in  the  duties  of  their  guardian- 
ship, and  bfx^utse  the  fiscu^  ini^t  suffer  bjr  the  prior  tacit  hypothelc 
of  the  wani  sboqld  theguwrdian  become  insolvent. 

It  Is  an  error  to  infer,  from  C.  1 1,  j8,  that  workmen  engaged  in  Error  u  to 
noisy  trades — as  smiths,  &c.~*-are  precluded  from  taking  premises  <^*^<>c^ 
near  thciM  #%akg^  in.leained  profisssions.    The  vemedy  against 
these  is  of  another  >  deaoripcioQ^  the  law  cited  only  prohibiting  the 
auditofv  of  mp  professor  being  so. near  diat  of  another  as  to  be 
mutually  ineonvenjoAt.^  I  • 

If  it  be  a  contract  for  iftrst  MierdlesyUkh  as  the  services  of  an  The  cootnct 
advocate*  wbo  in  Rome  did  bis. client's  business  gmtuifoudy,  it  is  ™^  ^twakt. 
cmpraOHS  mofulati^  because  the  advdcate  is  not  hir^  but,fewacded>  nornberaieT^ 
The  aurces  is  termed  an>^Mi«nun«iR,  when  paid  in  advance  for  in*  ' 
suucti99  ui.^lpy'fioience,'^in  which  .Gase:it.ts:a  contract  of  do  ut 
facias  J,  but  •49  actjbn  A  ppastripiix  v«ritr^  will  £e  far  recovery  of 

5  1672.        .  ' 

The  object  of  this  contract  mus(  consist  in  things^  or  services  i  This  contract 
in  the  former  case  of  such  a$  are  noit  consumable,  and  are  in  «««f  «>n«*ln 
commerce.     A  cask  oi  wine  or  a  bushel  pf  corA,  r/r  fuugikiUh  y\^  **  *'" 
if  lent,  are  returnable  in  fpeci^^  ^nd  therefore  c^nnof  be  the  qbject 
of  a  hiring,     With  respect  to  the  seryice^  tb^y  iqust  be  (^a 
bonestif  :^  thi;s,  no  one  can  hire  an  assassin, -^morepver,  the  acts 
miist  he /acta  quai  locari  soUntyZsxi  what  such  are  may  be  doubted } 
generally  they  must  be  understoo4  o{op€ra  illiberaUs^  not  libgraUs.  Services  must 
A  rrtf/ servitude,  inasmHch  as  it  is  granted  for  the  benefit  of  a  piece  ^  iiiiboaies. 
of  land,  as  right  of  way,  &c.,  cannot  be  let  without  the  land  on 
which  xhcy  attach,  and  Mrith  whicb  therefore  they  run,  iocar4  ser^ 
vltutem  nemo  potest ^"^ 

Thus,  not  only  cattle,  houses,  lands,  mi|ies>  may  be  let  for  hire, 
but  also  the  rights  of  hunting,  fishing,  toU,^  service,  labor,  &c. . 

The  price,  merces^pensioy  reditus,  redactu^^  must,  as  the  pretiumy  of  the  Menc  or 
consist  in  a  certain  sum  of  tnoneyy  pecunia  numeratay  which  is  eqmTalent. 
regarded  as  an  equivalent  for  the  use  of  the  thing,  or  for  the  work 

'  rk.                            *C.  4f  65,  5t«  diM.  de  honorario  ejvsqae  a  mercede  dis* 

'  Contn,  Thlbant  SysL  des  P.  R.  ^  513%  ciimine.    Kil,  1775. 

^'P.it«6,ijP.  5o,i3,i»t4&5.    In  *  P.  19,  5i  5>  %  *• 

iocsdo  condnctio  there  it  no  locusLpflBoiten"  ''  P.  s,  44 ;  Strjrk,  vs.  mod.  dt  de  serr. 

tix  a  there  is  in  innominRte  contract^  pned.  mt.'^  ii ;  Voet.  ad  Pand.  tit  com. 

therefore  the  disdnction  became  Imyottant.  prsdior.  n.  S. 

'  P.  50, 14,  3,  de  piozenedcisy  brekeragc,  "*  P*  7i  i>  9»  5  >  P»  49  61,  4. 
commission  agency^  A.  F.  Trendelenburg 
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and  labour,  for  otherwise  k  is  one  of  the  innominate  coneracts, 
according  to  circumstances,  do  ut  facitMy  facte  ut  deSy  or  facto  ut 
facias;  there  is,  however,  one  exception,  price  in  kind — ^as  in 
case  of  a  fruit-bearing  objtet  being  let  on  condition  that  the  hirer 
receive  part  of  the  produce  in  payment,  which,  if  such  portion  be 
determinate  and  specific,!  is  looked  upon  as  a  real  bcatio  conduction 
but  if  relative  to  the  quantity  produced,  and  not  specific,  it  is  a 
colonia  partiaria^m  fiict,  a  societas  or  partnership,  tnitairieJ^ 

%         1674. 

Merces  debent  esse  vera^  and  sisojuttaj  for  it  is  a  commodatufn  if 
the  use  be  given  without  rent,  or  a  mandatum  if  the  service  be 
gratuitous.'  By  justa  is  meant  proportionate  or  adequate^  but 
what  is  fixed  by  law  cannot  be  changed  \  if  this  be  not  the  case, 
the  question  of  dainage  above  the  hair*  arises*  Nor  can  the  locator 
sue,  save  the  rent  be  less  than  half  the  true  value }  nor  the-  con^ 
ductor^  except  where  the  rent  be  more  riion  half,^*->for  here  the 
same  rule  applies  as  in  the  emptio  vcmiitio,^ 

The  judge  will  sometimes  remit  an  equitaUe  partof  the  recbm- 
pense»--as  when  the  conductor  cannot  use  the  thing  hiral  in^  the 
manner  intended,^  or  when  he  could  not  receive  the  profits  of  the 
estate  he  farmed,  by  reason  of  inundations  or  other  inevitable  acci- 
dents, unless  indeed®  there  was  such  a  profit  in  the  previous  year 
as  made  amends  for  those  losses,  for  rent  is  payment  in  lieu  of 
profits.  If  the  price  be  subject  to  the  determination  of  a  thircf 
party  in  the  beginning,  it  is  an  innominate  contract,  and  no  letting 
and  hiring, — not  so  if  ultimately  referred  to  arbitration.^ 

This  contract  may  be  made  tacitly  as  well  as  expressly, — in 
which  former  case  a  dispute  may  arise,  although  the  contract  is 
as  binding  as  if  expressly  entered  upon  \  thus,  a  man  may  enter  a 
ferry-boat,  upon  the  tacitly  implied  contract  to  pay  the  same  as  his 
fellow-passengers,  or  the  usual  and  customary  charge — or  a  tenent 
by  holding  over,  if  the  party  at  the  expiry  of  this  term^^  continue 
in  possession,  making  die  same  use  of  the  thing  as  heretofore  by 
the  owner's  sufferance,  in  this  case  the  merces  is  termed  legitima. 

Another  tacit  condition  is  that,  in  case  of  a  house,  for  instance, 
the  tenent  deliver  up  possession  when  the  landlord  require  it,^^ 
for  the  latter  would  not  have  let  it  had  he  wanted  it  for  himself, 
otherwise  he  cannot  expell  the  tenent  so  long  as  he  punctuaUy 
pay  his  pensio  or  rent ;  but  if  he  abscond  or  cease  to  pay  for  two 
years,  the  landlord  may  not  only  break  open*  the  door^^  of  the 


>  Vinn.  ad  I.  3,  25»  §  >..  . 

*  C.  6»  65,  ai ;  P.  xoy  %f^it  §  ^*  Svch 
fanner  u  termed  in  Frenchi  imitayer;  ia 
Germany  HaUbmier^  Halknuyer  $  and  to  this 
the  o^gin  of  many  of  the  copyhold  tenures 
is  referable,  the  produce  having  been  after- 
wards commuted  for  a  money  payment 

•  Vinn.  I.  3,  25,  §  I. 


*  Vid.  ^  1646  $  vide et  paulo  post;  Iseaio 
ultra  dimidium. 


•  C.  ^  44,  a. 

^  P.  19, »,  15,  ^  ». 

•  I-  3f  as*  §  «• 
i^P.  I9»z,i3,§ix. 

"C.4,65,3. 

»  P.  19,  a,  56. 


•  P.  19,  a,  a,  pr. 
•0.4,65,8. 
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house,  and  secure  the  goods,  which  are  in  fact  pledged^  for  the 
rent  in  arrear,  but  even  bring  his  action  before  the  day  of  pay- 
ment* if  the  tenent  abscond,  for  by  so  doing  he  practically 
abandons  the  contract. 

The  nurces  must  be  certa ;  but  if  the  merca  be  neither  accord-  andcoti. 
mg  to  law,  custom,  nor  contract,  it  becomes  an  innominate  con- 
tract, subject  to  an  action  ii  ^rascriptts  verbis. 

S  1675. 

Inasmuch  as  this  contract  is  mutually  beneficial  to  the  letter  by  Of  culpa  u 
reason  of  the  rent,  and  to  the  hirer  by  reason  of  the  use  of  the  ^^?^  •**  ^ 
object,  liability  for  ordinary  neelect  applies  to  both  in  case  of  4uc^.  ^^' 
damage.      Hunnius^  assigns  the  least  possible  degree  of  culpa  in 
the  case. of  a  farmer,  and  Cocceii^  defends  the  same  position 
with  respect  to  the  locator  operarum.    Vinitius^  supports  a  different 
opinion,  and  Gains  ^  says  the  conductor  ipust  use  the  thing  as 
diligentissimus  quisqui ;    other  passages  ^  and  general   principles, 
however,  in  Hopfner's^  opinion,  make  him  responsible  for  ordi- 
nary laches  only,  and  this  is  doubtless  the  most  correct  view  on 
the  ground  of  the  mutua  utilitas. 

If  by  the  feult  of  the  letter,  or  his  delay,  the  hirer  do  not  derive  indenkification 
full  advantage  from  the  object  hired,  he  may  deduct  from  the  rent  ^  >vn*  - 
a  sum  equivalent  to  the  loss  occasioned  by  such  delay,  and  indeed 
sdouod  intiTist  or  full  indemnification.^^ 

if  a  storm  of  hail,  or  Ae  inroad  of  the  enemy,  cause  damage  to  of  ehecMe 
the  £irmer,  his  landlord  must  abate  somewhat  of  his  rent,  although  fwtuitiu. 
he  cannot  enforce  this  strictly  by  law.    The  following  rules  may 
be,  hqwever,  useful: — the  hirer  is  hindered  in  his  enjoyment  either 
by  the  bxXt  of  the  letter :  by  his- own  fault :  or  by  cucumstances 
which  do  not  apply  to  the  letter :  lastljr,  by  accidents. 

In  the  first  case,  he  claims  indemnity  m  addition  to  exemption 
from  rent."  , 

In  the  second,  there  is  no  question  of  reduction  or  indemnity, 
but  the  fill!  rent  must  be  paid,^^ 

In  the  third  case,  inasmuch  as  die  rent  is,  as  it  were,  a  part  of 
the  firuits,  die  former  may  obtain  an  equitable  and  propordonable 
reduction.^* 

Many  important  and  doubtful  points  in  this  quesdon  are 
answered  in  the  Pandects.^^ 

If  a  thing  perish  accidentally,  the  letter  bears  the  loss,  for  the  Acadcntai  lo«. 

'  RetoL  lib.  y^  tract  7,  ptn.  s,  ^a.  p»  ■*  P.  19,  I9  H->5»  S  h  I^*  31*  ^^  55ff 

^  I4S.  h^l^  sS,  ^  I9  Id.  60,  pr.  I  Mevioi^  P.  8» 

*ht.q.  30.  dec  318. 

*  Ad  I.  3,  %s^%  5,  n,  a.  "  P.  19,  s,  ft5«  ^  3  ft  4)  P.  50,  17, 

•  P.  19,  a,  * jt  %  7*  «>3- 

*^ 889, 11.1.  '•P.  3>S>»>*  »9»i4;  C.»,  19,  8. 
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fairer  Is  nor  owner,  but  s  toMtlgene 
be  entered  into  as  die  contracfui  iocida.^ 


toAfftottttsury  ttotj 


before  cxpixy. 


§    1676. 

Dutolutfonoftlie  The  contract  of  letting  and  hiring  is  at  an  end  when  the  term 
SfiS!*!!,^,J.i!r^  for  which  the  agreement  was  made  is  expired,'  although  the  con- 
**'**"'  tract  may  be  determined  before  that  time  on  the  part  of  the  */>/r, 
on  his  finding  the  object  so  faulty,  that  it  is  in  a  great  measure 
useless  to  him,  as  houses  in  So  ruinous  a  condition  that  no  one 
can  dwell  in  them  with  safety,' — on  the  part  of  the  letter,  "vrhere 
he  expells  his  tenent  prematurely  before  expiry  cX  the  term, 
which  if  the  tenent  resm,  he  must  do  by  judicial  authority  \^  If  the 
house  require  repair,^  the  tenent  must  remove  for  that  purpose  on 
a  proportionate  deduction  of  rent;  again,  if  the  landlord  absolutely 
require  the  house  for  his  own  £imtly,^  as  has  been  above  remarked, 
which  contingency  he  did  not  foresee,  such  necessity  must  be 
tacitly  admitted,  or,  as  before,  £dlure  to  pay  rent  for  two  years.^ 
Keepmg  a  disorderiy  fiimily,®  a  brothel,  or  harbouring  rogues, 
whores^  or  thieves,,  vitiates  and  determines  the  contract  pre- 
maturely. If  land  in  dower  be  let,  and  the  marriage  disserved,  the 
teuency  is  thereby  determined.^ 

How  far  the  fact  of  the  owner's  selling  the  land  affects  the 
tenent  is  a  question.  Caius^^  says  that  if  I  sell  a  farm,  I  should 
bargain  at  the  same  time  that  the  tenent  be  not  turned  out,  to 
protect  myself  from  an  action  ex  conducuT  Ulpian^  and  Julian  ^< 
toy,  in  cases  of  legacies,  that  the  fruits  gathered  by  the  legatee 
from  a  farm  left  unconditionally  belong  to  him  as  soon  as  he  comes  ^ 
into  possession,  but  diat  the  tenent  4)as  an  actio  ex  anducto  against 
the  heir*  The  Codex^'  informs  usyemptanm  quidem  fundi  neasse 
non  est  stare  colonoy  ctri  prior  dominus  kcavitj  nisi  £a  lege  emit 
verum  si  frobetur  aliquo  psicto  consensisse  ut  in  eidem  conductione 
maneat,  quamvis  sine  scriptOy  borne  Jidei  judicio  {ei)  quod  placuit 
parere  cogetur.  The  reason  may  probably  be  because  the  new 
owner  has  zjus  in  re^  the  former  only  aytrj  ad  rem^  and  hen<^  the 
less  perfect  right ;  it  is,  therefore,  probably  the  better  opinicm  diat 
a  change  of  owners  determines  the  tenency. 


*  P.  i9»  a»  3;  P-  n*  fi>  5»  4  3  5  P-  i4» 
4»  5»  *  »»S  C.  5,  X2i  30. 
'  C.  4,  65,  II.  '  C.  4,  65^  3. 

«  p.  4,  a,  13.  •  P.  19,  2, 30. 

'  C  4,  65,  3.  Thii  is  the  famous  con* 
ttitution  «i£D£,**  referred  to  bjr  Pothier 
Tvuxk  del  Oblig.  toixi.  6  (Louage),  pt.  t. 
sect  1,  art.  1,  §  x,  Paris,  1771  x^JEA* 
9Uam  tt  conductam  habere  ^ds,  st  pen- 
fioBei9  donuAO  ill  soiidum  solvisti,  in'^ibiin 
te  expelli  non  oportet :  nisi  propriis  usibtis 
dpfkiin«s  earn  necetsariam  esse  probaveiit^ 
aut  corrigere  domnm  maluerit,  aut  tu  male 
in  re  locata  venatus  es. 

'  P.  19,  a,  56. 


•  C.  4,  65,  3. 

•  P.  H*  3»  »5»  §  4- 

1^  P.  19^  Zy  as,  ^  X ;  Wege  tr.  de  Inc. 

Gond.  c.  la,  p.  ixa.  ^         • 

"  P.  30,  I,  lao,  §  a. 

»  P.  19,  a,  3a. 

*'  C.  4>  65, 9 ;  Wcstphal.  vom  Rauf  und 
Pacht,  ^  xoaS }  A.  R.  J.  Branemann,  dlis. 
de  emtore  conductoren  secundum  jus  civile 
non  expellente,  Goet.  1761  ;  Cocceii,  jur. 
controv.  h.  t.  9,  aa  $  Wemher,  pt*  7,  obs. 
3  ;  Ayrer,  progr.  de  gen.  acL  adv.  conduct, 
cedere  nolentem  insdt  in  opuac  tom.  i. 
num.  6 ;  Walch,  contr.  p.  64a,  ed.  3  \ 
Strube,  rechtL  Bed.  3^  Th.  a  it. 
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S  1677. 

ReUcatio  is  a  continuation  or  prolongation  of  the  lease ;  and,  as  Reiocado. 
the  first  letting  may  be  tacit'  or  express,  so  the  relocatio  may  be 
also,  that  is  to  say,  tacitly,  by  the  owner  permitting  the  tenent 
to  hold  over  the  time, — ^and  the  same  rule  applies  to  services. 

With  respect  to  the  duration  of  a  tacit  relocation,  if  anv  par-  Duration  of « 
tictilar  arrangement  has  been  come  to  in  the  original  locatto\  the  '*"'  rdocatioB. 
same  conditions  continue  to  apply  to  the  nlocatio ;  but  in  fact  in 
this  case  it  is  not  a  tacit  relocation,  but  an  express  one. 

Custom  and  law  affect  the  period   of  revival,  for  if  It  be  Howfkrregu- 
the  custom  to  hire  certain  sorts  of  buildings  half-yearly,  after  lated  by  pard- 
thc  expiry  of   the    first  half  year,  the  tacit  contract  will  be  ^'*^*"*°^ 
renew^i  for  another  half  year;    but  if  this  be  not  the  case, 
Hopfher  thinks'  the  renewed  contract  lasts  only  till  notice  is  given 
by  one  or  the  other  party :  this  is,  indeed,  presumable  in  the  cases 
of  pTitdia  urbanaj  inasmuch  as  ihey  do  not  produce  natural  in* 
crease  ;  but  the  revival  of  a  lease  of"^  a  pradium  rusticum  is  always 
for  a  year.     Ulpian'  has  the  following  important  passage  on  the 
subject :  —  ^uod   autem  diximus^  taciturhitate    utriusque    partis 
colonum  reconduxisse  videri,  ita  accipiendum  estj  ut  in  ipso  anno^ 
qu9  tacuerunt^  videantur  eandem  locationem   renovasse^  non  etiam 
in  sequentibus  annis^  et  si  lustrum  forte  ab  initio  fuerat  conductioni 
prastitutum:   hence  it  would  appear  that  a  lease  for  a  year  is 
renewed  by  tacit  conSent  for  a  year,  for  the  first  year,  and  not 
afterwards  ;  but  if  the  original  letting  were  for  five  years,  then  so 
long  a  term  will  not  be  renewed :  we  may  therefore  infer  the 
Romans  gave  five  year  leases  and  not  longer,  on  account  of  the 
census,  that  is,  from  lustrum  to  lustrum^  for  the  value  might 
increase  or  diminish  on  a  later  valuation,, i^^  et  si  secundo  quoque 
anno  post  finitum  lustrum  nihil  fuerit  contrarium  actum^  eandem 
videri  locationem  in  illo  anno  permansisse.     Hoc  enim  ipso  quo 
tacuerunt   consensise  videntury   et    hoc   deinceps    in  unoquoque 
anno  observandum  est;    after  expiry  of  the  lease,   the   farmer 
becomes  a  yearly  tenent  at  will,  which  is  the  law  of  England.     In   Rule  in  prwliia 
urbanis  autem  pracdiis  alio  jure  utimur^  ut  prout  quisque  habitav-  from"thatTn"** 
erit  ita  et  obligetur,  nisi  in  scriptis  certum  tempus  conductioni  com--  pnedi'u  rustick. 
prebensum  est* 

The  difficulty  here  lies  in  the  meaning  of  the  words  prout  quisque  The  interpreta- 
babitaverity  as  each  shall  have  inhabited ;  does  this  mean,  according  **®/*  u^^k^bL- 
to  the  tenor  of  bis  first  hiring^  in  which  case  he  would  hold  on  if  he  Jcrit"' 
wished,  or  have  to  pay  if  he  left,  for  the  whole  second  year,  if  a 
yearly  tenent  ?  or,  does  it  tiiean,  for  as  long  a  period  as  he  shall 
have  then  held  over  ?  that  is,  he  shall  pay  for  odd  time  only,  and 
be  turned  or  may  go  out  at  a  moment's  notice. 

*  Cootn  BachoT.  ad  Treutler,  toI.    i,  Walch  controT.  p.  390  {  Miiller  ad  Ley^ 

djsp:  as,  th.  i»  ti(.  C  verb.  Tel  tacit^;  led  ser,  obs.  435. 

vide  Wemhcr,  pt  i,  obi.  6S  ;  Leyser,  tp.  *  §  S9J. 

213,  med.  I  $  Stoubcy  I.  c ;  Th.  3,  p.  114$  *  P.  199  2,  13,  §  14. 
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Acdolocatiet 
condttcti. 


HoldiagoTcr.  The  former  interpretation  is  €6neAdly  preferred  ;  that  is,  if  the 
iirst  hiring  has-been  for  six  moams,  fuid  the  tenent  hold  over  into 
'th^  seventh  month  by  tacit  consent,  he  may  be  obliged  to  pay 'fop, 
or  has  the  option  ot  remaining  th^  ivhole  second  period  of  six 
months,  &c:  &ut  if  he  in  writing,  in  scriptisy  have  contracted  to 
leave  at  the  end  of  a  certain  term,  ^nd  stiU  hold  over,  he  may -be 
ejected  at  any  time,  and,  suqh  writing  is  evidence  of  the  tems 
of  the  special  contract ;  the  Latin  construction,  however,  fsLwws 
the  view  of  his'payizig  oi^y  up  to  the  day  of  his  quitting. 

Bi4t  how  do  we  rec6ncile  aliojur^  Mtimur  f  In  this  wav^  that  tn 
fr adits  rusticisy  the  hiring  was  for  a  year  at  least,  and  the  re- 
location for  a  year;  but  in  ttrbanis,  pradiu^  the  origins^  letting 
might  have  been  for  any  shorter  i  period, 'which  is  renewed  by  c^e- 
location. 

^  1678^ 

'Ina8mucli'^s'the*4o!ltfe6t  of  lettittg  ahd'hirthjg'Isa  bBatctal  con- 
tratt,  twto'tSircct'ictrons  arise  otit  ofit,— ^the  actio  locati  aftd  die 
actio 'tdndutti.  Yht  actio  tl7«rftfffi  lies  against  the  hirer  and  Ms 
heirs  for  the' ^trth  agreed  lipoti/with  interest,  if  there  "^  'dtlay, 
to  yield  tip  p6sses^dh,  Mid  indemnity 'for  '^zimgt  hy  dolitSy  or 
culpa;  imd  mc^set)f  special  cbnditiohs  bebig  app^ndtd,  &e  action 
may;be  ^ftcted  tb  their  special  fulfihneht. 

'th^  actio  cofidvcti  Is  by  tiie  Wrer  agablst  tfie  owner  for  delivery 
of  the  thing  with  s&ltts  pertinences,,  tor  hying  no  inipfediment  in 
the  wiy  of  the  lise,  for  ttdeihtnfidation  ftr^^nlage,  for'eftperiies 
which  the  6i?Hicr  his  a^eed  to/and*  for  those  to  which  lie  has  nOt 
agreed,  if  indispensable  for  the  ptdservation  of  the  Object,  irhpensa 
li^firxKirfter;  hay,iven  sudt  asadd  to  the  value  of  the  thing,  tefflied 
irtf&j.*  The  increased  vduc, 'howevfer,  Wust  exilst  kt  the  termi- 
rtation  of  the  "hfrihg,  irid  this  value  is  to  be  had  regard  to  alone, 
ftotthesAmM^xpended  to  Obtain  It,  thus  sUch  ouday  rtiust  not  be 
cxtravagahf ;  and  shotld  the^c  expenses  fell  too  heavily  on  the  let- 
ter, or  bear  a-dispi^oportipn  to*  the  tent  payatble,  die  judge  may  ase 
his  discretidn  in^iminisfhiifg  the  sutn  to  be  repaid,*  and  feee  that 
dicy  Ije  •  not '  Extravagant.  Volujrtuaty  expfenses^  6r  such  as  haVe 
bet?n  wcpfcttded '  by  the  hirer  6n  the  objfect  fofWs  plea^ore,  ai^ 
not  recoverable. 

'We 'now'  passF^o  the  <?ontfttt  tfernied  ctaiphyttusis. 

§1679. 

The  einphyteudcal  contract  wks  first  definitely  established  under 

^  Ulpw  ifttfg.  6, 14.  Forth^  kajitUlpiiA^     /m»  duthn  frw^Mor  dos  ^ecta  est  fvduti 


Acdo  conduct! 
lies  againit  the 
owner. 


The  emphjrteao 
deal  contract. 


'^JmftHsarum  tres  sunt  specks:  out  'emm 
necenaric  Sctmtur^  out  otilesy  out  volup* 
tuois.  Nece«aric(  su$u  impemM  cmhu  «JNi 
factit  Jot  dtter'wrjutura  est,  vdmt  si  qmk 
nihusas  ^det  nftcerit.  Utiles  ttmt  fti^us 
titm  factif  ptUUm  dtttrJr  4os  wm  fitrki 


m    vmcla  et   olivefa  fiurit,      VohtptftoBe 
twit  quibus  nequi  omissis  Jetirier  dot  forit 
w0fue/aetisJhienMsiorzSecttLtst$  ptodetfAiit 
m  virkSttriit  et  pictoriii  tlmUilmtfm  rdttu, 
»P.t»5,  ro,§t. 


that  deqQininaticHi  by  diQ.  Emporor  Zcno,  and  wai,  undoubtedly,  Zenotonij  con- 
at  thf^i  period  nothii^  mow  thap  a  consolidation  of  the  law  of  tbe  •PJWfted^th^ 
leasea  of  State  and  Imperial. domains.    The  great  changes  which  ori^nVsute 
bad  gradually  taken  place  in  the  Romano.  BTOantine  State,  whereby  domaina. 
%  great  quantitiy  of  imcultivatfid  provincial  land  was  thrown  into 
the  hands  of  the  commonweidth,  had  rendered  this  consolidation  a 
matter  of  necessity.    Dr.  M.  £.  I^epin  le.  H^Ueur^  correctly  says, 
^9n  ntdmv*  p^s  confondn  Ui  datr  d0M  constitution  avfc  ladete  d$ 
finstitution  elle  mime.     A  vrai  dire^  Zenon  n'a  fait  autre  chou 
que  Jixer  Us  i4ef$  sur  un  peini  trh  imporiant.etjusju^  alors  tres 
inctrtaiHi  la  nature  du  ejuUrat  emphftieti^e^  etpar  suste^  du  droit 
quifu  rijsultaii :  mais  sa  constitutim  suppose  fue.  rempbytiose  existait 
dija  et.  qui  t^n  disaitail  sur  fa,  nature. 

The  patrician  class^  obtain^  aiiaUfied  beneficial  ^^nts  of  uth  Patriciaiuoiitain 
appropriated  landed  property  in  Italy  and  in  the.  conquered  pro^  ^f^^i'*^ 
vinc^  which  they  held  of  the  State,  under  the  denomination  of  l^^^^^^^" 
gger  puklicus  in  the  former,  and  in  the  provinces  of  ager  yectigaUs. 
Originally,   State    domains,  could    not   be   entirely  aljehai^d. 
The^   were,  therefore,  let    out    to    those  who   had    suftcient 
political  influence    to    obtain  such   grants   somewhat  after  the 
manner  of  peppercorn  leases,  with  a  view  to  their  being  ren* 
dered  productive,  or  from  the  decreasing  necessity  of  pascua 
comnmnia  and  the  greater  demand  for  produce  for  the  consumption 
of  ^  increasing  population.    These  grants  being  only  accessible 
to  the  higher  class,  there  was  a  double  reason  ror  further  distri-  and  tub-let  to 
butii^  them :  firstly,  in  order  to  silence  the  plebeians,  who,  as  ^^  pi^beiana. 
thev  ros^  in  political  importance,  did  not  &il  on  all  occasions  to 
make  their  complaints  heard,  and  ito  demonstrate  their  jealousy 
of  the  governing  class,  —  this  is  the    natural   progress  of  de- 
moqaq^  which  has  oply  to  attain  it^  acme  to  lapse  into  anarchy 
and  to  result  in  despodsm,  9s  in  ancient  Rqmq  and  in  modem 
Fxaoce;  secondly,  to  insure  the  cultiyation  of  these  lands :  hence 
the  patricians  were  actually  in  the  habit  of  dividing  the  grants  so 
obtuncd  aquong  their  dieqts,  which  had  not  only  the  effect  of 
satisfying  dxat  class,  but  of  augmenting  their  own  revenues  by  an 
advance  on  the  canon  or  quit  rent  paid  by  themselves  into  the 
public  tceasujy. 

Fiom  die  net  of  die  grantees  of  these  hmds  nevqr  bein^  styled  Graotcei  of 
demtMij  but  always  posseisn-es^  it  is  evident  that  they  had  but  a  ^^^  iomzm 
qualified  proper^  b  them :    The  tenure  was  precarious^  liable  to  J^]^  f"^' 
mocatifiii  at  tbe  will  of  the  Statey^  conseqMendy  that  of  the 

'  Hotoire  de  TEmphyt^oaei  Paria^  Joa-  attribuebant  tenoioribua  perinde  ac  llberia 

^   SS43.      '^is  it,  aa  a  whole,  ao  propriia. 

enrikat  Jrei9|B^  of  tfe«  mh^otiu     The  f  Ci^.  EniL  11,  si.     i^ii  asTOBi  Fre- 

ntbor  ii  compeU^  howcMr,  le   ^fftf  CMtpri^ovi  poaudei^  yeaistate  poaaaniooli 

with  Uuk  ao  iCTafal  poi^ti.  ae^  non  jure,  miaericordia  lenatiuiy  noa  a^ 

'FcttoiV.Patrea.   Fitix9iCfMaiD|Wte»  condidone,  defendunt,  nam  iUvm    agfinn 

pablicum  ease  fatentur. 
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.  tenent's  was  subject  to  the  same  contingency.  This  tenure 
Origin  of  inter-  gave  birth  to  interdicts  for  the  protection  of  the  rights  arising 
dictom.  Qm  Qf  jjjg  possession  of  the  ag^r  publicus  or  vectigalisy  of  which 

the  old  civil  law  took  no  cognizance.^ 

When  granted  to  the  municipalities  in  the  provinces,  this  land 
was  termed  vectigalis  {(l>6pos)y  from  the  fact  of  the  rent  being 
brought,  veho  (<^^p«)>  into  the  public  treasury.  The  term  strictly 
taken  included,  indeed,  all  State  revenues,  but  others  had  their 
appropriate  names.* 

^«i  in  perpituum  fundutn  fruendum  conduxerint  a  municipibusy 
quamvis  non  efficiatur  domint^  tamen  placuit  competere  eis  in  rem 
actionem  adversus  quemvis  possissorem  sed  et  adversus  ipsos  muni" 
cipes.  Ita  tamen  si  vectigal  solvant.  Idem  estj  si  ad  tempus 
habuerint  conductum  mc  tempus  conductionis  finitum  sit.^  Such 
then  bad  become  the  law  according  to  Paulus,  even  long  before 
the  translation  of  the  Roman  empire  to  Byzantium.  It  is  here, 
however,  well  to  bear  in  mind  that  Justinian  occasionaU^  varied 
slightly,  to  suit  his  purpose,  his  citations  from  the  ancient  juris 
prudentes, 

§  1680. 

Various  leasei  in       Hyginus  affords  a  trace  of  the  sensible  effect  the  demands  of  the 
perpetuity,  for  5  plebeian  class  had  on  the  location  of  State  lands,^ — ^i  super- 
years,    y^^^^^f  ^^^-  qjgctigalibus  suhjecti  sunt,  alii  per  annos  quinosj  alii 
vera  mancipibus  ementibus^  id  est  conducentibus  in  annos  centenos  ; 
hence   it  appears   that  some  were  leased  in   perpetuity,   others 
for  terms  of  five  years,  and  some  for   lOO  years  to  munici- 
palities. 
Tenure  loses  Agri  civitatem    alii   vectigales '  vocantur^  alii    non  vectigales 

its  precarious       vocantur  qui  in  perpetuum^  locantur^  id  est  bac  lege^  ut  tamdiu 
pro  illis  vectigal  pendatur^  quamdiu  neque  ipsis  qui  conduxerint^ 
neque  his  qui  in  locum  eorum  successerintj  auferri  eos  liceat.     Non 
vectigales  sunt^  qui  ita  coUndi  dantur^  ut  privatim  agros  nostres 
colendos  dare  sokmusfi     By  this  arrangement,  the  tenure  being 
less  precarious,  there  was  more  inducement  for  the  lessee  to 
invest  capital  in   cultivation,  and   from   this   period  the  tenure 
Common  lands    ceased  to  be  precarious.     That  there  were  common  lands  from 
foundation  0?*   the   first  foundation  of  the   Roman   State  cannot  be  doubted, 
the  Roman        The  municipalities  which  imitated   the  Government  of  Rome, 
State.  followed  her  example  also  in  this  respect.     Thus,  on  the  estab- 

lishment of  a  new  municipality,  grants  of  State  domains  having 
been  made  to  it  either  absolutely  or  for  long  terms,  the  muni- 

'SaTigny's  right    of  possetiioB,  ^11.  *  De  limit  coiistiC  p.  soj.    Ed.  Scrip-- 

Niebuhry  p.  2,  p.  x6i,  et  sqq.  p.  170,  2nd  tores  rei  agratic— Goesius. 

German  ed.  •  P.  35,  ^^  iif  §  I.     Agri  publici,  qui 

*  ^  382,  h.  op.  in  perpctuum  locantur. 

'  P.  6,  3,  1.3.  •  p.  6,  3, 1. 
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cipal  government  let  oflF  to  individuals  so  much  as  was  not  re- 
quired for  the  commonage  of  the  citizens  in  general.     The  term  origin  of  tiic 
of  five  years,  mentioned  by  Hygtnus,  had  its  oriein  in  the  census ;  ^^y***^^"^ 
but  it  is  probable  that  the  tenents  were  seldom  disturbed  in  their 
possession,  so  loi^  as  they  were  not  two  years  in  arrere  of 
canon* 

It  was,  moreover,  the  custom  of  the  Romans  to  divide  conquered  Conquered  Unds 
lands  among  the  victorious  soldiers,  these  lands  having;  become  ager  ^^^  wnong 
fubUcus  P.  R.^  the  dominion  of  them  remained  m   the   State,       *™'^* 
which  granted  them  on  condition  of  clearing  and  cultivation  to 
the  tenent,  whose  property  they  became  in  bonisy  and  who  paid  into 
the  ararium  or  public  treasury  a  yearly  rent  in  acknowledgment 
of  the  tenency,  which  might  be    perpetual  or  for  a    limited  if  already  cuid- 
period.     These  provincial  lands,  if  already  in  cultivation,  were  Tated,  tenned 
termed    apri  vectigaks^  from 'the  vectigal  or  rent  payable  on  oSrSS^em- 
account  thereof  $  but  if  uncleared,  agri  emphyteuticu  pkyteutici. 

The  origin  of  the  tenure  lay  evidently  in  the  difficultv  of  obtain- 
ing for  waste  lands  tenents  who  would,  under  conditions,  be  at 
the  bbor  and  expense  of  clearing  and  cultivation ;  this  rendered 
favorable  terms  indispensable. 

Another  reason  for  not  conferring  the  dominium  or  fee  simple  Dominson  not 
on  the  grantees  of  such  land,  may  be  found  in  the  laws  relating  to  snnfed. 
citizenship.^  Most  of  these  lands  lay  in  remote  provinces  ;  and  it 
must  have  been  difficult,  when  no  colony  had  been  planted  in  the 
neighbourhood,  to  find  citizens  who  would  settle  at  so  great  a 
distance  among  strangers  for  the  purpose  of  agricultural  pursuits. 
Those,  then,  to  whom  the  land  was  assigned,  turned  it  over  or 
sold  their  interest  to  the  natives  of  the  province,  who,  not  being 
citizens,  could  not  hold  an  ager  romanus  in  dominio :  hence  it  was 
found  convenient  to  create  a  perpetual  tenency,  the  interest  in 
which  was  transferable  to  persons  of  any  status  \  this  necessity, 
too,  may  have  had  something  to  do  with  pradia  provincialia^ 
bemg  never  in  dominio  but  always  in  bonis  by  whomsoever  held. 
To  induce  persons,  however,  to  cultivate  such  lands,  it  became 
necessary  to  grant  the  fullest  possible  title  short  of  actual 
dominium. 

We  learn,  then,  diat  the  State  was  the  only  landlord  which 
originally  granted  out  lands  on  these  leases,  but  that  the  practice 
was  afterwards  imitated  by  municipal  and  ecclesiastical  corpora- 
tions, and  in  the  time  of  Constantine  was  extended  to  indi- 
viduals. * 

Hence  emphyteusis  may   be  either   public   or  private  with 
regard  to  the  grantees  of  the  lease ;  perpetual  or  temporary*  with 
respect  to  the  term  for  which  it  is  granted  ;  and  civil  or  ecclesiasti- 
cal with  respect  to  the  nature  of  the  lease  itself.' 
We  must  now  pass  to  another  epoch  in  the  history  of  State  lands. 

« 

'  \  339,  h.  op.  •  P.  6,  3.  •  Nov.  7,  S. 
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Thmtottm.  Tbc   cbs6  q£  pies9oiu   VskQwsk  ta  tlto  mw».  re^mit  9f!Bm 

Uw  under  the  deoomuiatioot  gT  c^nj^^  l^ri  tJkdiilt  ov^jW  « 
various  sources*  AUbougb  tlvi  p^rip4  o(  th«M  fii^  ioHpromclioB 
cannot  be  certainly  traced,  it  is  nevertheless  probable  that  it  €«m- 
menced  with  the  conquest  of  proviac^H  ^mk  tb^.  i^edwl^Qia^  ^f  the 
£Mrmer  possessors  or  at  least  die  peasants  to  this  condition,^  for  the 

Their  iatrodoc*-  purpose  of  ociaiataininfl;  the  cutuva(ioQ  of  the  UQd3  wh«ch  had 


cuitiT^'^'^^  f     ^^^>^>^  vested  in,  the  &ate  by  cQnquQSt>  and  bad  been  gr»9teil  out 
conqueredund..  ^  influentisd  proprietors*    Heoce  it  lesuked  |h»t  Viftny-  of  Aesc 
peasants,  undoubtedly  barbarian3>  wer^  di^iriiiHited  WKMig    ^ 
landowners  under  coloiusJ  tenure-^ 
Its  ot9«c  to  The  object  which  was  hdd  in  view  at  tb^  ti^^  of  itf  intfodiAO- 

secure  the  $M»  tion^  was  doubtless  to  secure  the  Sm»  rev^aiie>  ^nd  t«i  pMiveai 
reToniek  conquered  lands  going  out  of  cultivation  by  thQ  pea$^|i  x^^m^fv^ 

from  them  \  thus  runaway  peasants  werQ  subject  to  tho^  same 
laws  as  fugitive  slaves^'  and  the  pcoprietQc  Ivnd  i^  ^rtain  power^ 
over  them,  including  the  right  of  inflicting  punishpi^nt,^  i^or  could 
they  as  a  general  rule  appear  against  him  in  A  court  of  ju.stioei*^ 
Nature  of  thor  In  the  nature  of  their  occupation  they  r^^mbled  fiufinm^,  but  in 
<«>»»*  other  respects  qualified  slaves,  for  both  they  and  t^mr  children 

born  on  an  estate  became  as  it  were  incorporated  with  it,  and.  weto 
Ongin«rii,  sd-    not  at  liberty  to  quit  it  J-^P-^bencc  are  sometimes  termed  ^n^btarii^ 
wuw  not  quit     ^^"8*^  ^^^^  commonly  udscripti  gUka.     The  serft  (servi)  in 
the  estate.         the  Kussian  empire  are  probably  deduced  from  these  i  ^  same 
class  of  people  are  to  be  founo  in  the  Danuhian  principalities, 
which  were  formerly  a  part  of  the  Romaud  empil^  (Dam)>  and 
still  preserving  a  Roman  language*     Tbif  da^s  of  ^griculturiat  is 
also  known  in  Hungary* 
Lord  could  not       The  lord  was  not  at  liberty  to  eject  these  cfbni  from  his  enate ; 
eject  the  colonic  to  transfer  them  otherwise  than  with  the  landi^'^-and,  if  he  did  so, 
they  had  their  remedy  in  an  acth  vindUathuif  ^9  neither  wts  he 
allowed  to  increase  their  fixed  yearly  payment^,^^    These  pf>op)e, 
dien,  were    practically  slaves :    but    in   the   m   of  the    law 
they  were  freemen,^^  and  as  such  belonged,  tor  the  purposes 
of  the  census,  to  the  class  of  the  ^apitf  fimhip^*  or  p<^irtax 
was  responsible    payers  i^'   their   lord  was,  boweverf  respooMhl^  for   th«  total 


for  the  poll-tax. 


«,  47,  ti»  15, 


'  T.  Savigny  ZoMchrift  fiir  GefchkhJl.  'C.  i|,  4^  %,  'In  ^n^ji$ni  »  tuifi  bad 

Rccfatrvissensch.  tI.  2739  §  470,  h.  op.  an  appeal  of  rape  in  case  the  lord  violated 

.  '  Trebell.    PoUio    Claud.   ^  $    Eumen.  her  by  ibite. — ^Utt.  ^  187-190. 

aaqorr.  Content.  Omar,  8*  9s  C,  TIl  ^C  1%.  5,  tp,  x{  C^ti^, 

5»  4«  3  »  Zttflopt IUp> xtyil  w,%siC  Th.  ;^%j  C>  x i»  Pr  >• 

5,10,  I.  'a  ii,47;i,7,ai. 

•  a Tk.  5. 9»  1,  s  s  C.  f  i»  47,  4y  flfl^  »  C.  If,  49, 1.  *|  e  11, 47,  aj. 

as,  pr.  §  a ;  C  ix,  51,  x  |  C  9i»  SS»  >  i  **<?r  f  »•  ♦?#  7' 

C.  II,  6j»  a$  Walter  Cmh.  dcs  Biwn.  "€.  xi«  51,  |. 

Recfats.  ^  400, 450,  4S4.  **  §  468,  et  sq. ;  ^  25,  h.  op. 

*•  C  II,  47,  ai.  »  C.  II,  47,  aj,  pr.  tribntara,  ccnaiti, 

'  C.  II,  47, 24 ;  C.  Th.  16,  5,  52-54.  Adacripdtii,  Goth.  66  in  C  91,  47. 


amount'ihte  'from  tts  nbrti  to  tbe^tste,  ^hich  he  'hattl  to  advance^  ' 
and  toebllebt  from  'his  peetsants  its  'he  best  :mfght.^  This  ^chss 
was  disb  *th2lc  frotn'ii^hieh  the  ^landed  proprit^tors  dbtained  the  'far 
greater  nUttibdr  of  'the  n^ehiits  they  were  bound  to  fumish  to 
die  St^^  and  who  weYe  thereupon  exempted  from' the  poU^^tsR*; 
diis,  howiiVtir,  Wail  no< relief  to'the  lord,^iiice  the  surplus  {aceres-- 
antes)  IttrtiA^iately  moted  into  theh-  plai:e,'>-^1irst  those  of  the 
estate,  and 'Ming  ^uch,'the^e  from  the  public  poIktAx  list.* 

The  colmus^  being*  a   freeman,  could  contmct   a  valid   nrnr-  Coionutcoaid 
riage  f*  'but  ^  the  pdrthts  belonged  to  the  land,  so  did  the  chil-  co«»ct»Wjil 
dren  abo'j  and  different  laws,*  obtained  at  different  times,  for  "«"*«^ 
a^signfaig'the  chfldren  of  pedants  belong^g  to  'two  different 
e^tites  to  one  or  to  the  other  of  them*     As  a  general  rule,  the 
pMus  ibUowed  the  vmter. 

The  ksueof  r^Jbr/^And' persons  not  free,  followed  the  mother;^  imt  of  mixed 
and  inEke'tEfanner  the* child bqgOt^bj a^ freeman  or  a  cHona.'^  procreation 


▼enter. 


The  issue  of  a  fieewonian  and -a^^ointf' were  subject  to  many 
conttadittoiy  otdinances> 

Tbe  fiscrfs  ofadmed  by  special  enactment  all  Children  begotten  Fiacus  claimed 
either  by  II  freeman  onu  lisad  tobna^  or  rice  Tcrsa,^  and  this  was  the  itwe  when 
most  important,  as  the  fiscus  had  upon  its  lands  •an   immense  a'cotonS!^  ^" 
number  '6f  cvkni;   indeed,  the  -system  was   so  extended,  and 
dte  estates  so  liige,  diateren  a  single  privite  inditidual  often 
owned  whole  rfflages.^* 

§  16B2. 

This  status  might  originate  by  a  freeman  living  on  an  estate  as  origin  of  the 
a  peasant  thirty  years,  but  in  such  case  he  retained   the  abso-  colonial  atatut 
lute  ownership  of  his  property,  i   and,  therefore,  these  persons  and  its  degrecfc 
formed  a  free  or  superior  class  of.  peasants,^^  termed  Uberi  coloni^^ 
and  were  exempt  from  the  law  of  the  fiscus  above  mentioned. 

Persons  were,  moreover,  allowed  to  surrender  themselves  as  Coionibysaf^ 
inhni^  \j  a  judicial  decimation  and  a  simultaneous  marriage  with  a  render, 
person  of  colonial  con&ioa.^^ 

Sometimes  we  iind  that  the  status  was  applied  as  a  punishment  As  a  punish^ 
for  sturdy  beggars,  who  were  assigned  to  the  landowner,  who  gave  ^^^  ^^^  ^^^J 
notice  of  thwrbeiog  «uch.**     .  ^^*^ 

V^edas,  1,  7 ;  C.  n,  47,  19  ;  C.  11,  24  ^  C.  ii,  67,  4. 

34)  3""*^^^  the  taking  of  wltmteen  from  '  Nor.  54*  pr.  i  $  C  xi,  47^  14;  Nov. 

toong  the  p^anntB.  162,  a. 

•  Walter  L  c.  ^  ^tf  j  tX  tlk  7,  13/  6,  »  C.  11,  68,  i. 

??C.Tb.'7, 10,4.  "Leban  orat.  iKpl  r Av  irpoVrooiaSv, 

*  C.  Th.  ^i  t3,  6,  §f  ftj  i»  cflsfcuw.  c.  4. 

'  C  II,  47,  a4  J  Kifirv.Val.  'tit.  itoL  de  "  C  x  i,  47,  x8,  23,  §  x  $  Not.  x^,  2. 

"5»«i  taga,  c  X,  §  2,  3.  '^C  It,  68,  1. 

*Cft.  5,-10,1 5 'C;ti,  53,3}  "C  IX,  "Nt»t.'V«l.  xti,  tftz.^e'dokm.  -vnSii, 

W»  I J  No?.  156, 162,  3.  c.  I,  %  5,  6. 


^C  11,47,  tj.  u  e.  la,  %5,  T,de  dmidiatttibw vriidis. 
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Difficttldei  of 
ocaping  from 
this  condidoo. 


Thepriady 
office. 

Abandonment 
offknaa* 


Fiscal  czacdon. 


Deducdon  from 
theie  causes  at 
respects  die 
intdtudon  of 
die  emphy- 


It  was,  it  appears,  tolerably  easy  to  enter  this  condition,  but 
almost  impossiUe  to  get  out  of  it  again,  inasmuch  as  infranchise- 
ment  was  held  to  be  damnatory  to  the  interests  of  agriculture  and 
of  the  State  treasury ;  thus  there  was  no  voluntary  manuniission 
or  separation  from  the  estate.^  Justinian  *  even  abolished  the  ex- 
tinction of  the  right  by  prescription,  for  reputed  freedom,'  for  up 
to  his  time^  thirty  years'  enjoyment  involved  the  usucapio  liber- 
tatis*  Even  the  priestly  office  did  not  avail  until  the  individual 
had  attained  the  dignity  of  a  bishop.' 

There  were,  in  addition  to  these  colons^  others  who  were  them- 
selves owners  of  their  own  farms  j  but  these  were  so  oppressed 
by  the  excessive  burden  of  taxation  and  the  privileges  enjoyed  by 
tne  richer  landholders,  who  could  usurp  an  influence^  unatcainahle 
by  them,  that  many  were  in  the  habit  of  surrendering  their 
property  to  some  influential  lord  of  the  province,^  inscribing  them- 
selves among  the  number  of  his  clients,  and  under  his  aegis  bid- 
ding defiance  to  the  tax-gatherers.^  The  same  thing  took  place  on 
Charles  the  Great  introducing  feods  into  his  wide  extended  empire ; 
the  possessors  of  allodial  lands,  annoyed  and  oppressed  hy  the 
great  feodal  lords,  surrendered  their  lands  to  some  one  of  them, 
and  received  them  back  as  fiefs.^ 

Some  of  the  colonic  however,  went  further ;  they  fairly  aban- 
doned their  lands  altogether,^^  and  became  peasants  on  the  estates 
of  the  rich  landholders."  That  this  was  of  frequent  occurrence 
cannot  be  doubted,  from  the  carefid  and  numerous  provisions 
made  respecting  the  ager  desertus.^ 

§  1683. 

The  abandonment  of  lands  rendered  more  necessary  the  esta- 
blishment of  .the  emphyteusis  on  a  firmer  basis,  and  the  intro- 
duction of  provisions  for  encouraging  their  cultivation. 

Nothing  can  show  the  extent  to  which  fiscal  exaction  was 
carried  better  than  this  desertion  of  property,  and  nothing  can  give 
us  at  the  present  time  a  better  idea  of  a  publicanus ;  a  paiallel 
may,  however,  unfortunately  be  found  on  the  same  ground  under 
the  Ottoman  rule,  where  few  peasants,  however  poor,  can  escape 
the  grasp  of  the  agent  to  the  Armenian  banker,  who  gives 
security  to  the  treasury  for  the  Pasha,  in  respect  to  the  revenues 
of  his  province. 

From  the  above  remarks  upon  the  colonists  of  the  Roman  and 


*  C.  ii»479  II. 
•C  II,  47,  23,  pr. 

*  C.  Th.  5,  109  I  i  Not.  VaL  L  c.  z, 

h  i»  a»  3- 

*^.  I,  3,  pr.  s  C.  zi,   16,  37;  Not. 
xat,  4*  17  9  vid-  h  440y  h.  op.  in  fin. 

*  Amm.  Marc.  xvi.  5. 

'  SalTian  de  Cabenut.  Dn^  w.  7,  S. 


*Leban  ont  1.  c.  3;  Nor.  Magorlani 
ii.  de  indulgent,  reliquorum,  §  4 ;  C.  Th. 
11,24;  C*  I'*  53-  Hence  the  prohibi- 
tion of  the  patrocinia  Ticoruni. 
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lower  empire,  we  see  whence  the  system  of  aorh  and  mivis^  used 
in  England,  and  of  Uibiigmn  in  Germany,*  is  derived ;  and  it  is 
surprising  to  observe  how  little  modification  or  alteration  that 
qualified  slavery  received  from  the  feodal  system,  and  how  servilely 
that  system  was  copied  from  and  followed  the  Roman  law. 

Whether  the  peasants  in  Eng^d  were  not  in  a  better  position  The  condidon 
as  colonic  or  cearlsy  than  now  as  freemen  may  be  doubted ;  at  all  ©f  theBritUh 
events,  abstractedly,  their  position  is  not  changed :  for  what  is  the  JS^ggj  "j'^J. 
sending  back  to  the  parish,  in  which  the  peasant  has  obtained  a  profed. 
settlement  by  servitude,  essentially,  but  the  sending  back  a  fiigitive 
colmus  to  his  gkba  f  what  the  relief  he  gets  in  the  union  poorhouse, 
but  the  relief  he  would  have  got  firom  his  lord  ?  what  the  jurisdic- 
tion of  the  county  justice,  but  the  poorer  of  punishment  by  the 
lord  ?    The  only  difference  is  in  the  administration.     Is  he  not 
usually  more  thankfiil  not  to  be  turned  oflF  the  estate  upon  which 
he  has  been  bom  and  bred,  than  anxious  to  quit  it  ?    But  a  reverse 
system  obtains  in  England  at  present,  to  that  which  was  formerly 
advisable  here  and  in  the  Byzantine  empire.     The  population  of 
England  is  fully  sufficient  for  its  requirements  of  labor ;  there  is, 
consequently,  no  object  gained  in  making  residence  compulsory ; 
the  object,  indeed,  is  to  get  rid  of  the  incumbrance  of  surplus  labor 
and  of  voracious  idleness. 

§  1684. 

This  system  of  long  leases,. or  in  perpetuity,  was  not  confined  Perpetual  icaw- 
to  State  domains ;  private  persons  let  their  own  proper^  upon  ^***^  not  con-  . 
like  terms,*  as  an  inducement  for  the  lessee  to  bring  sterile  lands  j^ite  domsdiu. 
into  cultivation,  or  possibly  even  to  raise  money  by  fines,  after  the 
manner  of  leases  in  England  renewable  on  fine,  church  leases,  &c. 

In  Ireland  there  are  may  species  of  emphyteutical  tenures  which 
may  be  traced  back  to  this  Roman  origin. 

The  right  which  the  nearest  resembles  that  of  the  lessee  of  a  Utu^ctoary 
State  domain,  is  that  of  the  usufructuary  ;  indeed,  it  is  not  easy  to  ««anWe8  the 
distinguish   between  them.      According  to  the  old  practice,  the  *™W*««*^ 
usufructuary  right  was  really  the  preferable  of  the  two,  because 
less  precarious;  the  principal  practical  difference  was,  that  the  Notable pncd- 
usufi-uctuary  paid  a  real  rent  where  his  rights  were  those  of  a  ^  differencet 
fermer  and  not  a  life  interest,  and  that  his  tenure  was  for  not  less  ^^^ 
than  a  year ;  whereas,  the  lessee  of  an  ager  publicus  vectigalis  paid 
originally  a  rent  proportionate  to  the  contingency  to  which  he 
was  subjected,  of  being  deprived  of  possession  at  any  moment  at 
which  the  State  should  require  to  reassume  possession  of  the  land. 

The  theoretical  .differences  which  subsequently, arose  when  the  Theoretical 
tenure  became  certain  and  defined  were  more  varied.  The  usu-  <l»fl*»*»»<^«^ 
fructuary  right  to  produce  accrued  on  its  perception*  or  harvesting  j 

^S  4^S»  h.  op.;  LitL  %  187-9,  '9^49  '  §  '^5*  ^'  ^■ 

ivoiKmnced  cbur]%  iience  churlish  $  Boorish,  *  C.  1 1 ,  6 1,  i  z. 
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Peicepdotnd 
•epuatio. 


TnuiimlHion 
6f  hereditu^r 
righti.    ' 

Cemonuf  can* 
not  gnnt  ler^ 
▼ices. 


Obligation  to 
pay  Tcctigal  not 
cnnifetable. 


iVeatate  troTe 
does  not  accrue 
to  cettionary. 


ThofBorittm 
and  tbe  fiicua. 


IKstSnction  be- 
tween patri- 
monia  populi 
Roman!  and 
Caetaris 
abolished. 


whereas  that  of  the  ager  Victigalis  on  the  siparatio^^  or  simple 
separation  from  the  soil  (  and  the  action  J4  e^mmuni  Jividiind§*  lay 
in  certain  cases  of  partnership  in  an  ager  vectigaUs^  where  the  muni- 
cipality  was  concerned  in  the  shape  of  an  in  nm  acti9;  as  against  a 
third  party  of  an  intirdictum  fosses^um^  actions  arborum  furtim 
c^Bsarum  and  pluvia  arcnuLe^  and  the  exemption  from  the  cautio 
judieio  sisUtuit  causi^^  none  of  which  the  usufructuary  enjoyed. 
The  most  important  distinction  of  all  was,  however,  that  the 
cessionary  of  the  ager  vutigalis  transmitted  his  rights  to  his  heirs 
i«  fradtis  municipum^fUa  e&  Ugi^Ucantur  ut  .  .  .  .  nequt  ipsl 
iMductori  neque  ejus  haeredi  pradium  aufiratur.^  That  cessionary 
of  an  ager  vectigalis  cannot  encumber  it  with  services  is  su£S- 
ciently  clear  from  the  spirit  of  the  holding,  albeit  this  point  is  left 
undecided  in  the  Pandects,  since  it  would  be  inconsistent  w^ith  his 
quality  of  a  lessee,  although  an  hereditary  one ;  in  addition  to 
which,  the  lessors  r^cognia^  no  under^-tenents,  they  only  know 
the  cessionary  in  the  amir,  who  cannot,  therefore,  alienate  any 
part  of  his  rights  so  as  to  give  a  third  party  a  right  of  action  or  in- 
terdict against  his  landlord,  for  a  servitude  cannot  be  granted  but 
where  the  deminus  has  his  real  action,^  and  the  right  to  transfer  his 
real  right  to  a  third  party  \  but  a  multiplication  of  real  actions  does 
not  follow  the  splitting  of  the  integral  right.  The  obligation  to 
pay  the  vectigal  being  in  the  nature  of  a  personal  debt,  and  not  of  a 
charge  00  the  property,  as  in  the  case  of  feodal  tenures,  the 
cessionary  cannot  transfer  his  liability  to  pay  the  canon  to  a 
third  party,  and  so  absolve  himself.?  Lastly,  it  is  clear  that,  in 
his  quality  of  simple  possessor,  he  has  no  claim  upon  treasure 
trove  on  the  property,  although  responsible  for  all  f^cal  charges 
accruing  thereon.^ 

§  1685. 

With  the  establishment  of  the  empire,  it  has  been  aheadj  ob* 
served,^  arose  the  difference  between  the  Bute  treasury  or  <rrtf- 
ritpn^  and  the  Imperial  treasury  or  foeus^  however  these  terms 
may  have  become  confounded  in  the  course  of  time,  when  the  in* 
creasing  governmental  power  of  the  emperors,  resulting  in  auto- 
cracy, rendered  the  distinction  between  the  patrimonia  populi 
Romani  and  Ctesarif  no  longer  necessary.  Pepin  le  Halleur*<>  is 
probably  correct  in  his  presumption,  that  the  cessionary  of  an  Im« 
perial  domain,  so  long  as  he  paid  his  canon  regularly,  could  only 
have  been  turned  out  of  possession  by  the  express  order  of  the 
Emperor, 
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The  expression  ager  puUtcus  is  exchanged  in  the  Codex,  where  The  term  ager 
that  term   never  appears,  for  fufuS  patrimoniaUs^  fundi  divini  P***"^^  "?* 
d$mus;  and  even  the  terms  ager  vectigalit  and  fundi  pubUd  rarely  c«ie>."' 
occur,  the  terms  pradium  civitatumj  fundi  ctvitatum^  and  fundi 
rfipuhliciffyheing  substituted  -,  and  these  newly  created  denominations 
appear  to  have  given  rise  to  the  new  rights,  the  jus  privatum  sahu  Jut  iwiTatiim, 
canwe^  jus  perpituum  saho  canong  or  jus  pifpituarium^  and  jus  L^''"  '^^  • 
empbytiuticum  or  emphyteuticariunu^  petpetuarium/ 

The  jus  perpetuum  is  never  mentioned  but  in  connection  with  empbyteod- 
^t  fundi  ret  privatay  and  the  jus  tmpbyUuticum  l>ut  with  that  of  the  *^"^- 
funai pdtrimoniaUsy  whence  it  maybe  inferred  that  the  expressions 
were  not  always  synonymous. 

The  fundi  patrtmonialis  appear  to  have  been  let  at  a  fixed  rent  \  Fundi  ptoi. 
or,  when  sold  for  a  certain  price,  the  sale  to  have  alwap  taken  "2'*^^*"  ^^  •' 
place  saho  canont.    The  fundi  rei  privata^  on  the  other  hand^  ^  aoM  Svo 
were  frequently  sold  without  reservation  of  the  canon«  canone. 

Two  constitutions*  of  Arcadius  and  Honorius  declare  that 
there  is  to  be  no  longer  anything  common  between  the  fundi 
patrimoniales  sold  as  ahK>ve,  and  the  fundi  patrimoniales  granted 
under  the  same  conditions  as  the  fundi  patrimoniales  qui  in  con^ 
ditme  propria  constijtuti  sunt,^ 

A  constitution  of  the  Emperor^  Theodosius  and  Valentinianus 
forbids  in  positive  terms  the  alienation  of  fundi  patrimoniales  per 
tractum  orientisy^  eveti  saho  canone ;  and  the  constitution  of  the 
same  emperors  of  the  following  year'  positively  forbids  the  aliena- 
tion of  fundi  rei  dominicet  dempto  canone^  thereby  expressly  per- 
mitting bv  implication  such  alienation  saho  canone.  Hence  we 
must  distinguish  between  those  sold  saho  canone^  and  others  in 
cenditione  propria  constituii ;  and  conclude  that  the  expression  jus 
perpetuum  saho  canone  is  applicable  to  those  fundi  patrimoniales 
and  fundi  rei  pubUca  in  propria  conditione  constituti^  and  that 
these  are  identical  witb  the  old  ager  publicus  or  vectigalis, 

A  constitution  of  Oratianus,  Vsuentinianus,  and  Theodosius^^  TitaliucoiMiac- 
although  distinguishing  between  the  terms  titulus  conductionis  and  ««»»«J««P«- 
jus  terpetkumy  makes  tne  same  conditions  applicable  to  a  common  ^^^""^ 
letting  and  a  leasing  in  perpdtuity.      Clearer  is  another  const!-* 
tution  of  Theodosius  and  Valentinianus,^  sane  si  pits  non  perpetuo 
jure  sed  ad  tmpus  locatam ;  but  still  more  conclusive,  loca  omnia 
funJive  rei  puBliai  .  .  •  •  perpetuariis  conductoribus  Ucentur,^ 

There  can,  therefore,  be  little  doubt  but  that  the  lands  belonging 
to  the  Emperor  as  such,  fundi  patrimonialesy  are  to  be  distin- 
guished horn  fundi  empii  privato  jurey  saho  canone. 

^kttiA.  it  fianot.  <3.  tf»  J4,  $»  ft  to.  *  C  %!,  65,  -f,  A.S.  440. 
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Jus  privatum 
vm  the  alJena- 
tloii  of  the 
dominioo. 


Jim  perpetuum 
con/erred  no 
dominion. 
Qttumfuodorttm 
ttnt  domini. 


The  jut  emphy- 
teaticumat 
fbttndcd  in  law. 


DcKrted  landa. 


Inducement 
held  out  to  cul- 
tivate them  by 
acquiaition. 
Ri^tiof  pro* 
piktonnved. 


§   1686. 

The  jus  privatum  consisted  in  an  alienation  of  the  dominium  ^  to 
an  individual,  hence  the  expression  ad  jus  transfem  prruatum. 
To  prevent  the  dissipation  of  such  property,*  a  portion  of  the 
price  was,  as  it  were,  sunk  or  funded  in  the  estate,  and  liable  to 
bear  interest  in  the  shape  of  rent :  thus,  for  an  estate  of  the  value 
of  3,000  aurei,  2,000  would  be  paid  and  1,000  aurei  left,  as  it 
were,  on  mortgage,  bearing  an  interest  of,  say  5  per  cent.,  equal 
to  50  aurei  per  annum,  to  represent  the  canon.  On  the  other 
hand,  xh^jus  perpetuum  did  not  confer  the  dominium,  **  Libertates 
quas  municipiis  ex  fundis  patrimonialihus  atque  empbyteuticis^  qui 
fundorum  non  sunt  domini  prastiterinty  rationales  bujus  prtBcepti 
auctoritate  rescindanty*  as  the  jus  privatum  did,  quum  fundorum 
sint  dommi.  These  two  expressions  being  thus  accounted  for, 
the  third,  the  jus  empbyteuticum^  remains. 

§  1687. 

Finlay,  in  his  essay  on  the  reign  of  Leo  the  Iconoclast,^  sads- 
iactorily  proves  that  the  strict  observance  and  fair  administration 
of  the  law  alone  enabled  the  Byzantine  empire  for  many  years  to 
bear  up  against  a  vicious  system  of  financial  policy,  and  of  this, 
the  jus  empbyteuticum  supplies  a  striking  example.  The  constant 
increase  of  taxation  pressed  so  grievously  on  the  agriculturist  as  to 
induce  the  continual  abandonment  of  large  tracts  of  land,  which  it 
was  no  longer  possible  to  cultivate  at  a  profit,  and  such  lands  were 
thrown  upon  the  decurions,  with  permission  to  assien  them  among 
the  members  of  their  municipality,  if  they  should  be  unable  to 
support  the  burden  of  the  new  taxation. 

This  increase  in  the  charges,  on  those  who  were  already  over- 
taxed, had  the  natural  effect  of  forcing  tho^  who  still  cultivated 
their  lands  to  abandon  this  unprofitable  enlployment ;  to  obviate 
this  evil,  all  such  as  put  deserted  land  into  cultivation  were  promised 
the  dominion  of  it  after  the  expiiy  of  two  years,  unless  the  proprietor 
reclaimed  his  land  within  that  time,  in  which  case  the  new  specu- 
lator had  the  right  of  retaining  possession  until  all  his  expenses  had 
been  reimbursed  him.^  As  to  such  as  after  six  months  confessed 
their  inability  to  liquidate  the  fiscal  imposts,  their  lands  were 
declared,  after  a  term  of  six  months,  to  be  in  the  nature  of 
derelicts,  and  were  adjudged  to  those  who  undertook  to  pay  a 
certum  quem  tributorum  canonem^  save  the  rights  thereon  of  sucn  as 
had  claims  upon  the  land  other  than  those  of  proprietors,  and  who 
were  enabled  to  make  their  demands  operative,  if  proved,  within  six 

■  C.  II,  65,  I ;  C.  iiy  61,  IS.  Greece  and  Tiapetont— Blackwood  ft  Soni, 
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of  Literature,  vol.  iv.,  NewSeriet,  p-  115  i  *  C.  ii»  589  11. 
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months  after  fiscal  judement  of  expropriation,  on  indeftmifying 

the  party  to  whom  they  had  been  so  adjudged  for  all  his  expenses.^ 

Where  these  lands  were  originally  fundi  patrimontaUsy  the  new  New  owner't 

owner's  title  consisted  in  zjus  perpituum  ac  privatum  saho  patri'  ?^«  conriitcd  in 

monlaU  canomJ^    Furthermore,  by  direct  application  to  the  Em-  i'^p^^^^^c. 

peror,  the  concession  of  some  fundus  sterilis  could  be  obtabed 

under  the  tenure  of  jus  perpetuum;*  and  to  this  so-called  contract  , 

of  public  law,^  the  term  jus  imphyUuticum  was  applied,  and  which 

involved  the  necessity  of  adding  a  certain  proportion  of  the  un-  Jut  emohytni- 

cultivated  land  to  the  pant,     Catirum  ios  qui  opimas  ac  furtilis  ^g*^^" 

f9sstdint  terras  J  aut  etiam    nunc  sibi  existimant  eliginJas^  pro  tterilU  with  the 

dtficta  scilicet  portioncy  summam  debiti  prasentis  jubemus  implere^  obUgatioii  to  add 

illos  etidm  qui  emphyteuticario  nomine  nee  ad  plenum  idoneas,  nee  ^  ^^  s™'^ 

mnihus  modis  vacuas  destinenty  sic  ex  illis  quoque  qu^  prasidio  in' 

digentj  justam  ac  debitam  quantitatem  debere  suscipere  ut  indulto 

temporis  static  post  biennium  decretum  canonem  sohendum  esse  memin" 

irint.    Hence  it  results  that  the  Emperors  were  in  the  habit  of  The  dominimn 

granting  the  deminium  of  fundi  tatrimoniales  or  fundi  rei  privata  snmte^  w»«i«' » 

to  mdividuals,  under  the  rescdutive  condition^  of  an  annual  canon  ^^^"^  ^^^' 

for  ever,  and  which  tenure  was  termed  jus  privatum  saho  canene; 

as  many  freeholds,  all  of  which  are  legally  speaking  held  of  the 

Crown,  are  subject  to  quit  rents  to  the  superior  lord. 

In  the  leasing  of  th^  lands,^  the  propria  conditio  was  usually  The  propria 
in  perpetuity;  the  same  had  been  formerly  applied  to  the  ager  conditio  and  jut 
puhlicus  or  vectigalisy  and  this  was  the^wx  pertetuum  saho  canone.    ?•*?«***■"*••  ^• 

And  when  this  latter  contract  was  applied  to  lands  of  like 
nature,  which  had  gone  out  of  cultivation,  the  right  attaching  to 
them  was  termed  jus  empbyteuticum. 

The  only  difference  between  the  two  last  appears  to  be,  that  the  iXtdncdon  be. 
emphyteuticarii  possesscres  had  an  immunity  of  two  years'  canon  tweenthctwo. 
rent  in  consideration  of  the  uncultivated  lands  ;    all   imperial 
tenents  were,  according  to  the  terms  of  the  original  concession, 
obliged  to  add  to  the  original  grant.      This  view  is  contrary 
to  the    opinion    of   the    glossators    of  the    middle    age,  who  Glomtionof 
took  the  synonym  ager  vectigalis  and  ager  emphyteuticus  to  be  ^""**^".y 
found  in  the  re-enactments  of  Tribonian  in  the  Digest  literally,  J^c^nlbetwceB 
and  made  no  distinction  between  the  expression  emphyteusis  of  the  the  ager  ^ectl- 
4th  Book  of  the  Code,  de  jure  emphyteuticoj  ^nd  that  to  be  found  P^  *^^^ 
in  several  parts  of  the  9th  Book,  relative  to  the  administration  of  H^«nph]r»i- 
the  imperial  domain. 

In  some  of  these  the  dominium  is  formally  reserved  to  the  rarantor  Their  erron. 
of  an  emphyteusisy  while  others  appear  to  apply  the  term  dominus 
to  the  emphyteuta.    To  avoid  so  manifest  a  paradox,  the  glossators 
supposed  a  dominium  directum  to  reside  in  the  lord,  and  a  dominium 

*  C  50, 15, 7.  •  C.  11,  5S,  6. 

*C.  II,  58,7.  *C  ti,6s,%. 

•C.  II,  58, 17.  '  C.  II,  70,  5. 
♦C.  11,70,  5. 
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Hjstoricil  ciitf  • 
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x6t]i  centoxy 
corrected  tkb 


error. 


Error  ofSarigny. 

Corrected  kj 

Thibautud 

Doneau. 


TheotyofdM 
jw  priTttom 
s.  c  ttffcgafdt 

fiscal  ifflpoftk 


Tkcthnt 

tdtsdoft 

anent. 


utiU  in  the  empbyteutBy  and  explained  it  I17  a{^l)rti^  the  newly  m- 
vented  Latin  terms  of  the  then  comporativdy  recent  fcodal  law  to 
this  case,  which  terms  were,  however^  unknown  Od  the  Rc»nan 
law*^ 

When,  however^  the  scholastic  spirit  of  an  eariier  age  was 
superseded  bv  the  historical  criticism  of  the  sixteenth  cencui^,  it 
became  an  admitted  fitct,  that  the  prsetor  might  rnuit  an  it^M  in 
rem  utilis  to  one  who  had  no  daim  to  be  ctHei  dofninus  €x  jure 
quiritium^  but  whose  title  was  su£kieiitly  recognized  by  the  law 
of  nations  and  the  civil  law  to  exclude  any  other  person.* 

Savigny,*  however,  struck  out  a  new  path  diffisrent  frim  the 
more  simple  one  of  Doneau  and  Thibaut,  attributing  a  dMtinium 
bonitarium  to  the  emphyteuta,  because  die  grantee  of  an  agtr 
victtgatis  is  always  assimilated  to  the  dominui  bmtarius  and  not  to 
the  utufructuariui^  inasmuch  as  he  acquires  fruits  by  separadony 
and  has  actions  arbarumfmrtim  csBsamm  and  aqua  flmria  arcenda^ 
and  is  not  bound  to  the  cautio  judido  sistendi  causa  s  xnd  asserting 
that  such  dominium  bonitarium^  before  Justinian,  amounted  to  a 
complete  right  of  ownership,  supporting  this  opinion  by  texts** 
He^  however,  recanted  this  opinion  in  a  bter  edition*' 

$  1688. 

The  Jus  privatum  is  the  property  in  a  public  domain,  with  a 
rent  reservexl  to  the  fiscus.^  The  obligation  ta  pay  the  canon 
does  not  pass  on  alienation  to  the  new  owner,  but  remains  as  the 
personal  debt  of  the  alienator ;  and,  except  transferred  by  a  nova- 
tion to  the  new  purchaser,  this  latter  is  nddier  exposed  to  nor 
can  bring  a  direct  action. 

There  are  three  constitutions  which  bear  upon  die  qaesdon  of 
fiscal  imposts,  the  first  of  which  is  as  fbUowi : — 

Possessores  vet  empbytettticarii  patritnoniales  qui  fimdos  minime 
nunc  usque  comparaverunt,  eodem  tdrgitaiis  modo  nequdquam  ad 
sorum  comparationem  nrgeantur  1  ted  tanquam  pretiit  depensis^  sic 
its  nostri  numinis  beneficio  potiantur;  ut  quod  juris  alter  infer end6 
pretium  consecutut  est  boc  nostri  liberalitate  pradi^tus  empby^ 
teuficarius  babeat.  Illud  quoquejusj  in  quibus  cotuit  pradiis,  quod  aut 
ex  successioney  aut  ex  eomparatione  privati^  aut  nostri  nummis  libe- 
ralitate^ aut  quocunque  modo  possedity  sciat  illubatum  intemeratumque 
seroari ;  lieentia  eis  concedenda  etiam  tibertates  mancipiis  ex  fundis 
patrimonialibus  atque  empbyteuticariis  cum  fundorum  Sunt  domini 
profstareJ  Here  the  dominion  is  deariy  granted ;  the  next  con- 
stitadon  expressly  says  that  there  is  no  difference  between  the 


*lliftaac  AUuuidl.  lad  Vol.  dlitt.  3, 
iiber  dom.  direct,  and  dom.  atUe. 

•  Contra  Clock  Pand. 

*  Rcciit  det  Bcaetsca,  i8o6>i  Thib.  Diia. 
Civ.  Recht.  ii  diit.  abtrdicNator  des  Jur. 
Eoiph.  p.  266-SS. 


*  Le  Halleur,  1.  c.  63. 

*  C.  xiy  61.  ta.  T^  riglit  of  infran- 
chising  the  adKriptf  glebjey  tx%o  the  right 
to  alienate. 

^  C.  XI,  61,  XI. 
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fimdi  patrimtnislii  and  those  ceded  jurs  privati  saho  canom. 
Unnwsi  c^gmscant  nihil  privato  jure  mIvo  canone  fundis  empds 
cum  patrimonialibua  esse  commune  \  ita  ut  ad  eos  nunquam  patri* 
moniaUum  fundorum  peraquator  accedaty  gravi  multa  ftritndoy  eoy 
qui  statuta  nostra  cUminUm  amui  futrit  tiwuran^ 

Lastly^  the  third  constitution  points  at  the  fiscal  imposts. 

FundM  patrimaniaUsy  mx  duntaxat  qui  sah9  canone  jure  private 
nostra  Uberalitati  eoneessi  sunfy  eum  bis  patrimmialibuSy  qui  in 
censUtiene  praprid  constituti  sunty  iUustris  auctoritas  tua  jubeat 
exaquari.  Ita  ut  rdevato  onere,  qui  imminet  fatisatis,  et  trans- 
lato  in  eos,  qui  integris  viribus  florent^  adscriptio  tributorum  aequa 
lance  dividatur.* 

Since  the  imperial  lands  were  free'  from  the  land  tax,  and  those  Impemj  landi 
separated  from  the  imperial  domain  were  to  be  assimilated  to  free  from  Und- 
them,  we  must  conclude  that  this  applied  only  to  a  certain  class  where  utterly 
not  utterly  disintegrated  from   the  imperial  domain ;  thus,  that  disintegrated 
while  those,  qui  in  conditione  propria  constituti  sunty  and  those,  onptijure 
qui  saho  canone  nostra  liberalitate  concessi  sunty  were  exempted  Serc'liabirtoit. 
from  the  land  tax,  the  fundi  pa trimoniaUs  empti  jure  privato  were  Propria  condi- 
exposed  to  itj  and  that  such  lands,  thus   unconditionally  sur-  tione  constitud 
rendered  into  private  bands,  were  divested  of  all  their  rights  as  ^n^^^n^^ 
completely  a6  though  they  had  never  been  in  the  imperial  posses-  ao. 
sion ;  but  to  induce  cultivation,  the  purchaser  is  promised  that  his 
industry  shall  not  be  taxed,  ut  si  quid  adjecerit  sumptusy  cura  vel  industry  not 
solertiay  quidquid  mancipiorum  vel  pecoris  accreverity  capttadonis  *"**^* 
aut  canonist  augmenta  non  patiatur ;  nor  can  it  be  doubted  that 
the  dominion  passed  to  such  owner,  ad  novi  dominijura  migrabit. 

In  fine,  it  confirms^  the  former,  and  the  new  proprietor  appears  Advantages  of 
to  enjoy  the  two  advantages,  that  of  paying  a  certum  quern  tri^  the  new  owner: 
huUrum  canonemy  and,  contrary  to  the  common  law,  that  of  not  J^J^^and*^ 
being  exposed  to  the  arreres  of  fiscal  charges.^'  non-iiabiiity  to 

arrerei. 
§    1689. 

The  perpetuarii  conductores  were,  as  far  as  can  be  ascertained.  The  poution  of 
in  precisely  the  same  position  as  the  cessionaries  of  the  ager  *^*  perpetuarii 
vectigalisy  both  consisting  in . a  perpetual  leasehold  of  lands,  no  aMitwuiwIth 
longer  forming  portion  of  the  private  imperial  domain.^  that  of  the 

There  are  many  constitutions  which   forbid  the  perpetuarius  ceasionarii 
being  disturbed  in  his  possession,  notwithstanding  another  should  gSJJ^"  ''^^' 
oiFer  a  higher  rate  of  canon  ;^  these  ordinances,  however,  were 
doubtless  often  violated  by  the  fiscal  oflicers.    The  debt  of  the 

[^9:  ^  •  Compar.  P.  39,  4*  F-i  P.49>  I4f  3«l 

•Cilio.  0.4,47,3. 

•V.C.  6;  C.  Th.  dc  exact.  11,  7.  'XJ.  n,  70,  3  j  C.  Th.  10,  3,  5;  C. 

C.  II,  65,  2)  vi<L  Le  HaUenr,  L  c.  Th.  t.  13,  33. 

*  V»  P-  38-  ^  ■  C.  Th.  7,  7,  3  5  C.  Th.  5, 13,  X  5  C. 

U  II,  5S,  If.  It,  60,  I,  5,  &  16  J  C.  Th.  10,  3,  3  ;  C. 

11,  61, 3,  Sf  5/ 
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and  the  fund, 
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liable  to  land- 
tax.     « 


Exemption  of 
perpet.  cond. 
inferable  from 
the  Cod.,Theod. 


canon  was  personal,  except  transferred  on  alienation  to  the  new 
proprietor  with  consent  of  the  iiscus,  whether  by  donation  or 
otherwise,^  ther6  being  no  difference,  on  account  of  the  cause  or 
or  mode  of  alienation. 

The  cessionary  of  the  ager  victigalU  being  obnoxious  to  the 
land  tax,  it  is  now  the  question  as  to  whether  the  lands  granted 
jure  perpetuo  were  also  liable  to  it  ?  There  is  no  doubt  that  muni- 
cipal lands,  as  well  as  those  of  private  individuals,  were  subject  to 
this  tax.  The  exemption  granted  in  &vor  of  ecclesiastical  lands 
by  Constantine*  was  retracted  by  Constantius.^ 

Between  the  fundi  patrimMtaUs  and  the  fundi  rei  private 
there,  however,  existed  a  great  affinity,  because  the  sources  of  our 
knowledge  evidently  distinguish  between  them,  without,  however, 
defining  what  that  difference  is ;  on  the  other  hand,  we  are 
informed  of  what  the  fundi  rei  privata  are  so  exempted  from 
land  tax> 

The  conclusion  we  must  come  to  is,  that  the  perpetuariij  in 
other  words,  the  emphyUuticarii^  are  not  subject  to  land  tax  as  the 
fundi  rei  privata  are;  but  we  must  not  include  therein  the 
cessionaries  of  fundi  patrimoniaUs  without  remarking  that  this 
class  is  not  exempt  from  land  tax.  The  immunity  mentioned 
in  the  text  from  tributum^^  does  not  necessarily  imply  im- 
munity from  all  charge  whatever,  because  this  was  a  charge  to 
supply  Rome  and  Constantinople  with  corn  for  the  use  of  the 
army,  particularly  termed  annona^  and  generally  extraordinaria  shut 
sordida  munerafi 

The  constitution  of  Constantius  is  far  from  explicit  on  this 
head,  but  is  to  be  found  in  the  Theodosian  Code,  under  the  title 
de  annona  et  tributis^  which  leaves  little  doubt  that  the  per'- 
petuarii  conductores  were  not  exposed  to  this  charge ;  and  taking 
into  consideration  the  object  of  this  burthen,  there  is  a  presump- 
tion in  the  absence  of  any  positive  provision  either  way,  that  it 
must  have  applied  also  to  the  fundi  rei  privata.^ 


which  the  extra-      The  law  by  which  the  extraordinaria  sive  sordida  munera  were 
ordmana  or  sor-  regulated  must  Tcst  on  induction  and  conjecture,  rendered  more 
guiated  dubious!  difficult  «nd  less  precise  by  the  fickleness  of  legislation  under  the 
Fickieneaof      Byzantine  Government. 
uSon  ^°*  ^^•*      The  first  constitution  of  Constantius  exempts  the  fundi  patri* 


'  C.  II,  6i,  I.  Compare  C.  ti,  65,  3, 
contra  Cujas  1.  c.  Quaere  as  to  the  right 
granted  by  Jusdnlan,  at  a  later  period,  to 
the  proprietor,  to  take  a  fifth  on  each 
change  by  private  contract  ?  vide  paulo  pott. 

•C.  Th.  II,  1,1. 

'  C.  Th.  16, 1,  10,  U  14. 

^Wenck    thinks    that 'the    fundi    rei 


privatse  were  exempted,  and  the  fundi  patri- 
moniales  were  not  so.     C.  Th.  5,  13,  19. 

*  This  point  is  open  to  controversy. 
C.  Th.  II,  I,  4.  Compare  C.  Th.  11, 
16, 1  &  2J  C.  II,  64,  2. 

«C.  Th.  16,  II. 

*  Compare  C.  Th.  1 1,  19,  &  C.  3. 
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monialis  in  Africa  from  certab  charges;^  a  second  extends  the  Exempdom in 
same  exemption  to  fundi  patrimoniaUs  in  Italy;*  a  third  points  few  of  fundi 
out  those  subject  to  the  charges  for  repairing  highways.^    Hence  P**™™*"**^ 
there  was  ho  general  rule  of  exemption  in  h\ox  oi  fundi  patri- 
meniales, 

A  constitution  of  Constantius*  completely  exempts  the  fundi  inhroarof 
rei  privatai  and  another  renews  the  ordinance  of  Constantme  in  ^^^  ^  P"" 
favor  of  fundi  patrimonial^  in  Italy.*  ^*' 

Julian  completely  changes  this   state  of  things, — Omms  qui  Fundi  patrimo- 
patrioioniales  fundos  retioent,  pro  his  conviniendi  sunt  ad  univer-  n»fM"po^ 
sorum   munerum   functiones/      He  subjected  the  fundi  patri-  j^jST*** 
nuniaUs  to  imposts ;    but  appears  to  have  left   the  fundi  rei 
private  undisturbed.^ 

Valentinianus  restores  the  law  to  what  it  had  been  under  Con-  Exempted  by 
stantius.    Arcadius  and  Honorius  revive  his  ordinance.^    But  the  ^J^°*^*i-. 
immunity  enjoyed  by  the  perpetuarii  never  extended  to  the  tax  Arcadiwand 
for  the  repair  of  highways.^  Honorius. 

Lastly,  a  constitution  of  Honorius  and  Theodosius^^  subjects  all  Hononuc  and 
the  possessors  of  domain  lands  of  whatever  tenure  to  the  munera  TlicodoMusiub- 
extraordinaria  ;  this  constitution  was  shortly  after  renewed  by  one  i^j*  to  excSor. 
of  Theodosius  and  Valentinianus,  but  with  an  exception,  the  extent  munen. 
of  which   it  is  now  difficult  to  determine,   excepto  patrimonio  Fundi  rei  pri- 
pietads  nostrae,  cujus  quidem  reditus  necessitatibus  publicis  fn^  T^h*^^*^^ 
quentissimi  deputamus.   M.  Vuy**  affirms  that  the  fundi  niprivata  ^nd  Vaieiw  " 
are  here  meant ;  nor  can  there  perhaps  be  much  doubt  on  this  tinianus. 
subject,  from  the  similarity  of  the  inflated  expression  used.     It  is, 
however,  without  any  textual  proof,  as  M.  Pepin  le  Halleur  has 
observed,  whose  excellent  and  exhaustive  treatise  is  recommended 
to  the  reader. 

§  1691. 

Not  only  in  the  modem,  but  also  in  ancient  times,  there  Coutitudon  of 
appears  to  have  existed  cpnsiderable  difference  of  opinion  as  to  Zcnodcjure 
the  nature  of  the  emphyteutical  tenure,  and  as  to  the  interpreta-  ^^^^dt!^ 
tion  to  be  put  upon  the  constitution  of  Zeno ;   and  it  is  cer- 
tainly to  be  wished  that  the  law  on  this  subject  had  been  more 
explicit. 

The  elements  out  of  which  the  emphyteusis  is  formed  are  Theeiementaof 
principally  the  usufruct,  the  perpetual  leasehold,  and  the  cUent  Acemphyteuaii; 
tenure;"    nevertheless,    the    emphyteutic    contract    itself    has  peJpllSIaUciie- 
claim  to   a    certain    originality   of   principle  :    this    originality  hold,  and  the 


client  tenure. 


>CTL  iiy  169  I.  •                    ■€.  Th.  II,  19,  4. 

Md.  a.              .  » a  Th.  15,  3,  3»  &  4- 

•C  II,  19,  I.  »  C.  Th.  II,  5, 1. 

* C.  Tb.  II,  16,  5.  "  Halleur,  Hist  de  TEmphyt^ofe,  p.  50. 
* Qucre, perhaps  fallen  into  diasuetude;        "Op.  laud.  p.  141,  n.   3x5;   C.   Th. 

C»Th.  II,  16,  9.  II,  36. 

*  C.  Th.  XX,  19, 1.  i>  Laboulwe,  Hist,  du  dnMt  de  propri^t6 

^  C.  ^h.  iO|  4, 1.  fonciere  in  Occident,  Ut.  1,  ch.  18. 

.  YOl.   Ill*  G 
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The  originality  IS  not  at  z  first  glance  SO  Striking  in  the  present  age ;  it 
oftheemphy-  becomes  SO,  however,'  on  a  retrospect  of  the  law  of  the  period 
S^applrait.  *^  which  it  arose  :  to  the  English  lawyer,  to  whom  it  has 
descended,  although  not  exactlv  in  the  same  form,  it  will  be  still 
Intervention  of  less  SO,  because  the  intervention  of  the  feodal  system  has  con- 
*^*  ^!!rf^  *^  ferred  a  species  of  continuity  on  this  institurion  :  and  while  the 
cluin^con-  ^  distincuon  between  the  legal  and  equitable  estate  is  familiar  to  the 
nection.  English  jurist,  it  presents  itself  as  anomalous  to  the  mind  of  one 

Diitinction  be-    i^gj  accustomed  to  this  divided  ownership.     It  will  be  apparent  in 
ea^ubie  tttate.   the  Sequel  how  this  leading  principle  of  the  English  law  is  con- 
nected with  the  emphyteutic  tenure. 
The  precarious        In  the  earlier  period  of  the  Roman  commonwealth,  the  patron 
tenure.  granted  his  vast  domains  to  peasants,  on  a  precarious  tenure — that 

IS,  in  the  language  of  the  English  lawyer,  they  were  tenents  at  will. 

Their  obligation  towards  the  possessor  of  the  soil  was  to  furnish  him 

with  a  quota  of  the  produce  they  raised  in  naturd.  '  Xhe  benefit 

derivable  from  this  system  was  mutually  a  source  of  wealth  to 

both  the  owner  and  cultivator  of  the  soil,  between  whom  a  bond 

Commuudon  of  arose  which  rendered  them  indispensable  to  each  other.     The 

paym^t  in  pro-  commuution  of  the  produce  for  a  fixed  payment  in  money  was 

ment  in  money.  ^^  ^^X  ^"^^  j**^^  transition,*  ahd  laws  to   protect    the   rights 

of  botn  a  natural  consequence  of  the  position  and  reciprocal 
obligations  of  the  respective  parties.  The  precariousness  of  the 
tenure  gradually  underwent  modificatiofis ;  for,  on  the  one  hand, 
the  injustice  of  the  proprietor  having  it  in  his  power  to  turn  out 
his  tenent  immediately  before  harvest  without  an  indemnity, — 
or,  on  the  other,  of  the  tenent  exhausting  or  quitting  the  land 
at  a  period  when  it  was  too  late  to  sow  it,  is  evident. 
Perpetual  lease-  The  next  Step  to  the  simple  precarious  tenure,  or  tenenc^  at 
hoidk  will,  was  the  perpetual  leasehold,  in  which  the  owner  of  the  soil 

renounced  none  of  his  proprietary  rights,  but  gave  his  tenent  a 
guarantee  for  the  enjoyment  of  the  fiiiit  of  his  industry. 
The  colonial  The  colonist  enjoyed  a  tenure  still  less  precarious,  and  his  rights 

tenure.  assumed  almost  the  nature  of  legal  ownership ;  in  short,  in  each 

case  we  approach  nearer  to  the  conception  of  the  emphyteusis,  into 
which  these  three  elements  ultimately  merged. 
TheAnteseno-  To  fill  up  this  gulf  between  mere  tenency  and  absolute 
nian  emphyteu-  ownership  another  institution  was  required, — such  was  the  emphy- 
hiatesbeSifccn  teusis  as  it  existed  before  the  constitution  of  Zeno,  which  was  but 
mere  tenency  a  consolidation  of  all  these  elements  ;  hence  we  have — 
ud  ownciihip.  The  precarious  tenency,  or  tenure  at  will, 

eieSwto^f  the  The  usufhicluary  tenure, 

cmphyteusM  of  The  perpetual  leasehold, 

the  Codex  Ju«t.  The  Colonial  tenure. 

The  Antes&enonian  emphyteusis. 
The  Zenonian  emphyteusis, 

*  Payment  in  pn)duce  varied  in  propor.      fixed  payment  in  rent  is  in  die  nature  of  an 
tion  to  the  industry  of  the  cultivator.    A      average  of  yean. 
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of  which  the  emph]rteusis  as  regulated  by  Justinian  was  com- 
posed. 

It  is  said^  that  the  emphyteutical  tenure  was  an  expedient  of  the  EmphTteudi  an 
ruined  proprietors  of  the  Byzantine  empire.     Uempbytiose  f&ty  au  "pH*^°^  **^.^* 
5«  empire^  un  expedient  des  proprietaires  mines.     This,  perhaps,  Jon  of  Se^y-' 
cannot  be  denied  at  a  certain  period,  although  before  that  time  it  cantiae  empire, 
is  more  in  accordance  with  history  to  assert,  diat  it  was  a  means  of  Not »  under 
bringing  into  cultivation  conquered  provinces,  by  offering  to  the  empir^" 
inhabitants,  who  had  thitherto  been  the  legal  owners,  and  whose 
legal  estate  had  been  transferred  to  the  commonwealth,  some 
guarantee,  and  to  give  them  that  which  most  nearly  resembled 
actual  dominion,     it  w^,  moreover,  a  means  by  which  to  grant 
large  tracts  of  country  to  the  patricians  of  Rome  without  alienating 
the  supreme  right  of  ownership  from  the  State,  and  by  which  such 
grantees  were  enabled  to  make  them  at  once  profitable  to  them- 
selves and  to  the  State  treasury. 

§  1692. 

It  now  remains  to  demonstrate  shortly  in  what  respects  the  The  difference 
emphyteusis   differed  firom  the  previous    tenures    before    meiH  *>ct«;«enthc 

^        i  emphyteusu  and 

'loned.  „^„  tenendea. 

The  relation  existing  between  the  precanous  tenent  and  the  Aaregardathe 

usufructuary  and  the  lord  was  always  temporary  in  its  nature,  ^ufractimy. 
and  was  devoid  of  that  permanency  which  was  a  leading  feature 
in  the  emphyteusis. 

The  usufructuary  tenure  was  for  private  benefit  exclusively.  For  priTate,  the 

the  emphyteutic   advantaged   the  State  in  enabling  the  land  to  ^J^^'^^^^JSjc 

support  the  burthen  of  taxation.  benefit.  ^" 

In  its  origin  the  emphyteusis  itself  was  precarious,  and  the  Smphyteuala 
precariousness  of  this  temure  was  indemnified  by  the  lowness  of  <ienved  ftom 

V  .  i-  1      ^    .  a  precanous 

the  rent :  hence  a  sort  of  average  was  struck, — the  tenent  was  tenure, 
allowed  to  make  a  large  profit,  but  might  be  turned  out  at  a 
moment's  notice  if   the  exigencies  of  the    State    required*  a 
resumption  of  the  possession  of  the  ager  publicus. 

By  the  direct  cession  of  a  pan  of  the  State  domain  to  an  Not  a  client 
individual  a  relation  of  patron  and  client  was  established,  but  this  ^^^^ 
cannot  be  said  of  the  later  emphyteusis. 

The  resemblance  between  the   perpetual  leasehold   and    the  Aa  cegarda  per- 
emphyteusis  is  infinitely  more  striking,  hence  it  was  the  more  ?*?^^*^' 
immediate    precursor    of  the   emphyteusis.       The   logical  dif- 
ference is  however  great,  such  perpetual  lessee  is  but  the  agent 
of  the  brd,  and  his  rent  represents  the  net  revenue  of  the  estate ; 
nor  is  it  an  improving  lease  in  which  a  consideration  is  allowed 

'LeHaUeurip.  156.  Tel  corporia,  vel  juria  adeptua  eat,  ex  hac 

*  ▼.  Safigny,  Recht  dea  Beutzea,  §  42,  et  lolummodo    cauu,  ut  preces  adhibuit  et 

P'  557*S>  Bot.  I ;    P.  43,  a6,  2,  %  3.  impetrayity  ut  libi  poasidere  aut  uti  Uceat. 

Habere  prccario  tidetur,  qui  potteauonem 
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in  the  rent  for  improvements  to  be  made  i  consequently  the  inci- 
dent of  perpetuity  operates  no  legal  difference  in  the  tenure,  nor 
is  any  part  of  the  capital  which  such  estate  represents  alienated, 
as  is  the  case  in  an  improving  lease,  the  difference  between  the 
real  rent  and  that  paid  being  pro  tanto  an  alienation  for  consideri- 
tion  to  the  tenent. 

The  colmus^  was  in  a  still  better  posidoA) — he  cduM  not 
be  summarily  deprived  of  his  position  of  cultivator,  nor  of^nressed 
by  an  arbitrary  increase  of  rent,*  and  in  so  &r  resembled  the 
emphyteuta,  but  he  acquired  no  legal  estate  in  the  land  he  culti- 
vated, he  was  simply  protected  from  the  extortion  of  the  lord, 
which  would  have  speedily  annihilated  a  class  from  which  agri- 
culture Was  furnished  with  laborers,  the  army  with  scddiers,  and 
the  State  with  tax-payers.' 

The  character  ot  the  emphyteusis  essendaliy  consisted  not 
only  in  an  alienation  of  a  certain  right  of  property,  the  inde- 
feasible condition  of  which  was  the  divisbn  of  tts  attributes 
between  two  parties ;  nor  does  the  pre«eminence  of  the 
proprietor  affect  the  abstract  relation  of  the  parties.  Le 
Halleur* '  describes  it  thus,— L/  contrat  empbytiotiqne  f^est  pas 
uutn  chose  que  la  cemhinaison  de  deux  institutions  de  Page  ciassifue 
du  droit  romain:  Fusufruit  et  la  location  perpetuelle^  cependant 
il  ab&utit  a  un  resultat  qui  repugnait  frofondement  au  genie  du 
droit  romain,  Aussi  la  tendance  a*  la  consolidation  est-etle  mani" 
feste.  This  is  doubtless  an  excellent  summary  of  the  intrinsic 
nature  of  the  emphyteutic  tenure,  the  provisions  for  the  resump- 
tion of  so  much  of  the  interest  in  the  property  as  had  been 
alienated  by  the  right  of  pre-emption  on  each  transfer  of  the  em- 
phyteutic right,  and  for  forfeiture  in  certain  other  cases,  save 
that  great  principle  of  consolidarion  which  was  one  of  die  leading 
features  of  the  Roman  law,  and  which  was  so  adverse  to  the 
absolute  alienation  of  property  from  the  family  of  the  original 
possessor ;'  and  so  jealously  was  the  same  leading  principle  upheld, 
that  even  the  passage  of  thirteen  centuries  was  insufficient  to 
obliterate  it.  A  remnant  of  this  institution  may  be  still  traced  in 
some  states  of  northern  Germany,  where  an  estate,  though  sold, 
cannot  be  split  and  parcelled  out  to  different  purchasers,  but  must 
pass  to  its  new  possessor  in  its  entirety.  This  is  to  be  referred 
to  the  feodal  system,  and  it  was  not  until  a  comparatively  late 
period  of  English  history  that  the  legislature  began  to  fiivor  the 
division  of  feods  j  since  that  time  the  tendency  of  legislation  has 


>  ▼.  StTigny,  Urn.  fpeo.  Zimmeni  Gesoh. 
dcB  Roau  Recho,  §  %\  \  GmoX^  Hist,  de 
la  Civiliudon  en  France,  cours  de  1830; 
7e  lc9on ;  Laboulaye,  op.  laud.  Ut.  a,  ch. 
t%  $  Troplong,  trait6  de  lonage. 

'  C.  Tn.  5,  II,  z ;  the  colonists  coald  not 
alienate  withont  die  consent  of  their  patron ; 
C.  II,  49,  2,  or  commence  a  suit  against 


their  paCions}  C.  ti,  5S,  »,  liie  perpetm^ 
hnucn  could  not  usrestrictedlj  alienate 
their  personal  goods. 

'  Zimmem,  op.  laud.  t.  i,  1  pL  p*  ^5^* 
in  fine  et  n.  43 ;  C.  11,  47, 7  i  C  3i  3^» 
II. 

*  1.  c  p.  i6ft. 

*  $  37«i  h-  op. 
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been  to  afibrd  facilities  for  the  division  of  land,  but  the  mischief  Mbchief  result- 
which  would  have  arisen  here  from  such  a  system^  as  has  been  ^>>8  ^m  the 
demonstrated  in  France,  has  been  corrected  by  the  tendency  of  co^^encted 
indiriduals  to  conscdidate,  and  the  £ivor  the  nation  has  shown  by  the  national 
towards  the  institution  and  upholding  of  majorities,  the  greatest  ^eeUng  of  the 
safeguard  of  national  and  political  prosperity,  and  the  only  means  Foundation  of 
by  which  the  second  estate  in  the  realm  can  be  maintained.  political  prat- 

perity. 

S  1693. 

The  word  is  derived  from  ifitfnyr€{mj  to  ingraft  or  implant.  The  deriTatioa 
because  the  melioratiimes  or  jfi^Jptz/jtara-^that  is,  the  industry  of  the  wofd 
(h  and  fi-op^oi)  of  the  tenent  is  quasi  ingrafted  upon  the  land.  "°^  ytwm 

The  word  emphyteusis,  ^pt^vret^o-t; ,  has,  like  the  word  "pignus^  Its  ngnificatioD 
a  triple  signification,  dependent  upon  the  sense  in  which  it  is  ^P^«* 
used : — ^firstly,  it  signifies  the  contract;  secondly,  the  land  itself; 
and  thirdly,  the  right  ttansferred. 

The  owner  is  termed  the  dominus  emphytiuseos  or  lord  ;    the  Dominni  em- 
tenetit,  the  emphyteuta  or  emphyteote ;  the  object,  more  generally  P^y*w»Mi, 
the  tmpbyteusis ;   the  rieht,  jus  imphyteuticarium ;   the  contract,  ^ph]^teu2^ 
contractus  emphyteuticartus  s  the  quit  rent,  properly  canorsy  though  jus  emphyteu. 
sometimes  pensio.  ^*^'™* 

The  dennition  which  the    classical  jurists  have  given,  that  ph^euticariu^' 
die  emphyteusis    est  contractus  juris  gentium   consensu   constanSy  Canon  and 
quo  dominus  prtsdii  sui  usufructum  plenissimum  et  quasi  dominium  ^**^'.     ^ 
concidii  alteriy  sub  lege  meliorationis  et  prastationis  annul  canonisy  emphyteuoi 
is  capable  of  an  improvement,  which  might  be  effected  by  the  defective, 
following  substitution, — emphyteusis  est  contractus  juris  gentium  Amended. 
consensu  constans  quo  dominus  pradii  sui  usufructum  plenissimum 
et  partem  certam  juris   dominii  temporaliter  ftuendum  concedit 
olteri  sub  lege  meliorationis  fiindi  et  canonis  triennue  praestandi. 
For  it  is  clear  that  an  interest  in  the  dominium  is  granted,  which, 
as  well  as  the  usufruct,  must  be  called  temporary,  because  sub 
conditione;  the  word  fundi  is  requisite  to  make  sense,  and  triennue 
instead  of  annuiy  because  until  the  third  default  the  tenent  cannot 
be  ejected. 

§  1694, 

The  whole  positive  law  on  the  subject  of  the  emphyteusis  is 
contained    in    three    constitutions,  one    of  Zeno  and  two    of 
Justinian,  of  which  the  first  is  the  most  important.^    Jus  empby-  Textof  Zeno- 
teuticarium  neque  conductionis  neque  alienutionis  esse  titulis  adjicien^  2***"  ^°"**^" 

J  t  f        •  •  •     •  1      ^   •  ^  t*on. 

dumy  sea  hoc  jus  tertium  esse  constttutmus  ab  utrtusque  memoratorum 
cmtractuum  societate  seu  similitudine  separatum  :  conceptionem  item 
difinitionemque  habere  propriamy  et  justum  esse  validumque  contrac'- 
tum^  in  quo  cunctay  qua  inter  utrasque  contrahentium  partes  super 
omnthusy  vel  etiam  fortuitis  casibuSy  pactionibusy  scriptura  in* 
teroeniente  babitisy  ptacuerinty  firma  illabataque  perpetua  stabilitate 

» 

'  C.  4»  66»  I9  de  jure  emphyteutico. 
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modts  omnibus  dibeant  custodiri:  ita  uty  si  interdum  ea^  qua  fir-- 
tuitis  casibus  eveniunt^  pactorum  non  fuerint  conventions  susceptaj 
si  tanta  enurserit  cladesy  qua  prorsus  itiam  ipsius  reij  qua  per 
empbyteusin  data  esty  faciat  interitum :  hoc  non  empbyteuticarto^ 
cut  nihil  reliquum  permansity  sed  ret  dominoy  aui  quod  fatali- 
tate  ingruebaty  etiam  nullo  intercedente  contractUy  babiturus  fueraty 
imputetur. 

Sui  vero  particulate  vel  aliud  leve  contigerit  damnum  ex  quo  non 
ipsa  rei  penitus  ladatur    suhstantiay  hoc    emphyteuticarius    suis 
partibus  non  dubitet  adscribendum* 
Commentary  on      This  Constitution  then  informs  us : — ^That  the   eniph}rteutic 
the  aboTc.  contract  is  sui  generis.     That  it  belongs  neither  to  the  catcgpiy 

of  hiring  nor  s^e.  That  its  conception  and  definition  are  peculiar 
to  itself.  That  it  is  to  be  a  contract,  the  conditions  of  which  are 
binding  in  law.  That  it  niay  contain  stipulations  to  be  respon- 
sible for  mere  accident.  That  it  must  be  reduced  to  ivridng. 
That  where  there  is  no  particular  stipulation  to  the  contrary,  the 
tenent  is  liberated  by  the  destruction  of  the  object  of  it.  That 
any  partial  or  slight  damage  not  rendering  the  emphyteusis  utterly 
useless,  is  at  the  charge  of  the  tenent. 

Furthermore,  we  learn  more  definitely  from  the  Institutes^ 

the  exact  nature  of  the  contract,  and  obtam  as  it  were  a  gloss  on 

the   Constitution  of  Zeno,   introduced  avowedly  to   settle  anjr 

question  which  might  arise  as  to  whether  any  given  contract  was 

Text  of  the        one  of  bargain  and  sale,  or  one  of  mere  hiring.     Ut  ecce  in  praxis 

lnfltitutiet.  ^^^  perpetuo  quibusdam  fruenda   traduntury  id  est  uty  quamdiu 

pensio  sive  reditus  pro  his  domino  prastetuty  neque  ipsi  conductoriy 

neque  haredi  ejusy  cuive  conductor  bceresve  ejus  id  pradium  vendi- 

derity  aut  donaverity  aut  dotis  nomine  dederit  aliove  quoque  moda 

alienaverity  auferre  liceat.     Sed  talis  contractus  quia  inter  actons 

dubitabatury  et  a  quibusdam  locatioy  a  quibusdam  venditio  existinut" 

batury  lex  Zenoniaria  lata  esty  qua  emphyteuseos  contractus  propriatn 

statuit  naturamy  neque  ad  locationemy  neque  ad  venditionem  inclinan- 

temy  sed  suis  paction ibus  /ulciendamy  et  si  quidem  aliquid  pactum 

fuerity  hoc  ita  obtenercy  ac  si  natura   talis   esset  contractuSy  sin 

autem  nihil  de  periculo  rei  fuerit  pactumy  tunc  si  quidem  totius  rei 

interitus  accesserity  ad  dommum  super  hoc  redundare  periculumy  sin 

particularisy  ad  emphyteuticarium  hujusmodi  damnum  venirey  quo 

jure  utimur, 

ViewofEngU«h       English  lawyers  would   have  no  doubt   on   this  subject,  and 

lawycn.  assign  the  y«j  emphyteuticum  a  place  among  bargain  and  sale,  it 

being  the  sale  gf  an  improving  lease  of  reality. 

There  are,  however,  several  notable   differences  between  the 
jus   emphyteuticum    of  Zeno    and    an   English    leasehold,  at  a 
peppercorn  or  nominal  rent. 
The  failure  to  pay  the  canon  in  the  former  case  involves  for- 
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feicure,  but  in  the  latter  simply  exposes  the  tenent  to  an  action 
or  a  distress. 

The  destruction  of  the  object  of  the  emphyteutic  contract 
absolved  the  tenent  from  further  liability  to  pay  the  canon,  but 
this  is  not  the  case  in  a  leasehold  by  the  English  law.  Both, 
however,  concur  in  this,  that  they  are  both  nothing  more  than 
jura  in  re  alien&<^  a  view  supported  by  Cujas,^  Doneau,'  and 
Thibaut.' 

§  1695. 

One  of  the  vexed  questions  with  reference  to  the  emphyteutic  Thecontdtution 
right  is  the  capability  of  its  constitution  by  prescription.     The  o^^^^P^^y- 
principal  point  to  be  considered  is,  whether  the  emphyteuta  who  pil^icripdon. 
cannot  establish  his  right  by  title  can  do  so  incidentally  by  acquir- 
ing a  real  action. 

The  common  law  ordains  that  all  actions  are  extinguished  by  Where  the  real 
the  lapse  of  thirty  or  forty  years, — sicut  in  rem  specialeSy  ita  ae  ^?«'  °**y  ^ 
universitate  ac  personales  actiones  ultra  triginta  annorum  minime  ^*  o^'"*™   Y- 
protenduntur**      Now,  if  a  possessor,  who   is  in  a  position  to 
advance  this  title  against  the  real  owner  should  himself  lose  pos- 
session, he  is  often  without  remedy  against  the  actual  possessor.^ 
Prescription  can  in  no  case  become  a  means  of  acquisition  but 
where  there  is  hma  fides  fi 

Le  Halleur^  supposes  three  cases.  The  first  is, — Le  viri-  LcHaiieur'a 
tahU  propriiiaire^  se  considerant  comme  simple  emphyteote^  a  payi  le  ^^  P«>poiition. 
canon  a  une  persenne^  qu*il  considirait  comme  proprietaire ;  and 
upon  this  he  remarks,  that  it  is  difficult  to  suppose  that  the  real 
owner,  who  has  never  been  out  of  the  possession  of  his  estate, 
should  have  lost  the  proprietary  right  in  it,  simply  because  he 
has  for  a 'longer  or  shorter  period  been  considered  as  a  mere 
emphyteuta,  and  that  this  proprietary  right  should  accrue  to 
another,  who  during  the  same  period  nas  enjoyed  the  legal  estate 
less  only  the  emphyteutic  right.  * 

The  second  question  is, — Le  veritable  proprietaire  a  recu  le  Second  propon- 
canon  d'une  personne^  qui  possedait  a  titre  d*emphyteote ;  the  ^^^ 
answer  to  this  is,  that  prescription  cannot  be  the  basis  of  an 
obligation,  and  the  emphyteusis  is  founded  on  contract.®  Pos^ 
session  ibr  the  prescriptive  time  may  give  a  proprietary  title, 
though  not  an  emphyteutic  one  ;  but  in  the  present  case  not  even 
this,  because  the  tenent  has  by  the  payment  of  rent  interrupted 
the  prescription.^  Furthermore,  if  the  contract  must  be  in 
wridiig,^^  the  tenent  may  be  called  upon  to  produce  his  emphy- 

'  Cnjas,  obt.  7y  4,  redt.  lolemii.  ad  tit.  *  C.  7,  33^  s. 

D  tt  ager  Tect  '  C.  7,  33,  91  this  faut  appliei  to  resale.  ^ 

*  Comment  jur.  civ.  9>  I3»  §  X9  ^  3*  *  §  mSt  ^*  op- 

*  AUiand.  des  Ciy.  Rechtt  11,  fiber  die  ^  1.  c.  p.  106. 
Kttur  dcs  Emphyt.  p.  A66y  284  $  contra,  '  C.  4,  66,  x. 

▼•  Savigny,  Recht  dcs  Bentscs,  6  ed.  g.  124,         '  Mackeldejr,  §  29 1,  Pk  • 
n.  3.  '•  §  "700>  ^'  op« 
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teutic  lease.  It  may  therefore  be  asked  what  the  effect  of  this 
proposition,  as  above  enunciated  by  Le  Halleur,  would  be ;  and 
what  would  be  the  eiFect  of  the  payment  of  the  caaon  ?  The 
canon  must  in  such  case  clearly  be  looked  upon  as  a  real,  and 
not  as  an  emphyteutic  rent,  and  the  tenent  as  a  common  tenent 
at  will :  the  consequence  of  this  to  the  tenent  would  be  veiy 
serious,  since  the  lord  could  turn  him  out  without  indemnity  for 
his  improvements.^ 

If  the  tenent  be  thus  looked  upon  as  a  mere  usufructuary,  he 
becomes  subject  to  the  law  regulating  usufructuary  rights,  and 
this  would  anect  the  property  not  the  contract  of  lease* 
T^W  pvopoa-         We  now  come  to  the  third  proposition  of  Lc  Halleur, — Un 
fropriitaire  apparent  a  constitui  um  emphytiost  au  profit  iPum 
persomm  qui  a  cru  traiter  avec  U  veritable  prtArietaire*      Here 
the  case  is  different:  supposing  the  grantor  of  the  emphyteusis 
acting  in  good  faith,  that  is,  believing  himself  to  be  die  real  pro- 
prietor, he  would  have  acquired  a  prescriptive  tide  to  the  domain, 
and  then  his  contract,  with  the  emphyteuta  might  he  binding, 
having  held  himself  out  in  the  commencement  as  that  which  he 
had  become  in  the  sequel. 
Uiocapion  and        \^  jg  clear,  therefore,  that  prescription  cannot  apply  to  the  con- 
appUoS^^e  to'the  ^>^^^  ^^  emphvteusis,  much  less  the  old  usucapion,^  for  this  did 
emphyteuitt.       not  apply  to  mcorporeal  rights.     Incorporales  res  traditionem  it 

usucapionem  non  recipere  mamfeitum  est.^  Services  were,  however, 
by  the  later  law,  lost  bv  usucs^ion,— -  Z/i^r/o/rm  servitutum 
usucapi  posse  verius  esty  quui  earn  usucapionem  sustulit  lex  Scribonia^ 
qua  servituiem  constituitj  non  etiam  eam^  qua  Uhertatenty  prasiatj 
sublata  servitute;^  but  the  law  never  was  stretched  so  far  as  to 
be  made  to  apply  to  the  acquisition  of  incorporeal  rights  before 
the  passing  of  the  lex  Scribonia. 

It  has  hitherto  been  held  that  Justinian  confounded  prescription 
with  usucapion,  and  this  difficult  question  has  never  been  cleared 
up  satisfactorily  on  all  points,  and  it  will  be  convenient  shordy  to 
recall  attention  to  a  former  part  of  this  work.^ 

The  usucapio^  extinguished  the  title  of  the  former  owner,  and 
transferred  it  to  the  possessor. 

The  prascriptio"^  barred  the  remedy  of  the  owner  against  the 
possessor. ' 

These  two  may  appear  at  first  sieht  to  be  practically  equivalent 
to  each  other,  but  this  is  not  so, — ^for  it  is  one  thing  to  confer  a 
title^  and  another  to  bar  a  remedy^  the  effect  of  which  becomes 
operative  in  such  a  case,  as  the  following : — J  has  possessed  an 
estate  in  bona  fide  for  the  period  fixed  by  the  law  of  prescription. 

>  C.  4y  66,  3, 4  1676,  h.  op.  ^  p.  41,  3,  4,  §  29,  %  1030,  h.  opj  P- 

*  The  reader  is  requested  to  correct  a     4I1  1»  4«  §  Z9* 
patent  typographical  error  in  ^  xi  17,  Ineor*         *  §  xzi6,  11x79  ^ *4*  ^  op. 
portal  having  been  printed  for  moveable,  '  I.  S9  6,  pr.  et  sq. 

'  P.  4iy  1, 43}  ^  I.  'I.  2, 6, §  x6  ^  ▼.  Savigny, Syat  del Hoit 

Rom.  Rechtk  vol.  5,  B.  2,  §  237. 
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B,  the  true  owner,  subsequently  acquires  the  possession  de  facto  ; 
and  A,  the  prescriptive  owner,  has  no  means  of  ejecting  him,  for  ' 
prescription  is  but  an  exceptio  not  an  actio.  On  the  other  hand, 
if  the  true  owner  B  had  never  got  possession  de  facto,  he  would 
have  had  no  legal  means  of  recovering  his  property,  inasmuch 
as  his  action  is  extinguished ;  in  other  words,  the  exceptio 
prascriptianis  is  only  a  plea  of  limitation  to  an  action  for  the 
recovery  of  possession,  but  as  such  an  answer  to  the  action. 

Usucapion    inherently    conferred    a    title, — in    other   words,  Uhkiimoii  coa- 
transferred  the  ownership  as  by  an  in  jure  cessio  to  the  possessor ;  ^"  *  *>'^«- 
and   should    the    true  owner  obtain    possession  de  facto,  the 
acquirer  by  usucapion  would  be  in  a  position  to  bring  his  action 
against  the  true  owner  and  eject  him. 

There  is  an  exact  parallel  to  this  in  the  English  law.     The  Parallel  of 
old  statutes  of  limitation  barred  the  remedy^ — hence  their  deno-  Engiithiawj 
minadon,  **  limitation  of  actions."    The  statute  of  James*  pre-  J^^  ^  ''**"' 
scribed  personal  actions  in  six  years,  for  before  that  time  the 
limitation  was  reckoned  from  a  fixed  period,  which  daily  became 
more  remote.     Actions  for  the  recovery  of  land  were  extinct 
after  the  lapse  of  sixty  years,  but  no  time  ran  against  the  Crown 
or  the  Church, — nullum  tempus  occurrit  ngi  velecclesia. 

The  new  statute'  limits  the  right  of  the  Crown  with  respect  60  yean  confer 
to  land  to  sixty,  and  that  of  individuals  to  twenty  years,  but  it  » **^  «gaiMt 
introduces    this   remarkable    difference,    that  it  bars   the  right  ^o'againrt ' 
not  die  nmedy  only,  and  consequently  confers  a  title.*  indiTiduala. 

As  applied  to  emphyteusis,  therefore,  usucapion  cannot  apply  Uaacapion  it  not 
to  the  emphyteutic  contract, .  because  obligations  can   be  based  applicable  to  the 
neither  on  usucapion  nor  on  prescription :  this  is  the  true  and  c^^r^"***^ 
logical  reason,  the  others  mentioned  by  Le  Halleiir  are  not  so 
strong  as  to  defy  discussion  with  that  conclusiveness  which  gives 
them  a  sufficient  claim  to  particular  mention. 

§  1696. 

The  emphyteuta  has  clearly  the  power  of  changing  the  out-  Extent  of  rights 
ward  appearance  of  the  property,  because  he  can  make  improve-  of  «i<>ynient. 
ments — ^indeed,  such  is  the  object  of  his  contract;  he  has, 
therefore,  more  latitude  than  the  usufructuary,^  but  such  changes 
must  come  under  the  denomination  of  improvements  :^  for  other- 
wise, arguing  by  the  analogy  of  the  ager  vectigalis^  they  would 
involve  a  forfeiture,  and  practically  there  would  be  no  difference 
between  the  power  of  the  lord  ana  of  his  tenent.*^ 

It  is  clear  that  treasure  trove  on  the  property  accrues  to  the 

*2x  Jac  I,  c.   i6y  $  XX45.     Ai  to  'P.  7,  r»  13* §5* 

English  taWy'Tide  Stephen's  Comm.  vol.  3,  *  Nor.  7,  3,  §  2,    This  Novella  cannot 

book  5,  ch.  9,  p.  546.  be  confined   to    ecdesbstic   etnpliyteusis ; 

*  Smiy  excepda  ezcipiendja.  indeedi  in  the  absence  of  provisionty  those 

*  3  ft  4  WtU.  IV,  27.  applicable  to  church  property  may  be  fairly 

*  Sagdco  on  die  rnl  pftperty  stitatet,  applied  to  lay. 
^"»I85l.  »Cii,  47,  3. 
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Treasure  trove 

beloDgi  to  the 

lord. 

Emphyteuti 

cannot  ininii« 

clme  adacripd 

glebe, 

Nor  consdtote 

•erritudet. 


For  longer  than 
the  dttndon  of 
hit  own  right. 


Cannot  mnldply 
acdont. ' 


Canon  can 

neither  be  id- 
creaaed  nor 
diminiahed. 
Diifeis£rom 
rent. 


Emphyteuta  hat 
no  claim  for 
improvements. 


lordy  because  it  is  not  a  consequence  of  or  necessary  to  improved 
cultivation,  neither  is  it  a  natural  result  of  it.^ 

For  the  same  reason,  the  emphjrteuta  caimot  infranchise  the 
adscripts  gleba<^  though  it  would  appear  that  the  emphyteuta  of 
imperial  domains  had  this  power.* 

r  or  like  reasons  the  emphyteuta  cannot  constitute  servitudes, 
because  this  would  be  alienaiting  a  part  of  the  proprietor'g  right, 
neither  can  he  authorize  a  third  party  to  do  that  which  he  himself 
cannot  do. 

The  emphyteuta  can  therefore  constitute  servitudes  for  no 
longer  period  than  the  duration  of  his  own  right,  because  such 
would  amount  to  a  deterioration  of  the  object,  and  therefore,  if 
possible,  involve  forfeiture. 

The  emphyteuta  can  certainly  authorize  a  third  party  to  do  that 
which  he  can  himself  perform,  but  he  cannot  constitute  a  real 
right  to  the  profit  of  his  grantee.  The  reason  is  plain.  Real 
actions  are  special  prerogatives,  which  cannot  oust  without 
express  leg^  disposition  >  nence  it  follows  that  the  possessor  of 
such  right  may  transfer  it  to  another,  but  he  is  not  at  liberty  to 
multiply  real  actions  by  splitting  the  demand. 

§  1697. 

Since  the  emphyteutic  canon  cannot  be  increased  upon  the 
ground  that  //  represents  a  part  of  the  price^  for  the  like  reason  no 
claim  can  be  made  for  its  decrease. 

The  old  vectigal  was  a  real  rent,  and  the  representative  of 
the  value  of  the  enjoyment  and  commutation  for  fruits  due  in 
kind,  but  the  canon  is  as  inferior  to  the  vectigal  in  relative 
amount  as  it  is  different  in  its  nature  ;  hence  the  obligation 
on  the  part  of  the  emphyteuta  to  bear,  damnum  ex  quo  rnn 
ipsa  ret  ptnitus  Uedatur  substantia^  is  contrary  to  the  rule  in 
common  hirings,  where  the  tenent  may  claim  a  return  of  a 
sum  proportionate  to  the  loss  occasioned  by  an  unusually  bad 
season,'  upon  the  ground  that  his  Tent  is  a  commutation  of  pro- 
duce, which  in  the  case  of  an  emphyteutic  tenure  it  is  not,  but 
of  price.  On  the  termination  of  the  contract,  the  emphyteuta 
has  no  claim  on  account  of  his  ameliorations, — firstly,  on  prin- 
ciple, that  this  was  one  of  the  conditions  of  his  tenure,  which  he 
has  done  no  more  than  fulfill  by  making  ameliorations,  which  are 
to  accrue  to  the  lord  op  the  expiry  of  the  contract ;  and  secondly, 
on  express  enactment.  Volenti  et  licere  eum  a  prcediis  emphyteuti- 
cariis  repellere^  nulla  ei  inposterum  altegatione^  nomine  meliorationis^ 
vel  eorum  qua  emponemata  dicuntur  vel  pcena  opponenda.*  Thirdly, 
because  if  the  lord  exercise  his  right  of  preemption  he  pays 
for    them  ;    but    if  the    emphyteusis  lapse  by   default  of  the 

1  Mjihlenbruch,  Pand.  ^  299,  n.  2 ;  P.         '  Noy.  7»  3i  §  i ;  Not.  x30|  x>  §  s  ; 
7>  i>  9>  ^  4*  Thibaoty  Abhan^.  2,  25,  \  3,  pr. 

'  C.  1 19  6iy  X2.  ^  C.  4,  66,  2. 
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emphyteuta,  this  latter  cannot  take  advantage  of  his  own  wrong. 
And,  lastly,  the  emphyteuta  having  made  improvements,  cannot 
allow  the  buildings  he  has  constructed  to  fall  into  ruin,  for  this 
would  amount  to  a  deterioration,  in  English  law  a  dilapidation  or 
waste. 

§  1698. 

The  Constitutions  of  Zeno  and  Justinian,  before  alluded  to,  infoicement  of 
point  out  no  mode  by  which  the  emphyteuta  can  inforce  his  ^ishti  bjr  em- 
rights  ;  and,  therefore,  to  ascertain  them,  reference  must  be  had  ^  ^'^^ 
to  the  practice  in  the  case  of  the  ager  vectigalis^  according  to  the 
analogy  of  which  the  emph3rteuta  has  an  actio  in  rem  not  only 
against  a  third   person  but  also   against  the  dominus  himself: 
practically,  too,  he  can  resort  to  the   possessory  interdicts,  his 
title  being  that  of  possession*     As  having  a  jus  in  n  alimaj  he  laterdictum 
has  the  intirdicta  veluti  possessoria^  arising  out  of  jurii  qiusi  ^*l"**  P°*^. 
posmsio.^    De  Savigny,  in  speaking  of  the  usufructuary,  says  that  !?^y?^;{|^" 
the  juris  quasi  possessio  must  always  be  accompanied  by  the  ni 
naturalis  possession  and    this  confers  a    claim    to    the    edicium  Zdictum  kcu* 
recuperandie  possessionis  causa  on  the  usufructuary.  perand«  poaei- 

The  possessor  of   the   ager  vectigalisj    however,   is    legally  JSJJJofUie 
invested  with  the  quality  of  possessor y  and  therefore  can  claim  the  poMowroftht 
edicts  applicable  thereto,  although  generally  the  possessio  civilis  *^  ^^^  ^ 
must  be  founded  upon  the  animus  domini^  to  which  his  case  is  ^hrtwtL 
an  exception ;    the  same  argument    must  be    applied    to    the 
emphyteuta,   who   is   the  le^   successor  of  the  possessor  agri 
Viciigalis. 

§  1699. 

The  emph]rteutic  farmer  being  under'  the  obligation  to  im-  ObBgadonof 
prove  the  property,  he  is  therefore  free  to  change  the  face  of  it  ^*  emphyteota 
should  this  be  for  its  advantage, — whence  it  follows,  /  conversoy     '"P"^«- 
that  suffering  it  to  deteriorate  is  such  a  violation  of  the  contract 
as  involves  the  penalty  of  forfeiture.      JEde^  quam  te  conductam 
habere  dicisy  si  pensionem  domino  in  solidum  solvistiy  invitam  te 
txpiUi  non  tfortet  nisi  ....  aut  tu  male  in  re  locata  versata  es.^ 
If  this  be  the  case  in  a  location  a  fortioriy  it  must  be  so  in  an 
emphyteutic  lease  upon  principle,  if  it  were  not  so  by  express 
enactment* 

It  b  however  possible,  that  while  the  one  part  of  an  estate  Deteriontioiit 
has  become  deteriorated  by  the  culpa  of  the  emphyteuta,  another  must  be  on  the 
part  is  extraordinarily  improved.     Now,  it  is  clear  that  the  lease  ^^^^  ^^^^ . 
cannot  be  good  as  to  part  andl>ad  as  to  the  other  part,  and  so 

'  ▼.  Sifigny,  Recht.  4cs  Boitsei^  §  44,  Thif  applies  to  eccletiatdcal  leaiesonly ;  and 

45;  Mohlenbiucliy  Pand.  §  297.  at  Justmian  liiTored  the  orthodox  chorth 

'P.  1, Sy  XI, ^  I.  excedingljr,  it  u  clear  that  the  by  leaaea 

'  C  XX,  70, 3.  *  were  not  treated  more  favorlbiy. 

*  Nor.  tio,  S ;  Ci,  2,  X4»  A«ch.  qui  rem. 
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the  emphjTteuta  be  deprived  of  part  of  his  holding.^  He  is  bound 
to  ameliorate,  and  bound  not  to  deteriorate,  and  it  little  matters 
what  the  degree  of  this  amelioration  or  deterioradon  may  be, — 
on  these  grounds  the  lease  is  clearly  void  :*  but  this  argument 
contains  the  same  fallacy  as  the  first — a  disregard  to  the  integrity 
of  the  holding ;  it  must,  therefore,  rather  be  the  question  whether 
upon  the  whole  the  estate  is  deteriorated  or  not :  now,  if  the 
ameliorations  are  so  considerable  that  the  excess  above  fair 
amelioration  excedes  the  amount  of  deterioration  below  ordinaiy 
deterioration,  it  is  clear  by  this  mode  of  ^^  set  ofP'  that  the 
estate  is  ^^  upon  the  whole"  not  deteriorated  at  all.' 
Theemphyteuta  The  em phyteuta  cannot  renounce  his  possession.*  As  a  con- 
STpoKoriOTr*  tract  is  made  by  mutual  consent,  so  it  requires  the  same  consent 

to  rescind  it ;  besides,  such  assumption  is  contrary  to  the  express 
terms  of  the  law,'  which  forbids  an  emphyteuta  to  renounce  his 
contract  on  the  ground  of  the  sterility  of  the  estate  ;  moreover, 
the  risk  of  deterioration  is  that  of  the  tenent,  which  he  might 
evade  by  renunciation ;  lastly,  the  tenure  of  the  emphyteusis  is 
the  concession  of  the  use  of  an  immoveable  in  perpetuity,  in  con- 
sideration of  the  payment  of  a  canon. 

§  1700. 

The  cmpbyteo.      The  emphjTtcusis  being  established  by  contract,  the  question 

murtbe^u  d  ^^^»   ^^    ^^    Constitution    of  Zeno,  whether    this    contract 

to  writing.         must  of  necessity  be  reduced  to  writing  or  not  ?     So  long  as  it 

was  reputed  a  pure  sale  it-  came  into  the  category  of  consensual 

contracts,  which  are  operative  by  execution  without  any  further 

formalities.     The  question  at  issue  then  is,  whether  tne  words 

scripturi  interveniente  apply  to  the  justum  validumque  contractim^ 

or  to  super  omnibus  vel  etiam  fortuitis  casibus  pactionibus. 

Argument  in  The  following  expression,  si  inierdum  ea  .  .  .  .  pactorum  con- 

ventione  non  fuerint  suscepta  may  be  interpreted  in  the  contract^  or 

by  special  contract^  and  so  the  following  words,  nulla  contractUy  may 

mean  that  there  is  no  contract  at  all,  or  no  condition  in  that 

respect,  and  just  as  open  to  question  as  is  the  constitution  of 

Justinian.^    in   empbyteuticariis  contractibus  sancimusj  si  quidem 

aliquae  pactiones  in  emphyteuticis  instrumentisytrmn/  conscriptay 

and.  Sin  autem  nihil  super  hoc  capituh  fuerit  pactum.     It  is  urged ^ 

*  Hellfeld  ad  Carpcov }  aed  Yide  Nov.  compensating  bakmces  as  enunciated  in 
110,  S  (2).  the  text. 

•  Not.  110,  8  J  C.  I,  a,  8.  This  pro-  <  Thibaut,  SysL  des  Paiid.R.§78oi  con- 
▼i»on  as  to  eccleuastical  emphyteusis  must  \nL^  Faber,  Cod.  definit.  for.  4*  43»  def.  11 » 
be  applied  for  want  of  an  express  provinon  Voet.  Pand.  tit.  si  ager  vectig.^  17  ;  GliiciCf 
also  to  lay.  com.  89  p.  530 ;  Miihlenbruchy  Pand.  S 

r  *  ^^''  y\  >  5»  "  5  P*  49»  «4»  4S»  301,  n.  145  ad  C-  »>  3»  *9- 

S  13.    Bun  thmks  the  passages  cited  by         «  C.  11,  61,  3  ;  Id.  50,  3. 

Leyser  not  in  point,  but  that  the  Novella         *  C.  4,  66,  2. 

must  be  adhered  to.    Thib.  Abhandl.  i,         »  Pepin  le  Hallenr,  1.  c.  p.  99;  conW, 

II,  diss.  25,  S  2,  agrees  in  the  view  of  Thibaut,  Sytt.  Pand.  R.§  779. 
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that,  in  case  of  sale,  delivery  is  sufficient  for  the  conclusion  of  the 
contract. 

The  contract  of  usufruct  certainly  required  no  written  contract,  The  umfruc- 
nor  was  it  required  to  constitute  servitudes.     The  necessity  of  a  ^^^*^  required 
written  contract  is  also  opposed  by  Halleur,  on  the  ground  that  ^^^l^ent. 
one  emph^teuta  in  possession  might  be  ejected,  in  virtue  of  a 
written  lease,  by  a  prior  lessee,  who  had,  nevertheless,  never  been 
in  possession* 

The  emphyteusis,  being  a  peculiar  and  ecceptional  contract,  Theemphf- 
may  be  rufed  by  exceptional  provisions.     Reason  requires  that  teudc  contract 
this  contract  should  be  in  writing,  on  account  of  its  duration  ti^'ST^bc 
beyond  the  life  of  man,  which  precludes  the  evidence  of  witnesses  reguUted  by 
being  made  available.     This  forms  a  strong  argument  in  favor  of  other  mlea. 
those  ^  who  consider  that  this  contract  must  be  reduced  to  writing,' 
which  is  strengthened  by  it  being  an  admitted  fiict  that  it  was  a 
revision  of  the  law  of  superficies.     Vinnius'  thinks  that  Zeno's  Vumiut  holds 
constitution  is  merely  directory  quoad  the  writing,  but  not  pro-  the  coiadtutioo 
hibitory  of  its  being  made  otherwise, — in  short,  that  the  writing  J^^  directoty 
was  merely  probationis  causa^  and  that  tf  this  formality  and  pre- 
caution were  neglected,  the  parties  must  abide  by  the  conse- 
quences of  their  imprudence. 

These  arguments  are  all  sound  on  the  principles  of  common  Altention  in 
law,  but  it  must  be  remembered  that  this  was  a  new  contract,  at  ^«  policy  of  the 
least  one  which  may  be  said  to  have  been  "  remis  a  neuf."    It  *^°""  ^^' 
is  not  to  be  wondered  that  with  the  increased  disposition  to  use 
written  instruments,  which   obtained   gradually,  though  slowly, 
from  the  earliest  days  of  Rome,  when  no  writings  were  used  at 
all,  that  this  contract  was  required  to  be  reduced  to  writing,  and 
that  this  was   one  of  the  novel  introductions  of  Zeno,  before 
whose  time  it  is  probable  that  written  contracts  were  optional, 
and  that  this  option  gave  rise  to  some  of  the  difficulties  which  it 
was  the  object  of  this  constitution  to  remedy.     The  inference  to 
be  drawn  from  the  constitution  of  Justinian  is,  however,  as  little 
in  favor  of  written  leases  as  that  of  Zeno.    The  word  conscripta 
maybe  interpreted  to  mean  ^'  inserted,"  in  Justinian's  constitution ; 
and  nucepta^  **  introduced  into,"  in  that  of  Zeno.     Argument  for 
written  documents  is  then,  after  all,  to  be  derived   from  the 
known  iact  that  writing  was,  in  the  age  in  question,  required  and 
used  in  many  cases  where  it  had  previously  never  been  thought  of. 
Lastly,  as  it  is  especially  provided  that  the  ecclesiastical  em- 
phyteutic contracts^  must  be  reduced  to  writing,  we  may  infer 
by  this  analogy,  in  the  absence  of  especial  provision,  that  lay 
cmphyteuses  were  exposed  to  the  same  requirement ;  the  more 
so,  since  the  same  Emperor  was  the  author  of  supplementary 
laws  on  both. 

'  Hano,  resoL  lib.  3,  tr.  7,  pt  2,  p.  S  5  5 ;         *  C^  66,  i  $  Noy.  7,  x,  ad  fin. }  Not.  120. 
Thilaot,  L  c  •  Ad.  I.  3,  25,  §  3,  n.  8.       ♦  Nov.  120. 
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The  alienatioii 
of  the  emphy- 
teudc  right. 
Text  of  Jiu- 
tinian*t  consti- 
tution. 


§  I70I, 

The  third  constitution  of  Justinian  on  this  subject  refers  to 
the  alienation  of  improvements,  and  is  as  follows  I'—Cum^  dubita- 
batur^  utrum  emphyttuta  debeat^  cum  domini  voluntate  suas 
meliorathmSj  qua  Graca  vocabuh  ifivovi/jfiara  dtcuntur  alienare^ 
vil  jus  imphytiuticum  in  alium  transftm^  an  ejus  expectart  cm- 
sensum?  SancimuSy  si  quidem  emphyteuticum  instrumentum  super 
hoc  Uasu)  aliquas  pactiones  habeat^  eas  ebservari.  Sin  autem  rndk 
{modo  hujusmodi)  pactio  interposita  esty  vel  forte  instrumentum 
emphyteuseos  deperditum  est:  minime  licere  emphyteuta  sine  cen- 
sensu  domini  meliorationes  suas  aliis  vendere,  vel  jus  emphyteuticum 
transferrer  Sed  ne  hac  occasione  accepta^  domini  minime  cancedant 
emphyteutas  suos  acdpere  pretia  meiiorationumj  qua  invenerunty 
sed  eos  deludanty  et  ex  hoc  commodum  emphyteuta  depereat  .*  disponi- 
mus  attestationem  domino  transmittiy  et  pradicercy  quantum  pretium 
ab  alio  (revera)  accipi  potest.  Et  si  quidem  dominus  hoc  dare 
maluerity  et  tantam  prastare  quantitatemy  quantam  ipse  revera 
emphyteuta  ab  alio  recipere  potesty  ipsum  dominum  omnimodo  hac 
comparare.  Sin  autem  duorum  mensium  spatium  fuerit  emensum^ 
et  dominus  hoc  facere  noluerit :  licentia  emphyteuta  detuTy  ubi 
voluerity  et  sine  consensu  domini  meliorationes  suas  vendere;  his 
tamen  personis  qua  non  solent  in  emphyteuticis  contractibus  vetari 
ad  hujusmodi  venire  emptionem. 

Necessitatem  autem  haberi  dominosy  si  aliis  melioratio  secundsan 
prafatum  modum  vendita  sity  accipere  emphyteutam ;  vel  si  jus 
emphyteuticum  ad  personas  non  prohibitasy  sed  concessas  et  idoneas 
ad  sohendum  emphyteuticum  canonem  transponere  emphyteuta 
maluerit  non  contradiceroy  sed  novum  emphyteutam  in  possessionem 
susciperoy  non  per  conductorem  vel  per  procuratoremy  sed  ipsos 
dominor  per  sOy  vel  per  literas  suaSy  vel  {si  hoc  non  potuertnt  vel 
noluerint)  per  depositionem  in  hie  quidem  civitate  apud  virum 
clarissimsm  magistrum  censuumy  vel  prasentibus  tabulariis  per 
attestationemy  in  provinciis  autem  per  prasides  vel  defensores  cele- 
brandamm 

Et  ne  avaritia  tenti  domini  magnam  molem  pecuniarum  propter 
hoc  efflagitent  {quod  usque  ad  prasens  tempus  prastari  cognovimus) 
non  amplius  eis  liceat  pro  subscriptione  (sua)  vel  depositioney  nisi 
quinquagesimam  partem  pretii  vel  astimationis  hciy  qui  ad  aliam 
personam  transfertury  accitere. 

Sin  autem  novum  emphyteutam  vel  emptorem  meliorationes  sus- 
cipere  minime  dominus  maluerity  et  attestatione  factOy  intra  duos 
menses  hoc  facere  supersederJt ;  licere  emphyteuta  etiam  non  coH" 
sentientibus  dominis  ad  alios  suum  juSy  vel  emponemata  transferre. 
Sin  autem  aliter  fuerit  versatusy  quam  nostra  constitutio  disposuity 
jure  emphyteutico  cadat* 


*  C.  4,  66,  3,  de  jure  emphyteudco. 
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• 

Justinian,  there   is  no  doubt,  aimed   by  this  constitution   at  juatinian'i 
iinali^,  and  probably  thought,  as  more  modem  statesmen  have  |"f ^^  '^'^^^' 
done,  that  be  had  accomplished  that  object ;  how  hr  he  was  suo-      ^' 
cessful  the  volumes  written  by  commentators  demonstrate*     The 
provisions  of  the  constitution  are  analyzed  in  Le  Halleur's  work^ 
by  a  triple  division  :-^ 

1.  Gellis  qui  rigUnt  minutieusiment  Us  fomus  que  doit  suivre  Triple  division 
fempbythte^  qui  viut  opirer  valabUmint  la  transmissiott  de  son  ?^^*I?^,*^^' 
dmty  p9ur  la  totaltte  ou  pour  parUe.  ' 

2.  CeUii  qui  itablisstntj  au  profit,  du  propriitain  un  droit, 
iemUabli  a  ces  droits  do  retratt  si  usitis  dans  notre  ancienne 
jurisprudence  fiodaU  et  contumiere. 

3.  Cellos  qtsi  aceordent  au  proprietaire  le  droit  de  pereevoir,  d 
chaqui  alienation  une  somsno  igale  au  cinquantihrie  du  prixy  ou  de 
Pistimation  de  la  chose. 

These  remarks  apply  solely  to  the  last  of  the  three  constita- 
tions  of  which  the  title  de  jure  emphyteutieo  is  made  up.* 

This  division  of  the  subject  being  the  most  lucid,  will  be 
fallowed  in  commenting  on  this  constitution* 

§  1702. 

The  alienation  of  the  whole  or  any  part  of  an  emphyteutic  Formaiitiei 
estate  is  regulated  by  the  following  formalities.    The  emphyteuta  neceanryior  the 
has  first  to  annoimce  to  the  lord  qf  whom  he  holds,  his  intention  ^^em  °b  teJ?* 
to  alienate,  and  then  the  price  he  demands  for  such  alienation*  tkanum/  "" 
The  proprietor  has  thence  two  months  in  which  to  g^ve  bis  per- 
mission; but  if  he  let  this  time  pass,  the  emphyteuta  can  procede 
without  fiuther  notice  to  his  lord. 

This  is  perfectly  dear  so  far,  but  just  here  the  questions 
begin,  the  first  of  which  is  whether  the  provision  apply  exclu* 
sively  to  sales  for  consideration,  or  generally  to  all  alienations  and 
transfers  of  the  emphyteutic  right  whatever,  by  gift  or  otherwise. 

Miihlenbruch'  thinks  the  lord's  consent  necessary  in  all  cases  Opintoii  of 
on  account  of  his  right  of  pre-emption,  consequently  that  the  Mohienbnic&y 
period  of  two  months  applies  in  all  cases. 

Doneau^  and  Thibaut^  are  of  opinion  that  the  consent  is  Doneauand 
necessary  at  the  time    of  the  transfer,   bijt  not  the    tempus  Tlui»ttt. 
deliberandi  of  two  months* 

To  decide  between  such  authorities  would   look   like  pire-  The  lord  iuM 
sumption,— ^nevertheless,  the  view  of  Mixhienbruch  appears  the  i^aii 


preferable ;  had  the  word  been  et  instead  of  vel  in  atium  transferre,  Sme  S  ^e 
the  latter  commentators  would  have  clearly  bad  a  good  ground  inquiry, 
for  their  opinion.       The  first  emphyteuta   remains   personally 
responsible  for  the  payment  of  the  canon,  &c.,  except  there  be 
a  novation ;  the  lord  has,  therefore,  a  right  to  a  sufficient  time 

'  S  >XTU.  art.  a,  p.  X17.  *  Comm.  Jar.  Civ.  9,  14,  16. 

*  C.  4, 66.  •  Syit  dca  Paad.  Recht.  \  77S. 

'  Pud.  %  S99,  o.  6. 
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to  examine  whether  the  new  tenent  be  eligible  according  to  law, 
and  solvent  as  regards  himself :  this  is  supported  by  the  expres- 
sion, personas  non  prohibitas  sid  concessas  et  idomas  ad  soherulum 
emphyteuticum  canonem^  .  .  •  •  its  tamen  perstmis  qua  nm  s&Unt 
in  emphyteuticis  contractibus  vetari.  For  else  the  emphyteuts 
might  transfer  to  a.  person  incapacitated  from  taking,  or 
fraudulently  transfer  to  a  pauper,  which  might  not  be  apparent 
without  due  time  for  examination*  The  opinions  of  Thibaut  and 
Doneau  are  evidently  founded  on  the  expression,  meliorationes 
suas  '^  vending*  which  occurs  lower  down  in  the  text  \  but  the 
object  of  the  constitution  recited  in  the  beeinnbg,  suas  nulkra- 
tiones  •  .  .  ^^  alienarty*  which  word  is  sufficiently  hu-ge,  and  were 
it  not,  it  is  followed  by  the  expression,  vel  jus  en^hyteuticum  ^^  in 
alium  transferred*  which,  taken  in  connection  with  what  follows, 
is  equivalent  to  saying — ^^  alienate  his  improvements  or  emphy- 
teutic right  by  sale  or  otherwise/' 

The  admission*  cannot  be  made  by  an  agent  or  attorney,  but 
must  be  effected  by  the  lord  himself  or  by  his  deed  in  writbg,  or 
before  the  officer  of  the  census^  or  under  the  attestation  of 
notaries,'  and  in  the  provinces  by  the  presides  or  defensores> 

§  1703- 
Extortion  of  It  appears  that  lords  were  in  the  habit  of  taking  extortionate 

^'^f^^***     fines  for  the  transfer  of  the  emphyteutic  right,  as  is  now  done 
^e  on  friciui-    fo^  the  renewal  of  church  leases :  to  prevent  this  abuse,  Justinian 
don  at  a  fiftieth,  provides  that  the  lord  shall  not  be  entitled  to  more  than  a  fiftieth 
part  of  the  price  or  estimated  value  of  the  estate. 

In  event  of  the  lord  refusing,  the  tenent  may  then  transfer  his 
improved  lease  without  the  consent  of  the  lord  after  the  expira- 
tion of  two  months.     Any  contravention  of  the  provisions  of  the 
constitution  involved  the  loss  of  the  emph}rteutic  right. 
Calculated  on         This  constitution  has  been  also  the  subject  of  much  discus- 
^luToTthc^      sion,  but  it  is  sufficiently  manifest  from  the  expression,  quinquagest- 
hjgbeit  price       ^^^  partem  pretii  vel  aestimationis  loci  ;  and  if  this  were  not  so^ 
obtainable.         it  is  dear  that  the  tenent  could  defraud  the  lord  by  bargaining 
for  a  fictitious  price,  to  detect  which  to  be  so  would  often  be 
impossible ;  the  lord,  therefore,  has  the  option  of  causing  a  valua- 
tion to  be  had,  which  would  be  inevitably  necessary  in  cases  of 
cift  or  other  transfers  avowedly  not  for  valuable  consideration, 
^n  the  other  hand,  to  estop  the  lord  from  exorbitant  demands, 
and  from  depriving  the  tenent  of  the   fruit  of  his  capital  and 
industry,  the  empnyeuta  is  empowered    to  submit  the  greatest 


s; 


'  It  it enon^oos to loppoee that thu applies  domainty  C.  ti,  58^  3^  Up  6 ;  C»  xx»  6i»7f 

to  giving  Mcnrity  for  the  due  payment  of  C.  Th.  9»  58>  1. 

the  canon,  acceding  to  Vuy,  op.  laud.         '  Adimsiions  to  copyholds  in  England  ak 

p.  179,  not.  385,  Westphal.  Abhandl.  iiber  made  by  the  steward  of  the  manor,  «nd 

Verkaufy  and  Glick,  Pand.    Such  security  entered  on  the  court  roll  of  the  manoTi  rid. 

only  appliei  to  imperial  and  eccleitattical  Scriven  Copyholds. 

»  §  106,  h.  op.  *  ^  86.  b.  op. 
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price  he  can  obtain  from  another  tenent  for  his  improvements  to 
the  lord   properly   attested,  attestationem    domini    transmitti    it 
pradicfre  quantum  pretium  ab  alio  (nvera)  accipi  potest.     The 
lord,  then,  has   the  option  of  becoming  himself  the  purchaser,  Right  of  pre- 
jits  protimiseosj  which  is  perfectly  consonant  with   that  leading  «n>pj»oii  by 
principle  of  the  Roman  law  which  favors  consolidation  of  in-     *  ,  n»»«w- 
terest ;  should  he,  however,  decline  to  become  the  purchaser  within 
two  months,  the  emphyteuta  is  free  to  transfer  his  interest  to  any 
non-prohibited  person. 

§  1704. 

All  the  formalities  required  by  law  having  been  complied  with,  Thejuaquin- 
the  lord  can  elect  to  take  advantage  of  his  right  of  pre-emption  at  ^^i**J**  ^^ 
the  highest  estimated  value,  or  to  levy  upon  the  alienating  emphy-  q,  lauaemium. 
teuta  a  sum  not  exceding  the  fiftieth  of  such  value,^  termed  a 
laudemium*     This  per-centage  is  due  upon  the  intire  price,  the 
purchaser  of  the  emphyteusis  is  therefore   obliged  to  pay  the 
alienator,  the  v — -^y  or  the  value  less  a  fiftieth,  which  goes  to  the 
lord,  beuig  deductible  not  over  and  above  the  price  paid  to  the 
allenatii^  emphyteuta. 

All  abenations  are  subject  to  this  tax,  except  when  the  emphy-  Alienations  sub- 
tcusis  descended  to  heirs,  because  the  original  grant  is  to  tne  i*^*  ^^  ***'"  ^"*- 
emphyteuta  and  his  heirs,  who  are  expressly  exempted  from  the 
burthen  of  paying  the  fiftieth,  by  the  Institutes,  which  provide,  that 
so  long  as  the  canon  be  paid,  the  property  cannot  be  taken  away, 
— Nequ€  ipsi  conductori  nequi  baredi  ejusy  cuivi  conductor  haresve 
ejusy  pradium  vendiderit  aut  donaverit^  aut  dotis  nomine  dederit 
aliove,  quocunque  modo  alienaverit. 

This  is  based  upon  the  fiction  of  the  continuity  in  the  civil 
person,  bitns  fungitur  vice  defuncti^  not  admitting  the  substitution 
of  one  person  for  the  other. 

Transmission  by  legacy,  on  the  other  hand,  is  assimilated  to  Legacy  aaiimi- 
oiinatio  inter  vivos  by  gift  or  otherwise,  consequentlv  the  legatee  ^^j^^**"*^ 
is  liable  to  the  payment  of  the  fiftieth,  being  a  new  aebtor  substi-  and  involved  the 
tuted  for  the  original  obligee.  fine. 

The  soludon  of  these  questions  is  therefore  clear  enough,  but  Alienation  to  an 
the  ialbcy  is  more  deceptive,  if  we  suppose  the  case  of  an  alienation  hcirprcsumptiw 

J     ,    '  ,  *^  1  .     1    -  .•  •.  i_  involve!  the 

made  by  an  emphyteuta  to  his  heir-presumptive  ;  it  may  be  con-  g„^ 
tended  that  the  fifbeth  cannot  in  such  case  be  levied,  because  it  is 
a  mere  discounting  of  a^future  right.  The  fallacy  of  this  position, 
however,  is  readdy  made  apparertt.  It  is  by  no  means  certain 
that  the  heir-presumptive  will  ultimately  be  the  actual  heir,  or  that 
he  will  not  alienate  further  before  he  becomes  so,  and  has  therefore 
realized  his  hereditaiy  right ;  in  effect,  therefore,  he  is  a  stranger  in 
the  transaction.  oome  suppose  that  the  heir-presumptive  is 
required  to  pay  the  fiftieth  on  admission  by  the  lord,  and  that  he 
can  require  its  restoration  whenever  he  do  actually  succede,  or  that 

'  TfcilMut,  Syit.  d.  Pand.  R.  §  778.         '  *  I-  3>  »5»  §  3- 
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he  may  be  leqiiired  to  pav  it  if  he  A  not  acttiaUy  succede.  If  this 
were  so,  to  avoid  a  panulox,  the  principle  must  be  carried  fiiidser, 
and  an  emphyteuta  who  had  the  fiftieth  originally,  as  not  then  being 
heir-presumptive,  be  allowed  to  recover  his  fiftieth  should  be  become 
so  subsequently.  In  these  cases,  the  probabilities  and  possibilities  of 
that  which,  unider  such  circumstances,  the  alienee  may  or  may  not 
hereafter  become,  cannot  be  entertained — the  present  &ct  must  be 
looked  to;  nor  can  any  distinction  be  made  in  the  person  or 
quality  of  the  alienee,  otherwise  than  by  succession— he  must  be 
looked  upon  as  a  stranger ;  and  it  suffices  that  there  be  9h  aliena- 
tion, and  that  upon  such  aUenation,  the  fiftieth  is  due  to  the  lord  as 
a  fine  for  admission,  or  as  an  indemnity  for  foregoing  his  right  of 
pre-emption :  moreover  it  would  be  manifestly  unjust  to  subject 
the  lord,  without  the  usual  indeouiity,  to  this  novatioo,  diffieriiig 
in  no  I^al  respect  from  any  other. 

5  1705- 

Alienator  lUiUe  Another  important  controversy  is  that  of  to  whom  the  lord 
^  payment  of  must  appply  for  his  fiftieth  ?  The  alienating  emphyteuta  is 
manifestly  liable  for  this  payment,  although  it  is  not  improbable 
that  in  practice  the  purchaser  of  the  improvements  paid  the 
vendor  short  ^j,  whidjfi  he  handed  over  to  the  lord ;  it  is,  how- 
ever, objected  that  in  case  of  gift  there  is  no  actual  price,  one- 
fiftieth  of  which  he  can  hand  over  to  the  lord,  but  this  argu- 
ment falls  to  the  ground  on  reference  to  the  terms  of  the  con- 
stitution, which  provides  for  this  case  by  the  words  vel  astlma- 
tionis  loci;  if  the  emphyteuta  choose  to  transfer  his  improvements 
by  gift,  the  lord  may  still  exercise  his  right  of  pre-emption, — ^but 
it  he  does  not  do  so,  it  nothing  matters  to  him  by  what  form 
the  improvements  are  transferred,  and  the  alienadmg  emphyteuta 
must  pay  in  addition  to  his  gift  diis  fiftieth  which  is  due  to  the 
lord  ;  besides,  there  is  no  privity  between  the  purchaser  and  the 
lord,  but  between  the  vendor  and  the  lord,  with  whom  he  con- 
tracts for  leave  and  license  to  sell  to  a  third  party,  and  the  object 
of  the  constitution  is  to  regulate  the  respective  relations  between 
the  vendor  and  the  lord ;  the  fiftieth  is  the  fixed  per-centage  to 
the  lord  on  the  alienation  in  consideration  of  his  consent  to  a 
novation.  The  purchaser  has,  nevertheless,  a  great  interest  in 
seeing  that  the  vendor  performs  his  contract  with  the  lord,  because 
his  own  title  depends  on  it,  and  he  becomes  an  adverse  pos- 
sessor without  title,  and  may  be  ejected  if  the  vendor,  whose 
Purchater  prac-  obligation  is  personal,  do  not  fulfill  his  engagements  with  the  lonL 
ti«iiy  paid  the    Hence  the  probability  of  his  practically  paying  the   fiftiedi  or 

laudemium  over  to  the  lord. 
Parallel  of  the        Le  Halleur^  remarks,  that  had  the  transfer  of  the  emphyteusis 
feo<iai»ystcni.     been  as  common  under  the  low  Empire,  as  that  of  fcods  was  in 
the  Middle  Ages,  the  rule  of  rendering  the  purchaser  responsible 

*  L  c.  p.  147. 


JUS   IMPHYTtirriCUM— LAUDSMIUM.  59 

for  the  fifmth  as  the  feddsl  transferee  was  for  the  fifth^  would 
probahiy  have  been  uitroduced. 

§  1706. 

The  jus  empbytiuticum  can  be  constituted  by  testament,  for  by  The  emphjtco. 
these  means  the  dominium^  or  a  service  predial  or  personal,  can  be  ^  ^^  "J 
granted.    It  may,  however,  be  doubted  whetRer  this  mode  of  byJ^^Sient, 
constituting  a  service  was  much  used,  and  would  clearly  be  of  butlegttee 
none  effect  if  the  legatee  do  not  accept  the  obligation  of  paying  m««t«grtc  to 
the  canon,— -because  the  legacy  of  an  emphyteutic  right  must  be  ^    «  canon, 
conditional  upon  this  fact,  whereas  the  legacy  of  an  usufruct  may 
be  pure  and  unconditional. 

§  '707- 

The  hereditary   transmission    of  the   emphyteutic   right   is  The  hetedicny 
related  hj  the  common  law ;  thus,  if  an  emphyteuta  leave  many  ^nnMn<»o( 
heirs  the  right  accrues  to  them  all  indivisibly,  each  being  bound^to  when thSeili*' 
the  lord  for  the  payment  Of  the  canon  or  quit-rent  in  the  exact  moKtbanon* 
proportion  of  his  interest  in  the  inheritance.  ^^* 

Each  may  pay  fats  own  share  of  the  quit-rent,  but  the  default  of  Obilgationt  of 
one  of  many  hereditary  co-emphyteutse  is  an  entire  default  involr-  *"«n^  "» 

t    ^'^  •ii»  ^  1  iJL  •         common  t© 

ing  forietture  as  against  1^,  since  a  contrary  rule  would  be  equnra*  ^  the  canon, 
lent  to  an  actual  partition  of  the  estate,  to  which  the  lord  is  not 
obliged  to  submit. 

Thus,  when  co-heirs  procede  to  a  partition  of  the  inheritance,  Paitidonofthc 
thc;w  emphyteuticum  can  be  included  in  an  actio  familia  bircis^  A^^fi^* 
aauLty  so  long  as  the  subject  of  the  right  be  not  actually  parti-  haScund« 
tioned, — that  is,  on  the  condition  that  it  be  assigned  in  its  intirety 
to  one  alone  of  the  co-partitioners,  or  to  all  undividedly. 

Canmuni  tUvidundo  judicium  hcum  babet  et  in  vectigali  ^gro*  <t  commnni 
Bed  vtctigalis  ager  2X1  regionibus  dividi  possit?  videndum.     Magis  *^»<*»^*>- 
auteixL  debet  judex  abstinere  hujusmodi  divisione,  ahquin  prastatii 
vcctigaUs  cot^unditur.* 

There  can  be  no  hesitation  in  using  the  analogy  of  the  ager  vec^  AnaloQr  of  die 
tigaUs  in  these  cases,  although  at  the  period  at  which  these  dicta  "S^  tectigrik 
were  penned,  the  emphyteusis  was  unknown  perhaps  in  practice, 
but  certainly  under  that  denomination. 

§  1708. 
It  is  questioned  whether,  where  there  has  been  a  partition  Potion  among 
anioDg  the  he^  of  an  emp]iyteuta  in  consequence  of  a  suit,  the  ^i^^^^m 
result  of  which  has  been  that  the  emphyteusis  accrues  solely  to  fine, 
one  of  several  co-heirs,  the  lord  can  demand  from  such  emphy- 
teuta  die  fiftieth  on  the  portions  of  his  co-heirs  accruing  to  him 
bjr  reason  of  the  partition.    The  case  turns  upon  the  point  of 
whether  the  assessment  amounts  to  an  alienation  on  the  part  of 


.  comm.  4  33»  S^*  "•>  '^^  ^     "^^  edition  that  the  purchaMr,  was  reqion- 
fiitt  cdi6on  holds  that  the  vendor,  in  his     sible  to  the  lord. 

'  P.  10,  a»  IX }  P.  10,  3,  7. 
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the  co-heirs,  and  it  would  appear  from  the  Novella  that  this  is  not 
so.  ^ando  res  litigiosa  per  successimem  ad  haredes  perveninnt^ 
harum  rerum  inter  haredes  divisio  non  debet  pro  alienatione  baberi} 
Applying  the  common  law  of  this  constitution  respecting  aliena- 
tions in  default  of  special  provisions  to  this  particular  case^  some 
jurists^  maintain,  that  the  cumulative  heir  in  emphyteusis  owes 
nothing  to  the  lord.  « 

The  case  in  issue  will  be  as  follows  : — ^Three  co-heirs,  A.  B.  C, 
holding  an  inheritance  in  common,  a  part  of  which  consists  in  an 
emphyteutic  lease,  demand  a  division.  Now  it  is  clear  that  each 
of  the  three  has  an  equal  interest  to  the  amount  of  one-third  in  the 
emphyteusis,  and  such  being  the  case,  A,  to  whom  the  lease  is 
assigned  in  its  intirety,  owes  the  lord  nothing  for  the  third,  to 
which  amount  he  is  interested  ;  he  is,  however,  according  to 
some  authorities,  liable  upon  the  Interests  of  B  and  C  assign^  to 
him  by  the  court.  The  decisive  question  appears  to  be  whether 
co-heirs  be  jointly  interested  in  the  corpus  hareditatisy  or  have 
proportionate  interests  in  each  component  object  of  it.  If  the  first 
proposition  be  true,  the  heir  who  receives  an  emphyteutic  lease 
as  his  share,  or  part  of  his  share,  clearly  owes  the  K>rd  nothing, 
because  there  are  no  accruing  shares ;  ^ut  if  the  second  pro- 
position be  true,  it  may  be  asserted^  if  the  above  constitution  does 
not  apply,  that  he  owes  the  lord  two-thirds  for  the  respectire 
interests  of  his  co-heirs,  which  have  accrued  to  him  by  the  assign- 
ment J  but  this  will  be  seen  to  lead  to  a  paradox. 

Let  the  inheritance  be  supposed  to  contain  three  emphyteuses, 


catesofpardtion  jjj  jj^ld  of  the  Same  lord,  and  all  of  equal  value,  and  that  a  judicial 

between  CO-         j«   •  •  •  •    ^       •     ^  l  u   •      .  xr         l  -  -.k 


bdn. 


division  assigns  one  emphyteusis  to  each  heir.  '  If  each  'owe  the 
lord  for  the  interest  accruing  from  the  other  two  co-heirs,  upon 
the  ground  that  each  inherits  a  third  of  the  interest  in  each  emphy- 
teutic estate — 

Then  A  would  owe  Dominus  f  of  3>^ 
B      99       „        „        i^f-h 

Ergo<^  the  Dominus  would  )   «    r  1 
receive  in  all  ^  i^^tts 

Or  nearly  -^  of  say  25  aurei  on  the  three  emphyteuses  so  distributed. 

But  it  the  estate  contain  but  one  emphyteusis  only,  equal,  how- 
ever, in  value  to  the  other  three  together,  vi&.,  300  aurei,  then 
the  lord  would  get  only  •}•  of  -^^^^  ss  y^  of  300  aurei  &->  4  aurei 
instead  of  25  on  the  same  capital ;  and  it  can  surely  never  ha^e 
been  intended  to  rest  the  rights  of  the  lord  on  a  very  uncertain 
contingency,  instead  of  a  fixed  and  certain  rule  of  law.  Despite, 
therefore,  of  the  dicta  of  such  weighty  authorities  as  Thibaut 
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'  Not.  1 12,  I. 

'  Faber,  in  Cod.  4,  66,  def.  29,  55)  71 ; 
Voet.  ad  Pand.  si  ager  vect.  ^  35  j  Gl'ucky 
Com.  89  p*  491  >  Vuy,  op.  hud.  p.  194,  n. 
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Htid  Faber,>  we  must  necessarily  come  to  the  condusion,  that  a    * 
paititioD  does,  not  involve  an  alienation,  and  that  therefore  nothing 
ts  due  to  the  lord.  ' 

This  appears  clear  on  a  common  sense  view  of  the  question ; 
for  if  three  hears  inherit  in  common,  and  desire  to  have  their 
shares  judicially  apportioned,  the  judgment  of  the  court  roust  be 
taken  to  be  simply  declaratory  of  the  property,  and  its  ofice  to  be 
administrative  only.* 

^a  pater  infer  fiU^t  non  dwisit^  post  datas  actiomt  via  Mvi^ 
stmts  ad  singubs  pro  haereditaria  portione  pertinent.^ 

S  1709- 

The  three  constitutions  in  the  Codex  may  be  said  to  form  the  Excepdom  hm 
comnion  law  of  the  emphyteusis.    The  imperial  domains  were,  ^c  common 
however,  as  has  been  seen,  exposed  to  certain  exceptional  rules }  ^^^^^* 
those,  however,  which  relate  to  ecclesiastical  estates^^  are  more 
numerous  and  more  important. 

The  7th  Novella  had  for  its  object  the  prevention  of  abuses  in  Prahibitioiit  of 
the  alienation  of  the  estates  of  churches  and  other  pious  and  the  Noveiia. 
charitable  foundations..     The  prohibition  extends   to  perpetual 
empbyteuses,  thus  rendering  temporary  emphjrteuses  alone  appli- 
cable to  such  estates,  and  then  only  under  the  condition  of  per? 
forming  certain  solemn  formalities  tor  administrative  purposes.^ 

The  usual  conditions  of  these  empbyteuses   are    for   three  EmphTtniasoii 
lives, — that  of  the  original  emphyteuta,  and  .of  two  others  of  his  three  iivcs. 
descendents  in  succession  3   thus  the  duration  of  the  lease  is 
indeterminate  and  cootineent. 

A  spitial  clause  can  however  be  introduced,  allowing  a  con-  ConjcHntsar- 
joint^  survivor  of  the  origjlnal  emphyteuta  to  enjoy  die  benefit  ^^^onbip. 
of  the  contract  for  the  term  of  his  life. 

The  xaoth  Novella  was  promulgated  by  Justinian  in  order  to  The  excepdooai 
modify  the  rigour  of  the  prohibition  against  constituting  perpetual  <=^  of  church 
emphyteuses  on  ecclesiastical  property,  by  restricting  it  to  the  S^!^.^^' 
estates  of  the  Church  of  Constantinople,  leaving  the  property  of 
other  churches  to  be  regulated  by  the  common  law. 

It  is,  however,   very  doubful  whether  the  emphyteusis  on  other  chireh   . 
church  property  can  be  perpetual  without  the  express  stipulation  property  hu 
for  a  term.?;   ^  ...  .  "^t^^. 

Et  hoc  quidem  super  iisj  qua  majoris  ecclesia  sunt  et  pradictarum 

vaurabilium  donwrum^  quae  sunt  in  hac  regia  civitate  vel  ejus 

circuitu  adhaerentium,  disposuimus.      In  aliis   vero   sanctissimus 

ecdesiis  .  •  •  .  consequenter  definire  praevidimus. 

Ltcentiam  igit^r  damus  pradictis    venerabiliktts  domibus  non 

*  Vide  et  H.  Brokei,  de  herede  fund.  '  P.  lo,  3^  7.  The  veetlgaRf  agtrtSw^ 

^ttdoB.  b  diTW.  hered.  a  hudemio   non  a  fair  analogy  to  the  emphyteusis. 

nnpQdter  immuniy   Jen.    175*  j   contra,  ♦  Nov.  7  &  110.               •  Not.  7,  3. 

Ayrer,  de  diveiiit.  juris  emphyt.  et  villar.  *  This  Novella  which  completed  the  7th 

^  10,  Goett.  1767.  Nov.  makes  no  mention  o(  the  conjoint 

'  P.  10, 1, 32.  survivonhip.                     '  Not.  iiOy  6. 
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fol«»  ad  iltilipiis  mpbwtiiuim  factM  immAiSum  nnun^  itU  cBnh 
fiUHtium  ^sed  tt  perpetne  haec  ets  ei^fytiitiic9  jurt  Tofentibiis  Ani, 

Nor  does  the  prohibition  appear  to  be  absolute  «Tea  as  regards 
the  -Church  of  Coiifttamiiiople»  •which  bad  .pennitfiGii  to  grant 
pcvt^etual  emphyteuses  b  caaee  <where  it  owned  niiiMd  eduioes 
wttk>ut  the  means  of  nttoriitg  thefti. 

The  Novella  £xes*the  amount  at  a  third  of  the  revenue  which 
such  edifices  produced  before  their  then  ruinous  stafie,  payable 
flroai  the  dale  of  the  emphyteatical  title ;  or  at  a  half  of  the  rere- 
nue  tFhich  the  buildings  actually  produce  after  their  restoiatioa.* 

What  is  doubtful  with  respect  to  the  general,  is  clear  with 
rejrard  to  ecclesiastical  emphyteuses,  viz.,  that  they  must  be 
reduced  to  writing.* 

The  contract  was  invalidated  by  default  to  pay  the  quit-rent 
for'  two,  instead  of  far  three  years/  as  was  the  case  with  lay 
emphyteuses. 

The  point  open  to  discussion  in  respect  to  lay  emphyteuses, 
of  Whether  the  rent  in  arrere  may  be  rccovcrfed,  and  the  expulsion  of 
the  tenent  also  insisted  on,  is  clear  in  die  case  of  ecclesiastical 
lethphyteustss  in  the  affirmative.* 

Damns  Ucenfitim  venerahili  dtmut^  ix  qua  emphyteusis  facta  esty 

et  quie  debentur  ilK  pro  precedente  tempore exigerc  et 

ejicere  de  emphyteusei. 

Lasdy,  the  cnurches  enjoyed  a  right  cf  resumption  intircljr 
estceptional  to  the  common  law,  when  the  estate  accrued,  aut  in 
imperialem  domum^  aut  in  sacrum  nostrum  artfrium^  aut  in  ctvi- 
tatem  aliquam^  aut  in  curiam^  aut  in '  aliquam  venerabilem  aliam 
domum.^  * 

This  right  of  resumption  applied  equally  in  the  case  of  all 
transmissions  of  the  right,  whether  inter  vivos  or  mortis  causiy 
without  reference  to  the  title  of  acquisition  y  and  the  term  for  its 
exercise  was  two  years  instead  of  two  months,  as  in  lay  cases. 

From  the  above  we  see  whence  the  practice  of  the  English 
Church  granting  leases  on  three  lives,  or  for  21  years,  is  derived. 

§  1710. 

One  of  the  principal  obligations  of  the  emphyteuta  being  to 
pay  his  canon,  and  all  public  burdens  whatever  attaching  on  the 
property,  the  consequences  of  his  de&ult  appear  from  the  terms 
of  the  constitution. 

In  emphyteuticariis  contractibus^  sancimuSy  si  quidem  aliqua 
pactiones  in  emphyteuticis  instrumentis  fuerint  coHscripta^  easdem 
et  in  omnibus  aliis  capitulis  observari^  et  de  rejectione  ejuSj  qui 
empbyteusin  suscepit^  si  solitam  pensionem  vel  publicarum  func- 
tionum   apochas  non   praestiterit.        Sin  autem   nihil  super  hoc 


*  Not.  110, 1,  %  a. 

'  Not.  »o»  5,  pr.  &  6|  §  ». 

•  Not.  7,  3,  \  a. 


<  Not.  12O9  8. 

*  Not.  laoy  I,  ^  I. 

*  C.  4^  66.  a. 
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(ofltukfimit  pactum^  sed  per  totun  triennium  ne^ue  pecuniat 
solyeik  nqque  apocto  domino  tributomm  reddideret,  voleati  ci. 
licere  eum  a  praediis  empbyUuticariis  repeUeriy  nulla  it  in  posUrum 
aUtgatimu  mpum  nulioratUnisj  vdiorum  qua  impommaia  dicun* 
tuTy  vd  pcnut  9pp9ninda ;  std  omnimodQ  io^  si  dimunus  volumrity 
repiiUmbj  nefm  prattndinUy  quod  non  est  luper  hac  causa  in^ 
ipditatstt^  quum  nimssum  jfpp^rUat  convoUtQUim^vil  admanitioHim 
ixpettari^  sid  ultro  sisi  Qffkrtiy  it  dthitum  spontama  voluniaU 
parjiknrtj  secundum  quod  it  antoriore  lege  nestri  numinis  generally 
ter  cautum  est. 

Ne  antem  ex  bac  causa  dominis  facuhas  oriatur  emphyteutas 
SM9S  repeUeroj  ft  reditum  minime  veUe  recipere^  ut  ex  bujutmodi 
nuuhinatione^  triennio  elapso,  suo  jure  is,  qui  emphyteusia 
suscepit,  cadat)  Hcentiam  ei  concedimusy  attestatione  pranussay. 
ftcunias  offierrcy  bisque  obsignatis  et  secundum  legem  depositis  minime- 
dejectienis  timere  periculum. 

De&ulty  therefore,  in  the  due  payment  of  the  accustomed  quit-  Ejectment  for 
rent  or  public  taxes,  gives  the  right  of  ejectment,  or tTili!"  "'**^" 

It  is  argued  by  Vmnius,^  that  et  poena  et  res  cannot  be  both  yimUu*! 
demanded}  but  this  argument  is  founded  on  a  fallacy:   by  res  opinion  that 
is  meant  the  rent  in  arrere,  and  by  poena  the  ejectment  with  ^^  ^?" 

,.  ,,  ,  .,'  .''    *^«r-      •  •'     .  I  cannot  be  re- 

which  the  emphyteuta  is  threatened.      Vuinius  Considers  res  to  covered  and  tlie 
mean  the  estate,  and  poena  a  penal  sum  stipulated  to  be  paid  in  ^enent  ejected, 
default:    this  latter  interpretation  is  evidently  erroneous,  since,  ^"^«"»^ 
first,  it  is  presumed  that  diere  exists  no  special  contract,  sin  autem 
nihil  super  hoc  capitulo  fuerit  pactum ;   secondly,  the  preceding 
provided  to  be  taken  at  the  latter  end  of  the  constitution  cannot 
be  constriied  into  a  popna. 

Even  according  to  Vinnius,  the  lord  can  first  eject  the 
emphyteuta,  and  then  bring  his  action  of  debt  for  the  quit-rent  in 
anere,  but  be  can  not  do  the  reverse  in  order,  by  first  suing  him 
for  the  quit-rent  and  then  ejecting  him,  notwithstanding  that  he  paid . 
In  effect,  the  very  fact  of  the  emphyteuta  being  three  years 
in  arrere  by  his  own  default  has  operated  the  avoidance  of  his 
lease  after  the  manner  of  a  resolutive  condition }  the  lord  has  then 
only  to  make  this  legally  operative,  for  which  purpose  he  must 
prove  the  Cenent's  default  i  by  recovering  the  quit-rent  in  arrere, 
he  may  then,  if  he  pray  it,  obtain  also  the  judgment  in  ejectment. 

Of  course  ejection  for  non-payment  of  public  taxes  can  only   Ejection  for  de- 
appljr  to  cases  where  the  emphyteusis  is  held  of  the  State,  and   ^^^^  *»  •«"• 
Qot  of  an  individual.     Lastly,  the  passage   in   the   Novella^  is 
opposed  to  his  view.       Si  quis  ....  emphyteuta  .  *  ,  .  per 

himntum  non  intulerit  .....  emphyteuticum canonem- 

damus  Hcentiam  veneraUbi  domui  et  quae  debentur  ....  exigere 

'  QpasL  aekct.  i,  3  $  contza^  Doneao,  Jiousca,  a  sufficiont  extra  privilege  being 

cdm.jar.civ.  9,  25,  N®*  13.  given  in  the  fubsdtntion  of  hiennium  for 

*  110, 8.    It  is  not  likelj  that  this  was  triamlim% 
a  ipecial  privilege  granted  to  ecclesiastical 
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ft 

ec  ejicere  de  emphyteusei.  Exigen  here  clearly  means  to  demand 
and  hare,  and  there  can  be  little  doubt  but  that  the  lord  wouM  be 
held  to  make  the  demand  before  proceding  to  ejectmenc^^m 
fact,  he  would  have  to  allege,  that  although  he  had  demanded  the 
canon,  yet  it  had  not  been  paid,  and  that  thitifwe  he  demanded 
the  ejectment  and  payment* 

By  the  law  of  England  an  action  will  lie  for  quit-rents,  but  not 
an  qectment,  the  action  being  purely  personal. 

We  now  come  to  the  penal  clause,  which  is  avowedly  intro- 
duced for  the  protection  of  the  emphyteuta  in  cases  where  the 
lord,  to  recover  possession  of  an  improved  estate,  uses  the  dis- 
honest chicanery  of  evading  the  receipt  of  the  canon.  To  provide 
against  this  evil,  the  emphyteuta  is  enabled  to  make  a  tender  of 
the  sum  due,  and  in  case  the  lord  should  evade  the  receipt  <A  it, 
enter  a  protest,  and  deposit  the  sum  due  on  account  of  the  pro- 
prietor according  to  the  legal  form  (pay  it  into  court). 

§  1711. 

The  other  causes  by  which  an  emphyteuta's  right  is  extin- 
tinguished,  are  :— 

The  interitus  reij  or  destruction  of  the  object  of  his  lease,  the 
emphyteutic  &rm.^ 

The  termination  of  the  dominion  of  the  grantor  from  its 
revocable  or  temporary  nature.* 

Confusion,  or  the  reunion  of  lord  and  tenent  in  one  and  the 
same  individual  by  succession  or  contract,  .as  where  the  emphy- 
teuta succedes  to  the  estate,  or  acquires  it  from  the  lord,  or  the 
lord  buys  his  improvements.' 

The  death  of  the  emphyteuta  without  heirs,  • 

Surrender  to  the  lord. 

The  prescription  of  thirty  years,^  or  usucapie  lihertatisj  to  the 
profit  of  the  lord. 

The  preKnption  of  the  dominium^  to  the  profit  of  a  third 
party." 

But  there  can  be  no  question  of  the  prescription  in  fiivor  of 
the  emphyteuta,  because  he  is  in  the  position  of  a  &rmer  or  usu- 
fructuaiy  exercising  no  nal  right,  consequently  the  lord  cannot 
lose  by  the  prescription  of  thirty  or  forty  years  more  than  the 
right  to  demand,  and  have  the  canon  which  has  accrued  during 
that  time.  For  when  the  title  of  the  lord  against  whom  the  pre- 
scription is  to  be  made  operative  attributes  to  him  a  simple  right, 
the  prescription  will  date  from  each  successive  period  at  which 
the  payment  is  due,  and  cannot  be  made  operative  against  him 
except  on  the  ground,  that  he  was  in  a  position  to  claim  it  at  each 
period  at  which  it  fell  due. 

Ih  his  etiam  promissionihusj  Vil  Ugatis^  vil  aliis  obligationibusy 


»P.  8,6,  ii,§i}  P.  35,  »>  105* 
'i'3»»5>§3>  C.  4,66,1. 
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qua  Jatwmem  per  singulos  annos^  vel  ffunsrsj  aut  aliqudd  singnlare  . 
tempus  cantimattj  tiwfvra  numoratarum  frascriptionum  non  ah 
exordio  talis  Migatiomis^  sed  ah  initio  xujusque^  annij  vel  mensi$j 
vd  alterius  singularis  tempiris  computari  manifatum  est;  Nulla 
iaUcet  danda  Hcentia  vil  //,  qui  jure  emphyteuttce  rem  aliquant  per 
quadraginta  vel  quescumque  alios  annos  detinuerit^  dicendi  ex 
transade  tempore  dominium  sibi  in  iisdem  rebus  quasitum  esse; 
quum  in  eodem  statu  semper  manere  datas\  jure  empbyteutico  rts 
opsrteat;  vel  conductorij  seu  procurator i  rerum  aHenarum  dicendiy 
ex  quocumqme  tempontm  curriculo  nan  debere  se  domino  volenti  post 
ccnaleta  eonductionis  tempera  possessionem  recipere^  eamdem  reddire.^ 

Lasdjy  when  the  emphjrteuta  forfeits  his  lease  as  a  punishment^  Forfeiture  n6« 
which  occurs  : — If  he  waste  the  estate  ;•  If  he  neglect  to  pay  the  "*°*  P*°** 
canon  for  two  years  in  the  case  of  an  ecclesiastical,  or  for  three  in 
that  of  a  secular  emphyteusis ;  or  if  in  either  case  he  omit  to  pay 
the  public  taxes  for  tnree  years,  for  non-payment  does  not  give 
him  the  dominium  by  prescription,  except  the  lessee  expressly 
refuse  to  pay  the  canon,  and  die  lessor  does  not  inforce  his  right 
for  thirty  years,  or  fail  to  deliver  to  the  dominus  the  receipts  for 
the  payment  of  the  same;'  If  he  sell  his  emphyteutic  right  to 
a  third  part^,  without  having  given  previous  notice  thereof  to 
the  superior  landlord.^  In  all  the  above  cases,  however,  the 
dominus  cannot  expell  the  emphyteuta  of  his  own  authority,  but 
must  bring  his  acdon  for  that  purpose.^ 

§  1712. 

To  ascertain  the  actions  arising  out  of  an  Emphyteutic  con-  Aedoin  bf 
tract,  the  right  must  be  distinguished  from  the  contract.     The  ^^jf^  f^P^y- 
npt  IS  a  dominium  utile  and  a  jus  realty  givmg  consequently  a  ret  inforecd* 
v'tndicattonem  utilem^  or  an  actionem  si  agor  vectigalisj  for  the  em^ 
fbjteuta  can  inforce  this  action  against  even  the  dominus  himself 
if  he  take  possession  of  the  estate  and  keep  out  the  emphyteuta. 
As  regards  the  contract^  the  two  personal  actions  called  actiones 
tmfhjteuticaria  lie.     They  are  both  actiones  directa^  as  arising  out 
of  the  contract.* 

The  contractus  super/iciarius^  which  confers  the  jus  superfi"  ContnctMfii- 
darium^  is  in  its  origin  as  old  as  the  law  of  the  ager  vectigalisy  P«*c"** 
which*  was  the  original  foundation  of  the  emphyteusis^  aiid  might  be 
properly  classed  among  servitudes,^  inasmuch  as  from  it  results  t 

'  ^  7*  39t  7i  ^  6.  T.  18  $  JLeyser,  spec.  509  $  Ban  Lehnrecht^ 

'  Nof.  110,  S }  P.  7,  I,  j%,  ^  5,  Ed.  Runde,  a  Ablh.  p.  570-595. 

'  C  4,  66, 1  •  Nov.  7,  ly\z.  '  TJbibaoe  has  so  cbssed  it,  Syit.  Pand. 

*  C.  4,  66,  3 ;  Cap.  4>  >•  3«  §  18.  Rechti.  ^  77a  ;  but  this  obrious  improire- 
'  DoneU,  com.  j.  c.  9,  15.  jneikt  is  not  followed,  on  account  of  the 

*  Hopfiier,  ^  740.  order  of  the  Institutes  being  adopted  :  its 
I.  N.  Hcrt  de  sspedicie  gnsss.  i68a      being  an  easement  docs  not,  however,  make 

(op'  V.  I.  T.  3) ;  Latttcrbach,  coll.  L.  43,     it  lea  a  coniCnct,  as  which  it  finds  properly 

a  place  here. 
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jus  in  alieno  solo  without  any  alienation  of  the  dominium  of  the  land 
itself.  A  qualified  dominiumy  however,  results  to  the  superficiary 
by  the  same  grant  as  is  known  to  the  English  law  in  the  case  of 
building  leases.  It  has  nothing  in  common  with  the  emphyteusis 
so  far  as  its  principles  are  concerned,  though  its  object  be  the 
same — ^namely,  the  improvement  of  barren  land. 
Superfices  ap-  The  superficiis  was  more  commonly  used  in  towns  than  in  the 
plies  to  surface,   country,  on  account  of  the  peculiar  convenience  of  this  contract  for 

building  purposes. 
Superfidum  The  term  supirficium  is  applicable   by  the    Roman    law  to 

applicable  to  all  every  immoveable  thing  on  the  surface  of  a  piece  of  ground,  or  of 
immoveable  ^  building,  and  to  whatever  is  so  closely  connected  therewith  as  to 
^^*  form  part  and  parcel  of  the  same,  as  houses,  trees,  or  vines  ;^  hence 

the  dominusy  by  the  right  of  accession,  having  the  ownership  of  every- 

jus  tuperfici-     thing  belonging  to  the  superficiis^  may  grant  hisyicj  superficiarium 

anum  to  the      ^^  another,  whereby,  however,  he  transfei^  almost  all  his  propric- 

"^  '  tary  rights.^    It  commonly  occurs  with  respect  to  buildings  in 

alimo  soloy  or  even  to  the  single  story  of  a  house.^ 

Considentioii  The  jus  superficiorium  may  be  granted  in  consideration  of  a 

for  jus  super-  ^jTound-rent,  termed  solarium  or  pension  this  is  not,  however,  so 
fictanum.  mdisputable  as  the  canon  in  an  emphyteusis. 

Acquiiabie  by  I^  '$  acquirable  :  By  agreeminty  the  owner  permitdng  another  to 
agreement,^      erect  a  building  on  his  land,  and  to  possess  it  jun  superficiarioj 

By  granting  a  superficies  already  existing,^  or  By  reservation  of  the 
right  of  superficies  on  the  sale  of  the  property,^  also  By  testament^ 
termed  superficies  legataJ  Thibaut  thinks^  that  a  superficies  can 
be  acquired  by  prescription  in  the  same  time  required  for  the 
i«""l5^  usucapion  of  servitudes,  to  which  it  may  be  assimilated,  as  being 

an  easement,^  which  derogates  from  the  full  enjoyment  of  the 
owner  without  infringing  his  ownership,  and  this  view  is  probably 
correct. 

•   §  1715- 

Right  of  the  The  rights  of  the  superficiary  resemble  those  of  the  emphy- 

sopeificiary:       teuta,  and  therefore  not  having  the  dominum  he  has  no  claim  on 

treasure  trove,^^  but  he  has  the  full  right  according  to  the  terms  oi 

his  grant,^^  and  this  right  descends,  if  he  die  intestate,  to  his  heirs. 

» P.  8,  3,  13,  pr. J  P.  13,  3,  32;  P.  31,         •  P, 44,  7,  44, ^  1. 

i>  39  J  P-  43»  18,  » J  p.  43,  17,3,  §  7-  '  P-  4i»  3»  a^. 

»  HerL  1.  c.  p.  1,  ^  8  {  Gaius,  a,  73-75  $  •  SysL  Pand.  R.  §  103a. 

Caius,  Inst.  episL  2,  1,  ^  4;  P.  43,  17,  3,  '  P.  30,  i,  S6,  ^  41  GroIUnan,  a. Lohr. 

§  7>  4  ^9-3 1 }  '•  ^9  I », P-  43f  iS>  a*  maps.  3  B.  4  Hft.  p.  488,  489 ;  for  com- 

'  Hopfner,  ^  292 ;  Thibaut,  Syst.  Pand.  paxison»  vide  Buchok,  jur.  Abh.  p.  305- 

R.  ^  626,  ^  629.  323. 

*  P.  43f  17.  3>  h  7-  "  Bun,  1.  c.  p.  572. 

»  P.  6,  1,  7.  3,  §  I  &  74 ;  P.  43,  18,  »  P.  43,  18,  I,  pr. 
I  §  X. 


grant,— reserra- 
tion— •cestament. 


usucapion. 


1 


QUASI    EMPHYTEUSIS — ^JUS   SUPERFICIARIUM.  67 

He  may  dispose  of  it  as  he  thinks  fit,  inter  vivos  or  mortis  causal  ia  extent. 
He  may  mortgage*  it,  or  burden  it  with  servitudes,  for  the  term 
of  his  right,^  but  for  no  longer  period. 

The  superficiary  must  bear  all  burdens  and  taxes  laid  on  the  Dudes  and  bur- 
superficies,*  and  pay  the  ground-rent,  solarium^  if  such  be  agreed  ***^"*- 
for.'    On  redelivery  of  the  thing  he  is  not  responsible  for  such 
deterioration   as    the  thing   may  have   suffered  by  age  or  casus 
fortuitusj  neither  is  any  fine  called  laudimium   payable  by   his 
successor  in  case  of  transfer* 

§  1716.    • 

The  superficiary  right  is  extinguished  by  the  same  means  as  the  Extinction  of  the 
emphyteutic,  except  that  the  express  provisions  relating  to  the  jus  taperfideL 
deprivation  of  emphyteuta  do  not  here  apply.^ 

For  inforcing  his  right  of  possession  the  superficiary  has  a  utilis  Remedio  of  the 
In  rem  actioy  the  utilis  rei  vindication  and  the  actio  publiciana^  and  a  uperficiary. 
special  interdictum  de  superficiebus  for  the  protection  of  that  pos-  ^^^^^  ""*" 
session  i^  but  if  he  should  have  been  ousted,  he  may  have  re-  poMsory 
course  to  the  interdictum  unde  vi,^  remedies. 

The  superficiary  may  avail  himself  of  the  actio  familia  herds- 
cunda,  communi  dividundo^^  and  the  actio  confessoria^  for  substan- 
tiating his  right  to  servitudes  as  accessories  of  the  superficies.^^ 

§  1718. 

Between  the  fall  of  the  Empire  of  the  West  and  the  institution  inttitutiont 
of  the  feodal  system,  several  institutions,  supposed  to  be  modifica-  apparently 
tions  of  the  emphyteutic  contract,  arose  j  that  some  of  these  were  Sel^bt^ 
so  cannot  be  cbntroverted,  but  it  must  be  denied  that  all  are  teoaii. 
deducible  from  this  original ;  since  the  recognition  of  the  emphy- 
teusis as  a  separate  contract  must  be  referred  to  Zeno,  its  defini- 
tive and  perfect  form  must  be  attributed  to  Justinian,  the  only 
eastern  Emperor  whose  direct  influence  extended  to  the  old  Empire 
of  the  West,  subsequently  to  the  partition  of  the  Empire  of  Con- 
stantine.    The  anxiety  of  Justinian  to  render  his  reformed  judicial 
legislation  the  common  law  of  the  world,  leaves  little  doubt  of  his 
having  caused  it  to  be  published  wherever  he  possessed  any  autho- 
rity.^* 

*P.  10, 1,  J05  P,  43,  18,  I,  §  7 ;  P-         '  P-  43>  '«>  i>  %  3  5  P-  6,  1,  74 J  p.  6, 

30« «» 39>  i  5  J  P-  »'»  »>  3*-  »>  "» %  3- 

•  F.  13, 7,  i6y  ^  ft  }  P.  ao,  I,  9.  •  P.  43,  18,  X,  pr. ;  P.  43,  17,  3,  §  7 ; 

P.  43.  i«,  I,  i  9-  P.43»»6>»- 

/•  7.  h  7»  f  *•  •  P-  43f  i6f  »>  %  5- 

f-  30. 39»  i  5J  P*  3o>  »S  \  P-  ^>  »>       *•  P-  ««>>  *>  ««>l  P-  43>  18, 1,  %  8. 
73.^1, 474-5.  "P-39»»»3>i3- 

P- 10, 4, 15.  "  Pngmatica  Sanctio  Inst  Imp.  an.  554, 
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TheRosMA 
the  common 
law  of  the 
pricithood. 


The  emphy- 
teum  not  imi- 
tated  by  the 
barbarianf. 


Hence  now 
•tricdy  applies  to 
ecdeuatticali 
looiely  to  lay 
^uertioDt. 


The  priesthood,  carrying  with  it  the  pieiudices  of  educa- 
tion, has  ever  favored  the  Roman  system,  which  may,  without 
fear  of  contradiction,  be  asserted  to  have  been  the  common  hw  of 
the  Church  wherever  the  Church  existed.  We  find  the  clergy  at  a 
late  period  upholding  the  canon  and  civil  law  even  in  England. 
We  know,  too,  that,  consequently  on  their  influence,  the  ligis 
barbarorum  were  founded  upon  the  Roman  law,  which  the  adap- 
tators  modified  by  their  own  customs. 

Other  considerations  which«  afterwards  supervened  tend  to  the 
presumption  that  the  emphyteusis  was  one  of  those  institutions  too 
legally  subtle  in  its  develd))ment  to  find  much  favor  in  the  eyes  of 
the  German  tribes  who  overran  and  settled  in  Italy ;  we  can  there- 
fore expect  to  find  little  more  than  general  traces  of  it ;  as  bearing 
upon  ecclesiastical  questions,  however,  we  may  look  for  it  in 
greater  purity,  since  the  Church,  still  acknowledging  the  same  head 
as  formerly,  would  be  bound  by  that,  which  was  in  fact  the 
common  ecclesiastical  law  of  Europe. 

Hence  in  later  ages  we  may  venture  to  presume  that  the  Roman 
law  is  pretty  strictly  applicable  to  ecclesiastical,  and  but  loosely  to 
lay  questions,  especially  in  such  exceptional  cases  as  that  of  the 
emphyteusis,  which  did  not  descend  by  the  necessity  of  logic,  but 
was  artificially  constructed  by  special  enactment  and  excepted 
out  of  the  common  law,  to  answer  the  exigency  of  a  particular 
and  exceptional  state  of  circumstances. 


Lco*a  Novella 
de  perpctun 
cmphytewibai. 


Text 


The  13th  Novella  constitutio  of  the  Emperor  Leo^^  which  is 
found  under  the  suspicious  tide,  De  perpetuis  empbyteusibus^  is 
worthy  of  inquiry.  The  inscription  is,  Imperator  Casar  Flavlus 
Leoj  Psusy  Filix^  Inclytus^  Victory  Triumpbator  omni  avo  Vemra- 
bilisj  Augustus  Fidelis  Rex ;  Stepbano  Constantinepdis  Arcbiepisc^ 
et  Patriarchs  univtrsali:  and  the  introduction  runs  thus,  Rim 
frauduUntam  simul  et  illicitam  consecratarum  Deo  adium  (eccUsi- 
arum  videlicet^  bospitiorumj  et  vidiisy  pupillisque  alendis  destina- 
tarum  domuum)  prafectos  etiam  ad  nostras  delatum  est  aures; 
and  it  then  recites,  Ifarratum^  est  enitn  qusim  domus  elocata  sinij 
jamque  tempus  pacto  const! tutum  decurraty  quando  locationis  terminusy 
ac  possessionis  renovatio  instaty  non  fieri  certam  aliquam  et  statutam 
solutionem  quam  peculiari  nomine  iiahiKXiKov  vocant :  sed  quemodo 
prafectis  pro  ipsorum  avaritia  visum  sity  ita  exactionibus  domuum 
possessores  peragravari. 

Id  igitur  cum  omnibus  gravey  tum  pauperioribus  {quod  ita  ipsis 


'  It  will  be  probably  correct  to  pretnme 
A<  D.  883  as  the  date  of  this  constitution. 
It  appears  to  be  cotemporary  with  the 
Nomo  Kanone  of  Photius,  D.  Goth,  in 
Pandects  J  vide  Walten,  Lehrbuch  des  Kir- 


chenrechti  aller  chriatlichen  ConfessioDeoy 
^a2et§75. 

'  Imp.  Leon  August  Nor.  13,  cocst  tit. 
12.  The  Greek  is  the  original  teat»  and 
should  be  referred  to,  it  not  being  cowidercd 
worth  the  space  to  set  it  ouL 


QUASI   KMPHYT. — PERFET.    SIVE    LlBfiLL.    CONTRACT.         69 

m 

duritr  igfstatis  necessitas  imponitur)  longi  esss  aarhissimum  wdgntes 
m  id  ampUm  fiat^  l$gi  cavemus  :  sid  ut  arta  ^antitate  ad  duphtm 
tmphyUutid  victigaUs  csnstituemda  seluth  difiniatur :  it  imuptr 
tmni  lUatM  bcatianis  instrumtnthj  inscribatury  domuiptt  nulla 
Hwatic  adfiratur :  n§n  vero  in  pneftctorum  quasium  intirvertaiur^ 
dum  iUi  nan  ut  domuum  utilitati  cansulantj  sed  steliste  sihi  lucrum 
parenty  b^c  agunt. 

In  the  first  place,  thra,  this  law  applied  exclusively  ta  ecclesias^  Title  improper, 
tical  propertj,  and  was  promulgated  to  check  the  abuse  of  an 
abuse,  whereof  the  evasion  of  the  law  of  emphyteusis,  restricting 
the  period  of  alienation  of  venerabilis  domus  of  all  denominations, 
was  the  first, — and  the  exactions  of  the  landlords  in  the  shape  of 
fines,  the  second. 

Ecclesiastical  and  eleemosynary  property  being  inalienable,  it  UbeUariut  con- 
is  not  to  be  supposed  that  clerical  acuteness  would  iail  in  ^^'*^'^^- 
inventing  some  means  whereby  the  law  might  be  evaded  \  this 
resulted  in  the  pirpetua  tmphytiushy  more  commonly  termed  by 
ancient  authors  the  libillarius  ccntractusj  being  a  leasehold  per- 
petually renewable  on  the  payment  of  a  fine  on  each  trans- 
mission. 

By  this  expedient  no  part  of  the  legal  estate  was  alienated,  but  icb  effect, 
simply  the  right  of  perpetual  occupation,  which  English  lawyers 
terai  a  chattel  interest.^  Although  such  an  interest  as  this  is 
doubtless,  in  effect,  equal  to  the  legal  estate,  yet  it  is  not 
so,  but  a  mere  easement  or  servitude;  nor  does  the  fact  of 
its  being  perpetual  make  any  legal  difference,  since  it  is  one  and 
the  same  thing  whether  the  estate  be  let  to  one  and  the  same 
fanner  from  year  to  year  or  for  ever. 

Cujas<  thus  descrioes  this  contract.  ^^  It  is  a  species  of  sale  Definition  of 
whereby  the  object  was  transferred,  jure  venditionis,  in  con*  ^j^ 
sideration  of  a  sum  of  money  paid  once  for  all  and  a  rent 
payable  yearly.'*  The  sale  being,  however,  made  for  a  definite 
period,  at  the  expiry  of  which  the  purchaser  or  his  heirs  had 
the  option  of  continuing  their  possession,  and  ultimately  repurchas- 
ing it  at  a  price  fixed  at  the  outset  by  the  contract  or  by  the  judge. 
That  is  to  say^  the  libellarius  contractus  was  a  perpetual  lease- 
hold interest  in  land,  with  fixed  and  certain  fines  payable  on  each 
transfer. 

The  advantage  of  this  to  the  grantors  was,  that  they  realized 
a  bu^  sum  at  once  by  a  sacrifice  of  rent  payable  to  their  suc- 
cessors, with  the  contingency  of  fines  on  change  of  hands. 

Before  the  constitution  of  Leo  the  fines  were  arbitrary,  as  they  State  of  the  law 
were  till  lately  on  the  same,  species  of  Church  property  in  f^P^"!^^**'** 
Englaad ;  this  constitution  limited  them  to  double  the  contracted      ^^ 

'  D.  Gotbofred  compares  it  to  a  hypo-         '  Recit.  solenMi.  ad  tit.   cod.  de  jure 
^ek  rnenred  by  the  proprietor ;  but  it  i«     empbyt. 
not  this,  it  n  the  ratrvatw  domnii^  or  the 
ictaiobg  of  the  legal  esute. 
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The  perpetaa 
cmphyteuiM  a 
mere  leatebold. 


rent,  and  provided  that  each  illation  should  be  indorsed  on  the 
instrument,  and  no  novation  be  held  to  have  been  made. 

This  contract  is  clearly  no  emphyteusis,  but  a  hiring ;  since  it 
fails  in  the  essential  conditions— ^an  alienation  of  part  of  the  domt- 
niumy — ^the  payment  of  the  fiftieth  on  alienation, — the  right  of 
pro-emption  on  the  part  of  the  dominus,  and — the  valuation  of 
and  consideration  pajrable  for  the  improvements.  Hence  the 
word  emphyteusis  is  erroneously  applied  to  it;  and  we  may 
conclude  that  the  term  was  at  a  later  period  more  loosely  used,* 
and  generally  applied  to  all  alienations  of  interest  in  land  short  of 
the  dominion.* 


The  pncanum 
does  not  retem- 
ble  the  emphy- 
teustt. 


iDidtuted  by 
the  Church  to 
obtain  the 
ownetship  of 
property. 


By  humble  per- 
sons. 


By  inilaential 
persons. 


§    1720. 

The  pncarium  of  a  later  period  is  supposed  to  have  been  also 
a  variation  of  the  emphyteusis,  but  this  resembles  it  still  less 
than  the  preceding.  The  precarium*  was  an  abandonment  of  the 
dominium  of  an  estate  to  the  Church,  with  a  reservation  of  the 
life  interest  to  the  grantor.^ 

Under  the  low  empire  it  became  a  practice  to  abandon  the 
ownership  of  an  estate  to  a  religious  house  or  corporation,  with 
the  condition  of  the  usufruct  of  that  same  and  of  other  estates 
possessed  by  such  religious  house  and  masses  for  his  soul  after 
death.  The  grantor  by  this  means  reconciled  his  temporal  with 
his  spiritual  interests,  obtaining  a  present  benefit  in  respect  of  in- 
come, and  a  future  one  in  respect  of  purgatory;  the  religious 
house,  on  the  other  hand,  a  deferred  but  permanent  advantage. 

When  done  by  an  humble  individual  he  abandoned  his  estate 
unconditionally,  and  then  addressed  a  petition  to  the  religious 
house  for  a  grant  of  the  usufruct  during  his  life,^ — hence  the  term 
precariumj  quia  precibus  conceditur. 

But  when  the  grantor  was  a  person  of  influence,  he  did  not 
scruple  boldly  to  reserve  the  life  interest'^  in  his  deed  of  gift 
termed  charta  precariOy  in  exchange  for  which  he  receivea  a 
charta  prastaria.  The  Church  always  contracted  to  give  a  valu- 
able consideration  in  prayers  for  the  rest  of  the  soul  of  the  grantor 
into  the  bargain,  by  way  of  a  deferred  premium.  It  is  thought 
that  this  was  also  exercised  as  against  the  Church,  not  only  by 
powerful  persons  but  also  by  spontaneous  acts.^ 


'  DumouUn^  sur  la  Coutume  de  Paris, 
%  73»  ^-  4^  >  Balttse,  ft,  141. 

'  This  expression  precarium  must  not 
be  confounded  with  the  contract  of  the 
same  name,  being  a  loan  at  will — §  1562, 
h.  op. 

»P.  I,  I3,%2. 

^  Marculfi,  form.  lib.  2,  form.  5 ;  Append. 
Ibrm.  xxvii.  xxriii.  xli.  xlii. ;  Lindenbrog, 
form.  zzii.  xxiii.  xzr. 


*  Siimond,  form.  xxxr.  xxxiin. )  Baluze, 
2,  488. 

'  Sirmond,  fonn.  Txi.  \  Baluxe,  x  x,  1403 ; 
Guixot,  essais  (Recueil  hist.  France)  p*  I34i 
Capitulaire  de  Scpdne  Ann.  743,  c.  ii.> 
Baluse,  x,  X49.  £t  sit  discxetio  inter  pre. 
cartas  de  verbo  noitro  factas,  et  inter  eas 
quas  spontanea  Toluntate  de  ipos  rebus  ccde- 
siarum  fiiciunt. 
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It  appears  not  to  have  been  long  before  the  proportion  which  Proportion 
the  concession  of  life  interest  on  the  part  of  the  Church  was  to  ^^^  ^*  ^** 
bear  to  that   of  the  cessionary,  was   fixed   by  law.     Precaria  bear  to  the  usu- 
aut€m>  a  nemim  de  nhus  ecclesiasticis  fieri  prasumantur^   nisi  fiuct  granted. 
quantum  de  qualitate  conveniente  datur  ex  propria  duplum  accipiatur 
tx  rebus  Ecclesiay  in  sua  tantum  qui  dederit  nominey  si  res  proprias 
et  ecclesiasticas  usufructuario  tenere  voluerit.    Si  autem  res  proprias 
ad  frasens  demiserity  ex  rebus  ecclesiasticis  triplum  fructuario  usu 
in  suo  tantum  quis  nomine  sumat.     Thus  the  proportion  was  the 
double  where  the  Church  received  the  nuda  proprietas  only,  and 
the  triple  where  it  received  the  plena  proprietas. 

Sometimes  there  was  a  reservation  of  the  usufructuary  right  ^^  general 
to  the  survivor,*  the  grantor   and  his  son  being  both  inserted  *=°°**^^'*' 
in  the  deed  of  donation, — sometimes  a  reservation  of  the  rights  Rights  of  heirs 
of  the  heirs  of  the  grantor  was  inserted.'    And  it  is  supposed  that  "•»^«<*« 
even  Ming  this,  the  heir  of  the  grantor  had  a  certain  claim^  for 
the  renewal  of  the  concession  to  himself. 

The  usufiructuaiy  being  under  the  obligation  to  leave  the  estate  Lease  renewed 
in  a  good  condition,  cum  omni  re  melioratay  although  allowed  usufruc^  ^^^'y  ^^*  y^"* 
tuario  ordine  absque  ulla  diminutione  possidere^  it  was  found  on 
the  death  of  the  usufructuary  that  this  was  not  always  the  case ; 
this  induced  the  practice  of  renewing  the  deed  every  five  years,  in 
order  to  give  an  opportunity  for  a  survey.  Precaria  secundum 
antiquam  consuetudinem  et  auctoritatem  de  quinquennia  in  quin^ 
quennium  renoventur.^  Sometimes  a  rent  was  paid,  but  probably 
not  by  the  original  grantor.^ 

§  1722. 

It  has  been  sought  also  to  derive  the  hospitalitas\  from,  or  at  HotpitalitM. 
least  connect  it  with,  the  emphyteusis,  but  without  the  sh^adow 
of  a  pretence.  • 

This  institution  resulted  purely  in  the  violence  of  the  con-  Not  referable  to 
querors,  who  appropriated  one-third  of  the  profits  of  the  landed  «npi»yteu8is. 
estates  to  their  own  use,  a  system  which  was  probablv  a  com- 
promise for  one-third  of  the  land  itself^^far  more  congenial  to  the 
indolent  habits  of  the  Teutonic  conquerors.  His  diebus  multi 
nMlinm  romanorum  ob  cupiditatem  interfecti  sunty  reliqui  vera 
per  Uspites  divisiy  ut  tertiam  partem  suarum  frugum  Longobardis 
tx  s&lverenty  tributarii  efficiuntur.^ 

^  Capic  Charles  the  Bald,  in  ^la  Spar-  •  Charles  Bald»  Capit.  Ann.  846,  in  villa 

nacoy  Ann.  846,  c.  zxii. ;  Bainze»  11.  31..  Spamaco,  c.  zxii ;  Baluze,  IL  31. 

^  Marcttlfi,  lib.  ii.  fbnn.  v.  zxii.  j  Lin-  *  Baluze,  IL  824. 

^b«g,  form.  xix.  '  Vid.  §  109,  p.  115,  h.  op. 

*  Gtidait,  form.  Ixxvi.  'Paul.  diac.  IL  32;    Eichom  Gesch. 

^CapiL  dt.  Cipit.  tv.  Ann.  819,  c.  4;  §  13,  i,  p.  163. 
Balwe,!.  611. 
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Feodi  not 
reienble  to 
cmphyteusu. 


Building  leuet 
in  England 
resemble  the 
emphyteuflt  in 
no  material 
point. 


Feuing  in  Scot- 
land- 


It  is  difScuIt  to  perceive  any  trace  of  emphyteusis  in  this  pro- 
ceding,  which  was  nothing  more  in  fact  than  the  commutation 
of  the  profits  of  one-third  of  the  intire  estate  for  its  full  profits, 
because  on  the  one  hand  the  hospes  was  too  indolent  to  culti- 
vate, and  the  dominus  preferred  this  arrangement  to  the  dismem- 
berment of  his  estate, — it  was  rather  a  droit  de  Seigneurie  or  quit- 
rent  than  aught  else,  having  nothing  common  with  the  emphy- 
teusis, since  there  appears  to  have  been  no  contract  between  the 
parties,  nor  right  but  that  most  excellent  right  of  force* 

§  1723- 
The  feodal  system  had  as  little  foundation  in  the  emf^j- 
teusis  as  the  preceding,  because  there  the  lord  had  the 
domimum  directum  in  the  estate,  and  conceded  no  fraction  of  it 
to  the  vassal,  who  cannot  ^  regarded  otherwise  than  as  a 
usufructuary,  notwithstanding  the  plenissimuM  Jus  of  his  enjoy- 
ment. His  relation  to  the  lord  was  that  of  patron  and  client, 
whence  the  idea  was  taken,  and  nothing  more.^ 

§  17^4- 

The  leasing  of  ground  in  England  on  building  leases,  though  it 
at  the  first  glance  resembles  the  emph}rteusis,  is  still  perfecdy 
different,  because  no  part  of  the  fee  simple  passes— because  the 
interitus  rei  does  not  absolve  the  lessee — ^because  there  is  no  re- 
newal—because  there  is  no  fine  to  the  lord  on  alienation,  as  well 
as  for  other  reasons :  the  nearest  apparent  parallel  in  England,  and 
which  resembles  .it  merely  sufficiently  to  mislead,  is  the  system  of 
leases  renewable  upon  uves,  for  the  putting  in  which  nnes  are 
paid,— the  same  points  of  distinction  present  themselves. 

In  Scotland  the  emphyteusis  has  been  preserved  in  the  practice 
of  /euing^  but  here  the  Roman  law  still  obtains  in  many  cases 
where  it  does  not  so  in  the  south  of  Britain. 


Societas  or  part- 
nerthip  may  be 
contldered  as 
regarda  the  pro* 
perty  of  the 
partnen. 


The  consideration  of  the  principles  of  societas  or  partnership 
will  be  £icilitated  by  first  regarding  it  apart  from  the  individuals 
who  contribute,  and  by  looking  upon  it  as  composed  of.manv 
individual  sums,  which,  when  all  united  into  a  common  fund, 
form  an  intire^  which  is  liable  as  respects  all  parties  not 
interested  in  it  to  its  whole  extent  for  any  debt  incurred  on  behalf 
thereof;  when  this  common  flmd  is  no  longer  able  to  pay,  a 
bankruptcy  or  insolvency  is  the  consequence,  and  the  estate  is 


'  The  author  would  not  have  adduced 
these  supposed  parallels  except  to  warn  the 
reader  against  errors.  It  is  surprising  that 
Lc  Halleur  should  perceive  any  trace  of  the 


emphyteusis  in  them,  and  have  committed 
the  error  of  in  any  way  ^ving  them  an 
origin  perfectly  erroneous. 
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to  be  treated  as  that  of  one  man.  As  every  partner  is  liable  to 
the  whole  extent  of  his  property  for  the .  partnership  debts,  the 
individuality  of  the  members  does  hot  cbnie'into  consideration^ 
but  their  property. 

A  partnership  differs  from  a  corporation  in  some  veiy  material  How  it  diftn 
points,  the  most  important  of  which  are : —  ^™»  ■  ««p«»- 

The  absence  of  perpetuity,^  for  partnership  does  not  pass  to  the 
natural  heirs  ^  as  corporate  rights  and  obligations  do  to  civil  successors. 

The  liability  attaches  to  each  member  of  the  partnership  indi- 
vidually, and  reciprocally  as  respects  co-partners  for  partnership 
debts. 

In  the  reciprocal  liability  of  the  estate  of  each  individual  mem- 
ber for  the  partnership  debts,  which  in  a  corporation  is  restricted 
to  the  extent  of  the  fimd. 

The  absence  of  an  actor  or  syndicusy  for  although  one  partner 
may  take  upon  himself  to  manage  the  business,  or  it  be  managed 
by.a  paid  servant,  he  is  nevertheless  nothing  more  than  the  agent 
of  each  of  the  other  partners. 

The  absence  of  a  common  signature  or  seal :  by  his  signature  the 
one  partner  binds  the  co-partners,  not  by  his  seal  or  signature  as  the 
impersonation  of  the  persona  Jegalisj*  but  as  br  as  he  is  concerned, 
as  principal,  and  as  far  as  regards  his  co-^partners,  as  their  agent. 

The  absence  of  a  common  name. 

The  absence  of  consdtution  or  recosnidon  by  public  authority, 
which  is  the  foundation  of  the  limited  liability,  because  the  law 
wherdiy  a  corporation  is  constituted  is  binding  upon  every  one. 

Its  dissolution  by  the  death,  natural  or  civil,^  or  the  secession  of 
any  one  of  the  members. 

its  liability  to  the  bankruptcy  law ;  and  lasdy. 

The  remedies  a^inst  it,  are  individual  against  the  partners,  not 
consolidated  against  the  legal  person,  as  in  a  corporation. 

i  1726. 

SoditaSj  or  partnership,  implies  a  condominium^  a  community  Principles  of  the 
founded  on  a  contract  j  thus,  it  may  be  defined  to  be  contractus  !?^|5^ 
cmtnsu  cons  tans  J  do  n  sou  opera  communi  ad  participandum  lucrum  p^rtTc^in  in 
vd  damnum  ;  or  consensualis  de  re  sou  opera j  ad  uberiorem  quastum  profit  and  io«. 
cmittiHicanda  ;  it  is  a  nominate  contract,^  formed  by  mutual  con- 
sent (for  my  partner's  partner  is  not  my  partner^),  and  upon  the 
civil  Law,  both  profit  and  loss  must  be  shared,  nor  can  one  take 
all  the  profit  and  another  bear  all  the  loss,  for  then  it  is  a  societas 
Uwinay  and  as  such  iUegal.  Ma^  be  paUic, 

ti  societas  may  be  of  public  or  private  things;    it  may  be  prirate, per- 
ferfetual  or  temporary ^  universal  and  thereupon  special^  general  ^^^^^^y 
ot  particular  J  quastuary  or  negotiary^  or  non  quastuary.  ipcclal,  general, 

,  _  * «  •        -t .  ^     *  particular,  for 

P.  17.  »,  70.  ;  f  •  «7.  *,  59 »  W.  «3»  %  10.  ^^  ^  „^t  ^ 

M«3«,H.op.  'P.  5«>»»7>47.4I• 

T0L.  III.  L 
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PubUc. 


PriTata. 


UniTenallt. 


Specialit. 
Gencialii. 


Ptrpetna. 


Temponfit. 

Quaettuaria  iiTt 
ncgodatoria. 
Non  ^uaestttaria. 


Societu  may  be 

cootdtuted 

exprcsly  or  by 

implication. 

Theaocietu 

uniYen.  in 

particular. 


Rigbta  and 
Uabilitiet  of 
partners  in  this 
•ocietaa. 


Public  partnerships  are  those  of  tax  contractors,,  called  /sifi- 
cani  or  conducentis  vectigalta ;  these  being  usually  formed  out, 
they  chose  a magister  from  their  number, who  keeps  the  accounts: 
these  magistri  had  a  pro  magistro  or  vicarius  in  the  provinces.^ 

Private  partnerships  are  those  confined  to  private  operations 
of  commerce,  or  otherwise :  these  may  as  respects  their  duration  be 
either  perpetual  or  for  a  stated  time,  and  of  all  the  goods  and  pro- 
perty whereof  a  man  possesses,^  termed  by  Ulpian  univenarum 
fortunarum^  or  not  so.'  Thus,  where  everything  gained  by  the 
partnership  is  the  object  of  it,  such  societas  is  termed  univirsalU^ 
but  where  it  extends  to  some  particular  object  or  species,  as  a 
horse — or  some  genusj  as  wine  or  oil,^  it  is  termed  respecdrcly 
specialis  and  generalise  as  referring  to  a  species  or  a  genus. 

Where,  however,  a  partnership  is  concluded  in  general  terms, 
the  presumption  lies  rather  in  favor  of  its  being  a  societas  generalis 
or  general,  than  universalis^  or  embracing  every  thing. 

Where  the  object  cannot  be  effected  in  a  fixed  time,  the  part- 
nership must  be  held  to  be  perpetual — such  would  be  a  partner- 
ship for  supplying  a  town  with  water,  for  such  in  its  nature  is 
perpetual  \  on  the  other  hand,  the  partnership  between  a  brick- 
layer and  carpenter'  for  building  a  certain  house  would  be  held 
to  be  temporalisy  since  so  soon  as  the  house  is  built  the  objea 
of  the  partnership  is  fulfilled. 

^astuaria  or  negotiatoria  are  partnerships  formed  for  objects 
of  gain,  whereas  the  non  quastuaria  are  for  benevolent  or  scientific 
purposes,  such  as  associations  for  founding  and  maintaining  hos- 
pitals or  learned  societies. 

§  1727. 

A  partnership  maybe  contracted  tacidy  or  exprt^sly ysocietatem  coin 
et  re  et  verbis  et  per  nuncium  posse j  dubium  non  est^  nor  does  it  matter 
whether  the  respective  contributions  be  defined  or  not :  the  societas 
universalis  is,  however,  distinguished  by  some  peculiarities  worthy  of 
notice,  on  account  of  their  not  bemg  equally  applicable  to  all 
societates.  The  whole  existing  property  of  the  partner  belongs 
to  the  common  fund,  in  so  far  as  it  is  capable  of  transfer  thereto, 
also  all  corporeal  objects  existing  at  the  time  of  the  contract  bj 
constructive  and  without  formal  tradition  i^  not  so  that  which  is 
acquired  afterwards,  which  must  not  enter  into  the  common  stock 
without  tradition  ;9  choses  in  action  also  must  be  formally  ceded.'° 

Each  partner  is  at  liberty  to  take  from  the  common  stock  whatso- 
ever he  may  require  for  his  own  purposes  and  for  that  of  his  fiimily/^ 

*  P.  17,  2,  I,  §  I ;  Id.  2. 

•P.  17,  2,  5a»%  i6;Id.745LOTW- 
bachy  coU.  cod.  ^14;  Scbultingt  Thtt* 
contr.  dec.  6%^  ^  i ,  contra,  'WaXenhergf 
princ.  jur.  h.  t.  §  15 ;  Thibaut  agreei  with 
this  latter,  I.c.  ^  541. 

»•  P.  17,  2,  s. 

"  P.  17,  ^y  3- 


*  Heinec  An.  J.  R.  3,  26,  14. 

'  P.  17>  a>  73- 
»  I.  3,  26,  pr. 

« Ibid. 

»  P.  17,  2,  7. 

*  Thia  expression   if  used  in   contradis- 
tinction to  temporary,  P.  17,  2,  70. 

'  "^  Modestinus,  P.  17,  2,  4. 
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rtren  to  the  payment  not  only  of  such  debts  as  he  had  contracted 
since ^  but  even  before  the  date  of  the  partnership.'  Even  that 
wbich  has  been  forfeited  ex  delicto  can  be  required  to  be  made 
good  out  of  the  common  fund  to  the  extent  of  the  individual 
share  of  the  delinquent ;  this,  however  is  redemandable  on  disso- 
lution of  the  partnership,*  and  to  be  set  off  against  the  balance, 
if  any,  due  to  him. 

On  the  dissolution  of  the  societas  universalis^  the  entire  property  On  diswiution  of 
of  the  partnership  is  divisible  into  as  many  shares  as  there  are  ^^  ^'  ""*'^- 
partners,  without  reference  to  the  amount  contributed  by  each     "^  "*  ^ 
individual.^ 

Lasdy,    the    partners    are    admitted    to   the   beneficium    com- 
petentia.^ 

§  1728. 

Societates  which  do  not  come  under  the  denoinination  of  ^niver-  Co««iitxonsgMie- 
saks^  are  governed  by  rules  more  equitably  precise.      To  form  a  to  1L"w^. 
parmership  each  must  contribute  something  i^  thus  goods  may  be  tionof »  •odetaa 
contributed  on  both  sides,  or  goods  on  the  one  and  work  and  labor  *^°  univenaiia. 
on  the  other,'^  or  work  and  labor  on  both  sides,®  for  two  or  more 
artificers  may  combine  to  form  a  partnership,  sharing  the  gain 
accruing  from   the  united  endeavors, — thus  each  partner  has  a 
claim  for  his  proportion  of  whatever  useful  outlay  he  may  have 
made  for  the  common  advantage  ;9  nor  is  it  necessary  that  the 
stock  of  each  should  be  equal  in  value  or  quantity,  and  if  it  be 
labor  on  one  side  and  capital  on  the  other,  then  the  labor  is  to  be 
calculated  as  equal  to  a  value  in  capital.*** 

If  there  be  in  societates  non  universales  no  agreement  to  the  con-  Share  of  profitii« 
trary,  each  partner  is  entitled  to  a  share  proportionate  to  the  capital  ^I^f*?"**  5* 

L-u'.i  i_^.   ^    ^t_  1     .•         «  -1  capital  in  K>cie« 

ne  nas  brought  mto  the  common  stock ; "  yet  by  special  covenant  one  tates  non  uni- 
may  have  a  greater  proportion  of  the  gain  than  the  other,  or  bear  ▼ersaiet,  but  in 
a  greater  proportion  of  the  loss,  but  it  cannot  be  agreed  that  one  ^Jfn^/^**^ 
sWl  take  aD  the  profit  and  the  other  bear  all  the  loss,  which  is  termed  b^  grMtcr"*^ 
metas  leonina^  the  lion's  partnership,"  or  donationis  causa;  »*   for 
the  foundation  of  this  contract  is  ad  participandum  lucrum  vel 
iamnum^  to  share  profit  and  loss,  and  so  all  must  have  some 

j^J7>  a»  »7.        '  "^  p.  17,  2,  29. 

MfiUer  ad  Leyier,  obt.  380  j  but  Leyier  •  P.  17,  a,  71. 

^  <fiffen,  184  J  WernhcTy  lect.  com.  L.  •  P.  17,  2,  52,  3,  45  Id.  58,  %  i. 

'7iT.  1,  ^  2,  3.  w  P.  17,  2,  29. 

,  /•  ?7» »,  5^  *  ttlt.  5  Id.  59,  §  I J  Mol-  "  I.  3,  26,  %  I. 

knbftxniiTlimuT.eod.Tit.a.47}WernheT,  "An  alluaion  to  the  feblc  of  Phaednis, 

J*  cj  S;  Daax  Handb.  d.  D.  Prir.  R.  6  B.  where  the  lion  appropriates  to  iMmself  the 

^  606,  n,  5L  whole  stag^  under  diirert  pretences. — P.  17^ 


*  Uixtcrbach,  L  c.  §  26-18  j  Struv.  Syn.      2,  29,  %  %. 

•  •Sl*i2.'  ^^'  "**•  *  *7.  "  P.  i7»  a»  5»  %  »5  P-  4»  4.  16,  %  1 J 


•TlBb.S3»t.P.R.^662. 


P.  24,  I,  32.  §  24. 
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profit,  however  small.      Thus,  if  one  is  to  bear  a  part  of  the 
loss,  he  must  have  a  share  of  the  gain,  as  a  matter  of  course,^ 
though  such  be  not  expressed  ;  and,  by  a  parity  of  reasonmg,  if     - 
the  one  party  have  a  share  of  the  gain,  he  must  bear  a  propor- 
tionate share  of  the  loss;*  by  special  agreement,  however,  one  may     j 
bear  all  the  loss,  and   the   profits,  whatever  they  be,  may  ht     \ 
divided,*  but  this  depends  upon  special  circumstances, — thus,  a     | 
partner  may  be  allowed,  in  addition  to  his  contribution  of  capital/     : 
a  certain  portion  in  consideration  of  his  credit,  art,  or  knowledge, 
for   extraordinary  risques,  or  travelling  in   the  interest  of  the 
common  concern.     Lastly,  the  gross  profits  being  stated  on  one 
side,  and  the  losses  and  expenses  on  the  other,  gives  the  balance 
to  be  divided,'  pro  rata^  as  die  respective  interests  of  the  partner. 

*  §  1730- 

tojJuiuafprofit      '^^^  ^'^^^  ^^  ^'^'^  question,  which  has  given  rise  to  much  con- 
and  loa.  troversy,  is  that  of  Kf  ucius, — ^l  libro  quarto  decimo  scribit  nn 

posse  societatem  coirij  ut  altam  damnsj  aliam  lucri  partem  socius 
ferat.  Servius  etiam  in  notatts  Mucii  ait^  non  posse  societatem  ita 
contra  hi ;  neque  enim  lucrum  intelligiy  nisi  omni  damno  deducto; 
neque  damnum  nisi  omni  lucro  deducto*  Sed  potest  coiri  societas  ita^ 
ut  ^us  lucriy  quod  reliquum  in  societate  sitj  omni  damno  deductOy 
pdrs  alia  feratur ;  et  ejus  damni  quod  similiter  reliquatur^  pars 
alia  capiaturfi 

The  first  mentioned  in  this  passage  is  a  societas  leonina^  where 
one  bears  the  loss  and  the  other  receives  the  profit  j  that  is, 
suppose  a  partnership  which  results  to  the  one  in  nothing  but 
loss,  and  to  the  other  in  nothing  but  profit,  but  in  making  up 
the  partnership  accounts  the  nef  loss  is  to  be  deducted  from  the 
net  profit  before  it  can  appear  whether  the  result  is  ^et  profit  or 
net  loss  ;  should  it  be  thus  agreed,  it  would  be  clearly  no  partner- 
ship,7  because  the  parties  would  not  be  sharers  in  profit  and  loss, 
but  in  one  or  the  other  only.  But  it  may  be  agreed  that  the 
proportions  of  profit  and  loss  may  be  diiFerent  as  regards  one  of 
the  partners,  for  the  essence  of  the  partnership  is  tlut  there  be  a 
sharing  of  profit  and  loss  in  some  degree  or  other,  the  exact 
degree,  not  being  material. 

The  amount  of  profit  or  loss  can  in  cases  of  doubt  only  be 
ascertained  on  the  winding  up  of  the  partnership  concern,®  and  i$ 
to  be  assigned  by  the  judge  in  proportion  to  the  several  contribu- 
tions, valued  as  above  enunciated  :  in  defiiult  of  its  being  clear  as 
to  the  proportion  in  which  the  one  or  the  other  partner  has  con- 
tributed to  the  common  fiind,  it  is   the  duty  of  the  judge  to 

*  I.  3,  26,  %  3.  tj,  3,  26,  pr.     If  one  take  the  gnu 

*  P.  17,  2,  29,  §  I.  loa,  and  the  oehcr  the  rross  profit,  it  »  « 

*  I.  3,  26,  §  %,  lion's  partnenhip ;  but  if  one  take  tbe  «r 

*  P.  17,  2,  «9,  ^  I.  profit  he  has  therein  paid  a  part  of  the  los, 
'  L  3»  26,  ^  2.  then  the  other  partner  would  share  la 

*  P.  17,  2|  30.  neither  profit  nor  lots.— flC. 

•Stryk.i5j  P-37ia»30- 
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presume  all  and  each  ,ta  have  contributed  in  equJii  dtgCDt^aaii. 
thereupon  assign  to  each  equal  shjure^  of  profit  or  lo9&«^ 

The^cooynoh  law  of  partner^hq)^  is  to  be  considered  as  ruling  Pacti  adjecta, 
such  case9.    Tjae  Roman  law  takes  no  cogniasaoce  oi  pacta  aJjccta  when  conadwed 
as  such,  but  holds  them  to  be  incorporated  in  the  odginal  agree-.  btD^^'^nd 
ment,^ — hence  in  the  present. case  to  be  incorporated  into  the  agreemcnL 
common  law  of  partnership,  or  to  form  the  particular  basis  upon  * 
which  the  parties  have  agreed  to  trade,  for  pacta  adjccta  as  such 
give  no  action'  for  their  performance.     Where  such  ancillary 
condition  is  subsequently  added  as  an  entirely  new  compact  after 
the  comjdetion  of  the  original  contract^  or  appended  to  a  stricti 
juris  tu^tioj  it   produces  according  to  the  later  law  a  simple 
excepdQQ  or  plea  pf  nullifying  effect.^    It  is,  nevertheless^  patent 
that  where  a  consensual  transaction  is  altered  in  it%  material  parts 
hy  a  simple  contract,  this  new  transaction  must  be  regarded  as  an. 
actual  consensual  contract,  and  consequently  have  the  same  operas 
tion  as  such  contract  usually  has.^ 

It  is,  therefore,  pretty  clear  that  the  societas  Uonina^^  and  that 
denationis  causa^  are  no  legal  partnerships,  but  that  those  are 
valid  in  which  it  is  agreed  that  the  partners  should  take  shares. of 
profit  exceding  those  due,  in  consideration  of  their  respective 
contributions,^  and  bear  a  less  anu>junt  of  loss  than  they  would 
accordmg  to  the  usual  estimation,  for  this  may  be  to  the  advantage 
of  the  other  partners :  that  such  favored  partner  must  bear  some 
part  of  the  loss  is  dear,  and  there  is  no  doubt,  that  he  may  have 
any  amount  of  shares  in  the  concern,  either  in  capital,  or  in  skill, 
or  labor,  which  is  liable  to  be  estimated ;  but  in  cases  of  doubt, 
the  contributor  of  a  species  has.  the  right  of  withdrawing  the 
object  he  may  have  contributed.^ 

§  1731- 
Certain  things  are  not  included  In  the  partnership,  such  are  pro-  What  thingi 
periy  acquired  by  inheritance^®  after  the  institution  of  the  part-  «« included  in 
nership,  this  being  considered  as  a  sort  of  debt  to  the  party,  and  if  ^^^^^     ^ 
by  legacy  or  gift,  as  a  recompense  to  that  party  personally.  On  the 
other  hand,  the  damage ^^  which  one  partner  may  sufFer  from  a  cause. 


*P.i7,2,i9,  pr.j  1.3,%6,§a;  G.  L. 
Cidldc  pnenmptione  aequalitadt  In  jadiciis 
diraoiik,  i  Diai..F.  4,  q.  12  ^  yide  et 
Clock,  PluuL  15  B.  p.  404-4Z5. 

*Tlub.Syit.P.R.  §470. 

*P.  1,  14,  7,  §  5i  C.  2,  3,  135  Noodt 
w  pactMi  c  iXy  12}  Bynkenhoek  de 
pactii  ftricd  jttxii.  pmtrov.  in  condn.  adject. 
Udg.^t.  1699  (op.  T.  2)  J  J.  B.  Friesen 
^  pMto  adjectOy  Jen.  1094$  Sammlung 
*a  tjom,  CcMtscyTrklt  H  Upcifc  1785, 
p.  11,  ■}. 

*  P.  a,  14, 4,  Vttlt. ;  H.  7»4Si  P-"» 
ii40}  P.  i«,  1, 7»»  F-  5  P-  45»  «»  §  Si 
^  4I9  V>  i  Noodt  de  lbe90Ce  ct.muriiy  L. 


3y  c.  3  ;  Id.  de  pacds^  c.  X2.  At  to  the 
controvert  on  ttrictum  jus,  Wachtendorf 
de  pacds  nudis,  c.  2,  §  9  j  Bynkeiahoek  ad 
L.  Lecta  40,  de  rebl-  cied.  (op.  T.  2)1 
D*Avesan,  contr.  (Meennann,  Thei.  T.  4), 
L.  ii  c.  21 ;  Voonla,  elect,  c.  19. 

•  P.  ft,  X4,  7,  ^  6  $  P.  18,  I,  7»,  pr. 

•  P.  17,  2,  30. 

"^  P.  17,  2,  5,  ^  1  s  Faber,  rational  ad  L. 
3,  §  ft,  h.  t. 

•  P.  17,  ft,  ft9. 

'P.  17,  ft,  52,  ^  ft}  Wemher,  lect. 
com.  eod,  §  15  $  Malblanc,  princip.  ^.530. 

«•  P.  17,  ft,  9. 

"  P.  17,  ft,  29,  (  1. 
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unconnected  with  the  partnership  concerns  is  not  allowed  out 
of  the  common  stock ;  moreover,  in  a  general  partnership,  no 
one  partner  is  allowed  that  which  he  squanders  in  debauchery 
play,  or  women,^  though  necessary  expenses  for  the  support  of 
himself  and  iamily*  are  allowable.  Lastly,  the  contracts  of  no 
partnership  are  binding  when  founded  upon  a  dishonest  purpose, 
rirum  inhomstarum  nulla  est  societas.^ 


The  pmCado 

CttlpC 


Dolus. 

Spedalitiei  ia- 

ddeat  to  part- 

netthipt. 

Beneficinm 

competentUB 

ex 


Extnordinaiy 
priYate  expcniei. 

Obligadooi  u 
regard  third 
pardei. 


§  173^- 

The  obligation  of  partners  is  to  apply  to  the  common  concern 
the  same  care  that  they  would  individuaUy  bestow  on  their  own 
private  afiairs,  and  in  such  de&ult  only  is  the  partner  responsible 
for  indemnity,  fikat  is  for  such  neglect  as  applies  to  a  person  of  a 
naturally  careless  disposition,  whose  carelessness  in  any  man  of 
ordinary  prudence  would  be  gross  neglect.  Ordinary  neglect  is,  then, 
that  which  applies  to  partnerships,  and  for  this  reason,  that  the  one 
partner  can  leave  the  partnership  as  soon  as  he  discovers  his 
co-partner  guilty  of  gross  negligence ;  hence,  if  he  submit  to  it,  it 
is  his  own  fault,  and  he. is  therefore  bound  to  bear  some  share  of 
the  injury  so  accruing  ;  for  the  same  reason,  the  measure  of  the 
culpa  is  applicable  to  the  communio  incidens. 

But  if  a  socius  be  convicted  of  dishonesty,  he  is  punished 
by  in&my,  on  account  of  the  trust  of  necessity  reposed  in 
him. 

When  a  partner  becomes  accidentally  so  poor  as  not  to  be  able 
to  pay  his  share  of  the  loss  without  reducing  himself  to  be^ary, 
he  may  claim  the  beneficium^  competentiay  that  is,  that  enough  be 
left  him  to  enable  him  to  live  according  to  his  station. 

If  everything  be  common  (universalis)  then  one  partner  may 
portion  his  daughter  from  the  common  stock  though  his  co-partner 
have  no  daughter. 

But  in  limited  partnerships  he  may  only  take  his  propor- 
tion. 

If  a  partner  have  contracted  with  a  third  party,  the  rights  and 
obligations  of  the  partners  bear  a  proportion  to  their  shares,  pro 
ratay  ea  parte  qua  quUque  socius  est.^  But  if  one  conclude  a  con- 
tract without  authority,  the  others  contract  neither  obligations 
nor  rights,^  if  and  m  so  was  the  whole  partnership  has  not  benefited, 
and  an  actio  de  in  rem  verso  lies  against  the  partnership,  if  the  con- 
tracting partner  had  no  authority.^  But  if,  on  the  contrary,,  the 
contracting  socius  had  authority,  the  partnership  is  bound,  in 
solidumy  for  profit  or  loss  \  ^  most,  however,  thmk  that  the  bet 


"P.  17,2,  52,^15,  §  16,  etc. 

•  P-  i7»  a»  57- 
•Ibid. 

«  P.  14,  X.  4  pt }  C.  4,  2,  9  $  P.  21, 1, 

44^  (  I ;  Puf.  torn.  4,  obt.  24. 


»  P.  17,  2,  2S,  &  52,  §  5 ;  P.  t7,2,  63, 
§  X ;  C.  4,  2, 13. 

•.P.  7,  a.  285  P.  7»»»4>ii}  P.7»*. 
13)  in  fin. 
»  P.  14.  I,  1  ztg.  425  i  P.  14,  I,  2, 
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of  his  hoMing  such  authority  is  not  sufficient)  unless  he  expressly 
contnurt  in  the  name  of  the  societas^ 

§  1733- 
Partnership  is  dissolved  by  the  natural  or  civil «  death  of  any  of  Dwoludon  of 
the  partners,'  for  such  partner  might  have  been  the  origin  of  the  as-  SJ^dcaSf  natuiai 
sociadon,  by  reason  of  his  great  ability  or  honesty, — consequently  or  dvU. 
partnerships  do  not  descend  to  heirs,^  neither  can  such  be  compelled 
to  continue  private  partnerships,  although  the  testator  expressly 
so  willed  it,  for  this  contract  is  founded  on  consent}  but  if  the 
surviving  partner  undertake  a  new  adventure,  in  ignorance  of  the 
death  of  the  partner^  the  heir  takes  the  deceased's  share  of  profit^ 
and  loss,  and  consequently  is  bound  to  settle  and  balance  the 
accounts,  but  the  partnersnip  is  dissolved  so  soon  as  his  death  is 
blown.     The  societal  vectigalium^  or  companies  for  farming  the  Exception— 
public  revenues,  form   an   exception    to    this   rule,  for  when  a  wcjetM^ecd- 
puhlicantis  dies  his  heirs    must   continue    the   contract;    these,  SSj^^**^^ 
however,  are  mixed,  partaking  in  their  nature  of  a  common  part- 
nership and  of  a  corporation ;  the  object  in  continuing  the  respon- 
sibility in  the  heir  being  evidently  to  obtain  greater  security  for 
the  State. 

In  a  common  partnership,  however,  if   there  be  nothing  to  Ri^tof  raoio- 
prevcnt    the    surviving    partners    reassociating   themselves,  they  ^•*°"' 
may  do  so,  but  herein  lies  a  novation  :  it  is   no  longer  the  old 
but  a  new  partnership. 

A  partnership  is  determined  by  common  consent,''  and  though  one  Diaolution  hy 
partner  oppose  the  dissolution,  the  other  can  still  insist  on  it ;  «wm«^ 
this  is  founded  on  the  unfavorable  view  taken  by  the  law  of  all 
partnership  concerns,  as  giving  rise  to  litigation  and  monopoly : 
for  the  same  reason,  a  partner  may  retire  either  expresse  or 
tacite.  On  dissolution,  however,  security  is  due  on  both  sides 
to  bear  part  in  losses  which  may  occur  on  winding  up  the  asso« 
ciation  or  for  the  division  of  profits.^ 

When  one  partner  retires  it  is  required  that  he  be  present,  Dwtyofdit 
but  if  absentJ>  he  must  bear  all  loss  up  to  the  time  the  other  "^^  jwtner. 
partners  received  notice  of  his  intention  so  to  retire,  but  he  has 
ao  part  of  the  profits ;  if,  however,  he  has  made  a  profit,  he 
must  divide  it  —  nay,  also  bear  the  loss,  if  any,  quite  alone. 
Hence,  the  notice  must  be  in  good  faith,  not  with  the  view  to 
derive  sole  advantage  from  some  good  speculation  $  the  technical 
expression  is,  renunciatio  fraudulenta  liherat  socios  a  renunciante ; 
nm  liberat  renunciantem  a  sociis.      Neither  can  a  partner  retire 

'  laateibachy  coUcg.  dc.  pro  loc.  §  41 »  'P.  17^  I9  65,  ^  9. 

^rKr,ipu  185,  med.  i  ;  P.  7,  2»  28  ^  P.  *  P.  17,  2,  59. 

7. 1,67,  pr.  J  P.  7,  2,  82,  §  I  s  P.14,  i»  7  s  •  P.  17,  2,  65,  §  10. 

^- 4ii  2,  55  i  C  4»  2,  13.  •  P.  17,  M  65*  §  a- 

'P.  17, 2, 4, 1,  €  I. Diatodamnr  renun-  "^  P.  17,  2,  65. 
cutioncy  moitey capitis minudone^etegestate.                  ^  *  P.  17,  2,  38. 

P- 17,  i>  63,  ^  10.  Socictas  lolvitur  ex  per-  '  P.  17,  2,  17,  %  i. 
*omi)  ex  rebo,  ex  voluntate>  ex  acdone. 


8o 


THI   ROMAN   CIVIL  LAW* 


Dmolutioa  ^ 
accompliihmefit 
of  the  common 
dengn  of  the 
tnodation. 
Bankruptcy. 
MadncM. 
Confiscation. 
Interitui  rei. 


Remedlei  axb- 
iog  out  of 
partnetihip. 


ttfotd  tUfd 


At  sn  unseisoiulble  dme,^' when  loss*  would  accnieto'hisfi&vs 

thereby,  nor  with  impunity  before  the  time  fixed  in  the  c^mtnct, 
without  some  new  circumstances  arise.* 

The  societas  is  determined  by  the  accomplishment  of  the 
object,  or  with  the  expiry  of  the  period  for  which  it  was  formed : ' 
By  bankruptcy  or  cessio  of  one  or  all  of  the  partners  for  the 
benefit  of  his  creditors,  because  he  has  then  no  longer  any  pro- 
perty in  the  common  stock.^  If,  too,  a  partner  become  deranged, 
his  curator  has  the  power  of  renunciation  for  him.*  Confisa- 
tion  of  the  goods  of  one  of  the  partners^  determines  it.  Lastly, 
when  the  common  property  perish,  if  a  ship  be  lost  or  an  animal 
subject  of  the  partnership  perish,  it  is  at  an  end  by  the  interitus  rei. 

§  1734- 
The  actio  pro  socio  is  in  utrinque  directay  can  be  brought  before 
or  after  dissolution,  and  extends  to  heirs,  for  contribution  of 
capital  or  services,  or  promises, — in  respect  of  the  administration 
of  common  property  for  an  account, — for  indemnity  for  culpa 
levis  in  concreto.  This  action  only  extends  to  prastationes  per- 
sonaliSy  fulfillment  of  duties ;  if,  however,  a  partner  demand  that 
the  concern  be  wound  up,  and  that  the  residue  be  divided,  he 
must  bring  his  actio  communi  JividundoJ 

§  1735. 

As  regards  third  persons,  a  partner  may  found  an  action,  pr9 
rataf  on  the  act  of  one  of  his  partners,  where  they  have  com- 
missioned him  to  do  the  act,  have  ratified  it  when  already  done,  01 
where  the  societas  is  universalis.^ 

An  action  will  lie  against  partners  Who  have  themselves  con- 
tracted jointly,  either  during  the  continuance  or  after  the  dissolu- 
tion of  the  partner^ip,'^ — nevertheless,  each  must  be  pursued  for 
his  rateable  liability :  if  the  contract  have  been  made  by  agents, 
the  principals  are  liable  as /jr/raV^r^x,^^  but  have  their  plea  or  excep- 
tion for  divisio  in  solidum  if  they  have  authorized  the  agent,— but 
if  not,  then  only  in  so  far  as  it  can  be  proved  that  the  goods  came 
into  their  possession,  termed  versio  in  renty  under  circumstances 
which  show  that  each  is  rateably  liable." 

When  the  claims  of  a  partner  are  made  good  as  ag^nst  the 
estate,  a  diminution  may  be  made  on  account  of  his  debts*^' 

'P.  17,  »,«$,§  5*6. 

*  P.  171  fti  14.15, 4c  16. 

'  I.  3,  26,  \  0. 
M.3,»6,§«. 

•  C.  4,  37,  7. 
•I.  3,»6,|7. 

*  P.  XO»  3,  X|  2. 

*  Lauterbich  de  tot.  tobl.  quae  oritur  ez 
conTeiit.  cum  tortio  Ittita^  Tub.  166S,  §  1 5, 

33- 
'  Lauttrbach,  1.  c. 


*•  P.  21,  1, 44,  §  k;  P.  14^  fi  4»  l»fM 
Lauterbach,  1.*  c  ^  34*37  i  l^'^T'^f  ^P^* 
XS5,  m.  6 ;  contn,  Bex]^,  Oecon.  L.  3» 

'^'  59  ^  32>  »*  5 »  G-  £•  OelM^  piiq- 
^^tehos  iodl  ob  lociale  debitum  in  lolidom 
teneantar,  Hdmst.  1784. 

"  Thib.  Sytt.  det  P.  R,  (  514. 

■*  Thib.  1.  c.  not.  ad  §  524. 

>*  P.  iji  2,  12,  et  27  {  C  F.  Cfiothcf 
ad  L.  12»  27  (pro  socio),  Lips.  1823. 


co^r^RACTUs  consbnsuales — mandatum. 


8i 


§  1736. 
The  fourth  original  consensual  contract  is  the  mandatum^  or  The  mandatam. 
granting  full  powers.     In  its  origin  it  must  be  very  ancient }  the 
recognition  of  a  legal  remedy  in  respect  of  it,  however,  dates  very 
]ong,  perhaps  more  than  600  years  before  the  institution  of  the 
emphyteusis  as  an  independent  contract,  by  the  interposition  of  DeiiTatbn  of 
which  the  mandatum  now  stands  fifth.     Its  (denomination  is  derived  ^  ^'"^ 
from  manu  dan.     The  tradition,  as  it  were,  of  the  right  t6  act 
for  another,  was  done  by  the  fiction  of  the  mandatarius '  ^vlng 
his  right  hand,  by  which  ne  feigned  to  deliver  the  authority  to  act,^ 
or  to  transfer  to  his  mandans  those  rights  which  wete  in  himself, 
and  thereby  constitute  him  an  alter  egoJ^    Thus,  Plautus, — 

Hac  per  dexteram  tuaniy  U  dextera  retinens  manuy 

Ohsecro^  infidelier  mihi  nefuas^  quam  ego  sum  tibi^ 

Tu  hoc  agey  tu  mibi  berus  nunc  esy  tu  patronusy  tu  patery 

Ttbi  commendo  spes  opes  que  meas,  *  PHI.  mandavisti  satisy 

Satin  habesy  mandata  qum  suntyfacta  si  refer  f    TYND.  Satis? 

And  Terence,^ — 

Me,  CedM  deactram  :  p9rro  te  oroy  idem  ut  facias  Cbreme. 
Ch.  Paratus  sum.^ 

The  mandatum  was  in  bet  originally  nothing  but  the  con*  Mandatum  ia 
stitution  of  an  agency,  nor  is  anything  more  common  in  the  equivalent  to 
everyday  transactions  of  life   than  reciprocal   mandates.      We  ^8*"*^^- 
should,  however,  at  the  present  day  attach  a  very  different  import- 
ance to  giving  a  friend  a  note  of  a  thousand  pounds  to  pay  into  a 
banker's,  and  in  executing  to  him  a  formal  letter  of  attorney; 
probably  because  the  latter  is  rendered  more  expensive,  more 
respectable,  and  more  Dutch,^  by  the  addition  of  a  stamp. 

The  definition  of  this  contract  is  as  follows, — Mandatum  est  Definition. 
contractus  juris  gentium  consensu  constanSy  quo  negotium  bonestum 
alteri  id  suscipienti  gratis  gerendum  commititur. 

The  chief  point  upon  which  this  contract  turns  is  the  gratui-  Mandam,  man- 
tous  performance  of  it.     The  party  giving  the  authority  to  act  d«tari"S  »»- 
is  termed  nfandansy — the  authority  thus  given,  mandatumy — and    *^**™* 
the  person  who  receives  it,  mandatarius.      This  contract,  then, 
derives  its  denomination  of  consensual  from  the  authority,  for 
that  applies  to  both  parties  and  implies  consensuality,  the  con-  ia  comenwal. 
ferring  on  the  one  part  and  the  acceptance  on  the  other.     As 


*  Udonu  Origo^  4,  4. 

'Ger.  Noodty  Probabil.  4,  X2,  p.  108. 
'  PlaaL  Captiv.  Act.  2,  sc.  3^  v.  t%f  sq. 

*  Ter.  HeautDndy  Act.  3,  sc.  i,  ▼.  84*  sq. 
'  WilKam  III.  introdaced  the  blesing  of 

tompi  in  1673  (5  W.  &  M.  c.  21 ;  6  &  7 
W.  «c  M.  c  12  ;  9  &  xo  W.  m.  c.  25), 
^cr  the  want  of  wiuch  the  ends  of  justice 
^^e  io  often  frustrated.  Late  enactments 
"^ve  lessened  the  expeme  by  reducing  the 
^aottnt  (13  &  14  Vk.  c.  97),  but  left  the 
VOL.   in. 


real  evil  subtisdng  in  a  midgated  fbnn«~Tis. 
the  inadmisubility  of  unstamped  documents 
in  evidence,  and  the  impossibility  in  some , 
cases  of  post-stamping  on  any  condidons. 
The  French  adopted  from  the  Dutch  in- 
vendon  this  luminous  mode  of  creadng  a 
revenue,  which  is  now  an  almost  universal, 
and  not  perhaps  an  inequable  modeof  taxa. 
tion.  The  United  States  of  America,  despite 
the  Dutch  origin  of  New  York,  have  not 
yet  adopted  it. 

M 
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Ii  a  contractus 
amicoTum. 


Diffcfi  from  the 
negotionim 
getdo; 
From  locatio 
conducdo ; 
FromcontiUum} 


From  commcD" 
jdatio; 
From  jutios. 


The  manda« 
torn, — ^how 
conidtuted ; 
maybe 
Expreanim, 
PrKuunptum. 


Speciale. 

Judiciale. 

Ratione  modi. 
Extrajudkiale. 


Fumm. 

Condidonatum. 
In  diem  dilatum 

In  rem  alieoam. 
In  rem  tuam. 


Simplex. 
Qgalificatum. 


this  contract,  being  one  of  the  contractus  amicorum^  is  founded 
on  good  faith  and  honour,  a  breach  of  it,  or  even  negligence  in 
theperformance  of  the  promise,  induced  the  penalties  of  infamy. 
The  mandate  differs  from  negotiorum  gestio  in  that  it  is  under- 
taken by  express  desire,  which  the  latter  is  not ;  from  letting  and 
hiring  of  services,  because  gratuitous  \  it  differs  also  from  coun- 
sel given,  because  that  is  for  the  sole  advantage  of  the  recipient, 
who  is  moreover  not  obliged  to  follow  it, — neither  does  he  who 
gives  counsel  indemnify  the  receiver  if  it  turn  out  bad,  except  in 
cases  of  fraud.  Recommendation  follows  the  same  rule,  and  is 
therefore  different  from  a  mandatum^ — as  also  a  command,  or 
jussuSy  which  is  given  to  inferiors  under  control,  not  to  equals. 

.     §  1737- 

A  mandatum  may  be  given  expressly  or  impliedly, — the  former 
verbally  or  in  writing,  as  by  letter  from  one  absent  ;* — the  latter* 
are  termed  mandata  prasumta,  as  where  one  par^  in  the  presence 
of  another  performs  his  business  for  him,  whicn  amounts  to  the 
presumption  of  express  assent :  in  like  manner  parents  are  the  man- 
dataries of  their  children ;  brothers  and  sisters,  who  appear  before 
court  for  one  another,  are  presumed  to  be  authorized.^ 

Secondly,  a  mandate  for  a  particular  business  is  speciaky — ^but 
for  general  purposes,  generali ;  to  perform  judicial  business  it 
is,  termed  judiciale  ratione  objecti^  but  when  a  declaration  is  made 
before  a  magistrate  by  a  party,  that  he  constitutes  such  an  one 
his  attorney,  it  is  termed  mandatum  judiciale  ratione  modi :  in 
like  manner,  the  mandatum  extrajudiciale  ratione  modi  is  when 
the  same  act  is  done  privately ;  but  an  extrajudicial  power  is, 
if  not  otherwise  designated,  a  mere  commission  to  do  an  ordinary 
act,  such  as  buying  or  selling.  Moreover,  a  mandatum  may 
be  purum^  quite  unconditional  and  absolute,'— or  conditionaium^ 
with  a  condition  appended,—  or  in  diem  dilatum^  for  a  certain 
period. 

Mandatum  in  rem  alienam  is  a  commission  to  perform  an  act 
for  the  advantage  of  a  constituent,  or  in  rem  suam :  this  occurs 
when,  by  the  old  law^  a  debt  having  been  made  over^  the  grantee 
cannot  legally  sue  in  his  own  name,  and  requires  a  full  power 
for  this  purpose,  which  is  termed  procura  in  rem  suam.  This 
practice  continues  in  some  cases  of  adsignatio^  and  when  it  is 
desired  that  the  cession  should  not  be  ostensible ;  the  latter  law, 
however,  almost  unexceptionally  abolishes  the  necessity  for  this 
procuration. 

Mandatum  simplex  occurs  when  the  act  is  to  be  done  for  the 
benefit  of  the  constituent  j  qualificatum^  when  for  the  benefit  of  a 
third  party  at  the  risque  of  the  constituent,  as  when  one  party 


'  These  are  depositum,  mandatum,  so- 
cictas,  tutela,  §  i}i9»  H.  op. 
'  P.  I7>  h  h  S  ». 


»  P.  17,  I,  6,  §  ». 

*  P^  3f  3»  35» 

*  P.  I7>  ii  3- 
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requests  another  to  borrow  money  for  him^ — this  resembles  the 
case  of  security. 

§  1738. 

This    contract,    originating    in    the    necessity   of   delegating  Kecetsityofthb 
authority  in  time  of  sickness  or  durme  absence,  or  for  mere  ^"tract. 

••'  .  r  1  »  f        I'fl*    ^      •  *  Five  intcwrti  on 

convenience,  is  performable  on  nre  different  interests.^  ^h^ch  per- 

In  gratiam  mandantis  soliusj  for  the  benefit  of  the  mandans  formable: 
only,  as  when  he  commissions  another  to  buy  him  an  estate.  a"^»Uuir*°" 

In   gratiam    mandantis  et  mandatariiy  as   when    Sempronius  i^gntiammtii- 
authorizes  Titius  to  lend  money  at  interest  to   Caius  to  make  dads  et  man- 
payment  to  him,  Sempronius,  thereof.  ^**'" ' 

In  gratiam  tertii  vd  aliina  causa*     Thus,  if  Sempronius  give  In  gntiam  tertii 
Caius  authority  to  buy  an  estate  for  Titius,  though  Sempronius  ▼•^  *>*"»»«»*> 
have  no  interest  in  the  performance  at  first,  yet  afterwards  both 
Caius  and  Sempronius  are  subject  to  each  other's  action,  and 
Sempronius  becomes  accountable  to  Titius. 

In  gratiam   mandantis  it  tertii  c/iusay  as  when  Sempronius  In  gndam  man- 
authorizes  Caius  to  buy  an  estate  for  Sempronius  and  Titius.  dantii  et  tertii 

In  gratiam  mandatarii  it  tertii  causa j  as  when   Sempronius  in  gratiam  man- 
commissions   Caius  to  lend  money  to  Titius, — Sempronius  on  dataxii  et  tertii 
his  part  is  interested  in  seeing  that  Caius  acts   bond  /idiy  and  ^^^*^ 
Sempronius  calls  Caius  to  account  for  mala  fides. 

Gaius  thus   states  it, — Mid  tantum  gratid — aliind  tantum — 
mea  et  aliind — tud  it  med — tud  it  aliend, 

%  1739- 

To  constitute  a  mandatum  the  authori^  must  be  given  before  The  constitution 
or  during  the  progress  of  an  aiFair,  for  it  it  be  not  given  until  o^the  mandatum 
^r  its  termination  by  way  of  confirmation,  it  is  then  no  mandate,  the'ceminatioA 
but  has  been  a  mgotiorum  gistio,  of  the  busineo. 

It  must  be  for  an  honest  end,  and   not  contra    bonos  morcs^  Not  be  contra 
such  as  commissioning  any  one  to  give  security  for  a  whore.  "•  mott^ 

A  mandate  must  be  gratuitous — that  is,  so  undertaken  that  the  And  gratuitoui. 
ffuindatarius  have  no  perfect  right  to  recover  a  compensation  : 
the  Roman  law,  however,  permitted  an  honorarium^  in  testimony 
of  gratitude  to  be  promised ;  This  is  in  fact  a  contingent  reward, 
which  may  be  even  demanded  by  such  as  notoriously  live  by 
paiucular  sort  of  duty  entrusted  to  them,  but  in  such  case  they 
are  improperly  termra  mandataries,  but  no  doubt  can  become 
conductores  or  proxinita^  paid  commission  agents ;  the  nature  of 
tbc  precedent  contract  of  mandate  is  not  altered,  however,  by 
the  subsequent  gift  of  an  honorarium. 

'Cui,P.  17, 1, iy^2}  I.  3y  27, §  1-6.     §   IX.    The  proxebitae  (irp6  Uvtav)  liad 
'  P>  I7»  i|  I  x>  ^  12.'  regular  offices  for  commission  butineai. 

'P-  17.  I,  6,  &  7;    P.   5,   3,  25, 
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The  mandabiy 
bindt  his  prin- 
cipal to  the 
extent  of  his 
instructions. 


Jus  retentionis. 


Substitudon  by 
mandstiry. 


§    1740- 

It  is  a  question  whether,  and  how  fer,  the  mandatary  binds  his 
principal  or  is  bound  himself,  when  he  has  exceded  the  limits  of 
his  commission.  Sabinus  and  Cassius  think,  that  he  who  so  ex- 
cedes  never  had  any  right  of  action  at  all,  but  Nerva  and  Proculus 
that  he  has  the  right  of  action  to  the  extent  of  the  instructions, 
but  not  for  the  excess, — which  latter  is  law.^  If  a  mandatary, 
however,  bought  for  less,  and  sold  for  more  than  his  instructions 
authorized,  it  is  well, — but  if  vice  versi,  he  is  answerable  for  the 
excess  or  deficiency  in  his  own  person  ;*  nevertheless,  the  man- 
datary may  exercise  the  right  of  retention,  and  refuse  to  delirer 
the  thing  until  the  whole  excess  be  paM  him,  in  which  case  the 
principal  must  sue  for  the  amount  of  his  interest. 

This  contract  in  a  great  measure  depends  upon  the  confidence 
the  mandans  has  in  his  agent,  consequendy  this  latter  cannot 
substitute  another  without  consent  of  his  principal ;  if  he  do  so 
nevertheless,  and  the  commission  be  satisfactorily  performed,  it 
will  be  allowed  to  stand  good.' 


Dolus  iuToWes 
the  penalties  of 
infamia. 


The  pnestatio 
cttlp«  in  man« 
datis. 


Less  severely 
construed  than 
in  deposits. 


In&my  attaches  to  fraud  in  the  contract  of  mandatum,  quoad 
both  principal  and  agent ;  for  the  one  imposes  upon  good-natured 
honesty,  the  other  betrays  a  sacred  confidence. 

Before  the  judicium  tnandati  was  instituted,  the  only  remedv 
for  mis  or  non  feasance  was  the  penalty  of  in&my,  which 
enabled  disinherited  brothers  and  sisters  to  deprive  of  the  benefit 
of  a  will  a  persona  in^amis  instituted  heir,  excluded  such  person 
from  public  offices  and  dignities,  and  rendered  him  incapable 
of  being  a  witness,  or  at  least  discredited  his  testimony. 

By  degree  of  blame  is  meant,  that  any  culpa  short  of  the  legal 
degree  does  not  render  the  party  liable  for  the  damage  arising  on 
account  of  it,— in  fact  he  is  then  not  to  be  considered  as  being  to 
blame  at  all ;  should  he,  on  the  other  hand,  have  been  guilty  of 
such  degree  of  blame,  he  will  be  liable  for  the  damage,  the  amount 
of  which  then  remains  to  be  assessed. 

The  degree  of  culpa  necessary  to  originate  a  liability  in  the 
case  of  mandates  is  generally  less  than  that  applicable  to  deposits. 
The  difference  between  these  two  very  similar  contracts  is,  that 
in  the  latter  nothing  is  to  be  actively  done  in  respect  of  the  object 
deposited, — the  culpa  must  therefore  consist  in  non  feasance  \  in 
the  former  the  reverse  is  the  case,  for  the  duty  entrusted  to  the 
mandatary  is  one  of  feasance,  consequently  his  culpa  must  arise 
either  out  of  a  non  or  a  iRiVfeasance. 

>  P  I7>i9  3>  i  »{  P.  I7»  itM  P-  Z7»  in  goaidianshlps :  the  act  is  ratified  if  the 
1 9  33*  property  of  the  pupill  be  not  deterionted. 

*  ^'  4f  35»  '»•    The  same  rule  appUes         »  P.  17,  x,  8,  %  3,  x.  i,  19,  in  ti** 
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For  this  reason  the  contract  of  mandate  is  more  onerous  than  Mandates  com- 
that  of  deposit ;  and,  as  both  are  gratuitous,  the  question  arises  of  pa«d  with 
whether  the  mandatary  be  intitied  to  more  consideration  than  the    ^^^ 
depositary.     To  safely  keep  certainly  requires  but  little  skill  or 
labor }  but  to  perform  any  business,  however  simple,  in  a  proper 
manner,  some  amount  of  both  one  and  the  other  must  be  exer- 
cised.    If  die  mandatary  have  not  this  skill,  or  is  unwilling  to 
bestow  the  requisite  amount  of  labor  upon   the  business,  he  is 
guilty  of  a  CMilpa  in  initio  in  undertaking  it,  for  whosoever  holds 
himself  out  to  the  world  to  perform  any  business,  gives  an  implied 
guarantee  of  his  capacity  to  perform  it  efficiently.      The  law, 
however,  throws  the  onus  on  him  who  gives  the  commission ; 
and  it  is  said  that  whoso  intrusts  his  business  to  a  negligent 
friend,  must  attribute  any  loss  not  to  him,  but  to  his.  own  neglect 
in  intrusting  it  to  an  incompetent  person. 

Thus  it  results  fitxn  a  comparison  of  the  two,  that  a  lower  Lot  care  due 
degree  of  care  should  be  expected  from  the  mandatary  than  from  ^°"  **jj  "^"* 
die  depositary.     Could  we  consider  the  passages  refer  both  to  a  ^^^^tu^ 
common  standard,  this  difierence  would  vanish.     The  mandatary, 
as  also  the   depositary,  must  surely  take  the  same  care  of  the 
business  or  things  committed  to  them  as  they  would  of  their  own, 
and  in  this  point  of  view  the  same  degree  of  care  would  be  re- 
quired from  both. 

The    Romans    appear,  nevertheless,    to   have  recognized   a  Honorarium 


disdnction,  by  allowing  a  compensation  in  the  shape  of  an  pronusedi 
honorarium  to  be  promised  beforehand  to,  the  mandatary, — that  **  "**"  **^ 
was  denied  to  the  depositary,  tP  whom  such  recompense  could 
only  be  promised  afterwards ;  and  this  is  an  important  feature, 
when  we  are  called  upon  to  pronounce  as  to  the  degree  of  culpa, 
because  of  the  rule  sicundum  utilitaUm  contrabentium  it  dolus  it 
culpa  ist  prastanda. 

Cicero  expresses  a  very  decided  opinion  on  the  question  pf  Cicen>*t 
mandates, — In  privatis  nbus  si  auis  mandatam  non  modo  malitio-  """J^*  o» 

^r     ,       -C  J'  A  ^»  !•     neglect  m 

sius  gesstssit  sui  quastus  aut  commodt  causa^  Virum  ittam  negli-  mandates, 
gentios  cum  majons  sumtnum  admississi  didicus  (BStimabant :  itaqui 
mandati  constitutum  ist  judicium,  non  minus  turpi  quam  furti.* 
Here  the  comparative  malitiosius  is  used,  which  supposes  a  posi- 
tire,~-what  is  that  positive  ?  it  must  therefore  be  interpreted  with 
unusual  malice  :  as  for  mgligintiusj  it  ms^  be  compared  with 
his  mode  of  managing  his  own  afiairs.  The  term  malitiosius 
dearly  means  dolus^ — ^and  if  so,  malitiosi  would  imply  culpa  lata. 
It  must  at  the  same  time  be  remembered  that  Cicero  spoke  in 
this  case  as  an  advocate  ;  and  we  may  observe  in  all  the  principles 
laid  down  by  that  great  orator,  a  certain  tendency  to  extreme 
expressions,  which  may  put  us  upon  our  guard  a^nst  under- 
standing them  at  any  rate  literally. 

1 1.  3.  15,  §  3.  '  Pro  Rose.  p.  1 16. 
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Mandttum 
quasi  mitenbile 
comjHired  with 
the  depoutum 
miKrabile. 


Ulpian^s  dii- 
tincdon  between 
deposituxn  and 
mandaCnm. 


Paaiages  in  the 
Codex. 


The  case  of  the  depositum  misirabile  may  also  be  made  appli- 
cable  to  mandates,  for  the  degree  of  blame  will  be  less,  if  the 
agency  be  in  a  measure  forced  upon  the  agent  by  circumstances, 
who  thereupon  undertakes  it  in  order  to  save  the  principal  from 
an  inevitable  loss, — in  such  case  the  degree  of  blame  could  be  but 
very  slight. 

The  famous  law  of  Ulpian^  is  the  most  important,  as  distin- 
guishing between  depositum  and  mandatum.  Thus  .  •  •  •  dolum 
tantum  depositum  et  precarium  ;  dolum  et  culpam  mandatum 
commodatumy  venditum^  pignore  acaptum^  locatum ;  item  dotis  datis 
tutela^  negotia  gesta  in  bis  quidem  et  diligentiam  [recitiunt) 
societas  et  rerum  communio  et  dolum  et  culpam  recipit,  in  this 
controverted  passage,  it  would  appear  that  nothing  short  of  fiaud 
renders  the  value  of  a  deposit  or  precarious  loan  liable, — that  not 
also  fraud  but  also  culpa  will  render  him  liable  in  the  mandatum, 
which  is  put  on  a  par  with  the  gratuitous  loan,  sale,  mortgage, 
hiring,  partnership,  and  a  communion  of  goods.  It  is  upon  this 
passage  that  Hasse^  divides  culpa  into  lata  and  levisy  rejecting  the 
levissimaj  instead  of  boldly  rejecting  all  set  rules  as  to  degrees. 

The  second  passage  is  from  die  Codex,* — Procuratorem  nsn 
tantum  pro  bisy  qua  gessity  sed  etiam  pro  bis  qua  gerenda  suscepit^ 
et  tarn  propter  exactam  ex  mandato  pecuniam  quam  non  exactam^ 
tum    dolum    quam    culpam   sumptuum    ratione   bona  fide    habiUiy 

{)rastare  necesse  est,  ^What  can  this  mean,  than  that  he  is 
iable  generally  for  neglect  less  than  deceit,  for  malfeasance,  mis- 
feasance, and  nonfeasancew  The  next  passage  confirms  this 
view,* — A  procuratore  dolum  et  omnem  culpamy  non  etiam  impro- 
visum  casum  prastandam  esscy  juris  auctoritate  manifeste  declaratur. 
What  is  meant  by  omnis  culpa  ?  that  the  procurator  is  responsible 
for  every  degree  of  neglect,  and  therefore  the  slightest  in  all 
cases,  or  generally  according  to  the  particular  circumstances  in 
any  case,  for  a  greater  or  less  degree,  as  may  be  just. 

The  third  passage  is,^ — In  re  mandata  non  pecunia  solum^ 
cujus  est  certissimum  mandati  judiciumy  verum  etiam  astimationis 
periculum  est.  Nam  sua  quidem  quisque  rei  moderator  atque 
arbiter  non  omnia  negotioy  sed  pleraquey  ex  proprio  animo  faclty 
aliena  vero  negotia  exacto  officio  geruntury  nee  quidquam  in  eorutn 
administratione  ac  declinatum '  culpa  vacuum  est.  This  is  still 
looser  in  its  expression  than  the  other;  but  we  learn  from  ity 
that  whatever  is  performed,  must  be  performed  in  a  business-like 
manner,  irrespective  of  the  way  in  which  the  principal  would  hare 
done  it,-^that  no  particular  degree  of  culpa  can  be  assigned  to 
this  contract,  but  that  in  addition  to  the  dolus  a  culpa  generally 


>§iS3o,h.  op.5  P.  50,  17,23. 
*  iiber   die  culpa   des   R.  R.    £d.  2, 
1838. 


•C.4,35,  IX. 

*C.  4,35,13. 
*C.4,35,2i. 
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applies,  the  degree  of  which  depends  upon  circumstances,  and 
the  amount  of  damage  accruing  from  which  is  to  be  taxed  and 
charged  on  the  mandatarius,  who  must  perform  his  principal's 
affairs  in  a  more  orderly  way  than  his  own,  not  being  at  liberty 
to  follow  his  £mcy,  but  being  bound  by  the  usual  routine  of  busi- 
ness. 

§  1743- 

The  contract  of  mandate  may  be  dissolved  by  the  mutual  con-  iMMoludon  of 
sent*  of  both  parties,  or  of  either  of  them  singly.       The  first  ^^^o**^*^***^ 
proposition   requires^  no  elucidation,  because  it  is  clear  that  the  S!^^^' 
contract  constituted  by  consent  will  cease  by  dissent.  agnement. 

The  reason  for  which  the  principal  may  revoke  his  mandate  at  By  the  sole  act 
his  own  pleasure  is,  that  he  only  promised  when  he  constituted  ^  ^*  mandam. 
the  contract  to  ratify  whatever  his  agent  should  do  in  his  name, 
and  hold  him  harmless  against  damage,  but  he  by  no  means  pro- 
mised that  he  would  perform  the  business  by  this  particular  agent,  * 
employing  no  other :  moreover,  it  is  ,said,  no  damage  can  accrue 
to  an  agent  by  his  being  deprived  of  a  gratuitous  office  ;  ^  but  this 
is  a  bad  reason,  and  untrue,  for  there  are  many  cases  in  which 
it  would  be  ruinous  to  an  agent.     Suppose  the  case  of  an  attorney 
receiving  the  rents   of  a  high  and  locally  influential  nobleman 
gratuitously,  in  consideration  of  the  importance  which  the  trust 
known  to  be  reposed  in  him  by  that  particular  individual  would 

8've  him,  and  that  the  mandate  were  suddenly  withdrawn ;  hence 
opfner,  in  his  note,  qualifies  this  assertion,  by  saying  that  he 
doubts  if  the  mandans  can  discharge  the  mandatarius  without  his 
consent,  when  the  contract  is  beneficial  to'this  latter, — and  this,  it 
will  be  seen,  is  probably  good  law. 

The  Repudiation  by  the  mandatarius  dissolves  the  contract.  By  the  sole  act 
because  the  law  holds  it  a  hardship  to  compell  a  man  to  perform  a  ^^?  ""**" 
gratuitous  office  against  his  will,  and  therefore  presumes  an  alter- 
native agreement  to  perform  the  business  or  renounce  in  due 
time. 

Now  if  the  mandans  recall  his  mandate  he  must  do  it  reintegra^  Thecontnctcan 
or  before  it  has  become  impossible  for  the  mandatary  to  recede  ^  terminated 
from  his  having  commenced  upon  the  business,  and  an  action  will  „  integnT^  *°* 
lie  against  him  if  damage  accrue  to  his  agent  by  his  revocation ; 
the  liability  of  the  agent  is  then  applied  only  to  so  much  of  the  Liability  of  the 
commission  as  he  may  have  performed.  mandatariui. 

In  like  manner  the  mandatary  is  liable  to  an  action  to  the  amount  The  manda- 
of  the  damage  if  he  renounce,  intempestivejthst  is,  at  a  time  in  tarius  must  not 
which  it  is  impossible  for  the  principal  to  find  another  who  can  J^TOmmcly." 
perform  the  duty  as  well ;  he  may,  however,  renounce,  if  he  have 
just  reason  for  so  doing,^  but  he  cannot  be  compelled  to  specific 
performance  of  his  contract. 

'  L  3>  30,  §  4..  •  Hopfner,  com.  §  927.  '  ^'  3j  *7»  §  '!• 
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Diaoltttion  of 
the  contract  by 
death. 


Death  of  the 
mandans. 


Oftheman- 
datariua. 


The  death  of  either  party  cancells  the  contract,  because  the 
mandate  is  usually  given  in  respect  of  the  personal  capacity  of  the 
party  to  perform  it.  Now,  if  the  principal  die  before  the  agent 
has  entered  upon  the  business,  he  is  not  bound  to  continue  it, 
but  if  he  perform  it,  the  death  of  the  principal  being  known 
to  him,  he  has  no  claim  to  be  held  harmless  ;  but  if  he  have  not 
known  it,  and  performed  the  business  in  ignorance  of  the  fact,  he 
is  held  excused.  Vinnius  ^  extends  this  to  a  misconception  on  his 
part,  that  the  law  compelled  him  to  finish  that  which  he  had 
begun,  but  ignorance  of  the  law  cannot  be  pleaded  as  an  excuse. 
where  the  mandate  is  given  to  the  mandatary  and  his  heirs,  or 
where  the  mandate  is  to  be  performed  after  the  death  of  the  man- 
dans — ^as  is  the  case,  for  instance,  when  instructions  respecting  the 
funeral  of  the  mandans — his  death  does  not  affect  the  question. 

If  the  mandataiy  die  his  heirs  have  no  concern  with  the  man- 
date, even  to  complete  that  which  the  deceased  may  have  entered 
upon ;  and  though  principal  or  agent  die,  the  heirs  of  the  manda- 
tary are  neither  capacitated  nor  compellable  to  finish  the  business.' 


Mandates  very 
ancient,  the 
remedy  may 
be  of  more 
recent  intro- 
duction. 


On  aU  fours 
with  fidei  com- 
missa. 


Mandate  in  its 
nature  more 
destitute  of 
remedy  than  the 
commodatum 
and  depositum. 


§  1744- 

Commentators  assert  the  mandate  not  to  be  of  very  antique 
origin,  but  there  is  an  error  in  this  unqualified  mode  of  stating  a 
probable  fact, — it  would  be  more  correct  to  say,  that  the  legal 
remedy  now  applicable  to  mandates  is  of  comparatively  modem 
introduction,  for  it  is  manifestly  incorrect  to  state,  that  the  simple 
commissioning  a  friend  to  perform  any  duty  for  another  is  not 
as  old  as  society  itself.  This  will  be  best  understood  by  a 
reference  to  bequests  in  trust : '  these  were  originally  precatoiy 
to  the  fiduciary,  who  might  perform  them  or  not  as  be  pleased, 
since  the  law  vested  the  trust  property  absolutely  m  him. 
Praetorian  equity,  however,  stepped  in  to  remedy  the  evil  arising 
from  frequent  breaches  of  this  honorable  confidence,  and  gave 
relief:  in  like  manner,  the  remedy  arose  in  the  case  of  a  mandate. 
Whei>  a  commission  is  for  fee  or  reward,  it  is  not  a  mandate, 
but  a  locatio  conductioy  for  the  non,  mal,  or  misfeasance  of  which 
an  action  lies,  because  of  the  mutual  promise— on'  the  one  side 
to  perform  the  commission,  and  on  the  other  to  receive  a  reward ; 
there  is,  therefore,  here  a  consideration  which  there  is  not  in  the 
mandate. 

The  same  is  the  case  in  the  commodatum  and  the  dgpositumy 
as  compared  with  the  locatio  conductio;  these,  however,  indepen- 
dently of  the  relief,  given  no  doubt  subsequently,  are  not  by  their 
nature  so  utterly  devoid  of  remedy  as  the  mandate,  for  in  both 
cases  the  object  deposited  or  lent  for  use  can  be  recovered  by  a 
ret  vindication — but  in  the  case  of  the  mandate  not   pcrforaied 


*  Ad  I.  3i  27,  §  10,  n.  4. 


'  Vin*  1.  c.  n.  3. 


•  vidc^  I337»h.  op. 
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there  is  nothing  tangible  to  recover,  since  ic  is  a  promise  to  do 
services* 

It  is  therefore  not  surprising,  that  it  was  a  question  gravely  Doubt  if  an 
debated  in  the  courts  of  law  in  this  country,  whether  an  action  ■**"•■  ^*StoiM  * 
would  lie   (or   the   damage  resulting  from  the   misfeasance   of  ^  ofa^cy 
a  gratuitous  promise.     The  paragraph  of  Sir  William  Jones^  is  in  England, 
worthy  of  notice, — ^^  Actions  on  this  contract,"  says  the  learned  Sir  w,  Jone^ 
author,  ^<  are,  indeed,  very  uncommon,  for  a  reason  not  extremely 
flattering  to  human  nature,  because  it  is  very  uncommon  to  un- 
dertake any  office  of  trouble  without  compensation^ — but  whether 
the  case  really  happened,  or  the  reward  which  had  actually  been 
stipuhted  was  omitted  in  the  declaration,  the  question  ^  whether 
a  man  was  responsible  for  damage  to  certain  goods  occasioned  by  bis 
negligence  in   ferformtng  a  gratuitous  promise^  came  before  the 
court  in  which  Lord  Holt  presided  so  lately  as  the  second  year 
of  Queen  Anne ;  and  a  point  which  the  first  elements  of  the 
Roman  law*  have  so  fiilly  decided,  that  no  court  of  Judicature 
on  the  continent  would  sufFer  it  to  be  debated,  was  thought  in 
England  to  deserve  what  it  certainly  received,  very  great  considera- 
tion*^   The  case  was  this : — Bernard  had  assumed  without  pay 
safely  to  remove  several  casks  of  brandy  from  one  cellar  and  lay 
them  down  safely  in  another,  but  managed  them  so  negligently 
that  one  of  the  casks  was  staved.     After  the  general  issue  joineo, 
and  a  verdict   for   the  plaintiff  Coggs,  a  motion  was  made  in 
arrest  of  judgment  on  the  irrelevancy  of  the  declaration,  in  which 
it  was  neither  alleged,  that  the  defendent  was  to  have  any  recom- 
feme  for  his  pains^  nor  that  he  was  a  common  porter;    but  the 
Court  was  unanimously  of  opinion    that  the  action  lay, — and 
as  it  was  thought  a  matter  of  great  consequence,  each  of  the 
judges  delivered  his  opinion  separately." 

Hence  it  would  appear  that  the  period  at  which  an  action  was 
given  at  Rome  against  a  mandatary,  corresponds  as  relates  to 
the  introduction  of  this  principle  with  the  reign  of  Queen  Anne, 
in  which  an  action  was  held  to  lie  against  a  bailee  for  work 
and  labor  without  recompence. 

Now,  Sir  William  Jones  says,  *'that  if  Henry  volunteer  to 
clean  a  ditch  gratuitously  for  Robert,  who  therefore  did  not 
perform  the  work  himself,  and  that  Henry  neglecting  to  do  so, 
it  overflowed  and  spoilt  Robert's  corn,  Robert  would  have  an 
acdoQ  against  Henry."  ^  But  how  could  he  on  a  nudum  pactum  i 
If)  on  the  other  hand,  however,  Henry  insufficiently  cleaned 
the  ditch,  the  action  would  undoubtedly  lie  ;    wherefore,  then, 

'  BtHmeiiti,  p.  5S,  2nd  ed.  Lond.  179S.  '  Lord  Rayniond,  909-910 ;  i  Salk,  26  $ 

'  It  faai  bem  seen  that  Sir  W.  Jones  Com.  133;  Fair.  13,  131,  528. 
is  miitaken  in  this   ancrtion,   and   that         *  Yearb.  19  Hen.  VI.  49.     An  action 

t&ertii  erery  ground  (ot  supposing  that  the  oi  tort^  or  an  action  on  the  cau,  would  lie. 

fra  dements  of  the  Roman  law  did  not  Ytarb.  11  Hen.  IV.  33  (24);  Id.  3  Hen. 

retogiuie  an  action  for  nonfeasance  in  this  VI.  36  &  37  j  Stath.  Abr.  tit  $  Actions 

^^Bt.  surle  cas  pi.  20;  5  Term.  Rep.  150. 
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this  difference  7  The  ground  of  it  lies  in  cbe  very  nature  of  the 
consensual  contract,  which  is  perfected  by  performance:  now, 
if  Henry  promise,  and  there  be  no  consideration  on  the  other  side, 
k  b  not  a  locatio  conduction  therefore  there  is  no  mutuality,— 4}ut 
directly  he  performs  it,  it  falls  into  another  dass  of  contracts,  the 
consensual  or  real,  and  acquires  binding  force,  so  that  for  n^^nt 
performance  involving  a  culpa  an  action  lies  for  the  estimation  of 
the  damage,  but  where  hand  was  never  put  to  it  at  all,  no  cod- 
tract  has  arisen,  though  an  action  of  tort  may  lie«  This  is  die 
case  of  the  stokers  in  the  Aquilian  law,^ — ^A  properly  liglits  a 
fire,  B  omits  to  watch  it,  and  the  villa  is  burned : — ^it  is  asked  if 
any  action  lief  for  A  did  his  duty,  and  B  did  nothing.  To 
assign  a  utilis  actio  as  a  remedy,  appears  evading  the  ques- 
tion«  This  difficulty  will  account  for  the  great  consideradon 
given  by  the  judges  to  Coggs  v.  Bernard,  which  was  how- 
ever a  case  of  jvui/feasance,  and  therefore  the  action  on  the 
consensual  contract  lies  ;  but  the  supposed  case  of  Robert 
v«  Henry  is  one  of  nonfeasance.  Before  quitting  this  question,  Sir 
William  Jones  appears  to  call  once  more  for  attention  in  refer- 
ence to  the  above  suppositious  case  of  nonfeasance,  in  which  he 
asserts  that  Robert  may  maintain  his  action  on  the  case  :-^"  And 
so,"  he  adds,  ^^  in  a  thousand  cases  of  proper  bailments  that  might 
be  supposed,  where  a  just  reliance  on  the  promise  of  the  defendent 
prevented  the  plaintiff  from  employing;  another  person,  and  was 
consequently  the  cause  of  the  loss  which  he  sustained  i*  for  it  is, 
as  it  ought  to  be,  a  general  rule,  that  for  every  damnum  injuria 
datuM^  an  action  of  some  sort,  which  it  is  the  province  of  the 
pleader  to  advise,  may  be  maintained,  and  although  the  gratuitats 
performance  of  an  act  be  a  benefit  conferred,  yet,  according  to 
the  just  maxim  of  Paulus,  adjuvan  nos^  non  dicipi^  beneficio  ofcrtet* 
But  the  special  damage^  not  the  assumption,  is  the  cause  of  tbis 
action ;  and,  if  notice  be  given  by  the  mandatary,  be/ore  any  damage 
incurred^andtubiU  another  person  may  be  employed^  that  he  caimot  per- 
form the  work,no  process  of  law  can  enforce  the  performance  of  it." 

*'  A  case  in  Brook,  made  complete  from  the  Year  Book  to 
which  he  refers,  seems  directly  in  point  j  for,  by  Chief  Justice 
Fineux,  it  had  been  adjudged  that,  ^  If  a  man  assume  to  build  a 
house  for  me  by  a  certain  day,  and  do  not  build  it,  and  I  suffer 
damage  by  his  nonfeasance^  I  shall  have  an  action  on  the  case,  as 
well  as  if  he  had!  done  it  amiss  J  But  it  is  possible  that  Fineux 
mieht  suppose  a  consideration,  though  none  be  mentioned.^'  ^ 

In  the  case  of  a  deposit  it  is  a  nudum  pactum  till  the  depositary 
receives  the  deposit,  whereupon  it  is  at  once  converted  into  a 
contract. 


1  f;  ^\  **  *7»  i  9 }  h  X533t  h-  op. 
»  Yetrb.  19  Hen.  VI.  49. 

•  P.  9, 1,  »7,  U  9. 

*  P.  i|>  6,  17,  3, 


*  Bro.  Abr.  tk.  Acdon.  far  le  caie,  7it 
5  Term.  Rep.  143.  The  word  miam 
clearly  does  mi  imply  cojuidencioo. 
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§  1745- 
The  mandans  has  his  actio  mandati  dincta  against  his  man-  Remedietbythe 
datarjr  for   neglecting   his  business^  and   the  agent  against  his  "J*^°*.*"** 
principal,  for  cost  and  damage  incurred,  his  actio  mandati  ccn^  **"^ 

traria. 

The   actio  mandati  directa  lies   against  the  mandatary  for  a  Actio  mmdati 
debtor  and  creditor  account,  and  the  balance  due  on  the  trans-  <Ui^t>* 
action,  together  with  damages  for  dolus  or  culpa^  as  the  case 
may  be.     There  is  no  action  against  heirs  except  on  account  of 
the  mis   or  nonfeasance  or  feasance  of  the  deceased,  for  they 
cannot  procede  with  the  business,  which  is  always  from  its  nature  - 
purely  persond. 

The   actio  mandati  contraria  is   brought  by  the  mandatary  Contnria. 
against  his  principal  for  indemnification  for  expenses,  and  a  dis- 
charge from  obligations  incurred,  damage  sustained,  or  honorarium 
promised  ;^  but  where  nothing  was  promised,  and  he  thinks  he 
has  a  daim,  he  brings  his  extraordinaria  persecution 

Lastly,  ^ird  parties  are  affected  by  the  operations  of  principal  Third  pardet. 
and  agent  Such  third  party  has  by  the  later  law  an  actio  utilis : 
without  cession,  he  can  sometimes  institute  an  actio  directa^ — as, 
for  instance,  si  de  re  domini  stipulaturj  if  the  promise  were  made 
in  the  presence  of  the  principal,  or  when  the  absence  of  the 
principal  precludes  the  practicability  of  obtaining  a  cession.* 

The  mandatary  may  sue  the  third  party  on  the  contract,  but  Exccptio  doU. 
this  latter  may  plead  the  exceptio  doli  if  he  can  support  it 

Although  on  the  old  maxim,  alter  alterius  ex  contractu  non 
Mgatur^  the  principal  cannot  be  sued  on  the  contract  of  his 
^nt,  yet  in  later  times  the  actio  quasi  institoria  was  given  :  the  Ac6o  imdtoria 
actio  institoria  applied  to  the  proceding;s  of  factors,  and   as  all  ■'^^  <!"*«  "***- 
mandataries  are  quasi  factors,  this  action  was  extended   to  all 
such.* 

The  mandatary  cannot  be  sued  save  he  have  in  hand  some  Ma^datanut, 
property  of  the  mandant,  in  which  case  he  can  be  called  upon  ^i**"  *»^1«« 
for  pavment  thereout, — or  when  he  has  omitted   to  announce 
himsdf  merely  an  agent,  and  has  consequently  contracted  in  his 
own  name, — ^when   he  had    made   himself  jointly  liable  as  a 
suretjj—or,  lastly,  when  he  has  exceded  his  instructions. 

§  1746. 
Another  species  of  mandate  is  that  given  by  a  merchant  to  Mandatam 
his  slave,  son,  or  other  free  person  whom   he  nominates   his  ioatitoriuni. 
&ctor  for  the  purpose  of  conducting  his  commercial  operations. 

'  Tbis  pioDBiae  muse  ha^e  been  made  Aurel  de  ▼ariant  Cujac  interp.  diik  91  in 

>fter  office  peiibnnedy  Yid.  ante   h.  op.  Thctaur.  Otton.  T.  3,  p.  716. 
JMoonriom.  '  Contra,  Franzlcy  lib.  i,  qu.  14. 

*GiphaiuiM  ad  L.  68  A  7S»  D.  de  pro-  ^  P.  17,  i>  10  ,  ^  5« 
cur  la  Icctnr  Alt.  orphin,  p.  76,  aq.  \  Os. 
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Patridanttndca  Thcsc   institons  wcrc  very  common  in  Rome,  as   many  rich 
by  agency.         patricians  carried  on  trade  through  these  agents^  on  account  of  it 

not  being  dignified  or  usual  for  the  patrician  class  to  be  engaged 
ostensibly  in  commerce.  The  trading  by  this  class  was  at  all  times 
very  unpopular  in  Rome, — hence  the  frequent  secession  of  the 
plebeians  to  the  Mons  Sacer,  on  account  of  the  aes  alienum  due  by 
them  to  the  patricians.  Under  this  term  pure  loans  of  money 
on  interest  cannot  be  alone  understood,  we  must  rather  infer  that 
the  patricians  had  monopolized  the  more  important  branches  of 
internal  commerce  through  the  influence  at  their  command  by 
their  being  possessed  of  the  provincial  estates.  Time,  however, 
and  the  introduction  of  an  aristocracy  of  wealth,'  which  made 
the  patrician  status  accessible  to  plebeians,  mitigated  this  objec- 
tion, and  trading  by  the  governing  class  began,  to  be  looked  upon 
with  less  disfavor. 

Inclination  however,  perhaps  mdolence,  and  a  want  of  the 
requisite  capacity,  tended  more  than  public  opinion  to  the  con- 
tinuance of  a  system  of  agency  ;  and  for  these  reasons  superior 
and  trustworthy  slaves,  sometimes  freedmen,  were  employed,  and 
the  former  often  emancipated  as  a  reward  for  successful  manage- 
ment,^— ^and  occasionally,  though  for  obvious  reasons  less  fre- 
quently, freemen  were  employed  as  managers.  These  institors 
rormea  a  notoriously  wealthy  class,  as  also  the  magistri  navium 
or  supercargoes :  thus  Horace^  writes  in  his  famous  ode>— 

Sedjussa  coram  it  non  sine  conscio 
Surgit  marito  ;  siu  voeat  institor 
Siu  navis  hispanae  magister, 
Dedecorum  pretiosus  emptor. 

The  magister  was    afloat,   that  which    the  institor  was  on 

shore,  both  presiding  over  their  respective  stafls.     Their  being 

a  reputedly  rich   class   is  accounted  for  by  their  doing  a  little 

Ageiiti  traded      business  on  their  own  account  with  their  peculium,  if  slaves,  while 

on  their  own      transacting  the  afiairs  of  their  principal,  and  this  was  one  of  the 

b^^ewoiithy.  fcasons  why  xh^  peculium  of  the  slave  became  of  such  importance 

as  to  give  rise  to  so  many  legislative  enactments  respecting 
it, — for  these  freedmen  and  slaves,  belonging  as  they  did  to  a 
superior  class,  amassed  considerable  private  property:'  had  this 
not  been  the  case,  we  should  be  troubled  to  account  for  so  much 
importance  being  attached  to  the  property  of  Terence's  style  of 

*  £go  poctquam  te  emi,  a  parvalo  at  semper  dbi 
Apod  me  juiU  et  dement  fuerit  lenrituiBy 
Sos.  feci  c  servo  ut  esses  libcrtus  miliiy 
Propterea  quod  serviebus  liberaliter. 

Quod  habui  summum  pxeciumy  pcnolvi  tibi.— Ter.  And.  Act.  i  Seen,  i,  1.  8* 
*  Ub.  Carm.  3,  6,  29.  •  P.  15,  i,  49,  ^  2  j  §  430,  h.  op. 
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sbve,  quod  ilU  unciatim^  vix  de  demenso  sua  suum  defrudans  geniutn 
am^rtit  mlseTj  had  amassed  wealth.      During  the   Punic  wars 
manjr  Carthaginians  became  prisoners,  and  were  sold  as  slaves.* 
The    Phoenicians,    recognizsible    under    the    various    terms    of  Punic  slaves. 
Philistines,  Syrians,  Sidonians,'   and    Carthaginians,    and    other 
denominations,  wpre  in  those  days  the  commercial  predecessors 
of  the   Venetians   and    Genoese    in    the    Mediterranean,    and 
in  the  north  of  federate  merchants  who  composed  the  Hansa, 
for   the    Phoenicians   occupied    in    the    south   of    Europe   the 
same  position   as   the  Liibeckers,  Roscockers,^    and  Danzikers 
did  on  the  shores  of  the  Baltic  or  East  Sea.     Commerce  with 
them  held  that  respectable  and  legitimate  position  it  occupied  in 
the  world   before  an  inroad   of  northern  plunderers  established 
under    the    feodal  regimen,  the    principle   of   its    being    more 
honourable  to  take  by  the  open  force  of  arms,  than   by   the 
subtle  force  of  dealing.       While  the  wealth  of  these   federal 
republics,  for  such  commercial  states  have  ever  been  and  still  are, 
gave  them    the   most  necessary   ingredient  and  mainspring  of 
power,  the   narrow-minded    public    policy    inseparable    from  a 
Sute  and  Government  composed  exclusively  of  merchants   has 
alivays  proved  the  cause  of  internal  jealousies,  want  of  energy, 
and  fear  of  expense,  resulting  in  downfall;^  thus  demonstrating 
that  commerce  is  capable  of  raising  a  country  to  prosperity  by 
the  introduction  of  wealth  and  its  consequences,  influence  and 
power,  but  that  commercial  men  are  unfit  firom  the  specialities 
of  their  views  to  conduct  it,  though  their  individual  enterprise  has 
obtuned  for  it  a  commanding  position.^       That   these  causes 
operated  on  the  Phoenicians  cannot  be  doubted :  the  introducdon 
of  men  of  consideration  and  of  patrician  rank  in  their  own  country 
into  the  servile  class  must  have  furnished  Rome  with  an  impor- 
tant element,  in  which  there  is  reason  to  believe  it  was  until  then 
deficient,  vix.,  experienced  commercial  men  to  carry  on    the 
external  trade,  of  Italy.     Before  the  Punic  wars  Rome  had  no 
fleet,  and  therefore  can  have  had  nothing  beyond  inland  trade,— 
certainly  nothing  deserving  the    name  of  commerce.      Rome 
destroyed  her  African  rival,  and  transferred  her  connection  to> 


'  Ter.  Phomi.  Act.  i.  Seen.  i»  I.  9.  In 
Tereoce  and  PlaQtns  we  only  And  the  do- 
BKstic  slave,  and  lomedmct  a  libeitusj  the 
differesoe  betvreen  the  latter  in  the  person 
of  Sotia,  and  a  Syniiy  a  Geta,  a  Panneoo, 
or  DavDi,  js  itrikiDg.  But  ndther  author 
6nds  die  nperior  class  snitable  to  comedy, 
it  weoU  have  been  equivalent  to  putting 
hinielfoB  the  stage. 

*  Tereoce  was  a  Punicut  Ubertus. 

'  Jottm,  Bh.  xviiL  c  3,  infqxnu  ns  that 
i)»x>  yean  befbie  oar  en  the  Philistinet 
bdit  Sidoa  (which  signifies  a  fish  in  Phce- 
nician),  and  that  thmupon  a  colony  from 
tbt  town  built  Tyre. 


*  SartoriuSy  urkundliche  Cetchichte  dcs 
Unpninges  der  deutschen  Hanse ;  Lappen- 
berg,  1830,  Hamb. ;  Urkundliche  Ges- 
chichte  des  Hanstschen  Stahlhofs  zu,  Lon- 
don^  Lappenbcrg,  Hamb.  1S51. 

'  According  to  the  view  of  Lappenbezg^ 
1.  c.  Menzel  ut  infn. 

*  For  the  decline  of  the  Italian  Republics 
vide  Sismoodl,  Histoire  dcs  R^publiquet 
Italiennes  $  Istoria  di  Venexiaj  Montori, 
Istoria  di  Italia.  Of  the  Hansabund,  Menael, 
Gesch.  der  DeutKhenj  Lappenberg,  1.  c. 
Of  the  Netherlands,  Schiller,  Abfall  der 
Niederliinden. 
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Intdtorct  ezer- 
citorct. 


The  mandatum 
cxercitorium. 
The  exetdtor. 
Magiiter  navU: 

hat  a  plenum 
mandatum, 
with  power  of 
wfaatitutioay 

to  borrow  and 
bind  his  prin* 
dpal. 


luly.  These  historical  &cts  serve  to  demonstrate  how  impor- 
tant an  acquisition  was  made  by  Sctpio  for  Rome,  and  how  soon 
her  commerce,  and  consequently  her  commercial  law,  must  have 
needed  and  received  the  necessary  development. 

The  extension  of  the  jus  commercii^  is  perhaps  referable  to  this 
jealousy  of  the  patricians,  but  more  probably  to  the  want  of  a 
commercial  class,  which  induced  the  relaxation  of  the  strict  law, 
and  allowed  persons  to  trade  who  had  not  otherwise  full  rights  of 
citizenship. 

§  1747- 

The  persons  deputed  by  rich  commercial  capitalists  to  manage 
their  business  on  shore,  termed  institoresy  were  nearly  identical 
with  those  who  were  shipowners  sent  in  their  vessels  as  super- 
cargoes to  manage  their  concerns  for  them  abroad,  magistri 
navium.  The  first  are  identical  with  our  factors,  and  the  second 
with  that  now  almost  obsdete  class,  the  supercargo— obsolete  from 
the  different  mode  in  which  commerce  is  conducted,  the  ship*8 
cargo  being  at  present  consigned  to  some  merchant  at  the  port  of 
its  destination,  termed  the  consignee,  who  acts  as  the  factor  of  the 
sender,  whereas  the  supercargo  is  a  travelling  £ictor  always  at 
hand  i  in  fact,  both  the  institor  and  supercargo  still  exist,  but  in 
different  forms,  and  with  altered  duties.  Where  the  ship  is  a 
seeking  one,  and  there  is  no  supercargo  on  board,  the  master  acts 
in  this  capacity,  though  he  is  not  trusted  to  the  extent  that  the 
supercargo  is ;  because  of  his  want  of  knowledge  he  usually^ 
addresses  himself  to  some  merchant  in  the  place  of  sale,  who  per- 
forms this  duty  on  commission,  and  for  a  certain  per-centage. 

The  powers  of  the  magister  being  fuller  than  those  of  the  com- 
mission merchant,  it  will  be  convenient  to  b^in  by  treating  of  the 
former. 

§  1748- 
A  shipowner,  or  one  who  charters  an  entire  ship  on  his  own 
account,  is  termed  exercitor^  and  the  supercargo,  or  master  of  the 
ship,  or  he  who  performs  his  duties,  is  termed  magister  navis^ 
This  latter  has  full  power  to  enter  into  all  contracts  requisite  for 
the  due  fulfillment  of  his  ofEce,  and  he  even  can,  when  there  is  no 
special  provision  to  the  contrary,  substitute  another  in  his  place  5* 
and  the  exercitor  is  bound,  as  regards  third  parties,  by  all  the 
contracts  he  may  have  made  within  the  limits  of  his  mandate,^ 
whether  for  borrowing  money  or  otherwise,  so  long  as  the  loan 
has  been  contracted  for  the  purposes  of  the  vessel,^  although  it 
may  have  been  extravagantly  expended. 


^  §  tQ2y  h.  op. 


i4»  «>  *>  S  »5- 

*  Id.  I,  §  I,  %y  3»  i%y  14;  P.  Peck  de 
K  nautica,  c.  not. ;  A.  VinniuSy  p.  77ySq.  $ 
G.  Barth  de  mag.  navis,  Lips.  1694. 


*P..i4, 1,1,^5. 

*  P.  I4>  i>  X)  §  7  &  12. 

•  P.  14, 1,  I,  %  9  &  7- 
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The  exercitor  is  only  liable  for  the  illegal  acts  of  bis  magister,  even  for  his 
so  fiu*  as  they  have  been  performed  in  the  exercise  of  his  office,^  *"*^  "^*^ 

and  he  is  unconditionally  answerable  only,  if  the  damage  accrued 

m  the  vessel.* 


in 


§  1749- 
Tlie  remedy  which  accrues  to  a  third  partv  against  the  exercitor,  Remedict. 
on  account  of  contracts  entered  into,  or  delicts  committed  by  the 
magister  in  the  execution  of  his  office,  is  termed  actio  exercitorial  Actio  exer- 
wbich  lies  against  each  individual  magister,  where  there  aVe  many,  "^i^* 
for  acts  committed  by  each  of  them  in  the  execution  of  their  duty> 
This  action  lies  against  more  exercitores  than  one,  in  solidum^^ 
exposed  however  to  the  exceptio  divisionis^  but  only  extends  to 
heirs,  fro  rata^'^  where  the  action  is  brought  against  them  on 
account  of  some  act  performed  by  the  Qiagister  after  their  entry 
upon  the  inheritance.^ 

§  1750- 

So  long  as  the  magister  remain  in  the  execution  of  his  ofice  Remedict 
he  is  subject  likewise  to  an  action^  but  only  on  account  of  con-  ^s^nit  the 
tracts  he  may  have  entered  into  as  agent,  not  as  a  principal,  to  the  "'^s''^- 
effect  that  he  satisfy  the  creditor  out  of  the  property  widiin  his 
control  belonging  to  his  exercitor; 9  but  no  action  lies  against 
him  even  in  diis  capacity,  or  for  this  purpose,  after  he  shall  have 
resigned  his  office,  so  long  as  he  shall  not  have  compromised  him- 
self personally  by  intercessfOj  acting  in  his  own  name,  exceding 
his  powers,  or  domg  illefi;al  acts.^^ 

The  exercitor,  on  ue  other  hand,  can  sue  a  third  person 
upon  the  contracts  concluded  in  the  name  of  his  magister — strictly 
speaking,  it  is  true  as  Cessioniarius  only, — or  in  case  of  necessity, 
where  oe  can  obtain  no  satisfaction  from  his  magister  *,i^  but 
according  to  the  more  recent  law,  he  can  institute  an  actio  utilis 
against  bun  unc<Hiditionally.^* 


^P»4.3*5.^8;  M.  11,441  P.44, 
4,  5,  4  3;  Ctfpsovy  P.  a,  Dec.  1335 
Soyk,  U  14,  T.  I,  ^  14 ;  Borth,  L  c.  cap. 
2,^20-18;  Gliick,  Pand.  14  vol.  ^  892$ 
coQtxa,  Cooceu,  L.  14,  T.  3,  qa.  4 ;  Lauter- 
kach,  c^  L.  39»  T.  4,  4  31  i  ^  reason 
of  ide,  P.  14,  Xy  ly  4  2* 

'Thib.Syst.ILR.  ^636. 

'  W.  A.  Laoterbachy  D.  de  exercit.  act. ; 
A.P.Fnck,D.ikexcrdtacL  Hel^nst.  1793* 

*  P.  14,  3,  ly  4  ttlt. ;  Id.  a  &  3. 
*ThikLc.4x3S,l5«4S  CHock^Paikd. 
17  voL  p.  19X9  256. 


^P.  14,3,  145  C.  3,  36,  ^. 

•  P«  X3>  6,  3>  §  3  5  comp.  P.  14,  3,  17, 

»P.  14,1,  X,  4i7;P.3,  5»6»§x;P. 
»6,  7, 43.  4  M  C.  5,  37,  X5  J  P.  4a,  X, 

4,  pr. ;  Cocceii,  J.  C  L.  X49  T.  x.  qu.  3  } 
Walchy  control,  p.  679,  680 )  Lauterbach, 
coll.  L.  14,  T.  8y  §  X3»  X4. 

'^  P.  X4,  3,  ult ;  Laoterbach,  L.  1^  T. 
X,  §  lOy  T.  3y  4  15$  Hellfeld,  jump.  for. 

*953- 

"  P.  14,  I,  x,4  x8;  P.  14,  3,  X,  »  X. 

"P.  19,  X,  13,  §15. 
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The  ififltitor  is  An  institoT  IS  the  slave,  son,  or  other  freeman,  to  whom  a  mer- 
■  ?2J?^V"®'  chant  has*  committed  the  absolute  direction,  and  for  the  manage- 
ment of  his  trade,  not  as  a  mere  head  clerk,  but  a$  his  absolute 
factor.*  The  mandans,  or  chief  of  the  venture,  is  denominated 
praponensj  and  is  as  fully  bound  by  the  acts  of  his  factor  as  the 
exercitor  by  those  of  his  magister,  and  liable  to  the  same  extent  as 
regards  his  contracts.  In  all  other  respects,  too,  both  the  insdtor 
and  magister  are  upon  the  same  footing. 

It  is  unavoidable,  from  the  relative  position  of  either,  that  the 
magister  should  have  practically  more  discretion  allowed  him  than 
the  institor,  being  usually  in  foreign  parts,  far  removed  from  the 
control  of  his  principal. 


Remedy  hj  the 
actio  intdtjoiii. 


Adaigaatio  a 
•pccies  of  man- 
datum. 


S  i753t. 

There  are  certain  differences  between  the  powers  of  the  insti- 
tor and  magister,  but  Thibaut'  controverts  the  idea  of  the  remedy 
extending  in  the  one  case  beyond  the  other. 

He  asserts  that  it  is  an  error  to  suppose,  that  the  institor 
cannot  substitute  any  one  without  the  express  authority  of  the 
praeponens,^  this  inability  being  confined  merely  to  the  incapacity 
of  doing  so  contrary  to  a  prohibition. 

That  although  it  is  generally  true  that  the  factor  cannot  con- 
tract a  loan  without  special  authority,  yet  it  is  not  unexcep- 
donally  so,^  as  is  evident  in  cases  where  the  business  cannot 
be  carried  on  without  such  loans.^ 

That  it  is  an  error  to  suppose,  that  the  merchant  is  not  liable 
in  soliduniy  as  is  the  case  with  the  exirciior^  but  only  as  far  as 
the  vrares  suffice.^ 

That  it  is,  however,  correct  to  say,  taking  it  as  a  leading 
principle  of  the  actio  institoriay  that  the  authority  of  the  institor  is 
extinguished  according  to  the  general  rule®  by  death  or  revoca- 
tion as  regards  third  parties,  but  only  from  the  period  at  which 
such  death  or  revocation  comes  to  their  knowledge.^^ 

§  I7S3- 
Adsignatio  is  a  species  of  mandatum^  and  consists  in  the  making 
over  the  debt  due  to  one  to  a  creditor,  in  payment  of  a  debt 


>  I.  4,  7,  §  ft  s  I<cyiery  Spec.  461,  m.  7. 

•Lei  sftg. 

*  P.  14,  1,  I,  §  5  ;  Leyter,  yol.  9,  Sp. 
677,  m.  15. 

*  P.  14,  I,  i»  §  8 ;  Id.  7s  P.  14,  3,  13, 
pr. ;  Id.  19 ;  C.  4^  25,  i. 

*  Strubeny  toI.  59*  Bed.  \  LepcTf  Sp. 

IJOy  m.  6y  Sp.   ]4Iy  ffl.  5. 


Huber,  pnl.  L.  14,  T.  3,  ^  4;  on  the 
authority  ot  P.  14,  ly  i»  §  fto. 

•  Thib.  1.  c.  §  670. 

•  P-  »4»  3>  5»  §  17;  W.  "» Pf-  §  3»4i 
5  ;  Id.  X7»  §  fty  3  y  Gliicky  Paiid.  14  vol. 
p.  16 1-5. 
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due  to  him  from  onessdf :  the  parties  hereto  are  the  assignansj 
assignatus^  assignatarius*  B  owes  C  50/.,  but  has  a  claim  on  A, 
— B  then  assigns  bis  claim  over  to  C  ;  here  A  is  the  assignatus^ 
or  object  assi^ed,  B  the  assignanSj  or  actor,  and  C,  the  assignor 
tariusy  or  assignee.  This  contract,  partaking  of  the  nature  of 
mandatum^  dimrs  from  it,  inasmuch  as  it  is  completed  by  the 
consent  of  the  assignatus,  and  not  dissolved  by  the  death  of  him 
who  gave  the  authority,  neither  can  he  recall  it  at  pleasure. 


S  1754- 

The  cissio  is  a  peculiar^  species  of  mandate  when  taken  in  the  Ctma  a  peculiar 
Roman  sense.     This  consists  in  the  creditor,  or  one  who  has  ^«ofmajH 
a  right  of  action,  transferring  it  to  another,  and  giving  to  the     ^* 
Cessionary  si  special  mandatum  ad  agendum^  or  power  to  sue, 
which  is  in  £ict  the  real  assio^ 

The  older  hw  imperatively  required  this  cession^  but  more  Eider  and  moic 
recent  legislation  conferred   upon  the  acquirer  of  such  right  an  v^Mat  leps- 
equitable  action,  termed  utilisy  which  had  the  same  effect  as  if  a  ^^'^^ 
cession  had  actually  taken  phce  ;*  hence  all  transfers  of  a  right 
to  sue  are  termea  cessions  though  unaccompanied  by  the  man- 
datum  ad  agendum^ — ^nay,  the  transferrer  is  termed  ctdensy  the 
new  creditor  assionarius^  and  the  debtor  in  respect  of  whom  the 
cessio  is  made,  debitor  assus.^ 

The  Cessionary  in  such  case  is  under  the  obvious  necessity  Proofofcapadty 
of  demonstrating  his  quality  of  Cessionary  to  the  debitor  cessus  >*  ccaaooary. 
beyond  the  mere  possession  of  the  instrument  evidence  of  the 
debt/  save  and  except  it  be  au  pcrteurj  to  bearer.^ 

^though  as  a  general  rule  tht  cession  must  be  voluntary,^  it  CaAm  may  be 
can  never&eless  in  certain  cases  be  demanded  as  of  right :  if,  for  yoiuBtaiy,  oom- 
instance,  it  has  been  specifically  promised,  or  a  cession  of  rights  ^^^^^onof biw. 
has  taken  place,^  or  indeed  when  a  third  party  satisfies  the  creditor 
of  a  debtor.*    Lastly,  the  right  of  action  parses  in  some  cases  by 
operation  of  certain  laws  from  one  to  the  other,  which  is  now 
usually  termed  the  ctssioficta.^ 


'  Mohlenbnich  dc  LeluCy  t.  d.  ceakmy 
I  Aofl.  GiafivaU,  i8i6.aS. 

^C  7y  39,  S ;  Mnhlenbmcb,  i69-aao. 

*Thae  expRWons  have  ^Ten  rite  to 
mtich  Koaktaoti  among  the  elder  jnristt  as 
connected  with  the  old  expreaiiony  mandm't 
AfiMflB,  but  thtt  has  now  ceased— Thib.  1.  c 

^WernhcTyP.  5yobs.247;  Lsper^Spec. 
201;  McTius,  P.  8,  Dec  ajS. 

*  Aichiv.  f.  C.  P.  10  vol.  X  Hft.  nr,  5  5 
App.  to  timey  13  Tol.  p.  29-85  \  Linde 
Zdtich.  5  vol.  I  Hft.  nr.  4. 


•  I.  C  Hdmbnig  de  creditore  ad  jm 
adenda  hand  obligato,  Jen.  I745> 

»  P.  17,  x»45»l2i  P'  "8,  4,ai}  P. 
19,  I,  13,  S  115  P.  30,  i»44»§^S  W- 
75f  ^  3  »  '^*  7^  y  ^^*  ^*>  i  5  i  Miihlen* 
brnch)  §  i4-37« 

•  P.  6,  I,  »i,  63  J  P.  19,  a,  as  J  P. 

46,  I,  17  ;  Id.  4i>  §  M  P-  4^>  3»  7^- 

•  P.  27,  3,  1,  4  13  5  Bucher,  ▼.  d. 
Rechtiibrdeningen,  4  H>  Miihlenbruchy 

^44»45- 


^OL.  Ill, 
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S    ^755- 

Free  di^wation       Thcrc  are  Certain  cases  in  which  a  man,  although  be  majr 
of  property  dod  have  the  free  disposition  of  his  property,  is  nevertheless  not  in  a 
jmpJTSrright  P<>sition  to  make  the  cession  of  a  right  on  account  of  something 
of  ccwon.         peculiar  in  the  nature  of  such.    There  are  but  two  rules  ^  which 
can  be  made  to  apply  to  cases  not  expressly  or  impliedly  pro- 
vided for,  viz.,  That  all  rights  combined  with  obligations,*  and  all 
privileges  not  descendible  to  heirs,'  are  where  any  doubt  exists 
not  cedable. 

Here  Thibaut  draws  attention  to  another  vulgar  error,^  viz., 
that  whatever  passes  by  inheritance  is  cessible,  and  that  whatever 
does  not  pass  by  inheritance  is  not  cessible.^ 
Res  Utigiosae  are  not  cessible  in  law.^ 


§  1756. 

Ceanon  can  be  Cession  Can  be  effected  with  or  against  the  will  of  the  debtor,^ 
cflFected  witfaor  ||^  j^^  neverdieless,  not  by  such  cession  liberated  from  his  fonncr 
of^debtor!  Creditor,  who  retains  the  right  of  suing  his  debtor  so  long  as  the 
new  creditor  has  not  sued  or  been  paid,^  notwithstanding  which, 
he  can  be  pursued  by  the  new  creditor,  and  in  the  case  of  bank- 
ruptcy can  demand  tne  preference  with  such  creditor.^^  But  it  is 
now  settled  that  the  debtor,  from  the  time  of  a'formal  nodficatioQ 
of  the  cession,  cannot  r^ard  the  Cedens  as  his  creditor.'^ 


The  effect  of 
ccsdon. 


§   1757- 

The  ttkct  of  the  cession  is  to  transfer  the  intire  ri|;bt  of 
action  ^^  which  the  Cedens  possessed,  together  with  its  incidents, 


*  TUb.  L  c  §  53ft. 

«  C  S,  4a,  I,  »,  F.  34, 19,  45,  «a,  S5  J 
S.  Stryk.  dc  jure  non  ceasiDiiiy  Hal.  17 15  3 
C.  4,  §  1,  a. 

*  P.  4,  ly  6  s  compere  P.  4, 4,  24,  pr. ; 
P.  a6y  7,  42;  P.  50,  17)  68;  CarpsoT, 
P.  I9  c.  2S»  Def.  95,  n.  6 ;  Liuterbach^ 
colL  I^  iS,  T.  49  ^  5S  $  contn,  I.  O.  F. 
Wasmuth  de  priv.  nat.  Goett.  2787,  c.  Xy 
4  149  15}  MiUilenbniclii  p.  220,  2249 
256-308. 

*  Cdng  4  532, 1.  c. ;  Cocceit  deceak  eor. 
quK  ad  hcred.  non  trans,  et  contra  (exerc 
▼ol.  2y  T.  2,  a.  65),  cap.  2  }  Weiae,  \  8*15  { 
MuhJenbnichy  p.  220-49  i  256-308. 

'  BmanemajiAy  cap.  4,  n.  20»  iq. 

*  P.  44,  6,  X ;  C  8,  37,  2,  et  4$  Nw. 
1x2;  Franske,  reaol.  L.  x,  qu.  xx.  Some 
think  they  can  be  ceded,  bot  the  view  is 
arbitiaiyx  Berger,  Oec.  Tur.  L.  3,  T.  5, 
§  5,  n.  22 }  compare  Manlenbrach,  §3x3 
Archiv.  f.  c.  P.  9  toI.  3  Hft.  nr.  24. 
Thibaut  thinks  that  it  is  possible  to  imagine 


the  cesiioo  of  a  cnminal  action  m  betvea 
private  persons,  or  an  actio  inioric  pobUa : 
sed  qusere  P.  47,  10,  28 ;  P.  50,  16,  li 
Some  exclude  actioncs  Tindictam  spinnteii 
Miihlenbnicfa,  p.  296-308  }  H.  dc  Cocccii, 
1.  c.  §  2X,  24,  sq. }  S.Cocceiiy  jus  cootr.  L 
x8,  T.  4,  qu.  X4. 
'  C.  4,  39,  3. 

•C4»3St35  C.8,42,3. 

•  P.  18, 4,  23,  ^  X  s  P.  3,  3,  53. 

"P.  2,  X5,  X7J  a  8,  4»t  3 }  Cw»«'» 
oposc.  T.4,  B.  X3  $  C-  H.  Breuning,  ancon* 
post  scivit  £ictim  cessionem,  cedenti  solvere 
posnt,  liips.  X772  $  Sande,  cap.  xa,  0. 17  j 
Wernher,  lect.  c  L.  x8,  T.  4,  ^  x  c  $  Be>^» 
Oec.  I.  L.  3»T.5,^5,n.4$  Klemmaiv. 
Rechtsf.  X  Tol.  n.  x8  s  Weber  su  Hopfneri 
4  992,  n.  4  {  Miihlenbfuchi  p.  85-921 4^^ 
482. 

"  Cesterding,  Nachfuch.  x  vol.  ^  V'' 
316.  Hence  sine  tradidone,  and  notiiBe 
possessionc  et  dominio. 
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that  IS)  ownership  without  tradition,  to  the  Cessionary,^  his  per* 
sonal  privileges'  only  excepted. 

The  fiscus  is  here  also  excepted,  inasmuch  as  its  rights  by 
accession  usually  pass  to  its  Cessionary.' 

It  is  aia  obligation  on  the  part  of  the  Cessionary  to  exercise  his 
right  with  the  same  dqeree.of  moderation  as  the  Cedent  himself 
would  have  done ;  the  Cessionary  is,  nevertheless,  dearly  at  liberty 
to  use  his  own  privileges^  in  pursuit  of  his  r^ht,  notwithstanding 
that  the  cession  has  been  made  without  consideration,  and  must 
on  the  other  hand  submit  to  all  pleas  and  exceptions,  termed 
ualiSy  when  founded  on  and  connected  with  the  right  ceded,  but 
he  need  not  on  the  other  hand  submit  to  pleas  termed  ffri^nalesy 
not  so  founded  on  or  connected  with  the  right  in  question, 
where  the  debtor  might  have  opposed  such  to  the  Cedent  him- 
sdf,  except  indeed  in  the  case  of  cession  without  consideration, 
or  when  the  action  is  brought  for  the  benefit  of  the  Cedent'  If 
the  action  be  brought  Hrecte^  nomine  adentisy  that  is  to  say, 
simply  as  his  mandatary  and  without  reference  to  his  own  right, — 
in  other  words,  without  any  mention  of  the  cession — the  judgment 
will  natundly  procede  according  to  the  personality  of  the  man- 
dans.  But  the  debtor  is  protected  against  any  splitting  of  demand 
which  may  be  injurious  to  him.^ 

§  1758. 

The  maxim,  that  the  Cessionary  succedes  into  the  place  of  the  Lex  Anutaaa 
Cedent  leads  to  the  natural  deduction,  that  he  can  demand  and  ^  /^^^l 
have  from  the  debtor  everything  which  the  Cessionary  himself  o?debtor.   ^^ 
could  have  recovered.     An  exception  to  this  natural  consequence 
was  introduced  in  order  to  prevent  unjust  claims  being  acquired 
by  trickery.     The  result  of  a  combination  of  the  Lex  Jnastasi- 
mitfi  widk  the  constitution  of  Justinian,  which  immediately  fol- 
lows it  m  the  Codex,  is  to  grant  an  extraordinary  and  exceptional 
rdief,  and  goes  to  restricting  unconditionally  a  Cessionary,  who 


*P.  18,4,1,  6,  135  P.4,xo,6,75  C. 
4, 39, 8 ;  Miiidesibnicby  ^  54*57 1  Kltipfel 
tber  madat  Theile  da  bUfserl.  Rechts. 
^  140-061;  Gcrterdingy  I.  c   i  vol.  p. 

P*  SOf  179  ^S»  X06 1  comp.  P.  4,  if 

*}  P.4,4»  ^i  P-  ao.  7>  4*  J  P-  4*»  5f 
191  ^  I  i  VocL  L.  x8» T.  4,  ^  ».  Some 
vtMBvy  Totnctioiu  are  aiade  bj  Beriicb, 
P.  I,  OoncL  65,  n.  sox ;  Fraaxke,  raol. 
L>  If  H.  14,  n.  )3 ;  WUknbeft  de  priv. 
^etcm,  Frkit  1695,  c  },  §  8  {  Oliick, 
Pud.  16  ToL  p.  398^408. 

*P.ja,i,i7,%5;  W-  435  C.  7,  73> 
7;C.8,X9,». 

For  the  opinion  of  other  attthors,  ▼. 
falw  U  Cod.  L.  3,  T.  11,  Def.  ai  j  Voet. 


L.  17,  T.  X,  $  13 ;  Wcfam.  de  cemonario 
privUegiato,  etc.  Elf.  1786,^  1-3 ;  Willen- 
berg,  1.  c  4  16-19  }  Miihlenbruch,  ^  58. 

*  P.  44, 4,  4,  a7-30)  compare  Lattter- 
bachy  coll.  eod.  T.  ^  8 )  Brunnemann,  de 
ceo.  act.  c.  6;  WiUenberg,  1.  c.  cap.  4; 
Berger,  L  c  I^  3,  T.  5,  ^  5,  n.  10  $  Weber, 
naC  Verb.  §  1x7,  n.  91  Mahlenbnich, 

•  P.  X5,  X,  arg.  27,  ult. ;  Weiie,  ^  6. 
'C  4,  35,  aa;  compare  H.  £.  Floor- 

ken  de  Lege  Anaat.  Jen.  1691;  Franake, 
tuoL  L.  I,  qu.  8,  9  J  Reinhold,  var.  c.  31, 
3ft ;  I.  A.  Biach.  de  L.  Anaat.  (opuac.  n.  9)  $ 
Gmelin,  Gem.  juriat.  Beobach.  4  vol.  n. 
12 1  I.  C.  Scbeele  de  juit  Urn.  L.  Anait. 
pofitii,  Helmat.  •  ^ 
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has  acquired  a  daim  to  it  by  purchase,  or  partly  by  purchase  and 
partly  hj  gift,  whether  the  claim  be  certain  or  uncertain,  or  tbe 
vendor  tn  daby  and  whether  the  sale  be  forced  upon  him  by  neces- 
sity,^ or  otherwise,  from  claiming  from  the  debtor  more  than 
the  money  actually  paid  together  with  interest,*  and  to  releasing 
the  debtor  from  all  liability  beyond  ^uch  sum  and  interest  I^ 
extinguishing  the  obl^adon  pro  tanto.' 

From  this  provision  are  excepted  legatees  and  coheirs,  who 
reciprocally  cede  thdr  claims  to  one  another,  and  cases  of 
daims  ceded  to  illiminate  a  debt,  or  as  securiqr  for  a  posses- 
siop.^ 

This  extraordinary  relief  does  not  extend  to  pure  g^fts  and 
other  transactions.^ 

The  sum  actually  paid  must  on  demand  be  proved  by  the 
Cessionary  by  the  usual  evidence,  for  which  purpose  the  simple 
assertion  of  tne  Cedent  is  not  sufficient.^ 


AU^canbe 


§  1759- 
With  respect  to  the  acquisition  by  cession  every  one  is 
capacitated  to  succede  into  the  place  or  stead  of  another: 
^mwdtohaYe  ^  ^^  exception  to  this  rule,  however,  it  is  provided  that  no 
undue  iafliieKc.  cession  is  Valid  if  made  to  a  person  whose  power  ^  and  considera- 
tion surpasses  that  of  the  debtor^  in  any  respect.^  Where  such 
cession  be  made  with  a  good  intent,  such  cession  is,  generally 
speakine,  null  and  void ;  but  if  made  with  a  bad  intent,  the 
chim^^  Itself  is  extinguished  thereby  to  the  benefit  of  the  debtor." 
There  is  no  doubt  that  the  law  prohibits  the  cession  of  a 
claim  to  an  actual  or  late  guardian^*  as  against  his  ward,^'  and  the 


^  Rcinholdy  Tar.  c.  31 ;  LcyKr,  Spec. 
»03y  m.  %i  contra,  Sandc  de  act.  .ce«.  c. 
II,  n.  ^4;  F.  1.  Schoepfer,  de  cesnt. 
L.  A.  Fkft.  ad  V.  1684;  Wcmher,  lect 
com.  L.   iS,  T.  4,   ^   n;   PleUer,  p. 

39-44- 
'  Bolley,  Teim.  jur.  Auff.  i  vol.  Stuttg. 

iStf,  p.  1S9-191. 

'  Brannemann  de  ceo.  act.  c.  i,  n.  S7; 

Bach.  1.  c.  §  5 }  Walch,  controv.  p.  50a } 

Miihlenbnich,  p.  519, 530;  vaiying  Weber, 

nat.  obligat.  §  94  $  Meviui,  P.  3,  Dec  i ; 

Lauterbach,  coU.  L,  iS,  T.  4,  §  74. 

*  Bach.  1.  c.  ^  6.  A  more  recent  nK>rt- 
gagee  parchaaes  the  right  of  a  prior  Incum* 
braocer. 

«  Contra,  Voet.  L.  i8,T.4,^  iS  $  Bach. 
1.  c.  ^  3. 

*  Sande,  1.  c,  c.  11,  n.  12$  Tratr.  Beck- 
mannomm  conail.  T.  i,  Reap.  9,  n.  iS ; 
Struben,  4  toI.  190,  Bed.  j  contra,  Weber 
on  Evidence,  r'u  n.  29;  controTerted  by 
I.  F.  Spangenberf  ,  num.  L.  Anait.  exceptio 


▼era  tit  exceptio,  Jen.  1705,  p.  52,  et  iq. ; 
Muhlenbruch  steers  between  these  last  two 
authoTi,  p.  477 ;  Lanterbach,  coll.  !«•  ity 
T.4,§7»i  Bach.l.c.§5. 

'  Brannemann,  1.  c,  c.  a,  nr.  24$  Wer- 
nher,  lect  comm.  L.  iS,  T.  4,  §  7. 

'  Brannemann,  L  c.  nr.  ao. 

*  C  2,  14,  I,  2  {  Stryk,  ne  Ik.  pot. 
cesstonar.   Hal.   1693  $     Brokes^  obs.  n. 

3*3- 
^  Franske,  resol.  L.  I.  Q,  iO|  n.  ^  i 

HiUiger  ad  Donell,  L.  I18,   c.  iz$  U- 

m. 

"  Brannemann,  n.  35-37. 

I*  Not.  72,  5  s   Miihlenbrach,  \  3s » 

»»  Rechts.  ArchiT.  1551,  %  79;  PoL  0. 
▼.  1577,  Tit.  20,^  4  j  S.  F.  WiUenbcif  d* 
cess.  nom.  cum  judaeo  instit.  Ged.  1720 
(ezerck.  P.  i,  n.  14}  j  I.  S.  F.  Boeiuner 
de  cess.  nom.  ad  Jud.  in  Christ  facta  tats 
▼el  irrit.  Fkft.  1738. 
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dahn  of  a  Jew  against  a  Christian  to  another  Cfiristian  :^  it  is, 
howeTer,  to  be  observed  that  the  bases'  as  well  as  the  limits' 
of  these  provisions  are  uncertain  and  open  to  question.  The 
cession   in  matters  of  inheritance  has  been  already  treated  of. 


§  1760. 

The  Cedent  wariants  that  the  claim  is  a  nontin  verumy  or  one  Requiremenuof 
which  will  prevail  in  law,  not  its  banitas^  or  intrinsic  goodness,  <^<^^^* 
which  it  has  been  seen  in  the  last  preceding  section,  is  an  im- 
portant distinction. 

In  respect  of  mor^ages,  the  legal  validity  of  the  claim 
per  u  and  as  aeainst  other  mortgagees  is  warranted,^  but  the 
Cedent  is  only  held  to  warrant  its  intrinsic  goodness^  to  the 
extent  of  his  not  having  deceived  the  Cessionary ,7  which  does 
not  however  extend  to  the  case  of  the  cession  having  been  made 
at  the  moment  of  the  Cessionary's  insolvency,®  or  to  a  case 
in  which  the  Cedent  may  himself  have  undertaken  to  hold  harm- 
less fixMn  risque.^ 

The  Cedent  is  not  responsible  when  he  has  paid  his  creditor 
by  die  cessbn  of  a  daim.^^ 


*  Coeeeu,  J.  C  L.  iS,  T.  4,  qu.  13 ; 
Mnhlcsbroch,  §30;  Getterdin^y  old  and 
Kw  £dladei,  p.  436-444. 

'  CnmcTy  obt.  jur.  oiut.  T.  a;  P.  %, 
obt.  776  J  Id.WetzL  Beytr.  %  Thl.  n.  xi ; 
Sekhow,  Rechtif.  3  toI.  Rcsp.  6z»  ^30^ 
iq.j  Gcndackcr  Handb.  der  Rdchtgiet. 
xo  ToL  p.  X9069  iq. }  Stnibeiiy  3  toL  66 
Bed.  Paftnd.  T.  a,  obt.  138  ;  CarpeoT,  P. 
1,  C  30;  P.  45,  Modit.  on  dtren  legal 
opittofls  (Gennaii]  3  voL  n.  161  $  Mohlen- 
brDch,i34. 

'  Berbery  Dec.  Jnr.  L.  3,  T.  5,  ^  5,  n. 
1;  Lqner,  Sp.  109. 

*Tlub.L  c  §4835  P.  xS,  4,4,  5} 
P-"f«»74»§35  HubeT,Digr.  L.4,c.5i 
T.  F.  Wordenhofy  decedents  ad  ceokmem. 
Wniiat  non  oUigat.  (in  Oeliicht  Thea. 
Bov.  ?oL  ly  T.  Zy  p.  309. 
'  llubaut  hoUa  tkc  oontiary  opinions  of 


L.  G.  Gmeliny  ^  iSj  Hildebnnd,  1.  c. 
Memb.  !>  §6$  Merius,  P.  ix,  D.  360 } 
Cooceii,  J.  C.  L.  so,  T.  5,  qu.  5,  ibr  erio- 
neoiu. 

*  De  bonicate,  ^de  Gottachalky  diac.  for. 
T.  1, 1.  c.  7. 

I  P.  fti,  a,  74,  ^  3. 

*  I.  G.  JC.  Weber  remarks  on  caiei  where 
the  cedent  of  a  claim  warranti  iti  validity, 
Hal.  1780,  4,  §  3  (Hagemann  and  Giin- 
ther  Arcniv.  6  toL  n.  z) ;  cmitray  Bnn- 
nemann,  1.  c,  c  5,  n.  51  j  Id.  'Decii|  Ant* 
I,  Dec.  72. 

'  Hert.  Reap.  n.  3x4. 

**  P.46y  39  96,  ^  a  I  Weber^l.  c.  §  3-6  $ 
Meviua,  P.  6,  Uec.  272 ;  Lynker  de  erict. 
^  29 ;  Miihlenbnich,  Ceanon.  p.  593-600 ; 
contia,  Wordenhofy  1.  c.  {  M'dller  ad  Leyaer, 
obi.  4x6. 
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Obligationet 
quaii  ex  con- 
tncto  or  quaa 
coatnctiit. 


TITLE   XXIIL 

Dc  ObligitioiiibM  ^pm  qnaa  ex  CotttnctM  naacuntur — N^godorom  Gctdo— -Tvlelc 
Adminktrstio— Hsreditatif  Adminutrafio — ^Rei  Singularit  Communit  A^minktrado— 
Kttfcditadi  Adjd»— Indebid  Solutio— Among  which  hare  been  erroneoofly  mchded: 
Dad*  oh  CitiMm  fvc  mon  Hq«itar->OMidiodo  ob  CiiiMm  Dattrott  cC  CondJdito 
Acdo— Condktio  liot  CaMa— Carado  Funcfia— Confioiun  Ayxmioi  ^nonim  fiaci 
confud  aunt— Lidt  Gonteitado— Racepdo  in  KaTetft— Cauponam— Scabvltun— I^m 
ob  Tuipetn  Caaiaiii. 

$    X76I. 

Those  obligations  which  arise  out  of  implied  undertakings  to 
do  certain  acts,  or  to  fulfill  certain  duties,  have  acquired  the 
denomination  of  obltgatioms  quasi  tx  contractu  i  but  shortly  ^i^;/ 
contractus^  a  terminology  which  has  met  with  the  severe  /epro- 
bation  of  many  more  modem  lawyers^  as  unjudicial  and 
unclassical  $  the*  term  is,  however,  consecrated  by  andqoicy  and 
common  acceptance,  so  that  it  would  be  imprudent  and  bduce 
confusion  to  change  it,  even  if  any  real  objection  to  it  could  be 
urged  beyond  that  which  arises  from  hypercriticism.     The  cx- 

£ression  is  not  to  be  met  with  in  the  writings  of  the  Roman 
twvers.  Implied  contracts  would  probably  be  in  English  a  term 
which  would  perhaps  better  convey  the  meaning  intended,— but 
it  may  be  contended  that  thfe  Latin  word  quasi  has  this  meaning, 
because  the  contracting  parties  by  their  acts  have^  as  it  wertj 
entered  into  a  contract. 


Obligadones 
^ttad  ex  con^ 
tncta  natte,  are 
impUed  oUiga* 
dons. 


$    1762. 

The  peculiarity  of  the  consensual  contracts  consists  in  their 
being  nominate  or  distinguished  by  appropriate  names,  in  number 
five  :  those  of  which  the  present  title  treats  are  innomjnate,  and 
properly  disposable  under  six  different  heads.  Many  jurists  are 
of  opinion  that  others,  which  will  be  noticed  hereafter,  ought  to 
be  added  to  these,  but  it  will  be  found  a  preferable  course  to  con- 
fine the  number  to  the  six  hereinafter  treated  of. 

Innominate  contracts  are  so  called  because  no  action  applies  to 

*  Cramer  on  the  expronon  Qgad  contractus  et  quad  delictum,  ▼.  SaTigny  Zattch, 
fur  geKhicht.  Winenicbaft»  i  voL  p.  315. 
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them  which  is  distinguished  by  a  special  naixifi.  -  The  appropriate  Di<tincdoa 
remedy  on  them  is  by  an  a£tuf  in  factum^  or  action  on  the  qisc,  ^jSIS'^^J^. 
or  by  an  actio  di  prascrtptis  virbis^    A  mutual  obligation  arises  ^td  coatncti.* 
from  the  att  of  one  of  the  parties  only,  and  from  the  implied 
consent  of  the  other,  whereas  in  the  consensual  contract  the  con- 
sent is  ixpnssed  on  one  side,  and  complete  by  pirftrmaua  on 
the  other^-^dius  the  mixior  becomes  the  major,  and  the  major  is 
implied  j  which  may  be  thus  stated, — 

Contractus  consensualis*)      A  authorizes  ixpressly» 

nominatus.  J      B  accepts  by  performance* 

Obligatio  quasi  ex  con-  \     A  authorizes  impliedly  ^ 
tractu  tnnominatus.     J     B  accepts  by  performance. 

The  obligptio  quasi  ex  contractu  may  be  deiined  as  follows, —  Defiaicmu 
ObUgatio  quasi  ex  contractu^  quasi  contractus  vulgo  dicta^  est 
jugetium^  ex  quo  jure  civili  etiam  inter  invitos  et  ignorantes 
obligatio  nascitur^  ex  consensu  duorum  pluriumve  prasumtto^ 
It  may  happen  that  the  necessity  may  arise  from  the  inability^ 
and  even  against  the  will  of  the  party  to  transact  his  own  busi- 
ness, as  in  die  case  of  a  madman ;  from  the  casual  absence  of  a 
par^,  during  which  period  an  acquaintance,  from  jzood  nature, 
friendship,  hope  of  reward,  or  perhaps  love  of  meodling,  under- 
takes certain  acts  voluntarily  by  which  both  are  bound,  ^though 
the  principal  is  at  the  same  time  i^prant  of  what  is  passing. 

§  1763- 
It  is  requi^  to  this  contract  %  That  the  act  performed  be  lecal,  Reyurfteioftiic 
and  permitted  or  recognized ;    for  although  an  obligation  arises  ^^^^^^^'J^ 
oat  of  a  crime,  yet  it  is  a  contractus  ex  delicto^  and  not  quasi 
at  cmtractms    Tnat  there  be  no  express  consent*    Lastly,  that 
such  quasi  contract  bear  some  analogy  with  another  known  and 
recognized  coBtracL 

4   1764.  Enumeration  of 

The  six  operations  out  of  which  these  contracts  arise  are,*~        obLq.excontr.: 

1,  Negotiorum  gestio  ;  Negot  gestio| 

2,  Tutel^  administratio  ;  Tutelai 

3*  Hareditatis  administratio ;  Hcred.  adm.; 

4.  Rii  singularis  communis  administratio  ;  ^^  »^%*  com. 

5.  Hareditatis  aditio  ,•  and  jj^^  ^^^ 

6.  Indebiti  solutio.  Indeb.'toIut. 

rp     ,  -         -  -  111  Additioni  by 

To  these  modem  lawyers  have  added,-—    .  modem'iawyefM. 

I-  Datio  ob  causam  qute  non  sequitur  ;  Dat  ob  aninmf 

!•  Datio  sine  casisd  $  DadoiiJiecaiuii 

I  Vide  §  poet,  h.  op.  de  tctio  de  pmcriptii  verbii. 
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Cur.  Ametit  | 
Coniin.  igr. 
conf. } 

JLidicootiaeilios 
ReccpLm  JUT.) 
Cauponam  j 
Staimluins 

Dado  ob  taxpem 
caonnu 


NegotioniiB 
getdo  fonoded 
on  pftMmed 
fadficadon. 

Rc^Qiranc&tia 


Mandator  diilen 
fntn  neg,  gett. 
in  the  exproKd 
attthority* 

Fioni  a  dcreoaor 
in  the  dttdct. 


At  topcnott* 


3.  Curati9  fumrisi 

4*  Confinium  agrorum,  quorum finss  eanfusi  sunt;} 

5«  Litis  contistatio;  and  even 

6.  Receptio  in  navitn  ; 

7.  Cauponam; 

8.  Stakulum} 

9.  Datio  ob  turpem  eausam^'^wYieact  the  conJictio  ob  twrfnii\ 
causamy  and  conJictio  furtiva ;  but  as  the  ciassical  lawyers  iif 
nowise  refer  to  such,  they  may  be  held  inadmissible  among  tlui| 
obligations  arising  ox  contractu. 

§  1765. 

Nigotiorum  gostio  arises  when  one  tiansacts  the  nonjud]ciat| 
affairs  of  another  on  a  presumed  consent  or  mandate,  gratuitouslf 
and  for  his  benefit,  nevertheless  not  in  the  intention  to  make  %\ 
present  to  such  party  of  money  laid  out  and  expended  for  bis 
use,  animo  oum  obligandi*  The  negotiorum  gestio  bears  a  certain 
similarity  to  a  mandatum^  bebg  gratuitous  quoad  the  time  and!  | 
labor  expended  in  the  business. 

The  diflference,  however,  clearly  discernible  between  the  mm-^l 
dator  and  the  negotiorum  gestor^  consists  in  the  latter  having  no 
commission  to  act  from  the  dominus  negotiorum^  as  the  mandatarius^ 
has. 

He  differs  also  from  the  defensor^  or   him  who    appears  inj 
court  to  defend  a  client,  among  other  things,  in  the  nature  or 
the  duties  to  be  performed ;  in  tnat  those  of  the  latter  are  judicial, 
those  of  the  other  extrajudicial ;  moreover. 

In  respect  of  the  person,  for  a  woman  may  be  a  negotiorum  gostor. 


§  1766. 
Different  cauMt       Now  in  respect  of  the  negotiorum  gestio j  four  distinct  cases  may 
moTing  a  gcttor  j^  supposed  I  Either  the  gestor  undertakes  the  business  of  a  friend 

to  meddle  with     .     ,  .  '^'^  ^  ^      •        •    1  t  «    1 1     1  r» 

another*!  con-     ^^  his  absence,  to  prevent  an  meviuble  or  probable  loss  to  himi 

Or,  he  undertakes  it  because  he  believes  that  the  principal  will 
approve  of  his  so  doing,  it  being  for  his  benefit  that  he  should  so 
undertake  it, — not  out  of  absolute  necessity,  or  because  loss  would 
inevitably  or  probably  occur,  but  because  were  he  not  to  do  so 
profit  would  not  accrue ; 

Or,  he  undertakes  it  in  the  hope,  and  with  the  conviction,  dot 
the  principal  will  make  him  a  present  for  so  doing ; 

Or,  he  undertakes  it  from  an  officious  desire  to  meddle  and 
interfere  with  that  which  does  not  concern  him. 

It  is  clear  that  in  each  of  these  cases  the  degree  of  his  responsi- 
bility will  be  difierent. 


*  Yet  Kt  S  poll  h.  op.  9ohx  uit  rdatet  to  3  and  4* 
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§    1767- 

In  order  to  constitute  a  negotiorum  gestio^  certain  requirements  ReouirementB 
must  be   complied  with,  in  which  consist  the   spirit  and  very  of  thit  contract, 
soul  of  this  contract. 

In  the  first  place,  the  act  done  must  be  for  thi  henefit  of  the  Mmt  be  under- 
dminus  negotiorum ;  for  if  this  be  not  the  object,  it  becomes  a  ^^^  ^S* 
question  of  injunr,  and  punishable  as  such.  d^*in«  neg^ 

In  the  second  place,  it  must  be  undertaken  without  bis  request ;  tiorum. 
for  be  it  otherwise,  then  it  is  no  longer  a  negotiorum  gestio^  but  a  Without  hit 
mandatum.  *  "^"^ 

In  the  third  place,  it  must  be  gratuitous  on  the  part  of  the  Gnhiicomly. 
gtitor^  for  it   partakes  of  the  nature  of  a  mandate,  which  is 
gratuitous ;  and  it  is  clear,  that  if  the  person  expressly  authorized 
have  no  claim,  he  who  is  impliedly  so  cannot  be  in  a  more  fiivor- 
able  position. 

In  the  fourth  place,  the  gestor  must  have  performed  the  ser-  Animo  obU- 
vice,  animo  obligandi ;  for  if  the  act  be  done  animo  donandi^  with  8"**** 
respect  to  expenses  or  the  like,^  it  becomes  an  act  of  benevolence, 
or  rift. 

In  the  fifth  place,  the  gestor  must  have  had  reasonable  cause,  Sub  ape  ndfi- 
from  the  nature  of  the  service  rendered,  to  presume  ratification  <»*><>«"•• 
on  the  part  of  the  principal,  for  it  is  this  presumption  on  the  part 
of  the  gestor  which  is  necessary  to  bind  the  principal. 

Now  the  act  must  have  been  performed  for  the  benefit  of  the  Of  benefit 
dominus,  but  should  this  turn  out  not  to  be  so,  then  it  is  a  matter 
of  investigation  as  to  the  animus  of  the  gestor ;  and  upon  this 
point  bein^  established,  the  next  is,  as  to  whether  any  damage 
has  accrued  or  not, — if  it  have,  then  the  question  must  be  referred 
to  the  doctrine  of  the  culpa  to. ascertain  whether  the  gestor 
have  committed  any  laches, — ^but  even  if  this  be  proved,  it  is 
not  a  condition  precedent  but  subsequent,  and  therefore  becomes  a 
questio^l  of  damages  to  be  assessed  as  against  the  gestor. 

It  has  already  been  seen  that  the  gestor  must  perform  the  Of  conaent. 
business  without  the  express  and  with  the  implied  consent  of  the 
person  for  whom  he  acts :  this  is  evident,  for  if  he  can  and  do 
obtam  the  express  consent  of  his  princip^,  the  contract  ceases 
to  be  one  negotiorum  gestorum,  and  becomes  one  of  mandatum. 
Thus,  if  a  principal  ratify  a  suretyship  undertaken  on  his  behalf 
but  without  his  knowledge,  the  actio  mandati  lies  by  the  sureties 
after  payment  as  against  him.'  Subsequent  or  supervenient 
ratification  by  the  principal  after  the  termination  of  the  business 
to  be  performed,  however,  changes  nothing  in  the  matter  if  such 
ratification  be  given  after  the  completion  of  the  business, — ^but  if 

*  ^  3»  5t  49-  £cation  of  buanett  tninacted  in  his  treatiaet 

'  P.  50, 17,  60 ;  Thibaut,  Vert,  uber  d.      on  the  peculiar  spirit  of  the  Roman  law, 

Tbcor.  d.  R.  n.  10;  compare  Gottl.  Hufe-      Gie«er,  i8i5»  No.  it.  p.  ^99. 

Uiid  on  the  different  operations  of  the  rati- 
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Of  connden- 
don. 


Ofintendon  to 
obli^te. 


Of  prcfumptiTe 
ntiacatioii. 


Of  labteqaent 
repudiation. 


there  remain  aught  to  be  done,  so  that  the  ratification  works  back- 
wards ^d  forwards,  the  contract  is  affected  ab  initio,  and  becomes 
a  mandatum,^  both  as  to  that  which  has  been  and  remains  to  be 
done. 

The  contract  must  be  gratuitous,  for  if  it  be  otherwise  it  is  not 
a  gesdon  but  a  locatio  conduction  in  which  case  the  degree  of  culpa 
or  laches  will  be  diiFerent,  and  the  whole  contract  be  changed  as 
to  its  nature :  other  remedies  will  apply  to  cases  in  which  it  is 
infringed,  and  different  and  other  obligations  arise  on  either  ^de. 

This  intention  of  gratuitous  service  must  not  be  extended  so 
far  as  to  be  construable  into  a  gift, — in  ether  words,  there  nmt 
be  a  gift  of  the  work  and  labour,  and  must  not  be  a  gift  of  the 
expenses  incurred,  since  a  waiving  of  the  claim  for  monejr  out  of 
{k>cket  would  convert  the  contract  into  one  of  gift,  and  thereby 
change  the  very  nature  and  essence  of  it. 

The  presumption  of  subsequent  consent  is  requisite  to  bind 
the  principal.  This  presumption  will  not  lie  where  there  exists 
a  possibility,  or  at  least  a  facility,  on  the  part  of  the  gestor  of 
ascertaining  the  views  and  wishes  of  the  principal,  because  his 
not  doing  so  when  he  has  the  opportunity  militates  against  the 
presumption,  that  the  principal  would  consider  the  act  as  done  for 
his  benefit,  and  inviti  negotia  non  geruntur ;  for  this  reason  the 
gestor  is  barred  from  the  recovery  of  his  ouday  in  such  case, 
having  committed  a  laches  in  limine^. 

Proculus  and  Julian^  are  at  issue  as  to  the  effect  of  the  sub- 
sequent repudiation  of  the  principal;  Justinian,'  however,  decided 
that  where  a  gestor  commences  the  business  of  a  principal  who 
learns  this  &ct,  and  thereupon  disapproves  of  the  gestion,  but 
where  the  gestor  notwithstanding  continues  and  concludes  by  ter- 
minating the  business  to  the  advantage  of  the  principal,  the  gestor 
has  no  actio  negotiorum  gestorum  for  his  expenses :  this,  then, 
is  undpubtedly  so,  nevertheless  he  has  an  equitable  action  for  the 
repayment  of  such  outlay, — and  if  he  discontinue  on  learning  the 
disapproval  of  his  principal,  the  actio  utilis  suffices  to  recom- 
pense him  for  the  expense  incurred  up  to  the  period  of  such 
disavowal. 


Of  culpa  or 

laches  ia  org. 
gist. 


§   1768- 

The  amount  of  neglect  necessary  to  make  the  mgotiorum 
gestor  generally  liable  is  thus  enunciated  by  Pomponius :  ^ — ^^  Si 
negotia  absentis  et  ignorantis  geras  et  culpam  et  dolum  prastare 
debes.  Sed  Proculus  interdum^  ait^  etiam  casum  prastare  debere^ 
veluti  si  novum  negotium^  quod  non  sit  solitus  absens  facere^  tu 
nomine  ejus  gerasy  veluti  venales  novicios  coemendoj  vel  aliquam 


'  f  •  3»  5.  9- 

*  Mascov.  de  Metis,  p.  164,  sq. 


*C  ly  19,  24$   Merin>  ad  L.  decii. 
«P-  33- 
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fLeptumem  ineundo ;  nam  si  qu9d  damnum  ix  ea  n  sicutum 
/ufHtj  te  sequitur^  lucrum  vera  absentem ;  quod  si  in  quibusdam 
lucrum  factum  fuerit^  in  quibusdam  damnum^  absens  compensare 
lucrum  cum  damno.  debet.  The  next  passage  applies  to  the 
dep-ee  .  .  .  ^q  casu  ad  exactissimam  diligentiam  compellitur  red-- 
dire  ratianem  necsuffcit  talem  diligentiam  qualis  suis  rebus  adbibere 
soleret^  si  modo  alius  diligentior  commodius  administraturus  esset 
mgotia.  Xhe  quo  vasu  refers  to  the  performance  of  the  business 
utiliter^  or  with  advantage  to  the  principal,  wherebv,  inasmuch 
as  a  miKual  obligation  and  remedy  arises,  there  will  be  a  more 
strict  construing  of  the  degree  of  neglect :  the  ground  here  is 
the  mutua  utilitas  before  treated  of,^  where  Ulpian  says, — Con^ 

tractus  quidem et  dolum  et  culpam  (recipiunt) 

mandatum item  dotis  datio^  tutela  negotia  gesta  in  his 

quidem  et  diligentiam.  Here  three  of  the  six  obligations  arising, 
as  of  contract,  are  picked  out  and  designated  as  requiring  greater 
dQigence  than  others  specified :  this,  taken  in  connection  with  the 
passage  in  the  Institutes,  is  a  pret^  clear  proof  of  the  inter- 
polation of  the  in  his  quidem  et  diligentiam  by  Trebonian,  and, 
taken  in  connection  with  the  Codex,  we  may  presume  Justinian's 
evident  intention  to  make  the  law  more  stringent  than  hitherto 
with  respect  to  this  contract,  indeed  as  to  the  three  contracts 
specially  de^'gnated. 

If  this  inference  be  correct,  we  must  allow  that  Justinian's 
commissioners  altered  the  responsibility  in  this  case  contrary  to 
the  better  reasoning;  still,  such  is  clearlv  the  law,  viz.,  that 
generally  very  great  diligence  is  required  in  the  contracts  of 
Ntgotiorum  gestio^  Tutela^  and  Dotis  datio. 

The  heirs  of  a  gestor  are,  however,  only  liable  in  case  of  gross  LUbiUtyofhdn 
negligence,  i.  e.,  culpa  lata ;  ^  and  in  other  c^es,  where  both  benefit  ^  sna  n«8ii- 
and  £unage  accrue  firom  the  ;icts  of  the  gestor,  they  are  to  be  set  ^"^  ^^' 
off  against  and  to  be  allowed  to  compensate  for  each  other  pro 
tanto, — the  balance  on  one  or  the  other  side  in  favor  of  loss  or 
profit  will  give  the  measure  of  damages,  if  any.^ 

The  gestor  is  dearly  not  liable  for  the  result  of  casus  as  a  Cettomot 
general  rule,  but  he  may  render  himself  so  by  special  contract,  or  liable  for  the 
by  undertaking  business  for  which  he  is  not  capable,  and  which  ^^f^J^ST* 
he  has  not  been  in  t£e  habit  of  performing:^  thus,  for  instance,  hennderiaket 
if  being  by  profession  a  lawyer,  he  should  attempt  to  cure  his  unusual  ritqua. 
principal's  horses  and  kill  them.     He  will  also  be  liable  for  damage 
from  mere  accident,  by  undertaking  an  operation  fraught  with 
great  risque  and  peril.    Thus  he  would  clearly  be  liable  if  he 
bought  a  lottery  ticket  with  his  principal's  money,  and  it  turned 
up,  as  most  lottery  tickets  do,  a  blank. 
If  he  undertook  a  matter  involving  more  than  ordinary  risque, 

'  h  '530»  *»•  op-  *  C.  a,  19,  II. 

•  P,  50,  17,  X3.  •  I.  3»  th  %  I. 

•a  1,19, 17. 
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when  the  principal  was  notoriously  not  in  the  habit  of  speculating 
in  such  manner — ^as  if  he  insured  a  powder-mill. 

§  1769. 
Now  the  first  case  is  to  be  compared  to  that  of  the  deposltum 
^^oed****  *^**"*  misirabiU^  and  therefore  the  same  amount  of  biame  is  necessary 
Fint  case.  to  make  the  gestor  liable  in  the  one  as  in  the  other  case  for  culpa 

latOy  or  gross  negligence,^  as  in  that  contract.     But  it  may  be 
asked  why  the  gestor,  under    such    circumstances,    should   be 
rendered  liable  for  anything  less  than  dolus?    And   this  would 
be  a  fair  question ;  indeed  the  answer  must  in  a  great  measure 
depend   upon  whether  there  were  absolutely  no  one  else  who 
would  have  assumed  the  business,  if  the  gestor  in  question  had 
not  done  so,  and   therefore  that,  inasmuch  as  a  loss   was  cer- 
tain in  one  case,  and  the  preventing  it   became    probable  by 
the  assumption  of  the  gestor ;  it  is  certainly  hard  that  he  should 
be  liable  for  anything  less  than  dolus — that   is,  so    far   as  the 
benefit  of  the  principal  is  concerned.      But  the  "moral   obliga- 
tion   of  the    gestor  changes  the  case,  for   inasmuch    as  he  in 
effect  asserts,  that  he  undertakes  the  duty  of  the  principal,  be 
commits  a  moral  laches,  if  he  do  not  give  the  business  considerable 
attention, — mdeed  in  this  point  of  view  he  ought  to  treat  it' as  his 
own,  and  this  will  perhaps  be  the  true  standard  ;  nevj^rtheless,  as 
he  might  have  let  it  alone  altogether,  and  as  persons  would  cer- 
tainly do  so  if  they  were  to  be  so  strictly  treated,  the  opinion  is 
that  negotiorum  restores  under  such  circumstances  should  not  be 
too  harshly  handled,  and  made  responsible  for  gross  negligence 
only,  but  certainly  never  for  anything  beyond  ordinaiv  neglect. 
And  this  reason  is,  in  fact,  assigned  in  the  Institutes  *  with  respect 
to  the  expediency  of  giving  a  remedy  where,  according  to  strict 
legal  logic,  none  could  be  had: — /dque  (the  remedy)  utilttatis 
causa  receptum  est^  ne  absentium^  quo  subit&fistinatione  coacti^  nulli 
dimandata    negotiorum,  suorum    administratione   peragre  profecti 
essent  desererentur  negotia^  qua  sane  nefno  curaturus  essetj  si  de  w 
quod  quis  impendisset  nullum  habiturus  esset  actionem.      And  the 
passage  then  goes  on  to   say : — Sicut  autem  si  qui  utiliter  gessit 
negotiaj  dcminum    babet    obligatum    negotiorum  gestorum^  ita  et 
contra   iste  quoque  tenetur^  ut  administraiionis  reddat  rationem. 
^0  casu  ad  exactissimam  quisque  diligenthun  compellitur  reddere 
rationemj  nee  sufficit  talem  diligentiam  adhibere,  qualis  suis  rebus 
adhibere  solet  si  modo  alius  diligentior  [eo)  commodius  administra- 
turns  esset  negotia.     This  then  is,  in  feet,  the  pinch  of  the  case :  if 
another  more  careful  man  should  press  forward  to  do  it,'  and  who 
would  have  done  it  better.   And  here  it  is  important  to  remark  that 
the  expression  is  found  to  do  it  better — si  modo  alius    •     .    '    * 
administraturus ;  not  simply  adfuisset  or  extitisset — if  there  should 


C.  a,  19, 17. 


•  I.  3»  a8>  §  I. 


'  Hopfner,  com.  ^  9371  n.  6. 
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hare  been  another  in  existence,  or  to  be  found— but  oilb  not  onlv 
present,  but  ready  and  'willing  to  perform  the  duty  as  aforesaid, 
which  undoubtecHy  makes  a  great  difFerence.  In  such  case  the 
gestor  is  decidedly  answerable  for  dolus  only,  if  no  better  man 
can  be  found  who  would  have  done  it  better,  then,  at  most  for 
some  shade  of  culpa  lata  only ;  and  it  is  here  to  be  remarked, 
that  the  expression  is  unprecise  and  the  mood  conditional.  But 
if  such  person  could  have  been  found,  as  aforesaid,  then  for  some 
shade  of  very  slight  neglect,  be  it  termed  levis^  levior^  or  Uvisssma, 

We  now  come  to  the  second  case  propounded,  where  there  is  Second  cim. 
no  absolute  necessity,  but  where  the  gestor  undertakes  the  busi- 
ness with  the  intentioA  o£  benefiting  the  principal. 

This  is  a  sort  of  middle  case,  and  it  must  be  presumed,  for  the  Intention  of 
sake  of  the  argument,  that  another  would  have  assumed  the  busi-  benefiting  the 
ness  if  the  gestor  had  not  done  so,  and  that  the  gestor,  by  the  very  P"'*^P**" 
fact  of  his  acting  for  the  profit  of  the  principal,  would  so  act  as  to 
Insure  the  desired  result;  if,  therefore,  he  do  not  succede,  his 
wane  of  success  must  be  first  attributed  to  inadvertence,  and  very 
dear  proof  of  culpability  must  be  adduced :  thus,  it  is  difficult  to 
conceive  that  the  neglect  of  the  gestor  in  such  a  case  ought  to  be 
interpreted  very  harshly ;  nevertheless  it  is  an  officious  meddling, 
and  therefore  a  medium  degree  of  neglect  ought  to  render  such 
gestor  liable. 

Where  the  gestor  undertakes  the  business  in  the  hope  of  reward,  Thiid  case, 
and  not  for  any  other  reason  in  the  interest  of  the  principal,  the  Expectation  of 
degree  of  his  liability  clearly  increases.     The  circumstance  of  his  «««»P«»"<- 
expecting  a  recompense,  and  of  that  being  the  reason  of  his 
actions,  places  the  gestor  morally  in  the  same  category  with  a 
csnductor  operis^  the  value  of  whose  service  is  to  be  repaid  to  him. 
There  can  be  little  hesitation  jn  assigning  to  the  gestor  in  this  case 
a  responsibility  for  slight  neglect,  nor  can  there  be  any  difficulty  in 
applying  the  words  of  the  Institutes  to  the  state  of  facts  here 
supposed. 

The  last  case  is  still  stronger  than  the  preceding,  as  the  law  Last  case, 
looks  with  extreme  suspicion  upon  those  who  officiously  mix  officious 
tbemsdves   up  with  the  afiairs  of  others,  considering  them  as  meddling, 
already  taintefl  with  blame,  culpa  est  immisctre  se  res  ad  se  non 
fartinentL^     Non  debet  alters  per  alterum  iniqua  conditio  in/erre.^ 
To  these  meddlers,   therefore,  attaches  an  extreme  degree  of 
liability,  that  is,  responsibility  for  any  loss  short  of  that  which 
is  attributable  to  mere  accident.     This  case  is  indeed  the  con- 
Terse  of  the  first,  for  there  the  business  was  undertaken  purely 
to  rescue  it  fi'om  an  imminent  risque,  which  is  here  held  to  be 
created  by  the  uncalled-for  interference  of  an  officious  meddler,  in 
whose  favor  the  consent  of  the  principal  cannot  even  be  pre- 
sumed. 

« P.  50, 17, 36.  •  P.  50, 17, 74. 


no 


THE   ROMAN  CIVIL  LAW. 


Obllgadoni  of 
the  gestor. 
Ii  as  a  third 
party. 


Mutt  render 
accoonL 


Mutt  pay  in- 
terett  where 
applied  Co  hit 
own  account. 


.    §    1770. 

The  negotiorum  gestor  is  on  his  part  bound  to  perform  very 
diligently  the  duty  which  he  has  assumed,  and  to  consider  him- 
self merely  as  a  third  party  in  the  business,^  completing  whatever  1 
he  may  have  begun'  so  far  as  it  is  right  and  legal  that  he  should  \ 
do,'  accomplishing  also  all  incidental  acts  necessarily  appertaining 
thereto.* 

He  must  render  an  account  by  way  of  inventory,  or  specifica- 
tion on  oath,  of  all  that  may  have  passed  through  his  hands, 
together  with  accessions,  and  to  deliver  up  all  profits  and  fruits 
which  may  have  accrued  or  have  been  neglected  to  be  gotten  in.^ 

In  respect  of  interest,  he  must  pay  12  per  cent,  for  all  capital 
which  he  has  converted  to  his  own  purposes  secretly.*  But  if  he 
have  done  so  openly,  then  he  is  liable  for  the  usual  interest  only.' 
Has  he  neglected  to  get  in  the  interest,  he  becomes  liable  for  that 
.  payable  for  delay ;"  but  he  pays  the  usual  local  interest  where  he 
has  neglected  to  put  moneys  out  properly.^  Yet  he  is  wholly 
absolved  if  his  principal  himself  be  not  in  the  habit  of  putting  his 
capijcal  out  to  interest. '<* 

• 

§  1771. 
Obligationt  of         The  dominus  negotiorum  must  repay  the  gestor  ^  his  expenses 
ul^^WhUuit     ^^  interest,  hold   him  harmless   from  all  liabilities  undertaken 
And  hM  harm-  in  order  to  carry  out  the  objects  of  his  2^ency,^^  and  indeaioify 
i<«*  him  for  all  costs  in  cases  where  he  has  validly  ratified  his  adminis' 

tration." 

These  expenses  must  not  have  been  incurred  by  the  gestor  with 
a  view  to  gift,*' — ^a  presumption*^  to  which  effect,  however,  docs 
not  lie  as  a  rule**  in  cases  of  voluntary  interference.**  The  inter- 
ference, too,  must  neither  have  been  expressly  forbidden  by 
the  principal  legally  by  a  valid  prohibition  made  before  witnesses 
or  in  writing  (no  notice  is  naturally  taken  *of  an  illegal  or  invalid 
prohibition).*?  For  when  this  is  the  case,  he  is  only  in  a  posi- 
tion to  exercise  his  right  of  retention  for  necessary  expenses  as 
2,  possessor  mala  fidei.^^  • 


"  P.  3,  aS,  §  1530,  ^  1769  5  led  vide 
pott  de  culpa. 

•  P.  3>  5»  6»»  4  6. 


'  C  ly  19,  ao  i  Voet  L.  3,  T.  5,  \  6. 
Id.  ao. 


w        ^9    —        w 

^C.  a,   19,  6,  %  ult 


^  3i  1 .  5> 
\  Id.  a  I, 


§a 


'  GarpsoT,  P.  3,  const.  33,  Def.  7 ;  C. 
a,  199  a,  U  7. 

'  ^-  39  5»  3^  9  t\a\>.  Sytt.  des  R.  R. 
^194. 

»  P.  a6,  7,  kx%.  9,  §  7  ;  M-  54- 

*  P.  aa,  I,  38,  &  6,  ^  ttlt }  Id.  54. 

•P«3i5»»9»H5  W*3»»§3- 
»P.  aa,  1, 13,^1. 


"P-  39  59  199  §4;  Id.a7,  iS,&45> 
C.  a,  19,  8. 

"  P.  39  89  9- 

"  P-  39  59  3t79  §  I J  Id.  34  A:  41  \  C  », 
19,  II,  13,  15. 

"  C.  5,  58,  3  9  C.  5, 49, 1. 

»  Thib.  1.  c  %  a43. 

»•  a  a,  19, 13. 

'^P.  II,  7,  14,  §  13;  Brunnenuno, 
com.  ad  P.  L.  3,  T.  5,  ad  L.  43  \  Beiiger, 
Oecon.  L.  3,  T.  6,  Th.  i,  n.  3  j  Archiv. 
f.  C.  P.  8  vol.  Hft.  a,  p.  a65.6. 

"  C.  a,  19,  ult.  5  VoeL  L.  3,  T.  5,  §  n* 
goes  £uther. 
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§    1772. 

The  two  actions  which  belong  to  this  contract  are  the  actio  Ronedietby 
neptiorum  gestorum  directa  and  contrarsa.     The  firsit  against  the  J^**?*** 
gestor  and  his  heirs,  the  latter  against  the  dominus.  tioninT^^rum 

If  any  one  undertake  the  business  of  another,  either  directly  direcu, 
or  indirectly^  and  with   premeditation,  he  may  have   done   so  Bythegertori 
either  in  bona  or  mala  fide}  in  the  first  case  he  is  in  a  position  dominus!  ^ 
to  bring  an  action  for  the  repayment  of  his  necessary  and  bene- 
ncial  expenses,   even    though  the    defendent    be    not    inriched 
thereby,* — ^but  if   the  advantage   which   would  otherwise  have 
accrued  by  the  gestion  has  not  accrued  through  the  fault  of  the 
gestor,*  or  the  defendent  be  a  minor,'  the  action  will  not  lie. 

When   the   gestor  acted  in  mala  fide^  the  actio  negotiorum  ContnrUby 
gestorum  contraria^  lies  for  the  benefit  of  the  gestor,  but  only  so  tJiegMtor. 
^  as  ifegards  his  necessary  expenses,^  whether  such  there  be  or 
be  not.'' 

Now,  if  a  person  be  in  fact  performing  his  own  business  in  No  action  lies 
the  belief  that  he  is  doing  that  of  another,  he  has  no  remedy  ^l»««,thc 
against  the  person  whose  business  he  erroneously  believes  himself  S^lrining  lu? 
to  have  been  performing,^ — although  he  has  in  the  reverse  case,  own  busineas. 
viz.,  if  he  have  been  performing  the  business  of  another  in  the  ^^^  ^^«]p 
belief  that  he  was  doing  his  own,  and  in  such  case  he  can  sue  as  Sa^that^*" 

gestor,  and  be  sued  in  an  actio  negotiorum  gestorum  contraria.^  another. 

If  die  gestor  managed  the  affairs  of  B,  erroneously  believing  Error  as  to 

that  be  was  managing  those  of  A,  such  misconception  is  no  dominus  does 

impediment  to  the  action, — ^nay,  more,  it  will  lie  against  the  latter  ©f  aci^!      ' 

if  he  should  have  ratified  the  interference.^^ 
If  the  gestor,  in  acting  intentionally  for  one  person,  incidentally  Actio  negotior. 

benefited  another,   he   has    his  actto  negotiorum   gestorum   utilis  S"^****^ 

against  this  latter,  but  only   in  subsidium  and  in   so  far  as  the 

third  party  is  actually  benented  thereby.^^ 

"§  1773- 

The  tuteUs  administration"^  is  not  a  contract  by  agreement  of  the  Tntel«admiais. 
parties,  but  a* duty  imposed  on  guardians  for  the  public  benefit;  *"'**'• 
thus  the  forlorn  condition  of  orphans  more  particularly  demands 
that  some  one  should  repla/ce  the  fatller  in  the  management  of  their 

estate. 

'C.3,5,io,§i.  'P.  3>5>6>*3• 
;C.3,5,l».  '  C.  3,  32^  Arg.  5. 
C.  a,  19,  a ;  P.  3,  35,  15,  &  37.  •  C.  3,  5,  6,  §  4. 
•   *  Contra,  Noodt^  prob.  L.  4,  c*  9.     Tiii-  *  P.  3,*  35,  ult. 
baiit  dunks  erroneously^  Waechtler,  opusc.  "*  P*  3y  35i  ^»  §  9>  zo. 
f  3H::i9.  "  p.  3>  3S»  6»  Pr-  §  6,  Id.  27. 

'Glnck,  ^  4Siy  pr.  approves  of  this  "  J.  3^  28,  §  2. 
tena. 
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The  contract  arising  out  of  this  dut^  is  an  implied  one  on  the  | 
part  of  the  gtiardian  to  duly  and  feithfiilly  administer  his  ward's 
ai&irs,^  and  on  the  part  of  the  ward  to  indemni^  the  guardian  all 
necessary  expenses  incurred  in  the  execution  of  nis  office.^  This  , 
is  termea  an  obligation  quasi  ex  contractu,  whereo(  the  Institutes 
give  this  explanation, —  Tutores  quoquey  qui  tutela  judicio  tentntuTy  • 
non  proprie  obligati  esse  intelltguntur :  nullum  enim  negotium  inter 
tutorem  et  pupillum  contrahitur  :    sed  quia  sane  non  ex  maleficis  \ 
tenentury  quasi  ex  contractu  teneri  videntur^  the  obligation  being 
strictly  neither  a  contract  nor  one  arising  out  of  an  injury,  is  hdd  ' 
to  be  an  obligation  quasi  ex  contractu.     The  whole  doctrine  as 
it  applies  to  this  question,  as  well  as  the  conditions  under  which 
negligence  renders  the  administrator  of  a  pupill's  affairs  liable,  is 
stated  at  length  in  a  former  part  of  this  work.' 

^  §  1774- 

The  actions  on  admmistration  are  mutual.  As  against  the 
administrant  tutor,  it  is  directa  to  compell  him  to  wind  up  the 
accounts  and  deliver  his  statement,  giving  credit  for  interest  \  and 
as  by  the  tutor  against  his  former  ward,  it  is  contraria  for  indem- 
nification for  expenses  and  obligations  contracted  in  the  exercise 
of  his  oiEce. 

§  1775- 

When  the  acdon  is  brought  against  the  tutor  himself,  ordi- 
nary laches  suffices  to  make  hitn  Tiable,^ — ^but  when  against  the  f 
heirs,  then  nothing  under  gross  negligence  will  involve  them  in  1 
responsibility. 

The  actio  utilis  applies  also  to  the  curatoreSj  and  when  insti- 
tuted by  the  ward  is  termed  actio '  tutela  directa  utilisf--^ 
when  by  the  curator  against  the  ward  for  indemnification,  actii 
tutela  contraria  utilis.  This  action  is  termed  subsidiaria  when 
brought  against  the  public  authorities,  or  those  acting  under  them, 
for  maladministration. 

§  1776- 

The  administratio  bareditatis  arises  in  like  manner  neither  out 
of  a  proper  obligation  nor  out  of  an  injury,  and  is  therefore 
classed  among  quasi  contracts.  When  an  heritage  has  remained 
undivided  in  the  possession  of  one  of  the  coheirs,  he  is  under  the 
obligation  of  dividing  with  the  others,— of  restoring  the  due  share 
of  the  mean  profits,  lucrum  communicare^ — and  of  indemnifying, 
pro  ratay  on  account  of  any  damage  that  may  have  occurred  to 
the  inheritance  by  his  defaultj  damnum  pro  rata  resarcire.     On* 


»§754,h.  op.j  p.  a6,  7,  pr. 
'  §  766,  h.  op, 


*  §  176S. 
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the  Other  hand,  the  coheirs  must  repajr  him  lateabhr,  as  their 
shaieSy  his  expenses,  and  such  sharings  of  profit,  of  loss,  and  of 
expenses,  are  tei^med  prastationes  personalis, 

S  1777- 
The  remedy  which  applies  in  this  case  is  the  actio  familta  Actio  hm\\\^ 
berdseund^^  which   has  already  been  explained  at  length  in  a  hcrcucuni*. 
former  part  of  this  work.'    The  foundation  of  it,  and  presump* 
tion^  upon  which  it  procedes,  is  that  one  of  many  coheirs  has 
administered,  and  that  the  others  demand  their  shares. 

§  1778. 

If  a  single  object  be  the  property  of  joint  owners,  although  Rd  aing  lUrit 
It  have  hitherto  been  in  the  possession  of  one  of  them,  who  has  communit 
alone  enjoyed  the  profits  of  it,  be  is  bound  to  a  prastatio  per^  *  ™*"**^ 
sonaEs  as  r^ards  the  other  joint  owners, — and  they  in  like 
manner  to  him,  like  as  if  they  had  expressly  contracted.'    The 
same  reason  is  given  in  the  Institutes,  for  this  being  an  obligation 
qua^  ex  contractu. 

The  rights  which  are  vested  in  coK>wners  are,  as  in  the  case 
of  the  amnimstratio  bareditatisj  jura  in  riy — ^and  furthermore, 
jura  in  re  singulari :  thus  both  the  administrator  and  those  who 
possess  in  common  resemble  each  other  very  nearly  with  respect 
to  the  nature  of  their  rights  and  obligaticms. 

§  1779. 

Cemmunio  bonorum  occurs  without  societas^  then  only  where  Communio 
consent  or  agreement  is  wanting,  as  in  the  case  of  an  estate  be-  i>ononuD. 
longing  to  co-heirs.     If  the  thing  cannot  be  conveniently  divided,  DiviMon  of 
the  whole  may  be  adjudged  to  one,  under  the  obligation  of  indemnify-  property. 
ing  the  co-claimant  or  oaimants  to  the  amount  of  his  or  their  share  \ 
when,  however,  the  parties  cannot  agree  as  to  the  amount  of  such 
indemnification,  the  object  must  be  put  up  for  sale,^— or  if  it  be  divi- 
sible,^ as  land  and  the  like,  the  greater  share  may  be  charged  with 
a  service  to  the  lesser,  yi/j  itinerisy  aqua  haunendij  etc*     Every 
share  remains  as  a  warranter  for  the  tide  of  the  other  shares?  with- 
out special  agreement,  and  if  the  tide  to  any  part  be  evicted  or 
recovered,  a  new  division  must  be  come  to,  and  recompense  for  the 
loss  be  made.     It  is  competent  to  a  judge  to  order  the  evidences^ 
of  the  title  of  an  estate  in  common  to  be  delivered  to  the  custody  Cunody  of  evl* 
of  him  who  has  the  largest  share,  the  other  parties  taking  authen-  **^°*="  of  title, 
tic  copies,  with  covenant  to  produce  the  original    if  required. 
If,  however,  the  interest  of  each  party  be  equal,  the  dispute  may 
be  decided  by  lot  as  to  who  shall  have  custody  of  such  docu- 
ments or  evidences  of  tide,  or  a  third  party  be  chosen  for  this 
purpose  by  majority  of  votes,  or  indeed  nominated  by  the  judge. 

»ii45»,h.  op.  •€.  3,37, 1.  'P.  10,  2,  5. 

■L3,i8,  fs-  •  P.  16,  »,  i»,  §  3. 

VOL.  til.  Q 


114  "^^^   ROMAN   CIVIL   LAW. 

§   1780. 

Of  the  culpa  in       The  degree  of  negligence  which  is  required  to   render  the 
the  contract  of    possessor  of  a  thing  in  common  liable  with  respect  to  his  co- 

coal*  ooo«  '^  ••*'  i>ti-f' 

possessors,  is  the  same  as  m  partnerships,  because  the  relation 
of  the  parties  is  genendly  sinttbr,  with  this  partkukr  dife- 
rence,  viz.,  that  a  partnership  is  usually  contracted  cacpressiy 
and  hy  common  consent,  and  a  conununity  of  goods  tacitly 
and  without  consent,  of  which  a  legacy  ia  common  to  two 
persons  is  an  example;  inasmuch,  however,  as  either  caa 
demand  the  dissolution  of  this  involuntary  partnership  and  the 
realization  of  his  share,  if  he  neglect  to  take  advants^  of  the 
option  the  taw  allows  him,  he  must  be  held  to  be  satisfied  with 
his  partner,  who,  in  administering  the  common  property,  dearly 
administers  the  property  of  the  partner  as  his  own,  and  cannot 
be  held  liable  for  a  laches  so  long  as  he  is  reasonably  carc&L 

§  1781. 

Acdodecom-         The  communt  dividundo  judicium  was  introduced    to  remedy 

^^[2^*''         the  insufficiency  of  the  actip  pro  sod^  which  applies  rather  to 

pr^gstatinui  pgrsonaUsj  which  may  be  termed  contributions,  than 

ta  the  division  of  the  object  itself.^    This  acdon  will,  however, 

lie  where  there  is  a  partnership  or  where  there  is  not,  but  it 

will  lie  where  the  acti§  pr§  ipcig  will  not, — thus  both  lie  in  the 

'case  of  an  object  bought  by  parmers,  but  recourse  must  be  had 

to  the  communt  dividundo  judicium  in  the  case  of  one  thing  being 

beoueathed  to  two  persons. 

The  power  of  partition  is  given,  diat  no  one  may  against  bis 

will  be  forced  to  continue  in  a  partnership,  or  community  of 

goods,  with  another. 

itaeActis  The  actio  communi  dividundo  compels  partition,  puttmg  an 

^JJJP'*'"^  P^  end  to  the  community  of  interest.'    If  the  possessor  desire  the 

partition,  he  brings  his  action  for  expenses  asainst  his  co- 
partners,— if  the  co-partners,  they  bring  theirs  a^amst  him  for  an 
account  of  profit,  loss,  and  expense. 

This  action  is  founded  partuUy  on  a  real  right, /«/  in  r/,  pardy 
on  a  personal  xi^tyjus  ad  r/m,— hence  it  is  an  actio  mixta. 

It  was  formeny  doubted  who  was  to  be  considered  the  actor  and 
who  the  reus  in  die  actio  communi  dividundo :  the  question  was 
settled*  by  it  being  declared  that  in  this,  as  well  as  in  the  dctit 
Jlnium  rtgundorum  znd /ami li^  berciscundiOy  he  was  to  be  considered 
the  plaintiff  who  brought  the  action  qui  ad  judicium  provocassot. 

§  1782. 
Hmditttis  Hmrcditatis  aditio  is  an  act  by  which  the  administrator  of  an 

*^**^  esute  is  bound  quasi  ex  contractu  to  pay  all  legacies  and  bequests 

in  trust,  but  not  the  creditors  of  the  deceased,  for  thc^  have 
a  direct  right  of  action  against  the  heirs  without  being  dnven  to 

•P.  io,3,  pr.  •**•  10,  3;  C.  3,  37.  «P.  io,3»2,ii. 
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groimd  thdr  meoedj  on  a  quasi  contrac^  for  the  heir  and  the 
testator  are  one  and  the  same  person,  and  all  obligations  attach- 
ing to  the  one  pass  over  to  the  other,  as  ultimately  circumscribed 
hf  the  benefit  of  the  inventajy  to  the  assets  of  the  estate. 

§1783- 
As  rcspccta  third  paities,  co-heiiB  lorm  one  person^  but  the  Where  iviie 
propodioiii  in  which  iht  oo-heirs  ace  caUed  upon  to  contribute  to  ud  where  hcre- 
legKies  is  one  of  importance,  and  diis  is  also  an  obligation  netobeMCMd. 
implied  bf  their  acceptmg  the  inheritance,  but  it  is  a  moot  pobt 
as  to  the  cases  in  which  they  ai^  to  contribute  fartiina  viriUs^ 
and  in  which  hstrtditarias*    Thus,  if  A  be  heir  of  f,  B  of  ^, 
and  C  of  lOO  aorei,  it  is  asked  if  A  nay  50,  B  50,  or  whetiier  A 
contr3)ttie  66f  and  B  ^^  I    Paulus^  lays  it  down  that  the  coJieirs 
pay  accordiitt  to  their  hei^ditary  proportions.      Sive  a  cerds 
penoms  b^r^mm  tuminatim  legatwif  i^t^  sivi  at  omnibus  auipH 
aliftu,    AtiUcimm^  SMuus^  Ggssius  pro  luereditariis  partibus  totum 
Hi  Itgatum  dMtur$s  wnnt^  quia  A^nditas  i$s  obUgaU     Idim  at 
am  Qmo»  Aaredts  mmhumtur.    Pomponius,*  however,  says, — 
Si  pars  kirsdmm  mmunaUi  sit  $0  Ugand$^  viriles  partes  bmredis 
dehtHti  si  Vir^  omnes  bmnditarias*    And  Nemtius, — Si  haeredes 
nomioatim  cnumemti,  daU  qwd  damna$i  sunty  fratrius  est^  ui 
Ttriks  partes  Meant :  quia  pirsinarum  itmrnsratte  iunc  effsctum 
ha6it^  Mi  ixa^umtur  in  UgaU  pref standby  qui  si  nominattm  non 
essent  hsreditarias  partes  dibiturt  $ssmt.^ 
These  conflicttng  opinions  may  be  marshalled  thus :«—  Of^nimitof  the 

jufiepradentei 
Pavlvi.  Pomponiot.  Ketadut.  manhalled. 

P.  45, »,  17.  P.  30*  <«  54>  H*         P-  3<H  *»  «H 

AitlllTWIf. 

C«n  diffia.  Stbiaat. 


Cawtts. 
Heradittt  oh%it.  BmnBanio  cxc^ut. 


^l^^fj*"    \  PMn  hcwdJtMJg.  Partet  vkilfli.  Ptetct  m 


OmaaheatAm  *! 
ntiepfio«Ii<|iio    >  Pvtet  heredhariae.  Partet  yirilet.  Partei  YtiUee. 

/*  Qgui    ciiiiiBentio 
«    peiWMunun  bsflc 

K«lioic|iil«.      i^iiahfnititat^ob&iat.         Deficit.  \    diectum     htbel 

J    tttessqoaiitwfai 
^  iegmD  pnMtiado. 

*  P  45i  *•  17-  '  P-  30»  h  S4»  *  3'  •  P-  3P»  ■>  »H- 
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Commentary  on 
above. 


Attempt  at  ai 
analogy. 


The  conflict  here  is  to  manifest  and  direct^  that  no  attempt 
can  be  made  to  reconcile  the  passages.^  The  usual  rule  in  such 
cases  is  to  prefer  the  lex  posterior^  and  upon  this  ground  PatJi 
sententia  must  be  followed,  whose  opinion  in  the  present  case  is 
obviously  the  more  correct,  and  is  supported  by  three  veiy  emi* 
nent  autnorides. 

In  the  present  case  we  find,  that  whether  a  legacy  has  been 
left  to  be  deducted  from  certain  of  the  heirs  by  namtj  or  finom 
all  with  some  one  exception,  they  shall  be  assessed  in  propordon  to 
their  hereditary  sharer;  and -that  the  same  rule  holds  when  all  the 
heirs  are  named  without  exception*  Secondly,  that  inhere  smt 
of  the  heirs  are  named,  they  are  to  contribute  viriU  fartsMs^ 
that  is  to  say,  all  alike  without  reference  to  their  respective  pro- 
portions ;  but  where  all  are  named,  then  pr^  rata  as  their  shares, 
Lasdy,  that  if  the  heirs  be  enumerated,  they  pay  shares  aUkt 
[viritim)y  because  the  enumeradon  of  the  persons  has  the  effect 
of  equalizing  them  in  the  contributbn  to  l^cies,  but  that  tfaejr 
contribute  proportionably  as  their  shares  if  net  named. 

In  so  decided  a  case  of  conflict  as  this  there  is  but  one  course  left 
open,  to  adopt  the  opinion  of  the  one  or  to  ignore  the  passages 
altogether  and  argue  from  analoey^'  a  Now,  in  the  distribudon  of  the 
estate,  if  the  tesutor  have  ma£  no  division,  all  the  heirs  instituted 
take  equal  shares  or  vtrik  pordons.  A  If  all  be  named  but  one,  he 
takes  the  residue  of  the  inheritance,  if  any.  c  If  more  than  one  be]so 
omitted,  they  share  such  residue,  d  If  the  whole  inheritance  be 
assigned,  then  the  heirs  named  take  half  only  of  that  which  was 
assigneto  them,  or  even  one-third^  only  if  the  amount  of  die  gross 
estate  render  it  necessary,  and  the  residue  accruing  by  such  dimi- 
nudon  is  the  portion  of  him  who  has  not  been  named.  /  If  the 
partition  have  not  exhausted  the  whole  estate,  then  the  vacant 


^  Vide  like  cmn^ct  of  coatradictofy 
paaagea:  P.6»»,9»^4i  P.  iQ»i>3i»^9u 

*  Ify  howertfi  it  be  patent  that  the  elder 
jttristi  speak  of  a  law  smce  abrogated|  or 
allege  it  by  way  of  example,  or  if  in  any 
other  way  the  diicrepancy  can  be  reasonably 
accounted  for,  such  ezplanadon  ought  to  pre- 
vail. The  rule  which  prefers  the  later  law 
appeal*  fraught  with  absurdity^  u  Juatinian 
published  the  Digest  as  a  whole  on  the 
i6th  Dec  A.  D.  553,  without  reference 
to  individual  laws,  and  provided  for  in 
coming  into  force  on  the  30th  of  the  same 
month  J  it  therefbrei  at  best,  supposes  an 
error  on  the  part  of  the  compilers.  The 
case  is  different  where  the  conffict  is  between 
the  Pandects  and  Codex,  P.  1,4^4;  although 
we  learn  from  Tusdnian,  in  hu  preface,  that 
all  parts  of  the  Dody  of  this  law,  as  published 
by  him,  are  reconoleable.  For  authorities, 
see  Hopfner,  §  16,  n.  3  {  Thib.  iiber  das 
Verhaltniss  der  einzdnen  Theile  des  Rom. 
RechtB.  in  dcr  CivilisL  Abhand.  Hcidlb. 
jSi4i  No.  vi.;  Hvbert,  Gipban,  explan. 
incilior.  L.  ^.  Cod.  prseAt.  special,  p.  66, 


S).  s  Hunnius  "de  auct.  et  intetpieL  jam, 
lib.  ft,  c  2,  qu.  1 1  Galvanus  de  vmfnctB, 
c  31 }  Goehausen,  peiic.  academ.  pt.  i| 
qn.  ia>— pt»  %y  qu.  % ;  Franzkiut  Coan.  ad 
Pand.  Proem,  n.  14,  sq.  $  Stniv.  exeidt  i, 
thes.  69 1  Hafemeier  de  anctor.  jar.  chr.  e( 
can.  c  5:  Reinold  ad  Mercer,  p.  114 
(edit,  de  a.  xyift) ;  Mauritius  de  fiMi  jv. 
com.  thcs.  14,  in  opvsc.  n.  79 )  Lauterbacb, 
cond.  fbrens.  exerc.  i,  tnca.  131  Al.  Arn. 
Pagenstecher,  benedict,  collat.  6,  p*  74i  if*  i 
Eckhard,  hermineut  jur.  lib.  X,  c  i,  4  4^* 
43 ;  Lanr.  Andr.  Hambeiger,  oposc  p.  30O) 
St  sqq.  $  Piittmann,  probabil.  lib.  s,  c.  3, 
et  in  miscellan.  c  23  ;  Koehler,  memis. 
ad  constit.  A^mesv,  p.  ji  j  Gliick,  Pand. 
I  Th.  313  p.;  Pnfendori,  torn.  4,  ofas.  13*; 
Mackeldey,  Lehrb.  des  H.  R.  R.  voL  L  §  96. 
*P.  aS,  5,  XX,  dt  X3,  pr.t  Id.  x,§4i 
Id.  9,  §  12 }  Id.  xo i  Id.  17,  §  3 ;  Id.  iS; 
I.  2, 14,  §  6,  ^  7,  §  8  ;  ad  Thib.  S^st  dct 

P.R.§S7i. 

*  A  dupondinm,  or  tripondium,  is  nude, 
->that  is,  the  integer  is  divided  into  24^' 
or  36tlu,  ^  1241,  h.  op. 
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pirt  aocnies  to  the  hdn  instituted  proportionatdy  to  their  shares 
[pn  bgruUtaria  parti) ;  f  but  if  more  than  the  whole  has  been 
disposed  of,  a  rateable  deduction  is  made  in  lilce  manner. 

Hence,  using  this  as  an  analc^,  we  collect, — That  all  contri- 
bute either  according  to  their  hereditary  shares,  or  which  is  the 
same  thing  (viritim)^  to  the  legacy  where  no  heritable  propor- 
tions have  been  assigned,  because  the  shares  are  equal  (a)  but 
where  all}  have  received  assignments,  the  contribution  is  pro  rata 
as  tbiir  shans* 

If  the  whole  or  more  than  the  whole  have  been  assigned  {if) 
the  contribution  will  be  rateably  as  the  accretion  or  decretion,  that 
v^tro  rata  as  tbiir  sbans* 

If  all  be  named  but  one,  and  if  some  be  named  and  some  not 
[b  r),  they  contribute  pro  rata  as  tbiir  sbans. 

If  the  estate  is  divided  into  24  or  36  instead  of  12  {d)y  then 
the  contribution  to  the  legacy  wiO  still  be  pro  rata  as  the  shares, 
for  the  relative  proportions  are  the  same  though  individually  less. 

§  1784. 

It  is  not  a  little  difficult  to  understand  upon  what  principle  a  Attempt  at  a 
distinction  can  he-made,  ibr  it  would  rather  appear  that  the  heirs,  "^^^  ^^" 
whether  they  have  distinct  proportions  assigned  to  them  or  not,  *'^™^^^^* 
are  all  constructively  trustees  for  the  payment  of  legacies,  and  only 
heirs  as  to  the  residue,  the  more  so  since  the  abolition  of  the  dis- 
tinction between  legacies  and  bequests  in  trust  ;^  consequently,  if 
the  Imdes  be  paid  out  of  the  corpus  of  the  estate,  and  the  residue 
then  (fivided  according  to  the  ideal  proportions  stated,  or  equally  in 
default  of  such,  the  result  will  be  a  pro  rata  division,  and  as  legacies 
are  payable  next  after  debts,  it  is  clear  that  the  payment  must  tc  pro 
rau :  the  discrepancy  arises  from  the  introduction  of  passages  from 
ancient  jurists  into  tne  Digest  without  the  context  which  precedes 
them,  for  by  the  cid  law  there  was  a  great  difierence  whether  a  legacy 
was  left  prr  pirciptiommy  pir  vindicatiommj  pir  damnatiomm^  and 
men^  modoy — and  there  can  be  no  doubt,  from  the  expression 
of  Neratius,  dati  quod  damnati  suntj  above  cited,  that  he  alludes  to 
a  species  of  legacy  recognized  to  be  governed  by  rules  difierent 
from  the  others  in  his  day.* 

Lastly,  in  order  to  emctually  set  this  point  at  rest,  there  is  no 
test  so  conclusive  as  that  of  figures  :-^ 

Let  the  estate  consist  of  1,000  aurei.  Arithmetkai 

Let  A  be  heir  of  600,  B  of  300,  C  of  100,  and  let  D  be  test, 
legatee  of  400.     If  virile  portions  be  assessed,  then — 
A  will  pay  600  —  ♦J**  »  133^ 
B       „      300  —  n^  -  i33i 

C  „  100  —  4^0  ^   133J 


'!; 


1,000  

lys  legacy         .  •        400 

149,  h.  op.  »P.  31,  a,  44>  %  "5»>  ^  ©P- 

151,  h.  op. 
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C  would  luYe  lo  pay  |3^  +  his  awa  shazv  ot  xoOy  wluch,as 
po  one  is  bouiid  ultra  v$res  ignJitatis^  would  be  absurd^  on  the 
other  hand,  if  the  division  were  pro  nuta,  every  lOO  aurei  wouU 
be  deaiiy  taxed  accoiding  at  40  auiei,  eigp,^- 

A  would  f$y  240  aurei  on  his  600 
B  w  lao  „  300 
C        „  40         „  100 

D*8  li^gaK:y  1^  400  i,00O 

Or,  in  other  words,  the  dividend  on  each  would  be  at  the  rate  of 
40  per  cent.    A  would  have  360,  B  180,  and  C  60  aurei  dear. 

5  1785- 

Acdo  hcrcdi-  The  action  that  accrues  out  of  the  banditatis  a£tio  ts 
tatbadido.  termed  actio  personalis  ex  iestamentOj  and  is  competent  to  l^atces 
and  heirs  bv  trust  for  the  purpose  of  obtaining  their  legsicies  and 
bequests,  with  all  increments  and  interest,  from  the  date  of  the 
acceptance  of  the  trust  or  aditio^  and  wttfa  inderanky  for  that 
degree  of  laches  which  may  accrue  under  the  particular  ctrcum* 
stances  of  the  case. 

§  1786. 

indtfaid  loiiido       Wheo  OBC  bas  received  ia  error  a  sum  of  saossef  m  pa^*   1 
Uthepaynratof  m^i  ^f    ^  j^  q^  j^^  j,^  f^^  j^   jg  termed  a  s^lutio  i«-    ]{ 
•  luiiinoc  ue.    j^^fi     y^  create  die  obligation,  to  restore  such  sum,  it  is 
necessary,  first.  That  a  sum  have  been  paid, — ^That  such  pay- 
ment was  not  due  in  fiict, — ^That  it  was  made  in  conaequence 
of  a  pardonable  mis^prebension  of  the  state  of  the  casCi— 
RequiRmcnti     That  the  Other  party  had  no  claim  even  by  natural  law*    A 
of  thii  GODtnct*  doubt  OT  cnor  must  exist,  for  if  the  payment  have  been  made 
wittif^y  it  amounts  to  a  gift,' — if,  on  toe  cootiaiy,  paid  under 
doubtml  circumstances,  it  is  recallable,  fuasi  aniraxissimj  as 
thou^  an  agreement  to  this  efiect  had  been  entered  into,  and  is 
taken  to  be  a  loan  having  affinity  to  a  mutuMmj  whedier  the 
receiver  believed  or  not  that  such  sum  was  due. 
Dedamjio  Titan*      In  order  to  confer  the  ri^ht  of  recovery  in  certain  excepdooal 
d^^dde locio  ^^3^3^  jt  must  be  a  question  di  damtu  vitandtj  not  di  hurt 
captando — that  is,  the  payer  must  prove  generally  that  his  pro- 
perty will  be  diminished,  nut  it  will  however  not  suffice  that  he 
procede  with  a  view  of  increasing  it ;  thus,  if  a  son  pay  his 
Other's  debt  under  a  mistaken  impression  of  his  liability  to  do  so, 
he  may  recover, — not  so,  however,  if  an  heir  pay  a  legacy  with- 
out deduction  of  the  fidcidian  fourth. 

• 

'  P.  3,  iS,  6.  »  P.  so»  lit  53- 
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The  great  question  of  how  far  ignorance  of  the  law  excuses  The  question  of 
some^  on  the  faith  of  the  passage  of  the  Codex,*  cum  quis  jus  whether  jam 
ignorans   indeiitam  pecuniam  sohifit  cessat  repetitio;  per  igno*  l^^^^th* 
nntiam  enim  &cti  tantum^  npitittMim  tndehtti  soluti  eempetere  iccoTefyofasum 
tiki  mhtm  est^  declare,  that  ignorance  of  the  law  is  no  excuse,  P^^  ^^  »<^ 
thus  expressed  by  English  lawyers^  who  confessedly  procede  on  ^^* 
this  priociple,  ijntarantia  Ugis  uiminim  excusaty  whereas  others,*  on 
the  dictum  of  rapinian,^  hold  a  different  opinion,  C4gtirum  omnibus 
juris  error  in  damHts  amittenda  ni  sua  n$n  nocet.    It  is  true  certain 
persoas-^Hninors,  prodigals,  and  madmen,^  for  instance,  acting  with* 
out  the  authority  of  their  guardians,  and  we  mav  add  soldiers— ^-are 
adlowed  to  be  ignorant  of  the  law ;  there  are,  however,  means  of 
recondUng  both,  by  laying  ic  down  as  a  principle,  that  ignorance 
of  the  law  (for  tbare  is  no  doubt  in  cases  of  ignorance  of  facts) 
will  not  excuse  other  than  the  privilege  persons  above  mentioned, 
but  thttt  an  error  as  to  its  applicadon  to  the  particular  case  will, 
for  we  find  the  words,  jus  igmrans^  ignorance  of  the  law — and 
pais  trrmr^  misconception  of  the  law,  in  opposition.     Before  dis- 
cussing dus  quesdcm  at  length,  it  will  be  necessary  to  premise 
certain  fundamental  principles.^ 

To  recover  an  iudebitum  it  must  be  naturaliter  indeHtuMy  ToenaUeie' 
which  admits    of   three  variations: — IndeUtum    naturalitir   ^*  ^^^^^^ 
amliur^ — Indihitum  naturalitir  debitum  civHitery-'^^r  Indebitum  iB^^^in 
dmliter  iudebitum  naturaliter. 

In  the  firtt  case,  the  iudebitum  civiliter  et  naturaliter  tale  is  of  ladebStam  nata- 
course  recoverable,  for  there  is  neither  a  civil  nor  a  natural  obliga-  '^oeretdvUitcr 
don  to  pay  a  debt  twice,  and  consequently  the  recovery  is  pro* 
tectcd  by  me  cendictie  indebiti* 

In  die  second  case,  where  an  iudebitum  naturaliter  has  been  indebitum  nata 
paid  civiliter  J  the  debt  must  be  so  constituted  as  to  be  legally  SSiSr*^*"**^ 
recoverable  or  not,— ^if  the  latter,  the  coudictia  indebiti  will  not  ^^ 
apply,  as  where  the  depositary  had  denied  a  depesitum  miserabiUy 
and  1^  consequendy  sufiered  condemnatie  in  duplum  ;  butwhere 
no  action  lies,  the  cenJictie  indebiti  applies, »-  this  may  arise 
in  the  case  of  a  contract  obtained  by  intiimdation,  the  performance 
of  which  is,  stricti  jurisy  compellable,  and  should  the  remedy  by 
txceptie  metus  fail,  that  by  the  condictio  indebiti  will  hold  good. 

In  the  third  case,  if  the  natural  obli^adon  be  such  as  have  no  indeUtmn  citiU 
remedy  in  law  for  breach,  and  be  wittmgly  paid,  the  condictio  will  J^J^f  **^*"" 
not  lie,  but  it  will  lie  where  such  rem^y  attadies,  for  a  woman  ^' 

having  paid  a  surety-bond  may  recover,  the  natural  law  in  diis 

*  Fafihirjniiy  ooatr.  I.  S,  c  io6|— 4.  lOy  Fricky  diis.  de  indeb.  toL  pcrig.  j,  c  ad 

c  II ;  Cbj.  ote.  L  5|  c.  39 1  Doaell.  com.  indeb.  cond.  amit. 

j.c  L  14,  c  14;  Honii.  res.  L  3,  tr.  3,  *  P.  aa»  6y.S. 

p«ts,qa.|j  Baro»Opp.T.  3,  p.  14s.  '  P.  is»  69  29. 

'P.  I9  iS,  10.  *  Vide  \  17939  h.  op. 

'  Vnm.  ^  kL  1.  I,  c  47  s  Alb.  PhiL 
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case  being  superseded  hj  the  civil  law ;  but  if  zJlIius/amiNas  repar 
money  borrowed,  he  cannot  sue  bv  comUah  indibitu  The  reason 
is  this,  that  the  Roman  law,  although  it  does  not  confirm  all 
natural  obligations,  yet  it  does  not  revoke  them,  except  in  certain 
cases  as  above. 

§  1788. 
Termt  upon  The  terms  upon  vAAch  the  recovery  of  a  claim  upon  a  payment 

w^  the  in-     ^iot  of  right  maybe  allowed,  are  most  uncertain,  and  far  from 
x4a?eRd.*^       satisfactory.^     One  of  the  principal  authors  on  natural  obligations 
has  laid  down  substantively  the  fcdlowing  four  broad  rules.* 
The  first  rule  is  : — 
The  fim  role.         If  the  law  forbid  an  act,  or  declare  it  to  be  indispensibly  neces- 
sary, whatever  may  be  done  in  contravention  of  the  law  is  invalid. 
If  any  one  do  an  act  in  contravention  of  die  law,  paying  or  coo- 
tributing  to  its  fulfillment  in  some  way,  a  eondietio  tndetiti^  pro- 
perly so  termed,  takes  place,  in  so  far  as  the  defendent  may  fail  in 
putting  into  issue  his  daim  arising  out  of  an  illegal  transaction ; 
it,  nevertheless,  is  not  a  general  consequence  that  reclamation  will 
be  commonly  ^owed  in  such  prohibited  cases. 

The  condtctio  indebiti  presumes  a  payment  in  error ;  but  if  this 

be  not  the  case,  the  reclamation  cannot  be  had,  neither  will  the 

cmdictio  sine  causa  lie,  because  the  plaintiff  has  also  011  his  part 

acted  tortuously.' 

ErceptfoiM.  To  this  there  are  certain  exceptions.     Where  the  payer  had 

rint  EsceptHMi.  not  the  free  disposition  of  his  property  at  the  period  at  which  be 

made  the  payment.^ 
Second  Ezcep-        If  the  transaction  be  held  to  be  invalid,  lest  some  one  by 
<><».  crafty  representations  be  defrauded  of  that  which  rightfully  b&- 

lon|s  to  him.  .Thus,  a  gift  exceeding300  solidi  is  reclaimaUe  if 
made  without  judicial  registration.^  The  rule  is  otherwise  when 
women  pay  that  due  upon  an  intercessio  wittinely,  and  not  erro- 
neously.^ This  is  referable  to  the  peculiar  poucy  of  legishdon 
with  respect  to  the  mtercession  of  women,  for  even  a  woman  can 
obfa'gate  herself  by  an  act  injurious  to  herself,  if  the  injury  be 
patent ;  but  the  case  of  intercessio  is  not  admissaUe  here,  because 
the  damage  is  imcertain  and  remote :  if,  therefore,  she  pay  that 
which  she  was  bound  to  pay  by  the  terms  of  her  surety  bond, 
knowing  that  she  could  not  have  been  sued  thereupon,  she  derives 
no  assistance  from  equity  because  she  is  herself  in  dolo. 
Thlnl  ExcepBoo  If  the  contract  be  prohibited  because,  upon  general  principles, 
that  which  is  given  or  paid  is  and  ought  to  remam  his  who  would 
divest  himself  thereof, — as  when  a  person  concludes  an  extn- 

*  Hert.  duk  de  cond.  OTiliter  deb.  na-     auctoritate  tutoni,  §  750,  h.  op.      If  pio- 
tandjter  opuac.  toL  x,  pt  3,  p.  94,  iq.  mited  before  majority,  but  paid  efiery  the 

'  Weber,  nat  Vcrbind.  (natural  «>bljga-  payment  cannot  be  diitiirbed. 

tions),  ^  75,  et  tq.  '  Hopfner,  L  c  ^  4x4. 

*  N.  i»,  7,  §  3.  •  Vide  %  i6xS,  h.  op. 

*  A  pupillos  contract!   and   payi,   tine 
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judicial  contnct  respecting  an  estate  legated  to  him  for  his  future 
sustenance,  and  parts  with  the  property  in  such  legated  land. 

If  a  creditor  be  especiaUv  disliked  personally  by  the  legislator  on  Foutth  ticep- 
account  of  an  unfair  benefit  which  he  derives  from  a  transaction,  ^^°' 
inasmuch  as  it  is,  in  fact,  he  only  who  is  charged  with  a  trans- 
gressioa  of  the  law,  so  much  interest  as  has  been  paid  over  and 
above  die  legal  rate  is  reclaimaUe,— and  in  like  manner,  a  qu^ta 
ittiimen  to  an  advocate.^ 

The  recovery  of  that  which  has  been  lost  at  play  is  a  special 
case,  on  the  ground  of  the  loser  having  transgressed  the  law 
equally  with  the  winner. 

In  like  nuumer  the  spedai  exception  founded  on  the  opinion  of  FUth  eMtpdon. 
Papinian,*  that  a  As  given  in  consideration  of  an  incestuous 
marriage  not  had,  is  recoverable. 

The  second  rule  is :—  Theieeona  mlc 

If  the  law  have  utterly  deprived  an  obligation  thitherto  binding 
of  its  operative  power,  and  the  debtor  nevertheless  have  paid  in 
error,  a  enuiicth  indeUti  will  lie.  Thus,  when  a  debtor  has  for* 
feited  his  rights  by  private  violence.'  If  one  .pay  a  debt  of  which 
he  has  been  absolved  by  a  judgment  in  all  respects  regular  and  valid. 

The  third  rule  is  : —  Tli«  thW  wk. 

In  transactions  naturally  permitted  and  not  civilfy  prohibited, 
but  to  which  the  civil  Iraslation  has  not  given  a  fiilly  operative 
efiect,  a  condictio  g;enerd^  does  not  lie  for  the  recovery  of  that 
which  has  been  paid  for  performance ;  hence,  whatever  has  been 
paid  for  the  performance  of  a  pactum  nudum  or  adjectum^  whereby 
no  action  accrues,^  and  that  which  has  been  paid  on  the  obUgadon 
of  a  man  aliini  juris  ^^  is  redaimable. 

Dwatimis  inter  virum  $t  uxorem  form  an  exception.  If  a 
married  jperton  make  a  glfi  and  then  revoke  it,  such  is  recoverable. 

The  toordinile  is :—  ThtlboiAfuie. 

No  recoverv  can  be  had  in  the  case  of  a  natural  obligation, 
whkh  was  in  net  in  all  respects  operative  in  its  commencement, 
but  the  fiill  eflSect  of  which  has  been  impaired  by  the  civil  laws 
on  account  of  supervenient  circumstances*  Take  the  case  of  pay- 
ment after  prescription  has  run  against  the  action,  or  of  the  pre- 
dniion  of  a  creditor  in  concursu :  or  where  the  bw  permits  the 
debtor  to  retire  ftom  a  contract  otherwise  obligatory,  on  account 
of  a  change  in  the  supervenient  circumstances,  notwithstanding 
that  tbe  natural  right  of  compulsion  does  not  allow  him  to  do  so,^ 

*  1789- 
We  now  come  to  the  examination  of  the  great  and  much-vexed 

'  BopfiKT,  L  c  ^  717.  *  Hdpfaer»  1.  c.  %  1040.    L.  Jvlii,  dc  vi 

*P.  tt^  ^i  5S  Weber,  L  c  ^  77,  3rd  vablSca  vel  privita,  c.  a.  4,  7.    A  ertditor 

ait   Wlm  die  rjav  it  tarfit  thcrek  no  Mlpini  hunaelf. 

wi6a5oBjaad  paridtliitofoihruttmJktk  «  HopAiery  1.  c.  ^  747  S  etvide^  15M, 

fnamiif  hat  m  dte  d§t  m  given  In  con-  h.  op. 

■dcrttioa  ofinaniige»]ioc  of  prgidtiition,  *  Id.  ^  736. 

coodtoio  bdcbiti  lick  *  Httpfiwr,  1.  c.  ^  xoio. 
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la  how  6r  the 
■nor  jttrii  ii  a 
Ibmidadoii  of 
the  condiedo 
iadebiti. 
Thibittt*t 
opIaioB  incon- 
clniive. 


Bar  the  cm' 


Legitttm  per 

damiutioiiciny 

condidble. 


Pretium  ed 
irbitrinm  tertii 
icUctum  con- 
didble. 


Jueition  of  whether  ui  error  of  law  be  a 
ictio  sndebiti,  as  well  as  an  error  of/act. 

The  great  iurist  Thibaut  appears  scarcely  to  have  made  up  his 
mind  decisiveljr  on  this  point.^ 

The  argument  of  Savi|;n^*  dearly  shews  that  an  error  of  law 
is  no  ground  for  the  condtctto  indebtti ;  and  this  is  perfectly  con- 
sistent with  the  views  of  the  Eneiish  lawyer,  and  proves  that, 
by  whatsoever  process  enacted,  b  later  ages  the  ancient  fiction  of 
the  law  being  obligatory  on  the  parties  to  it  was  preserved,  ficdon 
though  it  might  have  been. 

Now,  if  a  legacy  have  been  imposed  upon  an  heir,  per  daimu- 
tiomtn^  under  an  impossible  condition,  and  such  heir  has  never- 
theless paid  it,  he  can  have  his  c$ndictio  indebtti ;'  in  like  manner, 
where  the  price  of  a  commodity  is  left  to  be  fixed  by  a  third 
party,  and  the  purchaser  have  paid  such  price/  In  both  these 
cases  the  validity  of  the  obligation  was  a  matter  of  controversy 
before  the  age  of  Justinian,  and  therefore  can  hardly  be  adducd 
in  fairness  as  conclusive  in  favor  of  the  proposition,  irrmr  juris 
nocit^  under  his  legislation. 


Bfior  jttiit 
eicvnble  by 
deicieiiqr  of 
leialrtatut. 


Explanation  of 
maxim,  ne- 
minem  alterivs 
damno  didor 
fieri. 


§•  1790. 

There  are  certain  cases  in  which  an  error  of  law  is  itself 
generally  pardonable,  but  this  is  upon  the  ground  of  such  persons 
being  deficient  in  legal  status, — as,  for  instance,  a  minor ;  and, 
in  like  manner,  a  woman  who  has  paid  a  surety  bond  in  ignorance 
of  the  Sifiatus  Consultum  Velleianum.^ 

It  is  clear,  that  if  the  payee  have  in  any  way  orieinated  the  error, 
or  wittingly  promoted  it,  he  is  guiltv  of  a  dolusy  and  is  then 
obnoxious  to  a  condicdo  fiirtiva,  —  tnus,  furtum  fit^  cum  quh 
indebitos  nummos  sciens  acceperit :  ^  and  here  it  becomes  immaterial 
whether  it  be  an  error  juris  or  error  /acti,  Savigny^  extends  this 
to  the  indebita  obligation  and  remarks,  that  if  he  have  no  condictis 
indebiti  under  such  circumstances,  he  has  clearly  a  dolt  actio. 
The  latter  being  the  better  and  usual  remedy,  he  would  doubdess 
prefer  it  to  that  learned  author's  doubtful  experiment* 

Pains  must  be  taken  to  understand  the  maxim  ^<  that  no  one 
must  enrich  himself  at  another's  expense,"  advanced  in  support  of 
the  admissabillty  of  the  error  juris^  in  its  right  meanings  with 


'  Puid.  %  19 ;  Bnun.  p.  41-43  \  Wan- 
gerowy  Pand.  z,  p.  zoo-i. 

'  SytL  d.  heiit.  R.  R.  voL  3,  app.  ▼iii. 
I  xxxT.  p.  447.  The  great  wordinea,  dif- 
nitenea,  and  excewTe  aophistical  specaladon 
of  this  author,  rendexa  him  tiresome  to 
pemae  and  dangerous  to  confide  inf  it  i% 
therefore,  imprudent  to  recommend  him  to 
the  novice,  whose  limited  general  legal 
knowledge  might  be  led  awaj  bjr  hit 
ideality,  or  wearied  by  his  verbiage,  without 


sdzing  the  acknowledged  gems  he  ^snten. 
Thibaut,  when  he  ent,  and  tbat  ii  aot 
often,  em  on  the  side  of  pngmadcal  nc- 
dnctnesB.    ▼.  SaTign7*s  work  hat  no  iodez. 

•  Gaius,  3,  §  98. 
^  Id.  §  140. 

•  P.  la,  6, 1 z  s  P.  50,  Z7, 106  $  Muhlen- 
bruch,  p.  417. 

•  P.  13,  I,  z8. 
^  L  c.  p.  45a 
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reference  to  this  question,  since  its  application,  if  not  properly  imputable  finud 
restricted,  would  lead  to  the  annihiktion  of  all  trade  and  com-  acquired, 
merce,  bjr  annulling  every  bargain  which  the  one  party  had  made 
improvidently  or  through  gross  ignorance  of  his  business;   this 
maxim  can  therefore  be  applied  only  where  there  is  imputable  legal 
presumption  of  fraud,  as  in  the  case  of  a  lesion  above  the  half.' 

§  1791- 

It  is  urged,  by  those  who  would  admit  an  error  of  law,  that  The  limple 
in  the  title  tU  condictiom  indebiti^  **  error"  is  simply  mentioned  «p««on  enw 
without  any  qualification  as  to  whether  an  error  of  feet  or  of  law  ^ror  jorii!^"** 
be  meant,  and,  at  all  events,  without  the  express  exclusion  of  this 
latter;  but  it  may  be  answered,  that  it  is  unnecessary  to  explain  Repetidonofa 
the  nature  of  this  error  in  every  sentence,  and  that  it  is  sufficient  8«>«ni  principle 
that  the  principle   be  enunciated  in  certain  places,  for   which  Slah'indliSLi" 
the  title  de  juris  it  facti  ignorantw^  is  one  of  the  most  fitting,  inttance. 
Thus  the  doctrine  of  duress  and  coercion  is  laid  down,  once  for 
all,  to  be  such   fear  only  as  arises  from  some  great  ill,  not  the 
timidity  of  an  efieminate  mind,'  and  is  not  defined  afresh  in  every 
case  in  which  it  occurs. 

It  is  asserted  that  the  existence  of  error  is  in  truth  only 
required  in  the  condsctio  to  repell  the  presumption  of  gift, 
cujus  per  errorem  dati  repetitio  estj  ejus  consulto  dati  donatio  est^ 
but  such  an  intention  exists  as  little  in  errors  of  law  as  of  feet. 
The  real  reason  is,  that  the  assertion  of  gift  is  the  easiest  way  of 
accounting  for  the  payment  of  money  not  due*  Hereupon 
de  Savigny  remarks, — it  does  not  follow  nence  that  this  is  the  only  Enor  moic  be 

Sound,  and  that  in  default  thereof  the  converse  must  obtain,  free  fiom  blame, 
n  the  contrary,  every  application  of  the  condiction  requires  a 
positive  basis,  this  lies  in  the  error,  but  the  error  must  without 
excepdcm,  in  order  to  be  operative,  be  free  from  the  imputation 
of  blame ;  consequently  it  cannot,  inter  alia,  be  an  error  of  law. 

■ 

We  now  come  to  the  passages  in  the  Codex  which  appear  PMnga lathe 
conclusively   to  decide  this  question, — Cum   quis  jus    ignorans  Coder  ratrict- 
indebitam  fecuniam  soherit  cessat  repetitio.       Per  ignorantiam  to'eroi^Lt 
enim   &cti  tantumy  repedtionem  indebiti    soluti    competere  tibi 
lutum  est,^ 

Si  ...  .  indibitam  errore  feed,  dei  materiam  spospondisse 
....  animadvirterit  •  •  •  •  condicentes  audietfi 

Error  facti,  mcdumfinito  negotio  mrnini  nocetJ 

Si  per  ignorantiam  mcti  non  debitam  quantitatem  pro  alio  solvisti 
....  restitui  eo  agente  providebit.^ 

*  P.  14,  6,    141   P.  s<h  ■?»«>«;  P'i  ^'  3^  >»47J  !*•  4»»4»7»i*5  P- 

Mokkabrach,  p.  417.  4S»  fl*  xs* 
'  P.  n,  6y  pMWD,  ct  ipcculitir,  9,  pr.  *  C.  x,  xS,  10. 

•P.4.a,5,S.  •C.I,  fS,6. 

*^-5o*«7»53>  M.  81;  P.  S9>5>«9»        'C-  »»  >•»  7-  •C.4,$,  6. 
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Objection  that 
thdc  are  por- 
tionfofreicripti. 

ConfbtatioB. 


Falddiaa  fwith 
if  not  retained 
iinotcondiciblt. 


Fidei cMtmhfumvil Ugatum  indeUium  per enorem iacti  solutum, 
rtptti  pesse^  ixphrati  juris  ist^ 

To  these  pa8»^;es  it  is  objected  that  they  are  portions  of 
rescripts/  that  we  are  ignorant  of  the  context,  and  mav  coo- 
Bequend^  suppose  they  applied  to  particular  or  exceptional  cases. 
Now  this  argument  would  apply  to  s|ll  rescripts  whatever,  besides 
these  excerpts  as  they  are  introduced  must  be  intended  to  be  gene- 
rally applicable,  otherwise  no  authority  can  be  attached  to  any 
such  figments ;  moreover,  they  are  introduced  under  a  particular 
title,  to  which  at  least  ther  must  be  intended  to  apply  throudjouc 
Moreover,  when  the  rescnpt  b  intended  to  have  a  limited  Sea, 
it  IS  dearly  stated,  as  in  the  case  of  the  non-recovenr  of  die  falddian 
fourth  ;  when  a  general  principle  is  enunciated  in  a  lescripc, 
we  often  find  ilia  pars  nscripti  gnuralis  est;*  and  tbb  is  to  be 
understood  of  all  rescripts  introduced  into  the  Codex,  wheie  they 
aie  not  expressly  restricted  to  a  particular  case  i  of  this  we  have 
the  following  instance. 

Whoso  neglects  to  retain  his  fidcidian  fourth  cannot  recover  it 
ctndictime  indiHti.*  Paulus  begins  by  enunciating  a  general 
proposition,  and  then  follows  the  exception,  ^uod  si  ide$  per  rtpt- 
titiemem  ejus  pecuma  habere  cretbmt^  qwed  imperitia  lapsi  legis  faV 
cidim  keneficio  usi  nea  sstntt  sciant  ignorantiam  fiicta  non  juris 
prodesse  :  nee  stultis  seUre  smccurri  sed  errantihts. 

In  diis  passage,  the  mention  of  the  £ilcidian  fourth  is  purdy  gra- 
tuitous, because  the  error  of  fact  is  admitted  to  justify  recovety— in 
this  case,  therefore,  we  know  the  context  $  an  exception  it  can- 
not be,  for  then  it  would  amount  to  the  general  proposition, 
that  an  error  in  law  is  always  a  basis  of  the  condictio,  and  an 
error  in  fiict  only  when  expressly  stated,  which  is  manifesdy 
untrue. 

Indebite  legate^  lioet  per  errorem  juris  a  minere  splute^  repeti- 
donem  ei  decemi,  si  uecdum  tempm^  quo  restitutimis  tribultur 
auxiliumy  excesseritj  rationis  est.^ 

Here  an  error  of  law  is  expressly  excepted  in  the  case  of  a 
minor,  obviously  upon  the  ground  of  the  general  &vor  shewn  to 
that  class  ;  but  a  restrictive  condition  is  added, — he  is  required  to 
sue  within  the  time  generally  appointed  for  restitutions  on  the  plea 
of  mmority. 

§  1793- 

Puiages  upon         Those  who  Support  the  opposite  opinion,  juris  errwrem  nniref 
rfutST^T    «ly  "Po*^  die  following  passages. 

poaed  to  be 

"C.4,5,7. 

*  Miiiilenbnicli,  p.  4A7-43t. 

'  T. Sav.Syit.  d.  Haot  &. R. Lc.  p. 4^7 
and  §  14^  n.  k.  nyt  with  jutdcey  that  the 
Romant  well  knew  how  to  treat  reiciipti9 
•0  aa  to  separate  the  principle  they  enondated 


Legatum  inde* 
bitiuD  bjr  a 
minor  not  con- 
didble  after 
period  of  rati* 
totioo  expired. 


maintiinable. 


froM   the   paiticvkr  ciicamataacct  with 
which  they  were  accidentally  inceaibocd. 

•  C.  1,  33,  *. 

•  P.  36, 4, 1,  pr. 
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A  testamentarjr  heir  must  give  the  l^tees  security  for  the  pay-  Gi«^o  indebiti 
ment  of  legacies  :  from  this  obligation  the  testator  himself  could  ^  l«s*ci«- 
not  absolve  him  previously  to  the  rescript  of  Aurelius.^  Now  if 
a  heir  had  nevertheless  g^ven  security ;  if  he  knew  nothino;  of  the 
contrary  disposition  in  the  testament,  he  could  clearly  chiim  the 
benefit  of  the  condictio  indebiti  to  annul  it  \  but  how  if  he  should, 
from  an  error  in  his  law,  have  held  this  rescript  to  bie  inoperative,  and 
so  have  committed  an  irr9r  juris.  Ulpian  says.  Ad  bac  tamen 
i^Htgne  quis  dixeritj  satisdatiomm  condici  posse, 

De  Savign^^  explains  thisf  by  stating  that  this  rescript  was, 
stiictly  speaking,  no  law,  althoi^  admitted  into  the  Semestria^ 
and  founded  on  die  practical  necessity,  that  it  might  be  therefore 
consideFed  as  law  only  so  far  as  to  Rive  the  praetor  the  discretion 
of  overiooking  an  excusable  error  oflaw,  beuigne  quit  Jixerit^  and 
giandng  the  c^mMctig  nevertheless* 

Error  ^iis  qui  se  municipem  aut  colensan  exist imans.  mmnera  Gneofthc 
avilia  susceptwum  ^emisit^  defensionem  juris  non  exdudit*'  This  ^|^  ^ 
mav  be  just  as  well  an  error  of  fiict.  "w^j^ff" 

romponius  qsuque  refert  lib.  xxviii.       Cum  quidam  bares  rogatus  cm\  buthcB. 
tistt^fratrisfilut  compbaresru  dare  ea  conditioue  **  ut  si  sine  liberis  ^^^'"fr^^  ^* 
decesstsset  resdtueret  eas  haeredi,**  et  bac  defuncto  barede^  baredi  ^!bon  to  hd^. 
iyus  cavisut  **  se  restituturam."  j/ristenem  putasse  in  integrum  resti- 
Uunianu    Sedet  illud  Pomfonius  adjecitj  quodpetuit  incerti  condici 
hzc  cautio  etiam  a  majere  :  non  enim  ipsojure^  sedper  condictionem 
JOMuitus  at,^ 

Ulpian  here  says  in  effect  that  women  in  his  time  were  pro- 
tected by  the  comuction,  even  after  their  majority,  because  in  his 
time  women  were  excepted  from  the  general  rule,  and  were  there- 
fi>re  not  anspwrerable  for  errors  of  hw.^  Or  the  error  may  have 
beeaoneof  bcu     • 

Siqms  servnm  certi  nwiinis^  aut  quandam  solidorum  quantitatem^  Two  thlngi  left 
vtl  aliam  rem  promiserit ;  •  et  cum  licentia  Cei)  fuerat  unum  ex  bis  Sf^S^S? 
sikfendo  liberariy  ^atrumque^   per  ignorantiam  dependent  :   dubi^  li^ered  in  cmr. 
tabatwr^  cujus  rei  daretur  a  legibus  ei  repetitio,  utrumne  servi^ 
en  pecrnwB:   et  utrum  stipulator ^  an  promissor  babeat  bujus  rei 
fenltatem  f      Et   UlpiantUy  qmdem  electionem    ei  prastat^   qui 
utramqae  accepit^  ut  boc  reddat^  quad  sibi  placuerity  et  tarn  Mar^ 
^/im,  puifi   Celsum  sibi  consonantes  refert*      Papinianus  autem 

ipsiy  qui  utrumque  persohity  electionem  donat :    qui  et  anteonam 

itpeniati  ipsam  babet  electionem^  quod  velit  prastaroy  et  bujus 

» 

'  P.  ft,  14,  46 )  CL  6,  |4»  1 S  T.  Ssv.  PMid.  SoL  13,  p.  2459  that  it  it  a  ipecial 

^c<^ia^a.T^adBilttBd  into  the  SaneitiJa  exception  tDopaold  the  ultima  volimtm. 

D.  Aoxdiot.  *  P.  509  If  vjf  S  lo* 

'l*C9t,46i,(  S4»dt.    Other  jniiiti  ^  P.  4,  a,  169  ^  1. 

;4sft  adiff  apbnatiooit  Cnjadm^  opp.  ' la  toca  caae  mmniM  mux  \€  read  ibr 

!▼•  143*1  lo^Kt  upon  the  tmallnrti  of  the  MMMffM,— hi  reading  teidfied  by  very  old 


•M  i^}>|  icua  upon  uie  snauncn  or  uac 
iatcmt,— tfiitikfroBnd|  I>onelln%I.  si» 
S  it»  ayt  it  it  an  indeUta  fnmitmf  not 
M^  which  makes  no  difiereace  $  Glticfc» 


cditiont. 
•C.  4,  5,1a 
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Taxes  paid  in 
eiTor. 


Error  at  to  a 
fidei  conuaii- 
auffl. 


Snor  at  to 
female  oma- 
menti. 


siHtintia  subUmissimum  Ustgm  addneit  Sahium  yuliatmm  nmmd 
auctoritatis  bomimmj  itpratorii  idicti  (perpetui)  or£nat9reffL 
Nobis  bdc  dicidintibusj  juliani  it  Papiniam  smtentia  placet^  ut 
ipsf  babiat  flictiomm  ncipiendi^  qui  it  dandi  babuit. 

Here  one  of  two  thin^  has  been  promised  altematirdj,  and  bjr 
a  mistake  both  have  been  delivered*  Now  here  there  is  no  doubt 
that  one  can  be  demanded  back,  but  the  ri^t  of  selection  is  doubtful. 
Justinian  gave  the  ri?ht  of  choice  to  the  reclaimant  debtor.  It  is 
here  not  indispensable  to  suppose  an  error  in  law ;  the  contents  or 
interpretation  of  the  stipulation  might  have  been  open  to  question, 
especially  if  the  fulfilment  of  the  condition  d'^pended  upon  the  heir 
and  not  on  the  original  debtor.  De  SavigK/  very  naturally  tbinb 
it  impossible  that  when  so  many  jurists  were  discussing  the  col- 
lateral point  not  one  should  have  thought  the  principal  one  wortfa 
mentioning,  if  there  had  been  any  error  in  law  as  to  the  nature  of 
the  alternative  obligation. 

Si  quid  autitn  indibitum  per  errorem  solventis  publicanus  accepity 
retro  eum  resdtuere  oportere  DiviSruirus  it  Antoninus  nscripserunO 
Here  the  onus  appears,  by  the  word  acapity  to  be  thrown  on  the 
tax-collector,  for  otherwise  it  would  be  si  quis  publicans  ptr  errorm 
indibitum  solvit.  The  tax-coUector  is  bound  to  know  the  law 
under  which  he  acts,  consequently  a  dolus  is  imputable  to  him,  if 
he  receive  more  than  is  due,  or  that  which  is  not  due, — and  In  such 
case  the  payer  is  not  responsible  for  an  error  of  law ;  but,  on  the 
other  hand,  it  may  be  a  mere  error  in  fact,  by  a  mistake  in  the 
weight  or  measure  of  the  objects.* 

^a  fidii  commissa  moriins  libirtis  viri  dibuit^  iorundim  pra^ 
diorum  suis  quoqui  libirtis  fructum  nliquit ;  juris  ignoratione  lafsi^ 
qui  pitiTi  pradia  ix  mariti  tistantinto  dibuirunty  siAndum  fidd 
commissum  intir  cattros  longo  titnpon  pirapirunt  i  non  ideo  per- 
imptum  vidiri  petitiomm  prioris  fidii  commissi  constitit.^  This  is 
a  unilateral  transaction,  not  obligatory  by  its  very  form,  in  which 
no  condition  is  needed. 

Si  filia  nuptOy  qua  dotim  confim  dibuit  pir  erroreqi  cobandum 
ita  cavit :  *^  ut  quod  a  marito  recuperasset  pro  partibus  haeredi- 
tariis  solveret.''  Nihil  ominus  arbitrium  familia  hcrciscunda  sic 
arbitraturum  Papinianum  scribity  ut  itiam  si  constanti  matrimonjo 
ipsa  diim  suum  obiirit^  eonfiratur  dos:  nam  imperitia  (inquit) 
cohxredum  jurisdictionis/ormam  mutan  non  patuit^ 

Here  no  error  in  law  is  even  charged ;  m  other  respects  the 
remedy  by  condiction  is  not  required,  on  account  of  the  unilatera], 
and  consequently  non-obligatory,  nature  of  the  case. 

Ornamintorum  appMattom  vistim  muliibnm  mn  contimri  nee 
errorem  haeredis  jus  mutasse  nspondi.^ 

This  is  a  question  of  interpretation,  which  therefore  partakes  of 


•  p.  39, 4,  i6,  I  14. 

•  p.  31,  t,  79. 


*  p.  tO|  I9  so»  pr. 

•  P-  34»  »f  37- 
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he  nature  of  a  fiict.  It  may  be  that  the  error  of  the  heir  majlead 
0  a  delhrery  or  a  unilateral  declaration  onljr,  which  would  not 
«  obligatory,  and  therefore  have  needed  no  condictio  indebitu 

There  is  another  passage,^  too  long  to  set  out  in  this  place^  in 
ebich  the  question  upon  which  the  decision  is  given,  the  error 
ouches  not  the  rule  of  law,  but  the  subsumptio  facti,  and  par- 
akes,  for  this  reason,  of  the  nature  of  an  itror  facii. 

There  are  two  laws  in  the  corpus  juris  which  require  mention  Twoeicepdoml 
wfore  quitting  this  subject,  on  account  of  this  peculiarity.    The  g*^*°  icridi- 
irst  is,  where  a  debt  is  paid  before  due,  no  condictio  indchiti  lies.*  |^. 
/Vnd  the  second,  that  when  a  person  pays  in  error  a  debt  not  due.  The  fim  of  a 
in  any  of  those  cases  where  a  nne  of  double  the  amount  is  imposed  J*^*  ^  '*^®'* 
u  an  indemnity,  uhi  lis  inficiando  crcscitj  no  condictio  lies.'    Thus,  fiie  Koond  the 
whoso  denies  a  depositum  miserahile  may  be  sued  in  duplum;  caie  of  a  corn- 
now,  if  such  a  depositum  be  demanded,  and  the  alleged  depositary  P^°"*** 
cannot  call  to  mind  his  having  received  it,  but  after  having  paia, 
upon  the  representation  of  the  supposed  depositary,  nevertheless 
find  that  he  in  fact  never  received  any  such  deposit,  he  has  no 
remedy  by  condictio^ 

The  supposition  upon  which  this  apparent  injustice  is  supported  To  avoid  the 
is,  that  the  depositor  has  his  actio  in  duplum  for  the  denial  of  such  ^^^^  ^^^^' 
deposit,  and  the  depositary,  in  order  to  save  himself  from  such 
consequences,  compromises  the  action  by  payment  of  the  simple 
value,^  animo  transigendi ;  for  the  condictio  indeUtiy  fotmded  on 
the  allegation  of  error  respecting  the  existence  of  a  debt,  is  inopera- 
tive where  a  compromise  has  taken  place. 


§  1794- 

The  error  in  £ict,  which  is  always  the  basis  of  the  condictio  Onoi  probandi  . 
indibiti^  is  taken  as  e3dstm|,  the  proof  of  the  negative  is  therefore  s«"**iy  ^^  o" 
thrown  on  the  receiver  j  out,  on  the  contrary,  the  existence  of     *  '®^^"'  * 
errors  of  law,   which   we   have  seen   are   only  admissable  in 
particular  exceptional  cases,  is  not  taken  for  granted.     Thus,  he 
who  has  a  possessory  title  in  virtue  of  usucapion,  is  not  required  Umcapio. 
to  prove  the  error  of  fact  which  may  be  consistent  with  his  bona 
fidei  titwbis*     In  like  manner,  the  expiry  of  the  tempus  agnitionis  Bonomm  pot- 
begins  to  run  from  the  day  on  which  the  bonorum  possessor  has  k"^* 
been  proved  to  have  had  the  first  knowledge  of  the  delatio.^ 

If  the  existence  of  the  debt  be  a  matter  of  doubt,  the  reclaimant  Doobt^l  cmo.  . 
is  generally  bound  to  prove  die  non-existence  of  the  debt;  hence  ^wthcaof  proof 
incidentally  the  mistake  out  of  which  the  error  arose,  not  on  ^^    ^ 
account  of  the  general  nature  of  tjie  error^  but,  on  the  contrary, 
by  reason  of  the  peculiar^  circumstances  of  the  case,^  qui  entm 


»P.w,6,3S. 
Vina.  Com.  in  J.  3,  sSf  S  V 


•  P.  a»,  3, 15,  pr.  %  1. 

*  ut  Sav.  L  c.  vol.  3,  app.  Tin.  xzxit. 
p.  466. 

7P.M,  3ya5,pr. 
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tshit  mntfuam  ita  nnpimms  fsty  ut  facile  sua$  pecumas  jactet^  et 

imdebitas  iffuniat    »     ...     it  tdeo  ntmy  qui  dicit  indthitai 

sohisuj  compilU  ad  prdbatioms^  quod  pre  dolum  accipientis;  vel 

aliauam  justam  ignorantis  causam  indibitum  ab  e$  solutum. 

In  the  excepted       in  the  excepted  cases  of  minors,  women,  soldiers,  peasants,  or 

^^^fT^^^  other  such  as  are  notoriously  ignorant  of  business,  simple,  or 

Rcctver?  ^    * 'careless,  the  burthen  of  the  proof,  on  the  contrary,  lies  on  the 

receiver,  on  account  of  these  qualities  in  the  payer. 
Jod^lutdit-  There  are  other  cases  between  these  extremes  which  are  left  to 
tninTitcito^m  ^^  discretion  of  the  judge.  The  general  rule,  however,  is  that 
the  bw^en  of  the  assertoT  of  an  error  facti  will  receive  prima  fade  credit  for  the 
praofoA  cither  truth  of  It,  where  there  is  no  particular  reason  for  believing  the 
'^*^*  contrary. 

S  1795. 

Geaeni  pcia-         It  now  remains  to  sec  forth  the  two  general  principles  upon 


_  Je^doc*  ^'^^  the  doctrine  of  enor  is  founded.  Thei  first  is,  that  error 
trine  of  error  cxcludes  the  presumption  of  free  will ;  this  startling  propontion 
g^^-  results  from  the  expression  that  if  an  act  is  to  prevail,  as  a  tacit 

PfemnMiott  of  ^I^'^'^^tion  of  volidon,  it  must  not  rest  on  error. 
tnt  wUi.  Labee  ait^  si  patimU  vicine  opus  faciam  ex  qua  id  aquapbtvie 

neaat ;  nan  Umeri  nu  actiomi  aquee  pluvia  arcemda*^ 

Sid  hoc  itaj  si  nan  psr  errorem  aut  imperitiam  diopttu  frmU 

auUa  enim  ernuitis  voluntas  est. 
^^fa!  ^^      Secondly,  when  an  act  shews  no  binding  efiect  on  the  bat  of  it, 
^tUeon^e^  there  IS  still  less  reason  that  it  should  be  adduced  as  the  basis  of  a 
fiice  of  the  wt.    right,  when  founded  on  error. 

Utrodiictfcm  of     The  Other  principle  is,  that  die  irrnr  facii  is  available  in  aB 
erroneoM  mwc-  cases,  but  the  imr  juris  only  in  avoidance  of  daman,  not  when 

la  tccovnted  \         t*    »  %  ■        \     •      %        •■w^t  •        •     •  1  j 

lor.  a  benefit  is  sought  to  be  obtained.      This  pnnaple  soqn  appeared 

to  be  erroneous,  and  practically  useless;  its  origin  is  to  be 
sought  in  the  privilege  of  women  to  avail  themselves  of  an  error 
of  law  as  well  as  of  net,  except  in  cases  of  huge  gifb.  Thii 
maxim  M  pretty  generally  bto  dissuetude  in  the  later  law,  to 
has  crept,  through  the  inaaverteoce  of  the  compilers,  in  taking  pas- 
tt^es  from  the  ancient  jurists  without  exponfi;ing  the  obsolete  parts, 
which  thus  cDunciated  a  £die  principle,  and  presented  a  deceptive 
appearance. 

§  1 79.6- 

SS^ikf  ""•'       '^^  principal  object  of  the  condictii  indibiti  is  restitutioD  oi  ui 

tntioiiiiier*'  fungibilis  of  Eke  description  and  quality,  and  consequently  it 

luagifaiict.         resembles  the  mutui  actio^  and  is  a  mere  question  of  value.'  The 

daantiff  has,  however,  no  daim  for  interest  ;^  but  if  other  objects 

have  been  given,  they  can  be  reclaimed,  together  with  all  their 

1^.34^39  29,^90$  Tide  et  P.  5«i9        /c  t.  Gmelin  de  coadkL  6cti  vAtV 
Sy  pr. ;  P.  a,  I,  15.  p»t.  Tub.  1769. 

*P.  is,6»7,cti9,§s,«t65,i6  *C.4,5.  1. 
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fruits  and  other  accessions.^    The  defendent  is  never  exposed  to 
the  results  of  the  casus,  in  so  iar  he  has  not  been  in  mora,^    If  In  fwimput  it 
anything  have  been  promised,  the  action  is  for  the  extinguishment  Scbt"andcom- 
of  the  debt,  and  return  of  the  obligatory  writings  ;    but  if  it  have  pels  the  retarn 
been  remitted,  for  the  revivs^'^of  the  debt  and   return  of   the  oftheobUga- 
receipts.'  **°"' 

It  lies  against  the  receiver  or  his  heirs,  and  is  not  a  stricti  juris  Liet  against 
actio^  because  in  such  case  interest  would  in  no  case  be  demand-  receiver  and 
able,*  ^«'»- 

The  receiver   must  also  be  in  error,  because  if  he  wittingly  if  one  receive 
ttctWe  2Ln  indeiitum  zs  z  debitum^2u:ti  the  plaintiff  state  such  in  wittingly  he  is 
his  libel,  the  condictio  indehiti  will  not  lie,  and  he  must  have  Jheowidffint. 
recourse  to  the  condictio  furtiva^  for  there  is  a  guilty  knowledge  Pleading, 
and  intent  to  defraud.^ 

The  same  law  that  applies  to  money,  goods,  or  anything  of  an 
individual  nature,  as  plate,^  &c.,  equally  applies  to  land  erroneously 
assigned  for  the  payment  of  an  imaginary  debt ;  for  if  the  land 
encl6sed  or  conveyed  be  of  greater  value  than  the  original  debt, 
the  whole  may  be  recalled,  for  no  one  can  be  forcdd  into  partner- 
ship against  his  will,  which  would  be  the  case  were  it  held  in  com- 
mon, though  the  former  obligation  (if  anything  were  due)  must 
remain  in  force. 

^  Datio  ob 

J    1797*  causam  qus  non 

The  iaiio  ob  causam  qua  non  sequitur  and  sine  causa j  the  law  of  o^ra'^'ftmeris 
the  jactuSy  the  curatio  funeris^  the  confinium  agrorum  quorum  fines  Confinium 
tmfmi  sunty  the  litis  contestation  the  condictio  ob  turpem  vel  injustam  agrorum  quorum 
causaniy  the  receptio  in  navem^  cauponam,  and  stabulum^  are  by  some,  ^^  con™« 
as  has  been  already  observed,  reckoned  among  the  obligations  arising  Litis  contestatio. 
out  of  an  implied  contract.     With  respect  to  the  three  first  there  Condictio  ob 
is  truth  in  the  assumption,  nevertheless  the  first  two  of  these  are  J^"  ^tiim. 
but  shades  of  the  condictio  indebitij  and  therefore  come  under  that  Receptio  in 
head  as  such,  but  not  as  independent  implied  contracts,  and  ought  ««▼€«"»  caupo- 
not  to  be  distinguished  fi-om  it,  being  in  principle  the  same.  S^dicrio"^""" 

indebiU. 
§    1798. 

Next  to  the  condictio  indebiti^  and  of  ^n  homologous  nature,  is  condlctio  causa 
the  condictio  causa  data  causa   non  secuta^  the  requirements  of  data  causa  non 
wKchare—  *^^"'*- 

That  Seius  conclude  an  innominate  contract  with  some  one  ; 

'P.  it,6,7,  &15,  pr.;  U*  26,  §  12 ;         •  Thib.  Syst.  des  R.  R.  ^  624,  &§634.; 

^  ^5i  S  ^t  9  Duarcnfliis  ad  T.  de  cond.  P.  13,  1,  iS ;  P.  ii,  6,  37 ;  P.  47,  2,  43  j 

aieb.c9i  contra,  DoneUus, L. 4, c  x8.  I.  4,  6,  ^  14  j  Voet.  L.  12^  T.  6,^  6; 

*P.  12, 6, 26,  ^  12 1  Id.  65,  ^  8.  contra,  Hellfeld,  jur.  for.  ^  835  $  Hopfner, 

*C.4,  5,  3;  P.  i2y  6,  31.  1.  c.  §  953,  n.  2  y  Miihlenbruch,  Pand.  T. 

*MdUerad  Leyter,  torn.  2;  Faiciic.  i,  2,  p.  313-4- 
^  337-  •  P.  50t  i7»  «4- 
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Remedy  when 
opetadve. 


Giving  an  object  in  respect  thereof ; 

With  the  view  of  receiving  an  equivalent  in  substance  or  in 
deed) 

Which  he  can  in  honor  and  honestv  give ; 

Neverthdess  Seius  does  not  receive  that  for  which  he  con- 
tracted ; 

Because  Sempronius  cannot  comply  with  his  bargain ;  or, 

Will  not  meet  his  engagement,  as  Seius  repents  him  of  hb 
contract ;  and 

Prefers  having  back  his  own  to  receiving  that  which  was 
promised. 

Si  cwtrabit  quis  innomsnatim  mercedi  ob  causam  fusturam  it 
bmestam  data^  alius  ver$  promissum  Vil  noUe  vel  nan  pcsu  den, 
Jliter  paenitet  contractus  it  potius  id  quod  didit  jam^  qaam  ftod 
promissum  fuit  vult  ntro  babere^  compitit  /i  condictio  causa  iota 
causa  non  secuta. 

Under  such  circumstances,  Seius  may  have  his  article  back  by 
the  action  termed  condictio  causa  data  causa  non  sicuta^  otherwise 
condictio  ob  causam  datorum  and  conJictitia  actio. 

If  money  be  given  not  to  sue,  or  if  given  not  to  manumit  aslafe, 
there  is  no  remedy,  so  lone  as  no  suit  be  brought,  or  no  manumis- 
sion take  place ;  but  if  given  affirmatively  or  limited  to  a  certain 
term,  then  the  remedy  becomes  operative,  if  the  term  be  expired,^ 
or  the  manumission  do  not  take  phce 

Money  given  to  manumit  a  slave  who  turns  out  to  be  a  free- 
man is  recoverable,  so  also  liberty  by  testament  for  a  certain  sum, 
and  in  the  codicill  without  mention  of  a  sum,  which  sum  has 
nevertheless  been  paid.  A  dos  promised  to  a  woman  on  her  mar- 
riage, and  by  her  order  paid  to  her  betrothed,  is  recoverable  from 
her  if  the  marriage  do  not  follow,  notwithstandii^  a  condition  that 
the  dos  shall  vest  in  her  on  marriage.*  These  are  a  few  of  the 
most  striking  examples  of  the  causa  data  causa  non  secuta. 


Priaciplet  br 
which  ruled. 


i  '799- 

As  belonging  to  the  class  of  contracts  termed  innominate,  ir 
is  ruled  by  the  principles  common  to  those  to  which  it  is  ^ 
filiated.  Now  the  point  of  difference  between  noounate  and  in- 
nominate contracts  is  generally  this,  that  if  a  party  to  a  nominate 
contract  do  not  fulfill  it,  he  can  be  sued  for  the  fulfillment,  or  the 
damage  (interesse)  arising  out  of  such  non-feasance  ;  but  in  an 
innominate  contract  the  tmng  given  can  be  demanded  back,  because 
the  Roman  law  admits  the  pcenitentia  in  these  contracts,  and  the 
grantor  has  his  remedy  so  lone  as  the  performance  has  not  taken 
place  on  the  other  side,  or  the  grantor  has  taken  no  measures 
towards  the  fulfillment  of  the  contract  amounting  to  acknowledg- 


«  P.  12,  4,  s,  |»r.  s  I. 


•  p.  la,  4,  9,  pr. 
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ment^  Pdicy  required  that  in  the  case  of  the  compromise,'  and 
in  the  case  of  such  contracts  as,  by  their  very  nature,  commenced 
with  an  act,  that  the  paenitentia  should  be  excluded  \*  but  even 
in  some  nominate  contracts,  as  for  instance  in  partnerships,  the 
imila^ral  annulhnent  of  the  contract  was  admissible ;  notwids- 
standing,  however,  these  anomalies  and  exceptions,  the  yti^^jMi^ 
tentiig  continues  to  be  the  distinctive  type  of  the  innominate 
contract.* 

§  1800. 

The  condictio  sine  causa  arises  where  the  possessor  of  anything  Coadicdo  «m 
has  no  valid  possessory  title,  and  where  it  is  not  competent  to  the  ^^« 
rightful  owner  to  recur  to  either  of  the  condictions  before  men- 
tioned, or  even  where  there  is  another  remedy.' 

If  money  have  been  deposited  with  a  person  who  lends  it  out 
without  the  consent  of  the  depositary,  he  is  exposed  to  this  con* 
dition;  in  like  manner  where  an  obligatory  writing  has  been 
discharged,  but  not  given  up,  and  the  delivery  of  it  has  been 
refused. 

This  remedy  includes  the  ccndictio  indebiti,^  and  is  applicable  to 
quantity,  whetner  measured  or  counted,  or  not  -^  but  it  will  not 
lie  to  recover  a  quantity  promised  without  consideration,  but  only 
for  thQ  extinguishment  of  the  obligation. 

It  is  doubted  bv  Ulpian  what  the  proper  remedy  is  where  a 
garment  has  been  oailed  to  a  Adler  to  clean,  who  loses  it,  and  pavs 
the  price  to  the  bailor,  who  afterwards  finds  it.  Cassius  thinks  tne 
fuller  has  both  his  remedy  ex  condueto  and  ex  condictione^  but  Ulpian 
doubts  if  he  has  the  latter,  inasmuch  as  it  was  not  delivered  sine 
causa,  and  evades  the  question  by  holding  that  he  may  recover  it 
"««!*'  fine  causa  datum* 

Where  a  person  is  obligated  without  cause  he  has  his  remedy  Remedy  bow 
either  as  to  the  whole  or  a  part ;   therefore,  whoso  have  promised  opentif«. 
so  without  a  consideration  is  liberated,  or  as  to  fine,  if  only  half 
be  iine  causa.'^     A  dos  given  in  consideration  of  an  incestuous 
marriage  which  does  not  take  [dace  is  condicible,  because  the  mar- 
riage is  null,  and  there  is  therefore  a  feilure  of  consideration. 


Noodu  prab.  i«  4y  c.  4t  5  ;  I  vaii  der 
Neck  D  ad  L.  nit.  4^  cood.  c.  d.  c.  non  tec* 
(Odncht  Tfact.  aoT.  V.  a.  T.  iL)  SchUter 
^rcs  odwr  gRwodt  fat  the  nilcy  ex.  14* 
t  7;  Schmifithener  (00  Contncti)  iiber 
Vettt^e  Cmb.  1S31,  p.  X95-35S. 

*  Ai  to  the  compromimmy  vide  Sclimit- 
ta»,  L  «.;  Thib.  Sytt  d.  P*  R.  i  46S 
mfin. 

>P.ia,6,65,%i,P.  19,5,  5,*3,4{ 


de  jur.  poenit.  ia  contxact.  Fkn.  ad.  t.  1704^ 
lecL  3y  4{  contra,  Langadorf  de  pod.  {  et 
concr.  Rom.  §  19 ;  Gatia  Obligat.  p.  x69« 
%\%\  aed  vide  et  PohJa  ▼.  Inaominiil 
contr.  %  11-15;  Miahlenbnich,  Heidelb. 
Jahrb.  iSii,  p.  74-5. 

•  P.  XI9  7,  *. 

*  Oioa.  Oothtfr.  ad  P.  \^^^^\%^  3,  n.  4. 

^  P>  ">  7>  3- 


132  THB   ROMAN   €IVIL   LAW. 

§  iSoi. 
The  Rbodiao         Such  then  are  the  six  tacitly  implied  contracts  enumented  in 
and  r«:r*"?**  ^^  Institutcs,  to  whtch  it  is  better  to  confine  the  number,  and  to 
liability  for        cndeavoT  as  Diuch  as  possible  to  bring  others  under  some  one  of 
loMct  at  lea.    '   them,  than  to  extend  their  number  b^ond  that  mentioned  there. 

It  is  a  matter  of  some  difficulty  to  decide  under  what  head  the 
Lex  Rhedia  de  Jactu  should  be  classed,  partaking  as  it  does  of 
the  nature  of  several  contracts,  or  rather  being  a  combination  of 
them;  for  this  reason  the  majority  of  jundical  writers  bve 
placed  it  with  some  others  under  the  separate  and  particular 
heading,  ex  variis  causarum  fsguris :  it  is,  however,  not  advisable, 
if  it  can  be  avoided,  to  multiply  classes, — but  rather,  havmg 
ascertained  the  element  which  pred6minates  in  the  pardctilar  con- 
tract, to  associate-  it  with  those  in  pari  materia ;  with  this  view, 
we  must  ascertain  the  nature  of  the  contract  as  described  by 
Paulus :  * — 

Lege  Rhodia  cavetur,  ut  si  levandm  navis  causa  jactus  merdm 
/actus  est  omnium  contributione  sarciatur  quod  pro  omnibus  datum  tU. 
The  law  of  average,  and  loss  at  sea,  then,  partakes  of  one  of  the 
elements  of  partnership,  for  all  participate  in  at  least  the  loss,  but 
it  can  hardly  be  said  that  the  freighters  participate  in  the  profit.  It 
cannot  be  said  that  it  contains  the  element  of  a  delict  or  inferential 
delict,  because  then  the  substantial  remedy  would  lie  against  the 
owner,  which  is  clearly  not  the  case  ;  besides,  it  would  in  such  case 
be  necessary  to  prove  that  the  ship  was  lightened  by  some  fault, 
though  never  so  slight,  of  the  owner  or  his  agents,  because,  if 
done  vi  majorcy  he  is  exempted  from  all  blame :  The  Lex  Rhodia^ 
on  the  other  hand,  procedes  upon  the  principle  of  the  force  of 
necessity,;/  levanda  navis  gratia  jactus  mercium  factus  est  ,  •  *  * 
si  laborante  nave  jactus  factus  est^  .  .  .  .  tempestate  gravi  orta^ 
necessario  jactura  facta  erat^  relieving  the  owner  from  liability ; 
it  is  therefore  impossible  to  place  the  contribution  which  those 
are  bound  to  make  towards  the  loss  of  him  whose  merchandize 
has  been  thrown  overboard  for  the  common  good,  under  obliga- 
tions quasi  ex  delicto.  The  remedy  which  the  freighter  who  has 
been  damnified  possesses,  is  against  the  owner  or  his  representor 
tive  ex  locato^  who  must  in  his  turn  sue  for  the  contribution  of 
the  joint  freighters  ex  commodato ;  *  but  it  is  here  not  a  question  of 
a  remedy  against  the  owner  but  against  co-freighters, — it  may, 
therefore,  with  more  reason  be  said  to  be  an  obhgadon  quasi  ex 
contractu^  inasmuch  as  the  freighters  are  liable  to  each  other  for 
loss  to  that  which  in  this  case  may  be  held  to  be  a  common 
interest  in  virtue  of  an  implied  contract,  contingent  on  average ; 

*  P.  14, 1|  7.  Id.  2,  §  6,  the  owner  it  not  liable  for  an 

*  P.  74,  2,  I  &  2.  insolvent  freighter  \  Id.  10,  %  i. 

*  Id.  ^  2 ;  Id.  4,  pr.  of  merchandiie  chipped  *  P.  14,  2,  2. 
into  a  lighter,  to  pan  the  bar,  and  rank } 
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and  hence  it  wiD  be  most  consonant  with  logic  to  place  it 
among  the  implied  contracts,  without,  however,  adding  it  expressly 
to  the  number  of  those  enumerated  in  the  Institutes. 

•i 

§        1802. 

The  island  of  Rhodes  has  been  designated  by  difierent  authors,  Oiigm  of  the 
and  at  difierent  periods  of  its  history,  under  the  various  names  of  oMmt^  nnd 
^  Po5oy,  Tobia   (i^ooy)   rh   P<»a,   Orphiusa,   Stadia,   Telchinis,  ^S^'^* 
Asteria,  Poessa,  Corymbia,  Atabyria,  Macaria,  Oloessa,  Rhodos,  Rhodes. 
Rhodis,  Rhodes,^   and  as  measuring  920  stadia,  or  about  115 
English  miles,  in  circuit.^     Its  inhabitants  probably  immigrated 
from  the  opposite  shore,  whence  it  obtained  the  name  Telchinis  . 
from  the  TcAxu^cs,'  who  were  probably  Phoenicians  or  Philistines, 
mixed  with  Cretan  and  Dorian  Greeks  of  Megara>    This  race 
appears  to  have  been  master  of  the  island  at  the  period  of  the 
Trojan  war,  the  former  inhabitants  having  been  either  destroyed 
or  driven  from  the  coast*     Its  central  geographical  position  and 
natural  capabilities  rendered  it  from  the  earliest  period  a  favourite 
resort  of  commerce,  which  developed  itself  in  this  island  probably 
as  early  as  in  any  region  on  this  side  of  the  Asiatic  continent,  the 
Rhodians  being  mentioned  even  by  Homer  as  an  opulent  people 
in  the  time  of  the  Trojan  war,  whence  it  may  be*  inferred  that 
they  bad  already  carried  on  a  flourishing  trade  for  some  time ;  and 
assuming  the  Homeric  age  in  round  numbers  to  be  1200  B.C., 
it  will  carry  their  trade  and  prosperity  back  to  a  very  early  date, 
one  probably  hr  anterior  to  the  Argonautic  expedition,  with  which 
Ancsus,  lUng  of  Samos,  a  Phoenician,  or  at  least  of  Phoenician 
origin,  sailed  as  the  astronomer  or  navigator.     It  is,  indeed,  pretty 
evident  that  this  expedition  would  not  have  undertaken  the  risque 
of  a  voyage  of  1400  miles,  the  computed  distance  of  the  coasting 
voyage  of  the  Argo,^  without  considerably  more  nautical  know- 
ledge than  that  for  which  we  are  at  present  inclined  to  give  the 
seamen  of  that  day  credit,  and  this  they  could  not  have  acquired 
without  a  long  familiarity  with  the  sea ;  the  very  position,  too,  of 
the  islands  df  the  Greek  Archipelago  with  reference  to  each  other 
2nd  thenain  land,  renders  navigation  to  some  extent  necessary  to 
their  exisJb^ce^ 

^„  .^         657f  ^>  t   ^ecat  of  war,  as  disdnguithefl.  frqi^  gDliiiy  a  mer- 

fag-  t^l»^a|4^^pd.  .01.  7y  24,  103;  chant  t^iipy  the  former  being  narrower  than 

Heroi  7,  "Xjl  •  ^ylai.  p.  3S;  Thuc.  8,  the  btter;  Fettus  v.  Gaulos,  genuc  naTigii 

44i  57  i  te.  As.  13, 1^  3, 4,  155  Stnb.  pcene  rotundiuDy  Noali^t  ark  (arco) ;  Pin* 

*4i  P-^S^fS^)  Mela,  2,  7»^49  Plin*  I9  It  56,  Longa  nave  Jaionem  primum  navi- 

^?i  ^9>  A  5t  31 1  S  977>  ^*  ^P-  8^*3*^  Philottephanus  auctor  eat ;  Aristoph. 

'Pltn.  125;  Ii6d.  103.  Av.   VavKov    ktAiaoi    koI    vavcXiipA; 

|StiiV.  s,  p.  134,   I4»  P*  ^73»  681  s  Schol.  yavKoc  ^i^utiKby  atA^oc;  vide 

^^^h$h%6,  et  Callimach.       ILvicpMi  Sidovc^C  /•• 

*  ^*  Si  57 1  Conon.  op.  Phot.  454 ;  xaOiiyayiv    MdSe    yavXo^  j    Thereat. 
^^^*  7t  S7-  Idyl-  Srtf9w  ^*6«rv  fUv  yavXwf  tu  wayi 

*  Arco  bang  the  term  applied  to  a  ship  yiXagroQ. 
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Foondadoii  of 
the  dty  of 
Rhod<%  B.  c. 
403. 


The  Mace- 
donian rule 
ezdngvithed. 


Coiutittttioiial 
government  of 
Rhodes. 


Andfonns 
•enda  Demetriua 
toattKk 
Rhodcti  A.  0. 

3<4- 


The  RhodtiUis  were  sufficiendy  rich  and  important  to  send 
thir^  ships  of  Dorians  as  their  contingent  to  the  Persic  war.^ 

The  most  &mous  epoch  of  Rhodes,  however,  dates  from  the 
period  at  which  the  principal  Rhodian  cities,  Lindus,  Jalyssos, 
Camirus,  which  were  established  upon  a  Grecian  footing,  formed 
an  alliance  in  the  Olympiad  93,  i,  a.d.  403,  and  built  the  town 
of  Rhodes,  which  became  thenceforth  the  capital  of  die  island.* 

The  development  of  the  resources  of  this  new  citv  commenced 
after  the  destrucdon  of  the  Macedonian  rule,'  and  it  was  soon 
generally  acknowledged  to  possess  the  largest  commerce,  the 
greatest  number  of  ships,  and  the  best  maritime  laws^  of  any 
pbce  lying  between  the  eastern  and  western  Continents.  In  iti 
constitution  the  aristocratic  element  held  the  pre-eminence; 
nevertheless,  like  all  States  based  on  commerce,  it  had  a  cemio 
tendency  towards  popular  forms  of  government,  sufficient  at  least 
to  prevent  its  sliding  into  a  tyrannical  autocracy  on  the  one  hand, 
and  degenerating  into  a  noisy  democracy  on  the  other,  confused 
and  powerless  for  want  of  sufficient  centralization  of  authority  in 
the  hands  of  the  directing  body.^  This  constitutional  govern- 
ment, supported  by  wealth,  long  preserved  both  its  independence 
and  prosperity,  even  under  the  all-mighty  and  universal  rule  of 
Rome,  so  that  Castor,  in  consideration  of  their  great  naval  power, 
enumerates  the  Rhodians  among  the  soverei^  of  the  sea  io 
A.D.  198,  a  sovereignty  which  they  retained  for  many  ages  after- 
wards;^ nor  is  it  to  be  reckoned  among  the  smallest  deserts  of 
the  Rhodians  that  they  kept  the  sea  free  from  pirates. 

A.D.  304,  Antigonus  attempted  to  subjugate  this  warlike  and 
commercial  maritime  nation,  as  he  had  done  the  Tyrians  shortly 
before.7 

A.D.  313,  durinc;  the  struggle  which  ensued  among  the  generals 
of  Alexander  for  die  division  of  his  empire,  the  Rhodians  had 
maintained  a  strict  neutrality,  for  Antigonus  having  sought  their 
assistance  against  Ptolemy,  king  of  Egypt,  was  so  incensed  at 
their  refusal,  that  he  not  only  blockaded  their  harbour  by  a  powerful 
fleet,  but  also  attempted  to  seize  all  their  vessels  bound  for  Egypt  i 
in  this  he,  however,  failed,  for  the  Rhodian  convoy  of  ships  of 
war  beat  off  the  hostile  fleet.  Humiliated  at  his  bad  success,  be 
fitted  out  a  still  more  powerfol  squadron^  which  Jie  intrusted  to 
his  son  Demetrius,^  distingui^ed  for  his  skill  in  naval  architecture, 
and  the  construction  of  warlike  engines.  Demetrius  was  joined 
by  the  pirates  of  the  Mediterranean,  too  happy  of  an  occasion  for 
nnaking  common  cause  against  a  common  enemy,  and  thirsting 

*  DM.  13, 7^;  Stnb.  14,  p.  654. 

*  lAod.  1S9  S.         *  Ck.  Mftnil.  iS,  3S. 

*  Vide  ^  pott^  h.  op.^  the  tiaaord  raer- 
chantk  The  Venedan  consdtntion  pco- 
hiMf  nearlj  rciembled  that  of  ancient 
RhcNlei  in  principle,  though  prohobly  die 


proportion  of  the  axiitocfmtie  deniese  wai 
greater  at  Venice. 

*  Strab.  I,  p.  57  i  Joadn.  30^  4. 
^Diod.  19$  Stnh.  16,  p.  109S,  inSt 

iiiS. 

*  Strab.  14,  652  i  PUn.  34, 7,  iS ',  Hut. 
in  Dcmetr. 
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for  the  (rfutider   of  one  of  the   most  opulent  cities    of  the 
Levant 

The  attack  of  Demetrius  was  nevertheless  unavailing :  he  was  Andgoniu 
repulsed  with  loss,  and  his  engines  destroyed  5  so  that  aror  the  ex-  "?i^***^ 
piration  of  a  year  of  unavaihng  warfare,  Antigonus  directed  his  Rhoau^ 
son  to  make  peace  with  the  Khodians,  who  on  their  part  were 
well  satisfied  to  be  able  to  resume  their  usual  and  more  peaceable 
pursuit  of  commerce.     Under  these  circumstances  they  agreed  on 
the  one  hand,  to  ally  themselves  with  Antigonus  against  all  except 
their  friend  the  king  of  Egypt ;    Demetrius,  on  the  other  hand, 
made  them  a  present  of  his  besieging  engines,  with  the  procedes  Tlie  OokMnn. 
of  the  materials  of  which,  amounting  2one  to  300  talents,  or  about 
58,125/.,  and  some  addition,  the  Rhodians  caused    Chares,   a 
pupQ  of  Lysippus,  of  Lindus,  to  erect  the  famous  bronze  colossal 
statue  of  Apollo,  70  cubits,  or  105  Greek  feet  high,' on  die  two 
piers  at  the  entrance  of  die  inner  harbour,  and  between  the  legs 
of  which  ships  entered  without  striking  their  masts.    The  finger 
of  this  colossus  is  said  to  have  been  as  big  as  an  ordinary  statue, 
and  that  few  men  could  clasp  the  thumb  with  dieir  outstretched 
arms.* 

Rhodes  possessed  two  harbours  :  that  to  the  north  unfortified.  The  Rhoduo 
appropriated  to  merchant  vessels,  and  another  lying  next  it  to  the  ^*^""^*^ 
south,  strongly  fortified,  and  dedicated  to  the  sun.*     The  latter  cSowi. 
was  divided  mto  an  inner  and  am  outer  harbour,  and  it  is  at 
the  entrance   of  the  former  that   the  Colossus  is  supposed  to 
have  stood.* 

Seventy-six  years  later  an  earthquake  threw  down  diis  wonder  The  CoIom* 
of  the  worid,  and  destroyed  at  the  same  time  a  great  part  of  the  ^^^  ^^ 
6tj  and  naval  arsenals.^  So  popular,  however,  were  die  Rhodians,  ^^^ 
that  the  other  states  of  Grecian  origin  in  Europe,  Asia,  and  Egypt, 
nvalledeach  other  in  shewing  their  liberality  by  their  contributions  to  Liberality  of 
remedy  this  accident,  sending  in  not  only  a  considerable  amount  in  ^^^^'P^^"* 
money,  but  abo  provisions  of  all  sorts,  ships,  timber,  and  naval  Rhodiuu.^ 
stores,  for  repairing  the  damage  caused,  and  particularly  for  the 
re-erection  of  the  Colossus.      Hiero,  King  of  Syracuse,  and  some 
other  princes,  went  further,  and  exempted  these  carriers  of  the  then 
world  from  customs  dudes  in  their  respective  ports.      Thus, 
after  this  inevitable  accident,  the  Rhodians  were  not  only  enabled 
to  maintain  their  former  position,  but  ivere  even  benefited  by  that 
which  might  have  proved  their  destruction,  by  the  bonds  of^  their 

*  Kod.  10 ;  Plut.  in  Demet  Stnboi  14,  Dr.  Vkkhs  of  Bremen,  profesMr  of  Lifin 

P'  9^;  Plln.  34^  7  $    Aoptan.    B.   C.  in   the  Otho  UmTcrntj  of  Atiiem,  who 

47^.  llie  CokMBS  wat  fimshed  by  Ladict  Yisited  Rhodes  m  1843  **>*  ^^  Royal  Yacht^ 

U  jtm  afttr  itt-conunencemenL  gndonsly  lent  them  to  explore  the  plain  of 

'  Stnb.  14,  p.  652 ;  Plin.  34,  7,  iS.  Twy  and  other  pomti  of  topography. 

'  Tim  epiiiiQiiim  the  result  of  the  per-         ^Stnh.  6,  p.  -278,  &  149  6^521   Flm. 

feoal  fiiwiiiinSuu  «f  the  tocality  by  the  1.c. 


uthflr,  ttd  of  that  diatioguithed  tmiar, 
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commercial  prosperity  with  other  nations  being  more  t^tiydnwD^ 
whereby  they  were  placed  politically  in  a  position  prefeS^le  to  that 
which  they  had  hitherto  enjoyed  :  so  that  immediately  after  this 
event  they  appear  as  the  dominant  power  in  the  eastern  part  of  the 
Mediterranean.^ 

The  Colossus,  however,  was  never  restored,  for  the  Rhodians, 
peshaps  correctly,  thought  that  the  money  would  be  better  applied 
to  commercial  purposes,  and  so  bribed  the  priests  of  the  Ddphic 
shrine  of  ApoUo  with  a  part  of  it  in  order  to  induce  the  Oracle  to 
forbid  its  re-erection.* 

The  day  of  Rhodes  was,  however,  destined  to  arrive,  like  thai 
of  other  great  nations,  and  after  a  prosperity  almost  uninterrupted 
for  a  period  nearly  eq)^  to  that  of  the  Roman  Empire,  or  about 
I, ago  years,  it  fell  in  uie  civil  war  which  arose  out  of  die  trium- 
virate, and  was  pillaged  and  destroyed  by  Cassius,^  after  Caesar's 
death*  Under  Vespasian,  the  Rhodtans  lost  even  the  shadowy 
freedom  which  had  been  left  them  j^  nevertheless,  we  still  read  or' 
its  being  the  chief  of  the  ^gean  provinces  under  Constantine.^ 
After  its  being  taken  by  storm  by  Moawiyah,  the  general  of  Kaleef 
Othman,  a.d.  651,  the  Egyptians  are  said  to  have  sold  the  brass 
of  the  fallen  Colossus  to  a  Jew  for  a  large  sum  of  money;  and 
that  there  was  sufficieitt  to  load  900  camels,  at  10  cwt.  each; 
equalling  450  tons. 

It  is,  however,  somewhat  astonishing  that  a  commercial  people 
should  have  left  so  great  a  treasure  in  the  sea.  Rhodes  is  also 
renowned  as  the  retreat  of  the  Knights  Hospitallers  of  St.  John— 
who,  under  the  Grande-Master  Fulke  de  Villaret,  took  it  a.d. 
13 10,  and  held  it  200  years,  having  successfully  resisted  the 
lurkish  Sultan  Othman  in  1325,  bis  son  Orkan  a  few  years 
later,  and  Mohammed  II.  in  1480— many  of  whose  edifices  are 
still  standing  in  a  tolerable  state  of  preservation.^  In  June,  1522^ 
Suleiman  if.  besieged  the  knights  under  Grand-Master  ViUiers  de 
Lisle  Adam,  who  capitulated  with  all  the  honors  of  war  after 
nearly  six  months'  resistance. 


*  Polyb.  5,  S89  tq. 

'  Khodei  it  a  very  fruitful  island,  iproduc- 
ing,  among  other  things,  good  wood  ror  ship- 
building (Hesekiah  27,  6|  Plin.  26,  39, 
76),  wine  nearly  equal  to  that  of  Chios  (PUn. 
14,  3,  4,  14,  8,  10 ;  Virg.  Geo.  1,  loi  $ 
Colum.  3,  ft ;  Macrob.  Sat.  2»  x6 ;  A.  Cell. 
13,  5)  Athen.  x,  p.  31),  figs  (Plin.  15, 
16,  it),  marble  (Plin.  37,  xo,  6  \  Stnbo, 

f,  p.  224),  agates  (ittin.  24,  x,  x),  chalk 
*lin.  3X,  xo),  ^nges  (Plin.  9,  54,  12; 
CElian.  h.  an.  824),  fish,  particularly 
esteemed,  tenned  elopes  (Colum.  8,  x6,  9), 
fighting  cocks  (Plin.  13,  8,  16,  xo,  2X, 
24),  (PUn.  X3,  X,  2,  28,  X7,  7X),  white 
lead  (PUn.  34,  tS,  54);  and  lastly,  the 


best  ships,  arms,  tools,  and  other  warilkt 
manufactures  j(Strab.  X4,  p,  653),  a  vn 
of  horn  varnish  for  painters  (PHo.  349  ih 
26),  and  many  philosophers^  poeti,  afld 
¥ParUke  men  (Ken.  An.  3,  3,  16,  ^  1.O 

*  Diod.  20,  52 ;  Strab.  X4,  652. 

*  Polyb.  exc.  de  leg.  25,  39,  60}  Suet. 
Vesp.  8 ;  Eutrop.  7,13;  App.  B.  C  4,  ^i^ 

*  HierocL  p.  682^ 

*  Phib.  By«.  7,  mor  et  in  gronov. }  Tho. 
An.  Gr.  x.  viii. ;  Meuivl  Rhod.  115; 
Caylus  Ahh.  sur  Gxiech.  Konst.  Th.  i|  5> 
X76. 

^  The  Strada  dei  cavaUicri  is  quite  p«- 
fect,  the  rooms  in  the  houses  king  al> 
vaulted. 
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\  §    1803.    ' 

The  laws  of  the  Rhodians  have  been  somewhat  less  durable  The  genml 
than  their  history ,  fbr^we  have  but  one  solitary  Title  in  the  Digest  »dopdon  of  the 
which  gives  any  connected  infornuition  on  the  subject,  and  this  ^^^  hw."^* 
chiefly  on  the  question  of  contributions.     It  is  supposed  that  the  . 
laws  of  Oleron,  and  indeed  those  of  all  maritime  nations,  are  more 
or  less  remotely  traceable  to  a  Rhodian  origin,  if  not,  indeed,  to 
the  stiU  higher  antiquity  of  the  yet  more  ancient  Phcenicians. 

The  leading  points  upon  which  the  lix  Rhodia  contains  pro-  General  tabjects 
visions,  are  chiefly  as  follow :—  o^^«  Rhodian 

Regulations  for  the  shares  payabk  to  the  commander,  officers,  shareitoofficen 
and  seamen.^  and  crew. 

Rules  to  be  observed  by  freighters  and  passengers  on  board.  Freighteny&c. 

Regulatbn   of   charter-parties,    bills   of    lading,  contracts   of  Charterpartiei, 
partnership  or   joint  ventures,  bottomries,  average,  salvage,  and  bottomrict, 
thereunder  tariff  of  salvage  for  recovering  goods  from  the  bottom  ^I^S.'  *" 
in  i|,  12,  and  22j  feet  water. 

Rate  payaUe  for  demurrage,  compensation  to  the  heirs  of  sea-  Demurrage  and 
men  who  had  lost  their  lives  in  the  service  of  the  vessel.  •  compenaadon  ta 

Penalties  on  the  commander  or  seamen  for  goods  injured  by  ^i,,,^ 
their  neglecting  to  provide  and  apply  sufficient  tarpaulings,  pumps,  penaidea. 
or  by  carelessness  or  absence  from  their  vessels. 

Penalties  for  barratry,  robbery  of,  or  carelessly  running  down  what  puniah- 
other  ships.  ^ble. 

Punishment  of  the  commander  for  running  away  with  his  vessel. 

Punbhment  for  plundering  a  wreck. 

§  1804. 

This  maritime  law  was  adopted  into  the  civil  law  of  Rome  The  mantune 
from  the  Rhodians,  who  were  the  most  able  navigators  of  that  i»wofRhodea 
age,  by  Augustus,  as  we  learn  from  the  Digests  :—  Lw^5  Rome 

A^lfoats  Evbaliiovos  Nuofutf^d^o)?  vphs  Avtwvwov  Baaikia,  KCpit 
BcuriAcG  Aurairu/c,  vav^piytov  iroiifo-avres  iv  r^  IriXit^  biripTrayripLev 
V70  Tw  hifUHrttt^v  T&v  rhs  KvicXibas  i^covr  6ikovvt(av,  AirriAvwos 
hi€v  Evbalfiovu  Eyii  ii^v  tov  K6<riiov  fct;pto;,  6  b^  v6fws  ttjs 
0aXiiovT)ff.  rf  vJ/i^  r&v  VobCa>v  Kpiv4a6<o  rf  ravrt/cf ,  iv  iis  /uii{  ns 
Tttv  fjiurifrnv  tmr^  vJfu>9  bfcarnovraiy  tovto  Si  ivrb  Kai  6  $€i6raTot 
AifyowTOf  (KpiP€V, 

*  Tke  lyitein  of  intefcating  the  crew  and  The  lecretaryy  ygafiVLonbg^  haa  1 :  thii 

<>ficm  ia  die  vmge  and  freight  is  tdll  the  officer  ia  not  Jcnown  in  Europe,— hia  office 

Senenl  rale  of  the  Lcirant,  and  ia  effected  retulti  from  the  unlettered  state  of  those 

u  fbilovss— SuppoHDg  the  groM  amount  countries;   he  has  charge  of  all  papezi^ 

at  die  fiqght  to  ab  dnchme  2,000,  and  maps,  books,  accounts,  correspondence,  and 

^t  apemes  to  sa  drM||od^  tb^  remainder^  stoKS,  and  ia  therefore  purser,  master,  and 

^•1)500,  is  £vided  mto  three  parts;  \  is  accountant.  The  supercargo, yavcX9/»0C}  }• 

"■gacd  ts  the    ow^   of][the    bottom.  The  residue  is  ^vided  among  the  sailois 

^  TXo(y— ^  to  interest,  r^  rdry^)  to  proportionately  to   their    radngs  as  able* 

."l^tC**^  ^a^rtuC'    ^^  last  I  is  bodied  seamen^  ordinary  seamen  (landsmen), 

"lUivided  mto  fiveis  parts,  according  to  and  boys.    This  sjritem  of  parddpadon  is 

the  AQinber  of  the  crew.    Hereof  the  cap-  also  pursued  generally  in  the  whale  fisheries,k 

^Bi  ^^iapxoff  has  fiist    some    share,  and  by  the  Blankanese  small  cniift  (£lbe). 

VOL.  m.  T 
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Thus,  then,  the  Rhodian  law  was  adopted  bodily  into  the  civil 
law  of  Rome.  Complaint  of  Eudaimon  of  Nicomedia  to  the 
King  Antoninus  :—^^  My  Lord  the  .Kii^.  Having  been  sUp- 
wrecked  on  the  Italian  coast,  we  were  seized  by  tiie  revenue 
authorities  of  the  Cyclades."  ^ntoninas  answered  Eudaimoo  :— 
^^  I  am  indeed  lord  of  the  dRh,  but  let  the  law  of  the  sea  be 
decided  according  to  the  maritime  law  of  the  Rhodians,  in  so  &r 
as  the  same  be  not  contrary  to  any  of  our  laws,  for  this  was  also 
the  decision  of  our  predecessor,^  Augustus/' 

TIm  napiled  The  question,  however,  widh  which  we  have  at  present  con- 

eoatnct  be-       ^^^  ^  ^^  implied  contract  between  co-freighters  respecting  loss, 


ficiihten  to       average,  or  contribution,  that  is  to^s;^,  of  the  propordon  to  be 
rcdprocaiijr        bome  by  such  co-freighters  in  loss  resulting  from  the  necessity  of  | 
indemnify  each    lacrificinfl:  a  certain  portion  of  the  freight  to  save  the  residue ;  nor   j 

other  in  caic  i_      ®    '^      r  ^i.»         ••ti_j^i  1  ■■  I 

of  Ion.  can  the  equity  of  this  pnnciple  be  denied,  namely,  aqiassimum  esu   f 

Genenl  pria-      communt  ditrimintum  fieri  iorum^  qui  propter  amissas  ret  aliontm    \ 
cipic.  consecuti  sunt^  ut  nurcn  suas  salvas  babirtnt^  or  ia  modem  parlance^    . 

all  freighttrs  are  liable  as  co-insurers,  upon  the  ground  that  the    j 
sacrifice  of  the  interest  of  one  is  the  cause  of  the  saving  of  the 
property  of -the  remainder,'  and  the  same  applies  equally  to  a  de- 
terioration, because  such  is  th^  implied  contract ;  the  contribudoo 
is  calculated  on  the  value  at  which  the  merchandize  was  bought, 
for  that  is  certain,  not  on  that  which  it  would  have  sold  for  at  the   | 
port  of  disembarkation,  which  is  contingent.     This  fruther  ap- 
plies, by  a  parity  of  reasonbg,  to  certain  damage  done  to  the  ship 
for  the  general  advantage  ;^   in  like  manner,  those  whose  goods 
have  been  placed  in  a  boat  or  lighter,  for  die  purpose  of  rdieving 
the  ship  generally,  or  of  lightening  her  over  the  bar  of  a  harbour,    | 
can  claim  contribution  from  those  whose  merchandize  reifiaiBed    \ 
safe  on  board,  because  those  in  the  boat  are  to  be  looked  upon  as    | 
quad  jacia^  inasmuch  as.  they  were  so  placed  Uvanda  amsay    \ 
and  therefore  the  converse  of  the  proposition  does  not  applj^    / 
that  is  to  say,  if  the  ^oods  in  the  lighter  be  ^aved,  and  the  ship 
lost,  no  contribution  is  due  from  those  tost  in  the  ship,  because  i 
claim  in  respect  of  jetsam  (jactus)  is  only  demandidilc  when  the 
ship  is  saved/ 

£)xcepted  are  provisions,  and  such  like  perishable  articles,  on 
account  of  which,  when  lost,  no  collation  can  be  had ;   in  like 

V 

^  0i«oraTvc»  ^  I>ivui»  was  the  oripn  of     mctiee  ie  fer  the  GolleBe  of  Gndnab  » 
eanonifadont  and  at  no  one  la  onomMd  till     near  counael  on  the  point.    One  npporii 


hit  death,  the  enprcaion  ii  equivalent  the  eanoniMtien,  ^d  ie  teimed  awouco 

to  predccfory  or  UUe.    In  modem  Rorae^  di  Db;  the  other  oppoaei  it|  and  ivtencd 

penooa  are  not  otoellv  oanonised  nntil  the  awocato  di  EKavolo. 

expby  of  too  yean,  becante  in  that  ime  *  P.  14.  &,  s,  pr« 

their  ill   deeda  aie  Ibifotten,  and   good  *  P.  14,  %^  s,  pr.  in  in.  ^  «. . 

qualitict  can  be  attnhvtod  to  them^  even  ^  P.  14,  %.  3. 

though  thejr  had  none  \  and  certainly  Nero,  *  P.  14,  a,  4,  pr. 

who  waa  canonisedyhad  ftw.    The  present  *  P.  I4»  s»  4. 
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manner,  no  coatribution  <:an  i)e  dcmandod  for  the  1&^  of  a  free- 
man, \icc2usc  corporum  liber erum  a^ifimtiomm  nullam  fieri  potest. 

§  i8o6.. 

The  following  rules  are  laid  down  with  respect  to  the  average  The  Uw  of 
which  merchaadize  has  sufiered  which  nuy  have  reinained  on  •▼•"<•• 
board:' — 

When  goods  have  been  thrown  overboard  all  must  contribute 
whose  interest  it  was  that  the  jactus^  or  jetsam,  should  take  place, 
mnes  qufpan  interfuisset  jacturam  fitri,  whether  freighters,  pass^n- 
gen,  or  the  owner  bimsdf ;  so  that  even  jewels  and  the  clothes  of 
the  passengers,  not  forming  a  part  of  the  cargo,  are  liable — ^indeed 
everything  except  victuals,  and  such  like  perishable  comnaodities* 

In  the  case  dl  a  shortness  of  provisions  on  the  part  of  some  of 
those  on  board,'  all  must  contribute,  and  pbce  what  they  have  in 
common  stock. 

All  also  appear  to  be  liable  for  the  sum  paid  for  ransoming  the 
whole  vessel  from  pirates  (pirate)  j  but  not  for  tbe  xvdemption  of 
individual  objects  stolen  by  thieves  (praJofus)J 

When  things  are  thrown  overboard  with  the  view  of  lightening  Jctmn,  or 
the  ship,  no  presumption  of  their  abandonment  lies,^  but  on  the  ^^  ^ 
contrary,  it  is  to  be  presumed  that  the  owner  will  return  in  due  „,  ^^  dmUct 
time  to  find  and  raise  them  again  ',  in  the  same  manner  as  an  or  aboadonod. 
overladen  man  lays  down  his  load  by  the  wayside,  and  subsequently 
returns  for  the  purpose  of  resuming  it.^  Such  jetsam  is  not  there- 
fore derelict,  and  the  dominion  or  ownership  remains  in  the  owner, 
notwithstanding  the  fiict  of  the  object  b^usg  out  of  his  actual  pos- 
session. 

§  1807. 

It  often  happened  that  merchandize  thrown  overboard  to  lighten  of  mcfthandise 
the  vessel  was  recovered  from  the  bottom  by  divers  {mffiiorriTiip  ^covered  by 
soAvfi^i|ri^  urinator),  thus,  if  a  ship  have  been  lightened  by  the  ^^^ ,'" 
throwing  the  goods  of  one  merchant  overboard,  but  has  subse-  tribution. 
quendy  sunk  and  been  wrecked  in  another  place,  and  the  goods  of 
some  of  the  other  merchants  have  been  got  up  by  divers,  on  con- 
ditions of  salvage,  contribution  is  due  to  him  whose  merchandize 
had  been  thrown  overboard  by  them,  who  afterwards  have  re- 
covned  their  own  by  means  of  divers ;  but  those  who  have  so 
saved  their  merchandize  cannot  on  the  other  hand  demand  con- 
tnbutioa  from  him  uriio  threw  goods  overboard  during  the  voyage, 
notwithstanding  that  certain  of  such  iperchandize  may  have  been 
afterwards  recovered  by  divers ;   for  the  goods  of  these  latter  can- 
not be  looked  upon  as  having  been  thrown  overboard  for  the  pur- 

'P.  I4,*,4»§i.  •?.  14,2,  3. 

^  As  at  ^e  pccseat  day  in  the  case  of      •   *  §  977,  h.  op. 
enugnnts,  but  more  eipecially  in  the  Le-  *  JP.  14,  2»  8 ;  i.  %,  i|  ^  4S. 

vast,  in  the  case  of  passengexii  it  appean 
t)ut  ucb  victualled  faimaelf. 


con- 
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Goodt  tTeraged 
on  board  are 
liable  to  pro 
rata  talorii 


pose  of  saving  the  ship,  which  was  in  fact  subsequently  cast 

awav.^ 

When  a  jetsam,  or  jactusy  has  mken  'place,  and  the  goods  of 

some  individual  which  have  remained  in   the   ship   have  been 

damaged,  the  goods  so  averaged  are  liable  rateably  as  their  value 
for thoce thrown  fof  contribution;  thus  if  twa/iperchants  have  ^xxls  on  board, 
overboard.         ^^^^j^  ^f  jj,^  y^j^g  ^f  20  aurei;  Ad  those  of  the  one  have  bccu 

reduced  in  value  to  lo,  by  having  been  wetted,*  1^  whose 
goods  have  not  been  damaged  must  contribute  rateably  ST^,  and 
the  other  rateably  as  lo  ;  nor  does  it  matter  whethef  it  has 
accrued  through  their  having  been  thrown  overboard,  or  by  moftns 
of  a  leak ;  if,  in  the  first  case,  the  goods  originally  worth  20 
have  been  reduced  in  value  to  10  by  the  collatioj  and  damaged 
to  the  amount  of  2,  contribution  is  due  on  10,  less  the  damage  of 
2 ;  but  if,  on  the  other  hand,  the  dainage  be  greater  than  tbe 
amount  of  the  collation,  that  is  to  say,  if  the  deterioration  have 
amounted  to  io<,and  the  collation  to  2,  the  owner  ought  certainly 
not  to  bear  this  double  burden,  for  as  contribution  is  due  to  him 
who  has  lost  his  goods,  so  it  would  be  due  to  him  whose  goods 
have  been  deteriorated  by  their  having  been  thrown  into  the  sea. 


Freight  and 
charterpartic 


§    1808. 

No  freight  is  due  on  account  of  a  slave  who  dies  on  board  \ 
but  if  it  do  not  appear  whether  those  shipped  have  or  have  not 
been  carried  to  their  destination,  it  is  sufficient  that  the  super- 
cargo prove  that  they  have  been  put  on  board. 

If  a  ship  have  been  freighted  under  a  contract  ^^  that  the  goods 
be  carried,"  and  the  supercargo  shall  have  tianshipped  them  into 
an  inferior  vessel  without  absolute  necessi^r,  knowing  it  to  be 
contrary  to  the  wish  of  the  merchant,  and  such  ship  be  lost 
together  with  its  cargo,  an  action  tx  hcato  conducto  lies  against 
the  master  of  the  first  vessel ;  not  so,  however,  if  both  vessels 
are  lost  in  their  voyage  by  inevitable  accident,  or  if  the  master 
of  the  first  ship  have*  been  detained  by  public  authority,^  or  by 
disease,  or  by  some  defect  in  the  vessel  for  which  no  blame  can 
be  imputed  to  him.  The  like  will  be  the  case  if  the  contract  have 
been  ^^  that  the  captain  should  pay  a  certain  penalty  on  not  dis- 
embarking the  goods  at  the  port  to  which  he  had  contracted  to 
carry  them." 

where  a  ship  of  2,000  amphorae  burden^  has  been  chartered, 
if"  the  contract  was  per  avirsionem^  the  2,000  amphorae  burden 


«  P.  14, 0, 4,  i  1. 

'  Aipergo  comprebendi  any  tort  ^  wetdng, 
by  sea  water,  spray,  leaki,  rain,  humidity,  or 
otherwise,  ircpiXtr/ta,  vipavia*  The  tup* 
pocidon  here,  however,  is  that  the  gooda 
were  thrown  overboard  with  a  line  and  buoy 
attached,  to  as  to  be  certainly  recorerable. 

•  F,  i4» »,  10. 


*  P.  14,  2, 10,  %  I. 

'  An  amphora  equalled  80  lbi.y  there- 
fore a  vessel  of  2,000  amphorae  boidea  will 
equal  one  of,  say  71  tons  new  register.  Thif 
was  theimalleat  tonnage  of  the  navisoncnni' 
No  senator  could  own  a  craft  of  more  tfatD  300 
amphorae,  or  under  1  tons.  Id  satis  haberet 
ad  fructus  ex  agria  vectandot.    Liv.  H)  ^1' 
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(•must  be  paMJ   for  ;    but   if  the   charterparty  be   for  as    many 
[.amphorse  of  freight  as   she  may  have  loaded,  then  the  freight 

can  only  be  demanded  on  that  which'  she  may  hai^^  taken  on 

board. 

§  1809.  ^    •' 

By  the  English  law,  derived  from  that  of  Oleron,^  if  goods  The  law  of 
come  to  land  the  admiral  has  no  jurisdiction,  which  he  has  if  they  o^««>n-  ^^ 
remain  at  sea ;  nevertheless,  the  owners  are  not  disseized  of  the  j^^*  no«iM»f 
property  in  jetsam,  which  is  distinguished  from  fiitsam  and  ligan, 
and  comprehends  all  things  thrown  into  the  sea  but  which  sink 
and  remain  at  the  bottom, — whereas  flotsam  is  that  which  drifts 
with  the  waves,  and  ligan  that  which  is  buoyed,  in  which  last 
case  the  intention  of  die  owner  to  return  and  recover  them  is 
clearly  demonstrated,  whereas  in  the  two  first  q^ises  it  is  only 
presumable,  yet  the  presumption  of  law  is  nevertheless  so  strong, 
that  although  tjie  Crown  takes  charge  of  such  things,  they  areo  > 
onlv  held  as  it  were  in  trust  until  such  time  as  the  owner  may 
reclaim  them,  if  this  be  within  a  year  and  a  day.^ 

These  must  not  be  confounded  with  wrecks,  for  nothing  is 
wreck  before  it  come  to  land  \  and  jetsam^  flotsam,  and  Ugan,  did 
not  therefore  formerly  pass  by  a  grant  of  wreck. 

Several  statutes  have  been  passed  for  the  security  «of  wrecked 
property,  and  nothing  is  wreck  which  can  be  identified. 

The  principle  of  contribution  is  not  recognized. 

§  1810. 

With  reference  to  the  vessel  itself,  a  contribution  or  collation  Contrilmdon  a» 
can  be  required  from  the  fi^ighters  by  the  shipo^er,  just  as  •Meeting  the 
little  as  by  a  smith'  who  has  broken  his  anvijtor  hammer  in  doing  ^^****^" 
the  work  which  he  has  undertaken  can  reqij^e  to  be  indemnified 
for  the  loss ;  nevertheless,  if  any  damage  ha'Te  been  done  to  the 
vessel  by  reason  of  the  timidity  of  the  passengers,  the  owner  can 
require  that  he  should  not  be  a  sufferer  thereby.  « 

The  damage  accruing  to  the  owner  from  the  loss  of  a  shfp  does 
not  involve %b&ation  on  the  part  of  those  who. have  saved  their 
goods  from  the  wreck,  inasmuch  as  th^  shig^^elf  has  perished. 
But  if  the  masts  of  a  vessel  have  been' caraway,  or  any  part  of 
the  gear  (instrumentum  a-Kivri),  Sot  the  general  safety,  then  c^n- .  # 

tributioi^is  due  to  the  master,^  because  it  is  for  thtf  purpose  of 
saving  die  d^ip  and  the  cargo  ;  but,  on  the  other  hand,  if  a  ship  « 

has  been  overtaken  by  a  storm,  and  its  masts,  pirds,  and  gear, 
destroyed  by  lightning,  and  then  been  taken  into  port  and  refitted  ,  .     « 

with  jury  masts,  and  ultimately  reaches  the  port  of  its  destination 
with  its  cargo  safe,  the  expenses  incurred  for  such  repairs  are  not 

'  Oleran  11  an  iilaad  off  the  snali  river         *  )  £d.  T.  4,  §  077,  h.  op. 
rat  •bote  the  Gironde,  and  between  the  *  P.  ia,  1,  i»  f  i.  V 

Matt  of  U  Vendee  to  the  north,  and  La         *  P.  4*  %^  ^^  k  6. 
Cbncate  to  the  tonth,  opponte  the  Sendre, 
m  (he  bay  cf  AqaiCain,  lat.  46^,  Ion.  1^  %o*. 
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Remedy  -of 
freighten 


.  # 


Curatio  funerit 
not  an  implied 
contract. 


Rules  laid  down 
\j  Thibaut. 

Who  bound  to 
bury  the  de- 
ceased. 


dtts^geabk  upon  the  freighters :  If  z  vessel  be  a«aik  or  driTea 
ashore,  what  any  one  can  save  of  his  own  property  is  his  ows  u 
though  it  had  been  saved  from  a  fire. 

^  §  i8ju  * 

The  remedy  which  the  owners  of  anerchandise  throwQ  over- 
board to  tighten  the  ship  have  is  by  an  Mctia  £X  Zv^/i^agaiBSt  the 
master,  who  thereupon  Jias  his  recourse  against  those  whose 
merchandize  have  been  saved  by  an  actio  4X  conducta  to  contribute 
dieir  share  of  the  damage  i  by  an  action  ex  locato  the  master  is 
coi^ellaUe  to  keep  back  flie  merchandize  of  the  o&er  freighters 
until  such  time  as  they  shall  have  contributed  to  the  loss,  but  if 
the  master  have  held  back  the  goods  of  such  co-frei|g^ters,  the 
action  £x  loeqto  m^y  be  brought  against  them  directly ;  if,  how- 
ever, they  be^%bssengers,  and  not  freighters,  who  therefore  have 
no  eoods  on  board,  to  answer  the  demand,  a  distinction  must  be 
made.  If  thev  shall  have  chartered  the  entire  ship,  an  ictioa 
ix  conducto  will  lie  against  them,  just  as  if  they  had  hired  a  cer- 
tain quantity  pf  space  for  their  goods,  it  beiiig  hod  to  be  just  that 
they  should  bear  in  common  the  loss  suffered  by  qtfien,  and 
whereby  their  own  goods  have  been  preserved. 

To  rob  2i,0n9cj^^  a  vessel^  in  distress  of  ever  such  a  trifle 
renders  the 'thief  liable  for  the  whole  ship  and  cargo, — and  to 
throw  obstacles  in  the  way  o(^  persons  saving  a  ship,  or  to  destroy 
those  on  it,  is  capitaL 

The  next  ^(ftempted  to  be  added  to  these  six  is  die  atntii 
funtris.  The  law  says,'  that  whoso  lays  out  anything  for  2 
fiineral  is  said  to  contract  with  the  defi3nct,iiot  widi  the  heir, 
because  it  niay  be  necessary  to  bury  the  deceased  before  there  is 
any  heir.^  The  actio  funeraria^  however,  lies  advtrsms  ns  ad  ^ 
funus  perUnef^  whether  heir,  bonorum  possessor,  or  otftef  suc- 
cessor, and  it  is  upon  this  passage,  thSt  this  has  been  phwed^papng 
implied  obligations.  *^  *i*«  * 

Thibaut' lays  down  the  rule,  that  ^he  duty  of  causinp|^My  to 
be  buried  does  not 'in  general  rest  upon  an  obligatoigr  a^^  ^^ 
the  deceased  have  designated  any  one  to  perform  this  du 
perform  the  office  on  patn  of  losmg  the  legadiM^kft  t 
if  he.  dp  so  f&u^  the  frmeral  \o  be  performed,  he 
doK  against  hiift  whose  -Vuty  it  primarily  l(lis' 
and  such  person  IS  compellable  to  specific  perfi#nalii^  Where 
no  commission  in  this  behalf  has  been  given,  the  i^J^  ^^^ 

'  P.  47  9,  3.  ezcepdoAy  of  where  cb«nrib  sot  1  n^^ 

*P.  1X9  79  I.  mandate  s  and  if  we  RKUt  to  anxlogjr  f*«» 

'  Id.  ex  wumJato  wonld  be,  in  iact,  mgitian* 

*  Id.  I'^f  ^  17.  gutonm.    P.  ii,  7,  14,  §  i]. 

*  Sjit  det  P.  R.  %  6^9.     Thil&ut  is,  *  P.  xi,  7,  la,  §  4  j  Id.  14, 1^  z. 
however,  in  error  in  Calking  about  a  man-  '  Jd.  14,  ^  x  ^  2. 

dati  klage,  for  none  tuch  will  lie  by  any 
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to  see  diat  the  exequies  be  perfermed  in  proportion/ to  his  in- 
uiterestm  Ibc  inheritance.^  The  next  in  order  are  the  parents  and 
husbanf^the  latter  taldng;  precedence,  if'he  have  been  benefited 
by  the  property  of  die  wire,  bur  not  otherwise** 

The  first  husband  is  not  liable  for  the  fimeral  expenses  of  his 
divorced  wife,  to  whom  she  had  brought  a  dower ;  ^  but  the  husband 
is  liable,  in  proportion  to  the  dower  of  his  deceased  wife,  for  her 
fimeral  expenses.*  % 

The  same  rule  applies  e  con  verso  to  the  wife;  ^  further,  other 
penons  who  were  bound  to  sustain  the  deceased  are  also  bound  to 
burv  him.* 

Should  the  persons  herein  mentioned  neglect  the  funeral,  any  Remedies 
person^  may  cause  its  performance  despite  even  their  prohibition,*.  ^'^^^  •^• 
and  then  sue  for  the  expenses  by  an  ifffio  fumraria^  ox  ftmilia 
berciscundie^^  where' there  are  joint  heirs  who  are  liable.    'And  the 
action  lies  against  the  master  of  a  slaye  whom  another  has 
buried.*^ 

These  actions  presume  the  same  premises  as  the  actio  mandatiy 
viz.,  that  the  expenses  are  not  made  with  a  donative  intention,^* 
nor  with  the  object  of  msulting  the  memory  of  the  deceased.^^ 
Moreover,  they  must  not  be  extravagant^  out  suitable  to  the 
station  of  the  deceased,  even  though  he  bad  given  ocders  to  the 
contrary.** 

A  third  person  who  has  supplied  anything  on  the  order  of  him» 
who  caused  the  funeral  to  be  performed^  cannot  recover  firom 
the  estate  more  than  is  strictly  suitable,  and  must  sue  the  princi- 
pal for  the  balance.^ 

Lastly,  should  there  be  no  one  willing  or  obligated  to  undertake 
the  fiinend,  it  must  be  performed  at  the  public  chai^e.*^ 

Not  to  nuildply  instances  to  be  found  under  this  title,  there 
being  a  common  law  right  of  burial,  any  one  has  an  actk  funeraria 
who  has  properly  buried  a  deceased  person,,  whose  agent  he  is  to- 
be  considered  for  this  purpose^  it  gtneralitir  puto  judUitn  justum^ 
ncff  mnam  mgotiontm  gestorum  actionem  imitari  sed*  sofutius 
^^uitatem  uqui ;  cum  hoc  ei  et  actionix  natura  indulgitJf 


onac- 


^  iM>ft  i6-ftf}  14.  »S. 

'Caprav.  P.  %^  Cbait.  15,  Dec.  7  s 
Btonacmaa  ad  L.  44,  cod. 
*Strrk.L.it»T.  7rt4». 
Hd.  II,  \  »3. 

*  L  P.  Skvogb  de  act.  ibii»  Jiuib  1690)^, 
^  Click,  Pud.  »  ml.  4  77%.  diadn. 
puibaj  led  vide  I.  Gratuna  ofund  acad* 
Gfoea.  iJii,  B,  S.' 

**  M.  14,  \  12. 

"P.  II,  7,  SI,  ♦  I. 
"P.  11,7,  14,  i  7. 


>•  Id.§  10. 

"  9.  6,S5,  5  i  P.  11^7,  14,  §  5,  S  J  C. 

G.  Hiibncc  de  minQeiidii  fiinenim  tompt. 
LiM.  1795. 

**  Contra,  Dabclow  ▼.  CoiMn%  »  MtA^ 
p.  191,  507. 

■"  G.  H.  Biiickner  de  lepiilL  gratit  con- 
cadi  Jen.  1708..  ForjBigneii  and  other  per- 
•ona  vrithout  fiii^At  nmit  be  buried  at  the 
cott  of  the  parish  when  thcf  die;  tileae,. 
theotL  ere  puhttc  Amenity.  Chough  lea  cottly 
than  that  of  the  lata  Duke  of  Welliag^,. 
and  are  performed  in  dtie  coane  of  law  in- 
Head  of  by  tpecia)  Senatna  Conmltani. 

"  Id.  14,  i  13. 
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The  simple  explanadotfi  of  this  then  is,  that  whosoever  ought 
in  dutjr  or  in  law  to  perform  this  office  is  to  be  considered  as  the 
piandatary  of  the  4eceM^,  and  has  therefore  his  remedy  in  an 
actio  mandataria^  zplnst  the  heir,  or  in  an  actio  famlue  hircii- 
cunda  against  coheirs,*  or  in  an  actio  fumraria.^  As  these, 
however,  all  suppose  the  actio  dt^  mandato^  this  action  cannot  be 
said  to  arise  out  of  an  implied  contract,  but  to  be  founded 
on  a  mandate ;  nor  is  there  any  objection  to  consider  the  burial 
as  a  mgotiorum  gistioj  since  the  contract  is  said  to  be  with 
the  defunct  and  not  with  the  heir,  and  the  action  being  heritable, 
the  heir  is  suable  in  the  place  and  as  the  successor  of  the 
deceased.  In  England  there  is  a  common  law  right  of  burial,  nor 
is  it  clear  that  the  parson  can  always  sue  for  his  burial  fees. 


Confinivm 
•gronin 
qaonim  fines 
confiiti  wnt 
not  an  implied 
contnct. 


§  1813. 

The  supposed  quasi  contract  confinium  agrorum  quorum  finci 
eonfusi  sunt  cannot  be  supported  as  such,  since  it  does  not  arise 
out  of  ran  implied  contract  but  out  of  a  quasi  delict,  for  if  the  old 
boundary  cannot  be  found  the  parties  are  required  to  come  to  a 
compromise  and  settle  a  just  boundary,  the  party  who  is  thereby 
benefited  being  required  to  enter  mto  an  undertaking  with 
liquidated  damages  to  restore  the  legal  boundary:^  now,  should 
he  fail  in  so  doing,  the  penalty  would  become  due,  and  it  is 
difficult  to  ^ee  how  diis  can  be  termed  an  implied  obligation. 


JUdt  coatettitio 
not  an  implied 
•contract. 


The  litis  contistatio  was  an  oral  pleading  before  the  prxtor,  the 
result  of  which  was  that  the  parties  agreed  to  accept  the  decision 
of  the  Judex  pedaneus.  The  fact  of  going  before  the  praetor 
is  saj^to  presume  a  contract  to  abide  by  the  decision  of  the 
judex  ^ppomted,  arbitrium  judicisj  but  this  is  fiot  so,— the 
litis  contestatio  partakes  of  the  nature,  and  is  in  Act  a  sQpuIa* 
tion  between  the  contending  parties,  and  is  essentialliTa  novation;^ 
and  if  it  were  none  of  these,  inasmuch  as  the  parties  ^e  bound  in 
penalties,  it  is  a  contract  quasi  ex  delicto fi  This  is  not  the  fitting 
place  to  discuss  this  question,  further  than  to  shew  that  there  \i 
no  ground  for  assigning  the  litis  contestatio  a  place  among  implied 
obligations. 


*  P.  II,  7y  I4«  (  Hli  Thib.  1.  c  §  639. 
•P.  11,7,  14,$  I*/ 

*  Giiick,  Pand.  %  771.  r 

*  Thibaut,  Syit.  det  P.  R.  ^  7i8,(  7x9  \ 

P'  *•  »9»  3f  *  «  ;  W-  3>  »»  •>  Pf- 


'  De  SaTigny,  Sjat  §  005,  toI.  5,  b.  2, 
p.  4,  et  Tol.  6,  b.  %y  c.  it.<^  25S,  p.  13. 

•  Oaiui,  4«  S  «7«-9  5  P-  ^^  *»  *9>  ^ 
7»  54.  3- 


« 


OBLIG.  q^  fix  CdflfkAGtH-^AMIMLAf f D  CONTRACTS.     1^5 

The  itkdkth  oi  tUiftm  HtkhxrH^  lh«  riHptkf  /»  If^s^vfH^  Mil^o-  ConaKtio  ob 


srfjffj  iMd  MiiilUmy  iifise  Otic  of  (}tiaii  dettcU,  HI  fHfl  Bfe  fBcA  ii^  tM  ^rpem^^uMm. 
tt^  fiittti     Thd  lM4eHt  iHfeftMttH  ^  the  eoffi^i^  M  IM  f.^^^°J^ 

(hit  tfl  dAer  fattplied  £6AMces  OitM  M  bfOtighf  dlMT  iMd^r  kM  lun.  ar»e  quan 
of  th^  Keads j  6)r  feft  i5  th«  #eM$tft  Which  ma  dth^Whe  MtA  Itl  llf Jfl'"'^'  "''* 
tnc  pnintiffi  tnctu. 


§  tSifi. 

In  the  same  way  as  Migatioms  rnilH  af4  DoBtfUQW  fnvdi^tdiy  ObUgadonet 
through  others,  or  immediately,^  so  obligatioms  ex  contractu^  or  ^"*"  **  *^'*". 
fsurxf  /jr  contractu^  may  acome  to  i  person  through  the  implied  thfou^^LT^ 
agency  of  the  fillus  familias^  or  servuSy  sub  potestaU  tatris  or  agency  of  othcn. 
<^'ii/,  or  by  the  intervention  of  a  mandatarius.     In  the  nrst  case,  9^*  J^*"* 
the  son,  under  the  control  of  the  pater  /amiliasj  has  a  sort  of       *  **  temif. 
qualified  interest,  because  the  property  vests  in  him,*  and  the 
iather  has  the  usufruct  only ;  but  in  the  second  case,'  the  slave 
has  nothes^a  proprietary  nor  an  usufructuary  interest,  just  as  little 
indeed  as  the  mandatary.^ 

The  Senatus  Censultum  Macedmumumfi  was  passed  under  Vespa-  Soutut  Con- 
sian  to  add  strinQ«ncy  to  a  lex  enacted  under  Ulaudius,^  forbidding  "^*?"'  **•*•"  , 
the  reckless  extravagance  of  youths,  m  matters  of  loan,  who  bor-  toprercntyotttha 
rowed  money  expectata  patris  morte.  antidpadBg 

The  dispute  as  to  whether  this  Sctum  took  its  name  from  one  ^^^  prapet^- 
Macedoy  a  notorious  usurer,  or  some  equally  notoflpus  prodigal  son, 
little  matters;  it  is  the  eflect  of  this  legislative  provision  which  is  of  Ita  effeet. 
Immediate  interest.     It  bars  the  realty  of  creditors  who  had  lent 
money  to  a  filius  &milias,  both  before  and  after  he  bdcame  sui 

The  father  is  allowed  to  forego  the  benefit  of  its  provisions,  m^  be  n- 
thou^  it  is  not  coiipetent  to  the  son  to  do  so.     The  only  ex-  nounccdbythe 
empdon  from  the  full  operation  of  the  law  lies  in  the  provision  that  ^^^^* 
a  condictio  indebiti  cannot  be  brought,  either  by  the  father  or 
the  son,  to  recover  a  sum  paid  by  either  under  circumstances 
widiin  the  scope  of  this  law.      It  must  also  be  further  observed,* 
that  this  Senatus  Consultum  applies  to  a  mutuum  pecuniarum,  but 
to  no  other  contract,  in  so  far  as  such  contract  be  not  entered  into 
infraudem  Ugisj  that  is,  where  the  substance  of  the  obligation  is  a 
pecuniary  kxm,  though  disguised  under  the  form  of  a  sale. 


l^^*^^        .    .  .  .  I  §  »745.  h- op- 

^10301  h.  09.  n  fin. ;  C.  6,  61,  6,         '  Tac.  Ann.  ti, 
M/*  HF'i  L  3,  29,  (  I.  •  P.  i4»  ^  «»  V'i  Satt'Vatp.  i,  S  71 
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THX  ftOMAK  CIVIL  LAW. 


*   1817. 

^P>^<^  Justinian  tells  us  that  we  may  acquire  by  At  slaves  of  odien, 

^1^  of  thvet.  ^^  ^^^^  ^  ^^^^  persons  whon\  we  possess  in  bona  jidi^ — that  is, 
supposing  them,  though  erroneously,  to  be  our  own  slaves ;  there 
are,  however,  but  two  cases  in  which  this  result  will  follow, 
$i  quid  ix  opiris  suis^  vel  tx  re  nostra  adquiram^^  and  this  extends 
to  a  slave  of  whom  we  have  eained  usufruct  or  use.  Servi  am- 
mums  acquire  pra  parti  for  sw  their  masters,  unless  they  stipulate 
nominatim  on  the  part  of  one  only,  or  be  desired  bv  one  only  so 
to  stipulate  j  thus  Titio  domino  meo  dan  iptndis  wiU  confine  the 
benent  of  such  stipulation  to  Tidus,  one  of  the  masters  or  joint 
owners  of  the  stipulating  slave. 


MODI   TOLLBNOI   OBLIOATIONXS.  I47 


W^ 


-If* 


TITLE   XXIV.  ^ 


Modi  ToDcadi  ObUsatioaar-Ipto  Joro— Opt  EzccpCionii— Juris  junndt— Radtttdoat— 
PiMuiptiout— 'Modi  Conmnuict  et  Proprii— -»»lotio~sedM  obligitioiut— >DiCio  \m 
SalatBfii--Obhti«v  OWgoatio— Depodtio  Soleaim  ec  Nfiniu  Sotenqit  Con^pfWtio 
— CooAaio  IntexitBS  Rei— Novado  PrivadTa  et  Cvmalativa'^Accepdlatith— Mutaus 


,  §  1818. 

Having  hitherto  learned  how  obligations  accrue  and  are  made  OUigtdotu  may 
operative  as  regards  the  parties  to  them,  it  remains  to  be  seen  ^  ^^  opera- 
under  what  state  of  circumstances  thejr  lose  this  operative  force,    ^ 
or  may  be  rendered  or  become  null  and  void. 

An  obligation  may  be  in  itself  void  by  the  simple  operation  of  By  law  or  fact 
lawy  or  it  -may  become  so  in  consequence  of  a  certain  state  of 
bctL  In  the  first  case  an  obligation  is  said  to  be  void  ipsa  jure^ 
and  in  the  latter  ope  exceptionis.  In  the  former  case  no  action 
lies,— and  in  the  second,  although  the  action  is  maintainable,  yet 
there  is  a  sufficient  answer  to  it  which  prevents  it  from  proced* 
ing  further ;  for  there  is.  a  wide  -distinction  between  extinguish- 
n%  the  right  and  barring  the  remedy ,^tihr.  As  this  latter  properly 
comes  under  the  head  of  actions,  it  will  suffice  to  nnake  a  short 
mention  of  it  only  in  this  place. 

§  1819. 

If  a  testator  leave  his  debtor  by  testament  that  which  he  owes  ouigrtiom 
him,  and  the  heir  sue  the  debtor,  this  btter  defends  himself  ixap^  voiaabie  hj 
ftw#  testofnentiy  which  is  a  sufficient  answer  to  the  action :  the  same  P  •■  **^  eweptio. 
is  the  case  with  a  debt  remitted  by  a  pactum^  for  on  suit  brought 
the  action  is  answered  by  the  txceptio  pacts.     T.he  judgment  of 
the  court  has  the  same  efiect  by  pleadins  the  ixceptio  ni  judicata* 
If  the  plaintiff  agree  to  forego  his  ckim   on   the  defendent*s 
swearing  he  does  not  owe  the  debt,  termed  ope  exaptionis  juris  Opejum 
jvranii^  such  agreement  will  be  upheld,  and  the  action  is  de-  S'^'*^ 
fcated.  Pr«icripdoa 

Prascriptia  is  also  a  plea  by  which  a  claim  or  an  obligation  may  mode  ofoc. 
he  successfully  met,  and  properly  comes  under  the  modi  tollcndi  t>n8«>*}i»s 
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taglMhlMF. 


RetcttQti«iM  in 
integmm. 


By  fact  or  cir« 


Modi  toUeiMli 
okUndoDc^ 
communct  tt 
proprii. 

Comnivaa 

Soltttio. 
Datio  in  loltt- 
tnm* 
ObUtio. 

ConiinatiOy 
Depottdo. 
Compeniio. 
Confiiiio. 
InteribM  rei. 
Novado. 
Propriiy  Accep* 
cUado^  Mutuiu 


Sohidoor 
laiiii^ictkNi. 


obligationes  opt  exeiptUnis.  The  author  of  the  Brachylogits^  puts 
this  under  a  separate  head,  for  the  comcursus  duarum  causarum 
buritivarum. 

In  England  it  has  been  a  question  when  it  is  a  substantial  pka, 
and  when  otherwise.  The  best  opinion  is  that  of  Parke,  B.  over- 
ruling the  dictum  of  die  Queen's  Bench,*  and  hying  down  that  no 
subsequent  acknowledgment  i»tKriting  would  take  a  debt  out  of 
the  Statutes  of  Limitations,'  after  Statute  run,  whidi  did  not 
amount  to  an  unconditional  promise  to  pay  on  demand.  " 

Ristitutio  in  integrum  is  also  a  good  plea  in  both  civil  and 
criminal  matters,  cUpT  ^9  t(^>ng  or  tfajp  person  mav  be  afitctd 
by  it :  as  regards  tnefbnner,  a  person  naving  buut  on  a  site 
w|ii^  dpcf  i^ot  belongib  \Am^  is  put  ipto  possesisicm  a^a \  ^ 
as  miff^  the  larter,  a  perion  v^v^  ^t,  piM^fSfJQQ  of  former 
fights,  as  in  the  case  of  a  r4StituH9  spoUaiontm.  Rgrii$istis  in 
tntigrum  generally  applies  to  eveiy  reintegration  of  a  former 
status^  and  will  be  commented  upon  at  leneth  hereafter. 

Change  in  the  circumstancqf  ^  ^tl)out  Uame  to  him  who  takes 
advantage  of  the  plea  is  effective,  as,  for  instance,  absence;  ne^ect 
of  aaagontor  attoniey;  errarpr  ignorance  of  a  fact}  aAuMmseen 
dfoumstance  or  illness ;  wwhti  somtiauj  or  ike  dea^  of  a  futfi^ 
^  of  which  qiore  propiesly  hdong  to  rcatitudoA ;  a  oonfioot  made 
impliciie^  or  explicite j'm  consideration  of  certain  dveuiBStuoes : 
aU  these  are  praDtorian  remedies.  No  atatq  of  cwcvmstaaces, 
■ot  even  gross  fraud,  is  sufficient  to  justify  a  pav^  actuaasti  bv 
good  fiu^h  in  avoiding  his  obtigatiQn,  without  pMvioiialy  provii^ 
tho  fiKt  by  means  of  an  action. 

Tho  meilKxb  of  avoi^iql  coiiffacta,  \^y  pp^Wsm  Ht  IjiW  f«* 
UiV^nJi  oiMg^iptiis^  ^  jfirtj  afc  ^JF  wo  dftfcnpti^fis  :  ^qm  V« 
termed  commums^  because  every  specie  9^  otdigynim  W^  ^  <"^ 
solved  by  them }  while  others  apply  to  certain  cases  only,  and  are 
called  proprii. 

The  Communes  are  Solution  Ikttp  in  solutum^  Obl^tio^  Cm- 
sip^Jh^J>^9sitio^  (Jofnpfnsictj  Co^fusio^  InUritus  rei^  v^,  N^t»* 

The  proprii  ^re  a»in  4upl<¥  and  iipplica.ble  either  o|\ly  tQ  cqibt 
tracts  j/r/Vitf  J^^ris^  or  oblhgtionts  bqnajfdei^  'ihc  first  ^re  ^My^ 
by  JcceptilqUO:.  the  latter  py  Mutji*^,  iusjmjm. 

Tho  first  and  most  satisfiKtoiy  s^ide  to  all  paioes  of  demniouig 
a  ooi^tfaot  is  by  Sobftio.  in  it^  common  acceptation,  this  wpid  vm- 


« IV.  19,  1. 


*  II  Jac.  x»  c  2 ;  9  Geo.  in.  3i  c  16 ; 

%ki  mi  HT.  %.  100. 


MODI  TOUINDI  Q94ie 


Sf^^lOLVTIO. 


«4f 


ports  tlie  p^nicotaf  4  siii9>  pf  400067  diMi  bitf  ia  its  gaofifid  feniA, 
fa^^KSioQ.  it  will  b^  foupd  tp  cpmArebend  Comp^oi^tioiiy  Con^ 

fiisioQ,  Oblation,  and  Constgnatioa,  (iQn  i  ^  io  sbpit)  CO  sVf^J  tiiO 
wiiomsQever  h^s  perionQfid  his  prpmiso. 

Partial  AUfiilDsent  of  w  obliptipi)  i$  logally  QqnaidMid  as  «<}»*  Put  »Mtomt 
fulfiUment;*   hence   an  obligation  must  be  whfoUy  Mid  iniirely  ^^^^^^'^^ 

satisfied,  WWc,  bow^vKfCf  ih$  judge  lm  ordcrtd  diQ  AiU  per- 
fonP4f)pc  of  w  pblfgatkMH  uAder  |i  p9ii4ty»  luch  will  not  bo 
infoK^cd  10  ms^  wb^  it  Iw  b^Mi  p^cfoimd  ai  to  th«  smuot 

T|i9  (andfmm4io  in  i4  qiml  ffcpr^  f#/##i  i§  iJlowed  in  caiea 
wher^  t)w  deb^  19  not  in  f  ppfiopn  to  naintiUD  bimsdf  by  bit 
diligcncci^  and  c^osists  in  his  being  penmned  cp  rttain  luffoieiu 
for  that  purpoac,  until  (h«  state  oThts  finaiices  adout  of  his  doing 
so.     Ibq  tecbpiod  term  for  this  is  imtficinm  i$mp4kntim  or 

P^rfonnapce  -of  promise  or  s^tis&ction  nwy  be  by  the  debt9f  s»tiiftctioa, 
in  person,  or  wh«^c  Ws  I^g^  statgis  f^ers  Wm  disijuslified,  on  Jj^TtollSSiii, 

his  behalf,  by  those  under  whose  control  he  is.^ 

Payment  may  be  made  to  the  d^btpr,  or  to  him  who  is  adjectusy  To  debtor,  or 
or  named  together  with  the  debtor  in  the  transaction,  because  lui  xijectm. 
thai  th^  are  looked  upon  as  partners,  a  fortiori  uriiere  the  md-- 
j^Uu  is  a  par^  to  the  contract,  in  which  case  the  payment  will 
be  gpo^  even  though  made  aoainst  the  oo<reditort'  cohsqnt  ;^  to 
whom,  however,  he  must  deliver  whatever  he    may  have  so 

PiqpBMmt  ta  the  itttomey  of  another,  empowered  to  receive  the  To  tttornex. 
amonDt)  is  also  v;^d,^  so  bog  as  the  mandate  remain  in  ibroe, 
vd  the  mapdatary  do  not  demand  and  receive  more  or  other  than 
hii  procmatieii  allows)^  and  even  after  its  revocation,  if  the 
ifkiv  hi  igaonutt  of  the  fiict."  Nevertheless,  the  pawnee  of  a 
cbim  is  ooMidcicid  in  the  light  of  a  mandatary.^* 

If  a  payment  have  been  made  in  any  other  way  to  a  third 
{arty  the  debtor  will  not  be  liberated,  except  with  consent  of 


v^«Q^  ^  V  ^  '^i  I  ^'^^'^  pnradia* 

•Tiai^.aT.  AUv  9^  34^;  P-  Sftt  Jk* 
171. W-i  F.  4S^  S.4,  ff.;  li  7»  C  Sft 
'}i  5i  M}  •pnQ%  A^  Hpch  oa  tfnag^ 
wepM  i»  qmn,  XiiK  xSis  (G^rnm!^ 
V«  ^  iM  4er  OtttrnbtKtoitf  WMge^on- 
BCKi  Ocfeoitii^de  j^  HdVeld  de  Ifondk 
^4B|rt>  w  ftps^  MM  ac  tOft.  jv.  ton- 

1  vol.  p.  (1.7^.  Wtealwrt  o^  P.  mobfc 


^5 ;  i.  F.  OMeoiMi  4e  bun,  coiep.  Aimt. 

^foaj   S.  Tvi4«t   41  «^   Mi.  £if. 

*^»^h«b,  ^jl«.  P. R.  (647  ^  P.  4<5.  Si  tS J 
P^  Jo»  S7m  J  5  i  »»-St  ♦  *• 

«  P.  44»  3»  IP  i  P«  45,  x»  »3i^  i  I. 

•  F.  Sjt  I4»  W  I  P-  5^  IK  »^J  F- 
4<ii  h  ^i  Q*nH  3»  XQCH«li»  ^Ifi 
Ajcrn^  i  C.  T.  4  vol.  t  Hit  No,  jffl 
Ro<|^ilP»do  a4i«ctp^  ^lld.  i494 1  Wmwiv 
I^  T-  X.  n.  9. 

»  C  i»  i3>  »,  pi.  i  id,  4S }  MiMler  a 

tmc  ola.  S73-  ^     ^ 

"P.4«»3»  i».M»  P-4^»H3«»4»- 
»F.  i3^7»4S»t«*S  Ct^Vh^ 


i<:, 


% 


THE   RlMifAN  CIVtt   LAW, 


Debli  may  be 


the  creditor  ^^    or  in  cases  where  such  pajnnent  was  for  his 
benefit  ;*   and  for  this  reason  he  is  liberated  when  the  pajmmt 
is4nade  by  his  creditor's  creditor.' 
w-  th  If  A  owe  B  a  debt,  who  is  asain  indebted  to  C,  to  whom 

debtororby  '    ^  ^^^ party  pAjTS  the  sum,  A  on  being  sued  by  B  can  meet  him 

another  Ibr  him.  by  the  ixceptio  doli. 

Strictly,  indeed,  every  one  must  himself  pay  his  own  debts,  never- 
theless a  guardian  may  pay  for  his  ward ;  an  attorney,  manager, 
or  agent,  for  his  principal  ;*  nay,  payment  made  on  the  part  of  one 
who  has  prohibited  it,  operates  as  a  discharge  of  the  debtor.  Sup- 
pose the  case  of  a  friend  pajring  the  debt  of  another  who  had 
eone  off^  forbidding  him  to  discharge  it :  the  principal  debtor 
here  is  liberated,  except,  indeed,  he  be  in  a  position  to  prove  that 
his  interests  are  really  injured  by  the  payment,^  and  the  officious 
friend  must  take  his  remedy  by  obtaining  a  cession  of  the  right 
of  action  from  the  origins  creditor/  On  these  grounds  die 
llebtor  is  held  to  be  liberated  by  the  irrevocable  command  of 
the  sovereign  of  the  country  to  pay  to  a  third  party.^ 


Tocootdtnte 

pajrmeni 

animuai 

ffltHt  DC 

apparent 


§    1822. 

To  coottitete  jn  order  to  constitute  a  payment,  it  must  be  made  with  the 

ammw  toiTendi  intention  of  extinguishing  •  the  debt,  for  otherwise  the  creditor 
only  .acquires  such  rights  on  the  sum  as  the  debtor  may  have 
chosen  to  transfer  to  him.^ 

The  nature  of  an  obligation  requires  that  the  particular  object 
of  it  be  given  $  hence  the  creditor  can  insist  upon  the  ddivery  of 
the  thine,  or  performance  of  the  act,  according  sis  a  thing  or  act 
is  the  object  of  the  obligation  ;  and  that  the  &btoT  be  copipelled 
to  such  performance^^  although  the  creditor  can  demand  to  be 
recompensed  by  the  recalcitrant  debtor.  ^<^  Nevertheless,  there 
exists  in  the  first  case  none  beyond  the  usual  judicial  modes  of 
inforcing  the  liability  as  against  the  debtor^* 


» P.  46, 3, 13  J  Id.  38. 
*p.  Id.  15, 16. 

*  p.  44,  4,  6 ;  F.  A.  Knnhold  de  eo 
quod  taTito  altero  in  aolut.  fiic.  ^^cet,  Lipt. 
1713,  §  1S5  Leyaer^  Sp.  5 A,  m-j; 
Molkr,  oba.  878  $  contra,  MiiUery  Cit. 
Prazia  (Archiv.)*  ^5  ^ol-  *  Hft.  No. 
II. 

*  I.  ly  Sy  §  2 ;  I.  N.  Hert.  de  aolut.  pro 
alt.  Act.  (^p.  1701 }  G.  A.  Caroc  de  aolut. 
tert  facta  (opoac  V.  ii^T.  3),  Grypt.  1705. 

•P.  3,  5,ult.5  P.  II,  7»I4«§X39  C- 
4,  39,  3;  P.  17,  I,  40{  C.  a,  19, nit.} 
Hcit.  1.  c.  aect.  2,  ^  7 }  Puf.  T.  i,  oba. 

*  P.  46,  3,  53 1  Puf.  oba.  torn,  i,  oba. 

«So»  P-  335-  * 

'  Tfaitant^  1.  e.  §  648  i  P.  50,  16,  47 

ft  176 1  P.  4S,  3*,  52  ft  54  {  Wddner  toL 


der  2^ahlung  und  Angafae  an  ZahlongvtatD 

Jen.  1799,  8. 

•P.  i2»i,  I9,pr.{  P.46»3>55* 

•1.2,7,^25  L  3,24,  pr.j  P.39>5» 

28;  P.  36»'»i3»^4;  P«4^4»i7.i»i 
vide  Thib.  1.  c.  note  g  ad  ^  651 ;  Fachj- 

neua,  L.  2,  c.  30,  controverta  thev  dininc- 

tiona  between  action,  judgment,  andexeoi- 

tion ;  Thomattua  D  an  promiawr  facti  liben- 

tur  pneatando  id  quod  interrat,  Hal.  1721  \ 

Maacor.  de  const.  poaaeaKV,  §  141  Bardlli 

de  fiuiendi  oU.  Tub.  1682 ;  compare  Coc- 

cdi,  L.  2,  T.  14,  qu.  42;  Glnclc,  PaixJ* 

4  Tol.  §  316 ;  Emminghaus  ad  Cocc. 

"•  P.  4a,  1, 13,  *  I J  P.  X9>  U  h  F> 
C-4.49>f*M  C.4j2i,  17. 

»'  P.  6,  I,  68  }  P.  42,  r,  IS }  P.  43f  4» 

3>  P-  3.  3>  34'5»  §  3i  P-  40»  "»  5*i 
C  7>  53»  *t  7- 
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S  1823. 

When  a  debtor  is  alone  liable  for  a  sum,  bis  creditor  is,  strictly  Spiitdncde- 
speaking,  not  compellable  to    receivq  payment  by  installment  ?j^!LS|^ 
where  it  is  all^  one  contract,^  except  where  the  debt  remains     ^"^'^* 
in  part  unpaid.      A  solutip  particularism  is  only  exigible  where 
pan  of  the  debt  is  not  paid  by  reason  of  the  account^  being  dis- 
puted.   A  running  account'  is  not  to  be  looked  upon  as  arising 
out  of  separate  contracts,  that  is,  a  demand  cannot  be  split,  but  it 
is  no  splitting  of  demand  if  the  debt  arise  out  of  several  separate 
contracts :  but  a  demand  may  be  split  by  the  law  itself,  as  when 
the  payment  is  to  be  made  pro  rata  to  divers  heirs/ 

§  1824. 

The  period  at  which  payment  is  to  be  made,  where  not  cer-  fflfpenod  af 
tainly  defined,  is  always  mterpreted  in  &vor  of  the  debtor,  so  that  ?*5rm«^  b« 
he  is  at  liberty,  if  he  choose,  to  pay  before  the  time  is  expired,^*  ft^^bw  ibr 
though  not  after, — this  must  nevertheless  be  taken  with  the  modiii- .  tlie  itbtor. 
cation— provided  the  creditor's  interest  be  not  thereby  prejudiced  \ 
and  even  if  the  obligation  to  pay  have  been  utterly  unlimited, 
([uamvii  mutuum  in  atemum  contractum  sity  the  creditor  is  estopped 
from  suing,  though  the  debtor  may  pay  at  any  moment  he  may 
please, — ^thus,  where  no  time  is  fixed,  the  debtor  cannot   be  . 
sued  during  his  li{e,  and  his  creditor  must  await  his  death  and  sue 
his  heir. 

§  1825. 

Where  the  value  and  quantity  have  been  established,  according  Value  u 
to  the  difiexence  of  locality,  the  bargain  is  to  be  observed  as  made ;  !f^^  ^ 
but  if  this  precaution  have  not  been  taken,  the  value  and  measure,         ^' 
at  the  place  where  payment  is  to  be  made,  must  decide;  buii(|ritbe 
supposed  that^an  understanding  has  as  little  been  come  to  respect- 
ing the  placC)  as  with  reference  to  the  value  and  measure,  the 
pluntiff  may  demand  and  have  the  value  that  the  ^object  bears* 
at  die  place  ^ere  the  suit  is  brought.^ 

In  order  that  an  obligation  may  be  entirely  fulfilled  and  ex-  Payment  ai 

aneccM  ty 

*P.  19,  i»  13,  §  S;  C.  8,  43,  9;  a  acquit  hiniMlf  of  the  whole  debt  in  on«  9**^^^* 

L.  Od]  de  lolat.  paxticulari  l^teb.  1756  $  payment 

P.  iliiUcr  de  aolut.  min.  lomm.  in  deduct.  '  Hellfeld,  juritp.  for.  $  1918  $  Getter* 

04*  Jen.  17 IS  ;  Schulx  de  lohtt.  partic  ding  Nachibxach.  3  voL  p.  410-420. 

fzkft.  168a.  •  C.  3,  36,  6  }  te(^  Tide  Vintt«  1.  c.  n.  5. 

|P.  10^ 6,  ult.  »  P.  46,  3,  70;  Jd.  9S,  §  4}  P.  45,  i^ 

P.  11, 1,  fti ;  contra,  Oeiterdingy  L  c  137^^  2 ;  Carpsov.  P.  %,  c.  %9t  def.  xt  j 

*&.  C  Henae«  de  cred.  ad  part,  lohit.  Leyaer,  9^.  5089 14. 

>atp(aad.  in  nonnuUia  cat.  oUigatio.  Erf.  '  P.  xi,  i,  x%  ^  P.  13,  3,  ult.  $  P.  19, 

1775*  This  k  by  aome  held  to  apply  i,  3^3}  P.  4^  5,  3>  44  7,  sx  $  Coccea* 

vmdMdcblDriaio  icdoeed  in  circum-  T.  C.  L.  i8>  T.  x,  qo.  9,$  Voet  Comm.       '* 

<taccs  witbocit  any  ftnlt  of  hit  own,  that  L.  X3,  T.  3,  ^  4,  L.  46,  T.  3,  §  8. 
^  vottU  be  utterly  ruined  if  compelled  to 
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tinguished,  among  other  requisites,  it  is  necessaiy  that  the  object 

contfacted   for  be  given  in  iM  qilantity;^    the  great  question, 

theveforey  will  always  be^  of  what  Mndunts  to  due  quaatitj,  for 

^  which  it  is  difficult  if  not  imposaible  to  k]r  down  rules,  eiocpt  m 

the  case  of  money  payments,  and  of  how  6ur  tfa«  difiercnce  of 

locali^  operates  on  the  qiialitity  and  quality.   Tbibaut  has  axaffiined 

9"      aU  the  authorities  who  treat  specifically  on  dik  subject,  aAd  which 

are  set  out  in  the!  foot-note )'  the  naost  aoctssible  treatioe^  howonr, 

is  thtft  of  Leyler^  in  Latin* 

<2Dttitit]r  and  To  ceflder  p^ttient^  tJi^n^  effectual  it  must  cohsist  in  a  sUflloicnt 

^^^  mut  be   ^uanti^  of  sufficient  quality^  ac€6rding  to  the  locai  tastom  and 

der  p^eat^'  value  Of  the  thiftg  gjivtn  in  f^aymcnt^-^for  this  reison^  much,  which 

cflfcctiiai.  it  is  impossible  to  settle  by  especial  I^al  provisions,  must  be  left 

to  the  discretion  of  the  judge. 
Money iriifi'T        With  money  pavments  it  li  more  feasable  to  lay  down  some 
maMatfa^M«  goff  of  gtfftefal  fttie  as  a  guide,  and  to  ihew  the  iitiutott  of 
hfUcM,.        loftdity  on  trfud. 

RidA  k$  ■GM-'^  It  f^  manifest  that  quantity  alonef  mtf  vary  initittthinAy  tepve- 
ttuiiiiif  *i  tM  sent  the  aitide  for  which  It  b  teniertd  ixi  payment,  except 
^  whM  cofliUned  wtth  quality.  T<y  coin,  five  teitt  ate  vippUcMt 
Itft  vahMT  lit  paymeiit  depends  fif»t  of  all  npcrtt  its  tart  i  ^eeoriiflf, 
6tk  Hs  weight ;  dtrrdly,  oh  its  cont^mr  of  pfedotis  metal  dr  ^ ; 
ftounhly,  on  'm  currency  ot  macrket  value  with  neftntoet*  m  od(^r 
descr{ptk)ftS  6f  money,  that  is,  the  mnllber  of  other  eoin^  for 
wMcfc  ft  ft  exebaiigeable  $  affd,  fifthly,  6ti  thtf  qnanti^  (n  met' 

chandize  which  may  be  obtained  for  it. 

The  public  is  under  the  6bli^tion  of  receiving  coin  as  really 
of  the  value  at  which  the  law  tntes  it ;  hence,  if  a  government 
be  in  the  habit  of  depieciidng  the  cvrrcncy^  the  merchant  didst 
have  due  fespoct  to  this  fact  in  nuking  his  btvgains^  but  mist 
recetv^.l^e  com  in  j^roent  for  its  kgaUy  eiltablishod  t^uo;  2ai 
shoifldy^ost  the  cdntracy,  the  government  pot  a  coin^jge  out  of 
drculationi  the  sub^  ia  no  k>agar  piraitted  to  eiect  ai  payneit 
wkh  it:'  the  same  ipplioi  where  tbs^  vafaie  of  thv  drcufaaiiig 
OMditm  baa  been  increased  or  diminiiheii  it  must  be  pirea  vai 


value. 


Lesal  teadeft. 


'  Spec.  19$  J.  S. 

noMttfe  WkNtr  Wnomf* 


Boeiuner  de  aolut 


ad  V.  174s  i  G.  S.  Madihn  D. 
caoMr  delMtom  «irc»  peeaa.-  tohic  aMtlto 

rconttr.  muofSr  Talort,  IUI0  iy€t }  h 
Sescr  <f#  amuL  AeaeC^  filore,  Upi. 
17^3  (u»opwc«)  Bjmkenhotkf  0^  &.  i. 

titter,  med.  Sp.  519  (peden)  )  BetvacK^ 
iibcr  daft  Racht  bai  d<r  BeaaJil  m  ttt«i- 
4ftitm  Mooseft  ^  Braanadiw^  l^^4l  J*'  ^ 
Vhwidr,  AUi.  t.  d.  Ilvjmfftei^  %  Am, 
tea.  X7asr  #^;  a&^  ^atv.  deiaeif  rachtL 
Eotfth.  sur  ErUut  der  Abh.  t.  den  Muns- 


aoitefl,  Jari.  tySc^  4$  J.  Gi  t)kkeV<rf 
einer  Beantw.  d.  Trage  wie  doe  GeUicbaJd 
abtatia9a%  Jlc.  Fiaakf.  170^1  (^  Ha^ 
laad^  patut  linaia  jbfii  MM  peCttai«m 
pinmiL  Taiti&priMrJda.  iS^fDiicA 
OutaaktcMibef  diaBrtftCKridHBSdafdowh 

die  Herabaetsimf  der  Bankaettrt  b  tyirf 
entftandenen  Streti^ten^  >8tf7f  Ghdk, 
Pand.  H  V.  T«  ^^*9SS  C  &  t^ 
(fniBb  &.  AciMd^^  <MM  pMadbfio 
cMnraoCi^  pMBaaftue  tttMRiaaiiM  caaa 
pAmiaei  Ms,  aakcBdma  ^  Tofeitf . 
sai49  B.  W.  FftWef  piniwa  AMfM' 
iM^sefl^'  V  V  •  n^*  7* 
>F.  i}^7,l4»^f. 
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taken  at  whatever  value  has  been  put  upon  it,  without  liberty  to 
the  one  subject,  unilaterally  to  bring  its  true  value  into  account 
as  with .  another,  whether  involving  increase  or  decrease  in  the 
amount  to  be  handed  over. 

Where  no  particular  provision  exists,  the  following  general  rules  General  ruiei 
apply  in  the  payment  of  money  debts,  according  to  the  particular  applicable  to 
sute  of  the  circumstances.  mwa  J^ordint 

1.  If  the  obligation  be  only  conditioned  for  the  payment  of  a  cer-  to  the  ntc  of 
tain  sum,  the  debtor  may  pay  in  whatever  sort  of  money  he  «»cl»ange, 
please  which  has  not  been  called  in,  calculating  the  pieces  at  the  ""** 
common  usance,  or  legal  rate  of  exchange. 

2.  When  it  has  been  arranged  that  the  payment  shall  be  made  In  the  currency 
by  instalments  in  a  certain  denomination,  the  payment  must  be  so  ^s^ced. 
made,  notwithstanding  that  the  particular  sort  of  money  has  been 

called  in  or  undergone  a  diminution  in  price ;  where,  however,  it  Excepdon. 

has  undergone  an  increase  to  such  an  extent  as  to  render  it  impos* 

sible,  or  at  least  difficult  for  the  obligee  to  obtain  it  without  a 

tremendous  sacrifice,  an  exception  from  the  general  rule  is  per* 

micted,  and  other  sorts  may  be  legally  tendered.^  ^ 

3.  Where  both  the  sum  and  sort  have  been  fixed  beforehand,  in  a  number  of 
payment  must  be  made  by  such  number  of  pieces  of  this  coin  as  p»ec«equivaient 
wiU  make  up  the  sum.  to  the  value. 

In  the  repajrment  of  a  certain  sum  in  a  particular  denomination  Coliybutoragio 
it  may  happen  that  the  intrinsic  value  of  such  species  may  have  '*•  ***  exc«pt>on 
increased  or  diminished,  consequently  that  a  certain  sum  is  return* 
able  to  the  debtor )  this  is  termed  colfybasy  but  in  modern  parlance 

4.  In  all  loans,^  the  principle  of  repayment  is,  that  that  which  intrinsic  value 
has  been  lent  shall  be  rcsidered  at  the  same  mere  intrinsic  value  ft  the  ^  of 
whidi  it  bore  at  the  time  of  its  receipt ;  in  such  case,  payment  is  '**  '•^^P^ 
legal  in  any  dencmiination  of  coin,  provided  always  that  the  creditor 

be  not  damnified  thereby.^    In  this  sense,  is  the  provision  that 
he  who  has  to  repay  a  capital  sum  must  not  tender  more  than  25 
aurei  in  small  change  ;^  but  on  the  other  hand,  each  piece  must  be  '*'^'?^ '° 
taxed  at  its  intrinsic  value,  and  allowance  must  be  made  for  wear  ^i^^l^    ^ 
and  tear,  clipping,  sweating,  and  the  like }    but  if  the  value  have 
been  raised,  die  debtor  has  not  so  many  pieces  to  pay.^    Every 
increase  or  diminution  of  value,  legally  eilbcted,  is  equivalent,  as 
regards  the  subjects  of  the  state,  to  such  change  in  value.^ 
In  the  earlier  age  of  Rome  the  currency  appears  to  have  been 

'  P.  30  (j)f  7>»  ^  3  3  P*  3^  (3)9  14*  '  Thibaut  connden  this  equals  about  £5 

S 1*  of  Engliih  currency,  Feb.  1.  c.  p.  65,  87, 

*  L  G.  Ettor  de  permiao  ct  Tetit  collybo  91,  9%  $  equalt  ift5  French  frmtf  or  58 

^QCB  A|^  vocaat.   Marb.   1785  i   Ck.  }}  dennan  guldeni,  but  erroneously. 

)(w-5i7jjPoU.3,9et7,33,«dXXwPocj  •P-  »8,  i,  i,  pr.  j  Pr.  46,  3,  94,  §  i, 

^€*  li  id  AtL  ep.  6  j^SoeC  Aug.  4.  iiy  10,  i ;  X.  3,  39,  26. 

^  P*  4^»  3j  99  i  StmbcBt  R«cht].  Bed.  3  ^  For  disputes  on  this  proposition,  vide 

'0^  »  Bed.  HoAcker,  T.  3,  ^  187 1. 

*P.ia,i,3. 
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Copper  the 
oldett  Roman 
correiicy ; 
tUrer  and  gold 
coinage  of  later 
introduction. 


Value  of  the 
copper  coinage 
notucertain* 
aUe. 

The  diver 
coinage  not  older 
than  B.  c.  220. 
Gold  cttnage,  > 
B.  c.  80-90. 
Fintftnick  fay 
priTateindi- 
▼idiaalfi  and 
teimed  aord. 


• 

Fine  gold  coins 
struck  bjr  the 
Empevon. 
Their  compin* 
tife 


CoBstantine  the 
Great  changes 
the  denomina- 
tion fiom  aurcoB 
tosolidus. 


Justinian 
changes  the 
number  of  the 
fractional  parts. 


exclusively  copper,  but  as  the  wealth  of  the  new  State  increased  2 
silver  coinage  was  introduced, — ^and  ultimately,  though  at  a  com- 
paratively late  period,  gold  pieces }  notwithstanding  which,  cop- 
per— that  is  to  say,  an  alloy  of  copper^must  be  considered  as 
the  standard  of  value. 

Abundant  specimens  remain  of  the  As  under  very  varied 
weights,  from  i  lb.  to  i  oz.,  but  none  of  these  anterior  to 
B.C,  350,  at  the  very  earliest ;  indeed,  we  should  probably  be 
more  correct  in  assigning  a  date  fifty  years  later  to  these 
specimens. 

The  silver  Roman  coinage  may  possibly  date  back  as  eariy  as 
B.c«  220,  but  the  gold  cannot  claim  a  higher  antiquity  than 
B«c.  80  or  90. 

The  gold  coinage,  with  which  we  have  more  immediate  coo- 
cem,  was  not  in  uie  first  instance  struck  by  the  State,  but  by 
private  individuals,  and  hence  passes  with  numismatists  under  the 
technical  term  of  family  coins.  The  gtntes  which  possessed  or 
usurped  this  right  were  gens  Arria,  Calpumia,  Cassia,  Cestia, 
Claudia,  Cornelia,  Domitia,  Julia,  Livineia,  Mussidia,  Numonia^ 
Servilia,  Suppicia,  Vibia.  These  are  supposed  to  complete  the 
list,  and  to  be  of  about  the  same  date,  and  for  want  of  a  better 
term  were  termed  simply  aurtu  The  most  ancient  we  possess 
coined  by  the  State  is  an  aureus  of  Julius  Caesar,  the  weight 
of  whicn  is  121)  grains,  which,'  reckoned  at  2^.  per  min, 
gives  a  value  of  i/.  ox.  3^.  Under  Diocletian,  we  find  the 
weight  had  undergone  a  diminution  of  about  41^  grains,  so 
that  its  comparative  value  is  reduced  to  one-third,  or  13/.  4^.; 
nevertheless,  the  com  retained  its  former  denomination,  and 
demi  aurei  appear.  Constantine  the  Great  reduced  the  weight 
still  lower,  and  at  the  same  time  changed  the  name  of  the  coin, 
which  we  find  henceforth  denominateda  soliius^  weighing  when 
perfect  68  to  70  grains,  equal  to  iix.  4^/.  to  iix.  8^. 

Durbg  the  1,000  years  which  followed  this  period,  the  s^lxhi 
varied  little  either  in  weight  or  value ;  indeed,  untill  the  century 
which  preceded  the  capture  of  Constantinople  by  the  Othmanlees 
on  the  2oth  May  1453. 

Justinian  is  accus^  of  *^  resorting  to  the  commonest  act  of 
royal  dishonesty, — that  of  fiUsifying  the  coinage,"  which  had, 
according  to  Finlay,^  not  even  been  attempted  by  Heradius  during 
the  national  bankruptcy  which  took  place  in  his  reign  \  such, 
however,  does  not  on  examination  of  the  coins  themselves  appear 
to  have  been  the  case,  but  to  be  capable  of  explanation  by  that 
Emperor  having  changed  the  fractional  parts  of  the  soUdus  from 
180  oholi  to  210  of  folks  (copper).* 


'  Trans.  R.  S.  Lit.  to].  4,  p.  149 ;  Joh. 
MalaU$,  p.  So,  ed.  Ven. 

*  Procopius,  Hist.  Arc.  ;  irid.  Trans- 
actions of   the  Numismatic  Soc.   March 


X  S  5  3 .  The  author  returns  his  best  tbaab 
to  his  old  iriend  and  achoolftllow,  Mr. 
Vaux,  of  the  British  Museum,  ibr  th» 
information. 
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The  then  value  of  these  coins  as  compared  with  that  of  the  The  then  reb* 
present  day  it  is  impossible  to  ascertain,^  this  beine:  a  matter  ^je^*i»«of 

•J  ,         '  ,  '^.         -  .  I't^i  i   thete  coins  not 

dependent  upon  the  quantity  of  precious  metals  m  the  market,  and  ascertainable, 
the  supply  of  provisions,  merchandize,  and  other  commodities ; 
bnt  assuming  gold  to  be  worth  2d.  per  grain,  the  now  value  of  the 
solidus  or  aureus  of  Justinian's  age  would  be,  say  i  is.  6^.,  conse- 
qyendy  25  aur^  will  represent  14/.  os.  (xL  ^ 

Thibaut^  is  therefore  in  error  in  stating  25  aurei  as  equivalent  Thibaut*t  error 
to  5Sff  guldens  or  Rhenish  florins,  a  value  corresponding  with  f  ^ ^^T. 
about  5/.  of  our  money,  or  four  shillings  olubout  a  ddlar  each. 

This  varying  value  of  money  it  is  jMnesumed  gave  rise  to  the  Oripnofthe 
foregoing  provisions  respecting  the  vauie  of  money  as  a  mediuni  ^[^^"g 
of  exchange  and  payment.  money  ai  a 

medium  of  ex- 

If  the  buyer  delay  payment,  '.e.  is  in  mora^  the  law  recompenses  Tjj'"^ 
him  by  a  fixed  interest  for  the  money;*  this  is  due  in  three  cases: —  in^^^ymeat  * 
By  express  covenant.     By  litis  conUstatio  where  there  was  no  inToivetin- 
covenant.    From  the  nature  of  the  thing  sold  ;  as  when  it  yielded**  ^cmnity. 
mean  profits  before  the  principal  sum  was  paid,  which  appears  to  be 
a  compensation  for  mean  profits,  rather  than  interest  for  delay. 
When  wines  ^  are  sold,  and  left  in  custody  of  the  vendor  in  defamt 
of  payment,  the  purchaser  bears  the  loss  of  a  Bill  in  the  market, 
for  the  vendor  may  detain^  the  goods  till  the  price  be  paid,  and 
the  purchaser  may  refuse  payment  till  security  7  be  given  to  war- 
rant th»  title,  if  It  be  questioned.      And  if  a  time  and  place'  for 
the  delivery  of  the  wines  have  been  appointed,  such  price  as  they 
would  have  fetched  at  the  time  and  place  agreed  on,  ought,  on 
failure  of  delivery,  to  be  returned  in  lieu  of  them. 

i  1827. 

Obli^ons  being  by  their  very  nature  incorporeal,  transitory^.  I'ocaiity  of 
and  nulUus  loci^  there  is  some  difficulty  in  fixiqe  upon  a  principle  ^"^^^ 
whereby  a  sufficient  d^ree  of  corporality  and  locality  may  be 
given  to.  them  for  the  purpose  of  deciding  the  place  in  which  thej 
are  executory,  the  court  in  which  the  execution  may  be  inforced| 
and  the  law  of  what  locality  ousht  to  be  applied  to  them.  AU 
these  questions  may  be  includea  imder  the  generate  term,  the 
kcalitj  of  obligations. 

De  Savigny  enunciates  the  principle,  that  courts  having  cogiup>-  ^^'^tpf*  ▼iew. 
ance  of  the  obligation  is  identic  wiUi  this  locality^  and  depends  on 
the  free  submission  of  the  parties,  express  or  implied.      Dkr, 

'  Sabader^  Production  de  Tor  et  TarSent  ^  C.  4,  49,5. 

et  dn  cuTit  chcs  Ics  andent,  Petenbatg,  et  *  P.  1 8, 6,  x. 

Londrci,  8, 1S50  (Barthes).  *  P.  21,  x,  }i,  ^  8. 

'  Syst.  dea  P.  R.  qaotisg  FeU.  pv  65, 87,  '  P.  18,  6,  x8,  §  x. 

9»»9».  -P.  13,5,4. 

P.  it,  6,  19. 
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PUcC)  where 
<)eslgnated. 

Immoreablet. 


Prcsamed  con- 
teat  ficct  the 

locality. 


The  lex  fori 
contractu*. 
Tribunal  in 
which  the  fuU 
fillment  of 
obligation  is    ' 
compulsory.  ' ' 


Court  having 
jurisdiction  in 
cases  of  contract. 
Savigny's  view. 


be^ndert  Gmcbtsstand  dir  Obligation  {xusammtrnfaUind  mit  dm 
wabrtn  Sitz  der  Obligation)  beruht  akf  Jreier  l/ntirwer/ung  der 
Parteytn^  die  jedocb  mtist  nicbt  in  eimr  ausdriieiJifbin^  mitrn 
in  einer  stiUscbwiigenden  Willenserkldrung  liegt^  und  daber  stiff 
durcb  eim  intgigingesetzte  amdruckliebi  Erkldruug  ausgescbkssen 
wird»^ 

Where  the  place  is  designated,  there  is  no  doubt  of  it  beii^ 
the  proper  [^e  for  the  fuilfiment  of  the  obligation.^ 

Now  if  the  object  sold  be  an  immoveabie,  it  vs,  not  impeiative 
that  the  ddiverjr  be  made  there  where  the  property  actually  is  \ 
the  tradition,  wherever  made,  must  of  necessity  be  held  to  be 
there,  inasmuch  as  it  is  impossible  that  it  can  be  anywhere  else.^ 

In  the  Mohammedan  law  this  is  otherwise :  bom  parties  must 
be  within  sight  of  the  premises ;  but  in  English  law,  the  delivery 
of  the  deed  of  conveyance  is  the  delivery  of  the  land  itself. 

It  is  evident,  then,  that  in  certain  cases  considerable  doubt  may 
arise  as  to  the  place  of  fulfillment  where  no  locality  is  expressly 
agreed  upon,  for  where  it  is  so,  there  is  no  doubt  that  tnis  stipulation 
in  the  contract  is  binding  upon  the  parties  ;  failing  this,  the  place 
which,  according  to  the  general  tenor  of  the  contract,  must  have 
been  intended,  is  held  to  be  that  agreed  on,  and  this  leads  to  the  ob- 
vious proposition  that  this  locality  is  founded  in  the  consent  of  the 
parties  on  contracting  the  obli^tion,  which  is  consistent  with  the 
very  essence  of  a  contract ;  if  this  consent  be  not  expressed,  it 
mifst  be  inferred.  The  intention  of  the  contracting  parties  then 
becomes  a  matter  of  investigation^  Neverthdess  many  contracts 
ma^  be  supposed,  to  which  no  conception  of  locality  attaches,  and 
in  which  no  intention  is  discoverable  \  thus,  two  travellers  meeting 
accidentally  on  the  h^hway,  sell  the  one  to  the  other  a  diamond : 
it  would  be  absurd  to  say  that  the  particular  spot  or  nearest  town 
should  decide  the  locality  of  this  contract,  and  it  would  be  equally 
absurd  to  endeavor  to  conclude  that  any  particular  locality  was 
in  the  miiid  of  the  contracting  parties  mider  such  circumstances. 

yhe  maxim  6f  English  law,  that  a  contract  har  no  locality, 
cnrttracfiis  est  nuUitks  loci,  is  therefire  correct.  Here  we  must  take 
care  not  to  confound  the  locality  of  ^c  -contract  itself'  with  that 
which  is  nearly  allied  to  it,  namely,  thecottrt  it\  wUch  ii:  can  be 
infbrced.  .  . 

Wjth  respect  to  this  second  question,  some  assert  that  the 
domicile  of  the  debtor/ and  others,,  equallypositively,  that  that  of 
the  creditor,  ought  to  rule  the  case.      Tnis   question  must  be 


>  V.  Savigny,  Sy«t..4es  H.  R:  R.  Tol.  8  $ 
Buch.  3a  ^  3^9.     * 

'  P.  5»  h  i9>  §  ♦  rP-  4*>  6»  i»  »»  3  ; 
P.  44,  7,  »i  i  X.  %r  a,  17  5  P.  13.  4»  I  ; 

Kd  vide  Linde,  Abh.  ii.  p-  112- 114;  com- 


pare JIuMwq^  P-  46 )   ^'   Sxngaf,  I  f 

i37».  „    , 

'  P«  19^  f»  riy  ^  1  {  V.  Savigpjs  RecJift 

des  Besitxei,  ^1$;   contra,  t.  BetKmuQ 

Hollweg,  p.  47 -jO 
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settled  by  askii^  whether  the  law  have  if  in  conteiiiplation  to 
hfot  the  debtor  or  the  creditor* 

So  long  as  the  fact  of  the  contract  having  been  duly  entered 
into  so  as  to  have  acquired  an  obligatory  force  remains  undecided, 
the  debtor  is,  perhaps,  the  person  who  has  the  greatest  claim  to 
consideration,  because  he  is  the  party  from  whom  performance  is 
required;  and  it  is  but  fair,  that  he  upon  whom  the  oniis  of  per- 
formance lies  should  receive  the  indidgence,  rather  than  he  to 
whom  the  onus  of  proof  attaches.  The  decision  will,  therefore, 
be  that  the  action  will  Ee  in  the  court  of  the  debtor's  domicile. 
This  opinion  gains  force  from  the  evident  iact  of  such  a  decision 
being  ultimatclv  the  most  beneficial  to  both  parties^  for  if  the 
creditor  prevail,  he  has  greater  &cQities  for  compelling  the  per- 
formance, by  execution  m  the  domicile  of  his  debtor,  than  he 
could  have  had  in  his  own.  On  the  one  side,  then,  must  be 
placed  the  disadvantage  and  inconvenience  to  which'  the  creditor 
is  exposed  in  producing  his  evidence  in  the  domicSe  of  his 
debtor,  and  on  the  other,  the  facility  which  he  has  after  judg- 
ment. The  rule,  then,  that  a  debtor  is  to  be  sued  in  his  domicile, 
appears  to  be  that  by  which  the  greater  amount  of  justice  is  done 
to  either  party. 

This  is  also  in  effect  the  result  of  De  Savigny's  investigation, 
which,  however  clever,  is  so  involved  in  verbiage  and  ideality,  as  to 
make  his  opinion,  and  *the  grounds  of  it,  so  obscure,  as  to  leave 
nothing  more  than  a  confused  impression  on  the  mind  even  of  a 
reader  well  acquainted  with  the  peculiarities  and  &ultsof  hk  style,^ 
and  the  mode  of  cracking  the  nut  to  arrive  at  the  kernel. 


tnctni. 


^    1819. 

Some  authors  draw  a  distinction  between  the  /brum  gesta  ad-  Fomm  gesue 
minisfratioHtSj  and  the  forum  contractus^  which  De  Sayigny  rejects,  *^?!^!^^**"** 
asserting  them  to  be  identic,  and  the  court  of  the  contract  to  be  *"  ^^' ' 

no  other  than  the  place  at  which  it  mav  be  presumed  that  per- 
fomiance  was  contemplated ;  moreover,  tiiat  the  principle  of  the 
court  of  the  debtor's  domicile  being  that  of  the  obligation,  must  be 
taken  to  fbQow  him  whithersoever  he  goes,  and  aner  his  death  to 
be  obligatory  on  his  heirs,  although  they  be  domiciled  elsewhere.* 
An  inhabitant  of  Rome  borrows  money  in  his  domicile ;  on  his 
death,  hts  daughter,  who  lives  in  a  province,  succedes  to  his  in- 
heritance.   The  curatorts  are  condemned  to  pay  this  debt  on  the 


'  The  obtcnnty  and  want  of  anaoge* 
ment  of  the  legal  artfcia  m  Smith**  Itomsiii 
Ant^aiiiai  by  Mr.  Oto«  toiig^  ttUf  te 
attribated  to  their  having  been  tcanalateii 
priactpaUj  fnm  S^vignj,  Thh  ia,  how- 
cv«r,  Bot  aMKMUshiBg,  especially  as  the 
^isnbtor  cxptms^  eictiscs  hihiself  in  his 
frehuy  fay  regretting  his  never  having  had 


the  adyantage  of  a  coune  of  eiTil  law  on^e 
ContiAent.  Sayigny*s  lectures  were  by  no 
tti«an»so  tuif^af  as  hk  writSngi  j  m  fcct,' 
1^  wridnp  ate  n:erely  Ut  Icetuns  takdit 
down  as  delivered  extempore  from  his  notesy 
tanned  a  nachgeschriebenes  Heft. 

•P.  5,  1,   19,  pr.j  e.  3,   13,  li  T. 
Bethmann-HoUwegy  p.  24 ;  P.  5,  i,  45. 
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part  of  their  ward,  and  Ulpian  says,  that  the  judicati  actit  k  in 
Rome,  because  the  testatrix  had  made  that  place  the  court  of  the 
obligation; 

§  1830, 

Gmci  appucndy      There  are  certain  cases  which  must  not  be  misunderstood  or 
K^gh  not        taken  to  be  deviations  from  the  principle  of  domicile,  or  excep- 
tional, tions  to  the  rule.     Such  a  case  is  adduced  by  Ulpian,^  who  writes, 
durissimum  is't^  quotquot  has  quis  naviganij  vel  iter  faaens^  delatus 
isty  tot  locis  se  defendi.     At  si  quo  constitity  non  dies  jure  domicilii^ 
sed  tabernulam     .     .     •     .     ifficinam  conduxity  ihique  is  distraxit^ 
egit :  defendere  se  eo  loci  debebit.   The  attending  a  market,  or  eyen 
a  more  prolongejd  residence  in  a  watering-place,  will  not  confer  any 
locality  upon  the  obligations  which  such  travelling  trader  may  con- 
tract at  such  place ;  his  domicile  is  unchanged,  ana  his  being  at  such 
market,  fair,  or  watering-place,  is  a  mere  accident ;    nor  does  the 
length  of  the  period  of  his  residence  form  any  ingredient  in  the 
.  matter,  so  long  as  it  does  not  amount  to  a  transfer  of  domicile. 
This  case,  then,  will  be  on  all  fours  with  that  of  the  diamond 
bought  of  a  traveller  on  the  roadside.* 

§  1831. 

De  Savigny*f  We  now  come  to  Savigny's  Summary,  the  value  of  which  all 

'summaxy  of  the  his  readers  must  eminently  appreciate,  and  to  which  the  majority 
^utyofcon-    wifl  probabh^  confine  dieir  attention. 

He  lays  it  down  that  the  local  cognizance  of  an  obligation 
is, — 

1.  At  the  place  contemfrfated  for  fulfillment  by  the  will  of 

the  parties,  without  any  distinction,  as  to  whether  diis 

has.  been  fixed  by  the  verbal  designaden  of  a  place,  or 

i  by  the  nature  of  the  business   to  which  the  obligation 

gave  rise,  the  performance  of  which  is  only  possible 
^         at  one  particular  place. 

2.  In  default  of  a  fixed  place  for  performance,  the  judicial 

cognizance  of  the  obligation  follows  the  locality  of  the 
debtor's  business  out  of  which  it  arose. 

3.  It  follows  the  locality  of  the  obligation  when  this  coincides 

with  that  of  the  obligee's  domicile. 

4.  When  the  pteumption  lies  that  performance  is  expected, 

there  where  the  obligation  arose. 

5.  Where   none   of  the  above  circumstances  are  present 

then  in  the  domicile  of  the  oblieee  or  debtor. 
He  then  gives  a  resume  of  this  resume,  viz.,  that  tbe  Ucality  of 
the  performance  is  the  locality  0/ judicial  cognizance, 

*  P.  5>  «»  >9i  h  »-  H  «8»7»  h*  op-  5  P-  5>  h  »9>  *  3  i  ^ 

4,60,1. 
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§    1832. 

The  law  which  is  applicable  to  a  contract  of  this  nature  must  Local  hw 
next  be  considered.     Let  it  be  supposed  that  A^  whose  domicile  '^f^j^n^/ 
is  ia  Berlin,  make  his  bill  of  exchange  at  Paris,  and  direct  it  to  obUgsdons.^ 
£,  who  accepts  in.  London,  but   whose  usual  domicile  is  at  Savigny*! view. 
St«  Petersburgh,-^according  to  the  above  rule,  if  any  point  of  law 
arise,  C,  domiciled  in  Florence,  in  whose  hands  the  bill  may  be 
for  value,  must  sue  the  acceptor  in  his  domicile,  St.  Petersburgh ; 
but  supposing  the  Russian  courts  to  take  judicial  notice  of  foreign 
laW)  of  the  law  of  which  country  ought  cognizance  to  be  taken  as 
ruling  the  contract — of  the  Ux  loci  contractus  or  the  lex  gesta 
aiministrationis  f     The  opinion  of  those  who  support  the  latter 
view  is  to  be   preferred,  since  in  that  case  the  contract  had  a 
double  locality  :  the  one  partv  gave  his  consent  as  drawer  in  Paris,. 
the  other  as  acceptor  at  London ;  the  plaintiff  as  indorsee  lives  at 
Florence,  the  maker,  however,  is  domiciled  at  Berlin,  and  should 
be  sued  there, — or  if  the  acceptor  be  sued,  it  must  be  in  his 
domicile  at  St.  Petersburg,  because  these  are  the  places  in  which 
execution  can  be  obtained,  consequently  the  Ux  gesta  adminii- 
tratimis  must  prevail,  and  coincides  with  the  Ux  loci  contractus.^ 

The  case  is  plainer  where  a  person  temporarily  residing  in 
Paris  contracts  in  writing  with  a  singer  domiciled  in  Berlin  to 
perform  in  London }  here  the  English  law  will  interpret  the 
tenns  of  the  contract : — ^Where  the  contract  is  purely  per- 
sonal, viz.,  for  labor  to  be  bestowed  on  chattels  or  their  transfer, 
and  more  especially  the  payment  of  money,  the  question  is 
exposed  to  the  difficulty  above  discussed ;  but  where  the  question 
Involved  is  the  transfer  of  an  immoveable,  inasmuch  as  it  cannot 
be  delivered  but  where  it  lies,  a  fictitious  tradition  in  another 
place  w31  be  in  effect  a  delivery  there  where  the  immoveable 
is  situated.* 

There  are  certain  descriptions  of  business  which  would  appear 
to  depart  firom  this  rule  of  domicile,  but  this  will  prove  to  be  a 
misconception  upon  examining  the  principle  by  which  they  are 
ruled. 

Tviela^  and  curatela^  negotiorum  gestio^  mandatum  optr^B  locata^  Tttte]i«cunceia, 
itrgentariay  or  banking  business,  are   rided  by  the  place  where  ncg.  gett  mand. 
those  duties  are  performed,  because  the  performance  of  them  is  ^^j^'  "**"" 
nothing  more  than  an  agency  for  a  principal  unable  to  act  in  per- 
son from  legal  or  practical  aisability. 

'  Lomlejr  ▼.  Wagner,  H.  L.  on  Appeal,  §  x  ;  C.  3,  2r,  i,  1 ;  P.  5,  11,  36,  §  z, 

1(51  f  de  Savigny,  L  c.  vol.  S,  B.  3,  §  non  debet  judkinmrecutare,  .  .  .  cum  ma 

3?0)^ioS{  §  18299  h.  op;  iponte  ubi  hanc  obligationem  coBtrazerit| 

'  ^- 19*  h  ii»  i  *  y  ▼•  Savigny,  RecKt.  P.  5,  i,  19,  §  i.  Si  qnk  totelam    .... 

««  BcatKi,^  15}  contxa,  t.  Bethmann*  vel  quid  aUad,  nnde  obligatio  oritur  certi 

^«tg}  p.  47-50.  loci  adminittraTity  etii  Ibi  domidliuffl  non 

'  P.  5,  ty  45,  pr. ;  P.  5,  I,  X9>  i  X ;  P.  habet,  ibt  le  debebit  defendere. 
»j  11,36,^1}  Id.  4,^55  P.  3,  3,  54, 
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§1833- 

Inasmuch  as  the  debtor  is  bound  to  pay  at  the  proper  place,* 
we  find  that  in  the  case  of  immoveable  property,  the  locality 
where  such  property  is  situated  comes  under  that  denomination  •, 
that  should  it,  however,  be  a  question  of  anv  other  praestation, 
it  is  competent  to  the  creditor  to  attack  his  debtor  by  any  action 
applicable  to  a  moveable  species ;  and  in  such  case  that  the  delivery 
of  the  object  must  take  place  at  the  option  of  the  plaindiF,  either 
where  it  happens  to  be,  or  within  the  jurisdiction  of  the  court  in 
which  the  action  is  brought.  The  cost  and  charge  of  so  bringing 
in  thQ  object^  however,  rails  on  the  plaintiff,  if  the  defendent  turn 
out  to  have  acted  in  good  £aith.^ 

That  whatever  arrangement  may  have  been  preconcerted  in  re- 
spect of  the  locality,  must  be  carried  out.  Where  many  places 
are  named  conjunctively,  the  obligation  is  splits  but  if  such 
places  be  set  out  in  the  alternative,  the  debtor  mav  dect  up  to 
the  time  of  suit  brought,  after  which  the  election  is  in  the 
creditor.* 

That  the  debtor  is  not  at  liberty  to  pay,  contrary  to  the  wish  of 
the  creditor,^  at  any  but  the  place  fixed,  so  long  as  such  place  be 
accessible,'  and  so  long  as  the  creditor's  interests  are  not  injured 
by  a  change  which  may  be  beneficial  to  the  debtor.^ 

That  if  the  creditor  have  committed  a  laches  in  receiving  pay- 
ment at  the  proper  place,^  whether  blameable  or  not,  he  can,  on 
shewing  sufficient  interest,  demand  that  it  be  made  at  another  than 
the  place  so  pre-arranged,^  under  the  condition  of  indemnifying  his 
debtor,  should  this  be  to  bis  disadvantage^  for  any  damage  which 
may  insue,  although  such  debtor  may  have  commitod  a  laches.' 
The  debtor  who  lias  even  been  hitherto  in  default,  has  on  his 
side  the  privilege  of  giving  security  that  he  will  pay  at  a  place 
where  he  has  a  particular  interest  in  paying,  and  so  liberating  him- 
self from  the  claims  of  his  creditor. 

If  the  debtor  pay  not  at  the  place  agreed,  he  incuri  the  obliga- 
tion of  indemniQr  with  respect  to  place ;  if  none  be  particularly 
mentioned,  it  depends  upon  the  custom  of  the  locality  where 
debtor  or  creditor  live  :  thus  with  goods  it  is  usual  that  the 
buyer  take  them  away,  or  in  case  of  loans,  that  the  debtor  bring 
the  interest  to  the  creditor.  ^^ 


'  Scryk.  de  loco  aolut.  Hal.  1705. 

■  P.  5,  If  $8  i  P.  6,  I,  io*zs'i  P.  fo, 

47.  P'-  4  I- 

*  P.  13,4,  t»4  Oy  3, 4,  dc  eo  ^Qod  c«rto 

loco* 

*  Id.  9. 

*  Lauterbach,  D  dc  aolnt.  ^  34  ;  Idi  diti. 
de  oblatione,  §  S. 


'  P.  13,  4t  X,  pr. ;  Stryk.  1.  c  cap.  it 
4  SI. 

»  P.  4,  6, 1,  i  s«  pr.j  Id.  §  33 J  C  3, 
18.  I.  « 

^•Ijiateriiacliy  ooU.  L.  13,  T.  4,  {  9  i 

P.  4f  ^1  »i  %  ttlt-1  Id.  4,  §  I,  et  ^  33. 
•  Id.  4,  §  I. 
»  P.  46,  3,  39. 
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We  have  seen  that  in  the  absence  of  special  agreement,  the  Payment  at 
more  general  rule,  respect  being  had  to  certain  exceptions  bv  par-  |^^**  ^ 
ticular  laws,  may  be  said  to  be,  that  payment  is  due  in  that  place  in 
which  the  contract  was  to  be  obligatory,  and  in  cases  of  doubt 
in  the  place  of  the  debtor*s  residence.^ 

This  rule  is,  however,  far  from  being  one  of  universal  applica-  Jodiciaiiy  fiwd. 
tion.    Where  the  laws  permit  a  departure  from  the  preconcerted 
place  of  payments  the  same  rule  must  apply  a  fortiori  in  cases 
where  places  of  p^nnent  are  judicially  fixed. 

Wfaeie  Jhe  debt  has  been  contracted  in  good  faith,  and  the  Action  may  be 
debtor  do  not  ^y  at  the   place  fixed,  the  creditor  can  by  an  *>rought  in  ordi. 
action  on  the  contract  brought  in  the  ordinary  courts  *  of  the  "*'^  *^ 
debtor's  domicile,  compell  him  to  payment  at  some  other  place. 
In  matters  stricti  jurisy  and  those  assimilated  to  such,  this  action 
stricdy  speaking  lay  only  in  the  court  of  the  place  where  the  pay- 
ment has  been  agreed  to  be  made ; '  as  this,  however,  involved  the 
inconvenience  of  waiting  until  the  debtor  came  within  the  juris- 
dicdon,^  the  praetorian  equity  allowed  suit  to  be  commenced  in 
the  ordinary  court  of  his  actual  residence  for  payment  in  another 
place,  and  this  action  is  usually  termed  condictio  de  eo  quod  certo 

m 

§  1834. 

The  law  by  which  an  obligation  is  to  be  interpreted  must  be  de-  Farther  de. 
cided  upon  the  same  grounds  as  those  which  rule  the  locality  of  Jhi^JJ^^^jj^clj 
the  contract  itself,  for  every  tribunal  is  bound  generally  to  adminis-  governs  the 
ter  its  own  laws  in  matters  within  its  jurisdiction.  An  obligation  is  aatJaftcdon  of 
inforcible  first  in  the  locality  of  performance  if  the  obligee  b^  °W[8»ti;;»«J{«Ju 

.  •••j-'m-  t_  1,  f        ^         •     reference  to      * 

present  there,  or  m  his  domicile,  inasmuch  as  such  performance  is  locality, 
required  from  the  defendent  upon  his  own  agreement,  and  because 
there  execution  can  be  had  on  his  person, — or  failing  this,  in  his 
own  court,  because  there  execution  can  be  had  on  his  goods.  It  is, 
moreover,  sufficient  that  he  have  property  within  the  jurisdiction  of 
the  court'  in  which  the  action  is  brought,  for  the  chief  object  is  to 
obtain  satisfaction, — ^and  where  that  cannot  be  had  for  want  of 
such  goods,  then  where  he  resides,  because  distraining  his  body  is 
a  &ir  means  of  compelling  payment.  Nor  is  any  injustice  done 
in  suing  him  where  his  property  lies,  as  it  is  competent  to  him. 


'  Tlubaiit^^  654.  Othen  differ  Tanoosly. 
^ter,  Sp.  51.8,  B.  zo  i  Hoimcry  L.  46, 
^*  3t  h  7i  Voet.  eod  Tit.  §  12 ;  Stmben, 
Bed.  42, 16L  3  ;  Hommeiy  Rapt.  obt.  140; 
Miilkr  ad  Leyvr,  oba.  880$  Bethman- 
Hoflweg  Ven.  fiber  d.  Ov.  Pioccss,  p.  43- 
4S-  The  ^iKsdon  of  whether  the  lt» 
fin  imraeUtt^  or  lex  gtagt  Mdmmstratwnh^ 
^^  is  aaoc^  ud  important  one,  already 
*P«uSy  aentioned  above 

'P  13,4,7. 

VOL.  III. 


»Id.L 

*P.  13,  5,  »<,*»5  P.  5,  1,43  5  W- 
199  §  ult.)  Thlb.  1.  c.  ^  6551  n.  f.j 
Thomasiua  ad  Hiibner,  L.  13*  T.  4,  §  x. 

*  1. 4,  6,  §  33  ;  P.  13,  4,  \fSS*  7,  «• 
3,  18 ;  Glttcky  Pand.  13  toL  ^  945-48 ; 
Duarennui  ad  TiL  D  de  eo  qiiod  certo  loco 
gn  oper.  Fkft  I592»  p.  9249  iq. ;  A« 
Baert  extr.  lecL  Colon.  15799  S.  2x0*63  \ 
Strauch  de  eo  q.  c.  1.  Jen.  1674 :  Gant» 
obOg.  R.  p.  70-75. 
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nay  Ills  diity^  to  defend  his  property  Whttcvdi  It  msf  be,  nor 
ean  he  be  dnaware  that  he  ttizf  be  sued  ift  ^ueh  places  rtspta- 
i^dfj  and  It  behdves  him  btfott  he  enter  into  any  2^;rceincnt, 
or  odidrwlse  bind  himself,  to  consider  bis  capacity  to  execute 
his  engagements  there,  and  to  remember  that  he  is  #tfbjett  to 
the  laws  in  force  in  the  place  where  he  has  promitod  perfMnaace, 
m  his  domldle,  or  where  his  property  is  situated. 
.  By  English  laW  the  chattels  or  moreable  property  of  an  iadi- 
vidual  foUow  the  law  of  his  domicHe ;  thus,  if  a  Brittrii  subject 
domiciled  abroad  die  in  Engjland  during  a  temporaiy  vtsk,  his 
will  mu^t  be  proved  in  the  court  of  his  foreign  domiale,  and  bis 
moveable  property  subject  to  such  domiciliary  law ; .  but  suits 
respecting  any  immoveable  or  'real  property  he  may  have  in 
Ehglaitd  will  be  subject  to  the  law  of  Endi^h  tribunals,  because 
it  is  practically  impossible  that  immoveaUe  property  can  feUdw 
that  which  is  so  inconsistent  and  liable  to  change  as  domicile. 

Thus,  in  such  case  the  obligee  must  submit  ilrst  to  the  law  of 
the  place  where  he  promised  performance ;  secondly,  to  that  of 
the  locality  where  he  resides,  aild  in  ca^fes  affecting  the  realty  to 
that  where  his  immoveable  property  h  situate,  and  this  is  doiriy 
laid  down  in  the  Roman  law, — jflio  loco  qunm  in  quern  sibi  dan 
quisqui  stipulatus  essit^  non  videbatur  agendi  facultas  comptttru 
Sed  quia  iniquum  eratj  si  proniissot  ad  eum  locum^  in  quern  datunm 
Si  premississet  nunquam  acctderet^  quod  vel  data  opera  facer it^  vel 
quia  aliis  bcis  necessario  distringeritury  non  posse  stipulatorem  ai 
sttum  pervenire^  ideo  visum  estj  utilem  actioHem  in  earn  rem  cm- 
parare.^  Here  stipulation  must  be  interpreted  to  mean  any  p^^ 
arranged  place  of  fulfillment.^  Mence  it  is  clear  that  he  may  be 
sued  at  the  option  of  the  plaliitiff  either  in  the  locality  of  perfor- 
mance promised,  or  in  his  domicile  if  he  should  not  be  personally 
present  at  the  former  place,  but  this  is  not  so  clear  as  to  the  law 
j^o  which  he  has  to  submit,  which  is  disposed  of  by  the  following 
passage^ — Si  fundus  venierit  ex  consuetudine  ejus  regionisy  In 
qua  negotium  gestum  est^  pro  evictione  caveri  oportetJ  This  is 
clear  as  to  immoveable  property,  tf  the  locality  of  the  contract 
be  fixed,  the  law  of  the  locality  is  necessarily  incidental  to  it^ 
contraxisse  unusquisque  in  eo  loco  intelligiturj  in  quo  ui  soheret  se 
obligavit^  It  is  objected  that  the  expression  here  used  is  wide, 
but  what  other  law  than  that  of  the  locality  of  the  contract  can 
be  imagined  when  that  locality  is  fixed.  Any  doubt  must,  how- 
ever, be  cleared  up  by  this  last  passage,— /^irff/r/  bona  ibi  oportety 
ubi  quisque  defendi  debety  id  est-^-^bi  domicilium  habet^^aut  vhj 
quisqne  contraxerit.  Gmtracium  autem  non  utique  eo  bed  intelU- 
gitury  quo  negotium  gestum  sity  sed  quo  sohehda  est  picuniaj  Now, 
if  the  property  be  within  jurisdiction,  and  the  locality  of  the  con- 

»P.  13,4,  1.  «P.44,7»it. 

*  Id.  7.  »  P,  41,  y,  1,  2,  3. 

•P.  ai,  2,  6. 
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tnct  |ieU  t9  be  at  Uie  flkcp  pf  (kwiaife  pr  of  p^fprms^o^t  mi 
not  wbm  tbe  pUig^UQQ  w;^  ^ter^d  vi(P,  mi^  \t  b«  denied  m  i^ 
one  hand  tfeut  the  law  of  tb^  firit  tWP  be  applical>l^  smd  distinctly 
stated  ^  tlMt  of  the  tbird  is  ooti  It  may  be  aftlped  ia  despeur»  at^ 
what  loqiipfy  ttiea,  i>  tbe  lavr  apfrficabje  ? 

Hence  it  «iuet  dearly  bie  beld  that  the  comt  haviiip;  jmisdictioji 
is  not  required  to  t»ke  icwni^aupe  o(  any  law  but  its  own»**-io 
other  words,  that  the  law  depends  upon  uie  jurisdictioh,  and  the 
jurisdiction  on  the  locality,  the  locality  on  the  place  of  perform- 
aoce  or  domicile,  in  the  case  of  moveables,  and  actual  ppsition 
in  that  of  immoveables. 

*  «835- 

De  Savig^y  remarks,  that  this  does  not  apply  to  some  cases  ;  C»a  raiiiy 
for  iostuice,  that  in  which  a  traveller  refuses  to  pay  his  reckoning.  ^^^^^^ 
The  jn^ce  is  badly  chosen,  because  a  tacit  pledge  on  the  pro^  Sa^y. 
party  V  the  guest  accrues  to  die  innkeeper. 

Another  a||estion  is  as  to  whether,  in  the  case  of  goods  con- 
tracted for  by  die  traveller  qf  a  manufacturer  in  distant  places,  he  be 
subject  to  the  tribunal  of  the  domicile  of  the  vendor,  or  of  that  of 
the  purchaser,  and  adduces  two  arguments  in  favor  of  the  former  \ 
firs^  because  fericulnm  ret  vendita  nondum  tradita  est  emptoris}^ 
and  secondly,  because  the  gsneral  rule  provides  that  the  delivery  pf 
a  chattel  contracted  for  is  pi}ly  compellable  there  wherp  the  object 
actually  is.^ 

Neither  of  these  arguments  appear  to  apply  to  the  case  of  / 

suing  the  purchaser  for  the  price  of  goods  bargained  and  sdid ;  in 
the  first  case,  leaving  the  impossibility  of  execuUon«  overlooked  by 
Savigiqr,  out  of  the  auesdon,  his  liability  for  accident  is  certainly 
DO  aigument  for  rendering  him  liable  for  the  price  of  the  ^opds 
elsewhere  than  at  his  domicile ;  on  the  contrary,  we  have  $een 
that  a  traveller  must  be  sued  in  his  domicile,  why  not,  then,  the 
representadve  of  one  who  has  never  moved,  and  who  is  one  leeal  - 
pecsoQ  with  himself/  As  t6  the  second  argument,  it  apphes 
wholly  to  die  purchaser^  and  consists  in  an  action  for  non-delivery. 
The  result  pf  these  two  quesuons  is,  that  where  die  thing  is  bar-^ 
gained  and  sold,  suph  bargain  having  been,  in  the  contemplation 
of  the  laiiv,  conclude49  as  much  at  least  in  tbe  domicile  of  the 
purchaser  as  of  the  vendor,  and  according  to  the  principle  which 
de  Savi^jigr  himself  lays  dowji,  under  the  ^r^mmptim  pf  fuU  Hli  er^or. 
fiWmtnt  m  the  domicile  of  the  former,  the  legal  cognizance  of 
the  ebligatioa  is  on  the  domicile  pf  the  purchaser.  In  the 
Koond  case,  the  object  must  be  vindicated  where  it  lie  \  but  as 
this  may  be  half-way  on  the  road,  it  applies  neither  to  vendof  qr 
to  purchaser,  and  ther^efore  de  Savigny  is  wiw%  in  both  cases, 
in  the  deduction  he  draws  from  his  own  correct  premises. 

Ulpian'  says  that  when  the  husband  in  spe  concludes  a  dot^ 
' i- 3>  »3»  *  3-  ' **•  »6. 3,  12, §  I.  'P.  5,  I,  65. 
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Pajnent  wheie 
there  are  nuny 
debts. 


Proof  of  pay- 
mnit* 


contract  in  writing  out  of  his  domicile,  the  action  for  its  re* 
covery  is  not  to  be  laid  there,  where  the  contract  was  concluded, 
but  in  the  domicile  of  the  husband*  Clearly  so  ;  but  this  supplies 
de  Savigny  with  no  argument  for  an  exception  to  his  ovm  naadm : 
the  thing  is  to  be  vindicated,  which  can  only  be  done  where  it  lies; 
and  inasmuch  as  it  is  the  essence,  and  inseparable  from  the  mar- 
riage, must  be  sought  in  the  domicile  of  the  marriage. 

§  1836. 

When  a  person  who  is  indebted  on  many  accounts  pays  money, 
it  may  be  doubtful  as  to  which  the  payment  was  intendecl  to  apply.^ 
The  debtor  himself  may  pay  the  creditor  in  person,  or  by  attorney, 

fuardian,  or  bankruptcy  court,  declaring  to  what  particular  debt 
e  intended  the  payment  to  apply,  in  which  case  no  doubt ^  arises, 
and  the  payment  will  be  applied  to  the  debt  designated.  Should 
he,  however,  have  not  so  particularized  any  debt,  the  receiver,  on 
declaring  forthwith,  may  apply  the  payment  to  whatever  claim  he 
chuse  ;  extinguishing,  nrst  of  all,  any  debt  which  may  be  more 
especially  burthensome  to  the  debtor.'  If,  however,  tne  receiver 
fail  to  make  the  required  announcement,  on  receipt  of  the  pay- 
ment, he  loses  his  right  of  election,  and  must  apply  that  which  he 
has  received  in  the  following  order : — ist.  To  extinguish  interest. 
2nd]y,  Capital  due  and  owing.  3rdly,  Debts  which  the  debtor 
owes  on  his  own  account.  4thly,  The  older  debt.  Sthly,  That 
which  weighs  most  heavily  on  the  debtor. 

Where  none  of  these  distinctions  can  be  made,  and  all  the  dd>ts 
belong  to  one  and  the  same  category,  all  are  to  be  diminished 
rateabiy  as  their  amounts. 

If  the  creditor  sell  a  pledge  which  he  holds  as  security,  he  may 
zpply  the  procedes  to  the  extinguishment  of  any  debt  at  his 
election. 

S  1837. 

Payment  will  not  be  presumed,  it  requires  proof,  which  may  be 
afforded,  either  by  production  of  receipts  or  other  sufficient  means.^ 
Receipts  are  first  evidence  after  thirty  days,'  at  least  where  they 
are  not  of  a  public  nature.  The  production  of  consecutive  re- 
ceipts for  the  payment  of  three  years'  annual  taxes,  &c.,  to  the  stiite 
raises  the  full  legal  presumption,  that  all  previous  to  that  period 
have  been  paid  up.^  This  principle  has,  by  analogy,  beeifiixtended 


*  Pttf.  T.  1,  obs.  176  }  Miiller  ad  Z^eyser, 
obs.  879 ;  Hommel.  rhaps.  obs.  539 ;  Averan, 
int.  L.  5,  c.  31  i  Wiesand,  Sp.  vii.  n.  i ; 
G.  L.  Funke  Beitr.  p.  190-11 1;  Buch- 
holz,  jur.  Abh.  No.  28  $  H.  Hildebrande 
de  imputat.  lolut.  ex  plur.  nominibus,  AlL 
171S  9  I*  H.  A.  Mittag  de  8oIut.-qixae  fit  ab 
eo  <|ui  ex  plur.  caus.  debit,  alter,  exist.  Host 
'795  i   ^-  '^*  Gmelin,  de  grav.  caus.  in 


quam  a  deb.  ex  plur.  cans,  aolut  6cts  at 
prvsumatur,   Tiib,   iSoi;   Hagemano  k 
Bulow*  pract.  Rechtaexort.  x  Vol.  n.  71  > 
Tide  et  Thibaut^  hcc  dt  P.  R.  \  6^ 
«  P.  46,  3,  I. 

•  P.  46>  3>  »»  3»  ^' 

*  C.  4,  ao,  x8 ;  Not.  19,  s. 

•  C.  4,  30,  I4»  4  a,  fide  ^  1630^  h  op. 

*  C.  10,  aa,  3. 
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to  all  receipts  whatever,  even  to  those  for  monthly,  trimestral,  &c.,  ^ 

dues,  rates,  and  the  like,  sed  quart  f  A  like  presumption  is  raised 
fr(Hn  the  bet  of  the  material  parts  of  the  note  of  hand  being  ob- 
literated,^ and  from  that  of  the  receipt  being  found'  in  the  posses* 
son  of  the  debtor.* 

§  1838. 

The  datio  in  sdlutum  is  the  privilege  of  paying  in  kind  instead  Th«  ^^^  >» 
of  in  money^  allowed  to  a  debtor  who  would  otherwise  become  '^^^*^' 
hanknipt.' 

This  datio  in  solutum  is  in  eflfect  an  emptio  vendifioy  hence  the  Foanaed  on 
same  general  principles  are  applicable  to  it  as  to  bargain  aqd  enpdoTendido. 
sale  J*  thus  a  creditor  cannot  receive  in  satisfaction  of  payment 
an  object  which  the  debtor  has  already  sold  though  not  delivered 
to  another.  Thus,  if  the  debtor  have  sold  merchandize  to  a  pur- 
chaser, and  before  delivery  being  pressed  by  a  creditor  gave  him 
these  same  goods  in  satisfaction,  the  creditor  will  urge  the  better 
title  of  him  of  two  purchasers  who  has  received  delivery,^  and  the 
purchaser  will  meet  him  by  an  exceptio  doli  as  a  participator  in 
the  wrongful  act  of  the  debtor.  ^ 

In  this  satisfaction  in  lieu  of  payment  the  object  must  be  valued  Diffen  (nm 
at  a  certain  priced  and  adjudged  to  the  creditor  5  it  differs  from  f '^"^**'*" ., 
a  mandatvm  in  this,  that  the  creditor  is  supposed  to  sell  the  object  ^  of  a'n^* 
and  satisfy  his  claim  out  of  the  procedes. 

If  the  creditor  had  to  render  an  account,  were  exposed  to  no 
risk,  he  could  demand  the  reimbursement  of  the  expenses  to 
which  he  had,  been  exposed,  and  throw  the  risk  of  the  profit  or 
loss  of  the  sale,  as  the  case  might  be,  on  the  debtor — he  would  in 
such  case  have  received  the  objects  as  a  mandatum^  and  not  a  da/^o 
in  solutum;  hence  it  results  that  the  absolute  property  is  trans- 
ferred, as  by  sale,  to  the  creditor  in  lieu  of  money,  consequently 
he  is  exposed  to  the  contingencies  of  accident  and  fall  in  price, 
but  on  the  other  hand  has  the  advantages  resulting  from  an 
augmentation  of  value.^ 

§  1839. 

Inasmuch,  then,  as  it  is  a  sale,^  the  creditor  accepts  the  thing  Obtigadont  of 
with  all  its  burthens,  and  must  recognise  mortgages  attaching  to  ^«  creditor 
the  object  before  acceptance  in  satisfaction  by  him.  darioSwiuium. 


'  P.  21,  3i  149  ^  H*  Bieuning  an 
chiTographam  cancellatum  indocat  debid 
Ra'aHoneni)  Lipi.  1769. 

*  P.  »,  14,  1,  §  1 5  P.  30,  1,  84,  §  7  5 
^'  }y  43t  I4f  15  i  W.  A.  Lauterbachy  de 
tzdto  pacto  raamono  tx  reddidone  chirogr. 
p.-aEi3mptD,  Tab.  1667  (Din.  T.  i,  n.  20)  5 
I*  If  Schexz  de  red4idonc  durographi)  Aq;. 
«734- 

'  Ko?.  4,  3,  ^  171 ;  Thib.  1.  c.  651 ; 
^7Kr,op.  531  •  S.  Stryk.  (^  ben.  dat.  in 


lolut.  Fkft  z6i6  (op.  T.  x,  n.  o);  H* 
Schonfeld  de  eod.  Alt.  1693  j  G.  Wemher 
D  de  eod.  Helmat.  1660  ;  MarexoU  in  Lohr 
Mag.  4  Tol.  ly  3,  Hft.  p.  130-046. 

*C.  8,45,4,&i5. 

'  C.  3,  32,  15  ;  Bninnemann,  ad  L.  259 
C.  Rei  vind.  n.  6. 

•  a  3,  32,  arg.  10,  §  1. 

'  I.  3, 13>  §  1  •  C.  4,  38,  9. 

•  C.  8,  43,  24. 

\^m    Qt    45'    ^* 
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Mutt  accept 
land  I  has  hit 
option  quoad 
chattels. 


Deposido 
Icnnii  the 
fourth  method 
of  extinguishing 
an  obligation. 


Deposition  does 
not  tnuuier 
dominion. 


The  objeds  given  ja  lieu  of  moaex  pafm^t  m^  be  la^vffUe 
or  iaimoveaUe  h  tiie  bMtcr,  even  though  vuB^^Mm^  may  W  m- 
mated  and  forced  upon  tibe  creditor,  mit  he  ou^take  inpvc^Ues 
or  not  at  his  option ;  the  feaaon$  given  for  this  dilieience  i^  Mf^ 
that  the  creditor  often  prevents  the  sale  of  the  iminove^iles  b^ 
asserting  openly  his  right  of  tacit  mor^;age  ;  and,  secondly,  tbt 
inasmuch  as  in  case  of  cession  these  immoveables  would  be  assigned 
to  the  ccttdittir,  it  is  more  humape  to  the  ddifior  to  oUige  the 
creditor  to  accept  the  property  without  the  diegrace  of  a  pubk 
bankruptcy,  which  would  injure  the  debtor,  but  in  no  wise  benefit 
tiM  CFeditQr« 

^  1840. 

The  debtor  has  the  right  to  require  tli^t  his  creditor  receiTe 
payment  when  tendered  to  him  in  a  regular  way ;  and  should  he 
decline  to  do  so,  may  protect  himself  by  a  formal  tender  of  the 
$utn.  This  has  the  e^ct  of  liberating  tlie  debtor  from  the  claims 
q[  his  creditor,  and  of  satisfying  his  obligation. 

Where  the  matter  is  a  moveable,  or  chattel^  it  may,  on/efiisal 
of  the  creditor  to  receive  it,  be  paid  into  court,  under  cemin 
regulations  5  but  where  it  Is  immoveable,  the  obligee  has  no  other 
means  than  that  of  simply  voiding  possession.^ 

The  deposition  must  be  made  m  the  court  of  a  judge  competent 
as  respects  the  creditor,  or  of  the  judge  of  the  place  arranged  for 
pa3niient.'  The  deposition  extinguishes  the  demand,  with  all  its 
accessories  j'  although  it  does  not  transfer  the  ownership  of  the 
deposit  to  ^e  creditor,*  he  may  go  and  take  it  x>ut  of  (court^ 
The  debtor  on  his  part  may  ^so  go  and  take  it  out  of  court, 
If^ereby,  however,  he  revives  his  ooligation  j  this,  however,  has 
not  the  effect  of  reviving  the  obligations  of  those  whose 
w^  e^(t^lgttished  by  the  deposition/' 


Manner  and 
form  of  depoai* 


§   1841. 

OblatsOy  obsignation  depositio  is,  then,  the  fourth  method  of  ex- 
tineuishing  an  obligation,  and  is  equivalent  in  English  to  ^'  Teader 
and  payment  into  court.'*  The  following  formalities  must  be 
observed  in  order  to  render  the  deposition  formal,  or  solennis : 
the  money  must  be  tendered,  oblata  \  seakd-up,  ohsignata;  and 


>JP.  s6^3,iuis€s  C. 4,  g»» .<, 9»  19 ; 
C  f » 4S»  9  i  ^^'  ^U  2 »  JUvtjedbacb,  P 
de  depoiit.  JUT,  Tiib.  161S0  (Pi«^  7>  n.  6))  $ 
G.  Schttls  de  oUaL  o^fi^yi^^  it  4f pooL 
Mcum  vei  MU  delar.  ViXxk.  jhi%\  F. 
^demann  de  depoa.  deh.  jjifdkAali  cJMaque 
effect  Goett.  1776  {  Noodt  ^ie  ftn.  et 
iisur.  L.  3»c..i5i  'Jlu^.  Up,  %!k^\  aed 
Tide  per  contra,  Archir.  f.  Q.  <P,  3  yol.  i 


it  »r.9(   i^  iM«  14.  S  vsL  I  Bft.f 

•p.  i6j  3»  9«  et  jr9i  P|i»er  Rechtsf. 
9  vol.  4  TUL,  p.  971,  s|. 

'  C.  s»  4}^  9$  UmaAm^  Ut.  S  M> 

•  C.  4,  3a,  19. 

•  P.  »,  j[4,  ult  5  Voet  tib. 4J^  T.  3,5 
9>^i  vide  et  Lauterbacbt  1-  c.  §  %%. 
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/ 

deposited,  or  paid  into  court,  deposita — it  is  then  termed  dipositio 
iaUunis ;  but  if  one  of  these  requisites  be  wanting,  it  is  a  dipositio 
mnns  ioUnnis^  whicb  has  not  all  the  effects  of  solemn  depositton. 

In  the  first  phce — 

I.  the  wb§U  Ait  due  must  be 

a.  aciuslly  cendered 

3.  at  the  proper  timi  and 

4.  pkciy 

5.  in  the  coin  ngreid^  (it  will  not  suffice  that  it  be  verbally 
ofered), 

6.  the  acceptance  must  have  been  refused  without  good camsejznd 

7.  the  creditor  cited  ad  videndum  diponij^ 

8.  the  money  muse,  within  the  period  of  payment,  have  been 
ttaled-up^  and 

9.  dep§stt4d  in  court,  or  in  such  place  as  the  court  may  have 
appomced. 

The  Mure  of  any  one  of  these  requirements  renders  the  dipositio 
insdtnnis.  The  same  may  be  done  wh«i  a  third  party  pays  the 
money  for  the  debtor. 

« 

I 

%  1842. 

The  operation  hereof  is  to  liberate  the  debtor  from  his  obliga-  OpenHofi  of 
tion,  put  a  period  to  the  accretion  of  interest,  release  all  sureties  ^^  <*«p<«*> 
and  pledges',  and  acquit  the  debtor  himself  of  any  risaue  attaching 
to  the  thing  so  deposited  from  the  date  of  such  deposition. 

In  certain  cases  mentioned  in  the  Codex,  the  dipositio  minus  Depoatio  mim 
idlennis  is  operative  where  the  simple  oblation  is  sufficient  without  «>*«•*>*• 
deposition;'  thus,  in  case  of  3  per  cent,  having  been  promised, 
under  an  alternative  condition  to  pay  on  a  certain  day,  or  submit 
to  a  higher  rate  of  interest,  deposition  releases  the  debtor  only 
from  such  increased  rate.  Again  Obsignatio  and  Dipositio  some- 
times have  all  the  effect  of  solemn  deposition,  without  oblatio. 
This  may  occur  in  the  case  of  a  minor  without  a  curator,  to 
whom  the  debtor  of  course  cannot  safely  pay ;  or  when  many  are  at 
issue  respecting  yia  creditij  and  the  debtor  knows  not  to  which  he 
should  pay ;  or  when  the  judge  has  directed  an  attachment  on  the 
object  to  issue.  Lastly,  in  the  case  of  a  verbalis  oblatio^  not  an 
actual  one,  and  this  may  happen  when  an  uncertain  sum  is  due, 
only  ascertainable  after  balance  struck,  as  in  a  parmership  to  stop 
interest  running  <hi  ;  or  in  case  of  an  immoveable,  which  can  only 
be  tendered  verbally.^ 

*  Vinn.  ad  L  3^  3o»  pr.  n.  10.  *  Scliulsen»  tract,  de  oblaL  contig.  ff. 

'  lauttHttch,  1.  q  ^  17 ;  GHM||>Pand.     depot,  ret  debit,  c.  6  &  7 ;  Zasger  de  eicept. 
4  TOl  ^  330,  n.  75.  ^^  pt.  3,  c.  2,  n.  147. 
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Compeniatio,  or 
■ct  on,  extia- 
gttithet  an  obli* 
SatioD. 


Ipso  juft. 

Compensatio 
temporalis  is 
mere  retentio* 

CompeiMatio 
extinguishes 
debt  and  relieres 


Compensatio 
dates  Aom  the 
time  at  whkh 
the  set-off  be- 
I  pleadable. 


§    1843. 

Compensation  or  set-oflF,  otherwise  termed  simply  pensaiio^  is  the 
second  general  method  of  satisfying  an  obligation.  When  it  is 
the  result  of  a  private  arrangement  between  parties  who  give  each 
other  res  fungibiles  it  is  tefmed  voluntaria  sive  bominis  (in  cases 
where  such  are  admissible),  which  may  be  concurrent  in  gemre^  in 
description,  and  in  time ;  thus,  a  horse  may  be  set  off  against  an 
ox,  or  a  sum  due  to-^lay  against  a  sum  paid  yesterday.  To  con- 
stitute a  compensatio  necetsaria  sive  juris,  on  the  other  hand,  it  is 
required  that  both  debts  be  due  at  the  time  of  compensation  pro- 
posed, and.be  paid,  in  which  case  the  judge  may  set  them  off 
against  each  other.  With  respect  to  the  objects,  they  muse 
both  be  of  the  same  description ;  similarity  as  to  quantity  is  not 
required,  the  set-off  being  taken  quantum  valeat,  at  its  value.' 
When  all  these  requisites  are  present,  the  reciprocal  demands  may 
be  cancelled,  ipso  jure,  at  the  instance  of  one  of  the  parties.^ 

Compensatio  perpetua  is  another  term  for  a  set-off,  in  its  proper 
sense ;  but  some  lawyers  speak  of  temporalis,  which,  however,  is 
nothing  but  a  retentio, 

Compensatio  operates  as  an  extinguishment  of  the  debt,  ifis 
jure^  hence  it  has  the  same  effect  as  payment,  to  which  it  bears  a 
near  affinity,  whereby  the  debtor  is  liberated  from  his  debt,  and 
his  sureties  from  their  obligation.  Pledges  must  be  returned, 
and  the  further  accretion  of  interest  is  stayed. 

From  the  moment  that  equal  reciprocal  claims  are  recognized 
both  are  utterly  extinguished,  or  at  least  reduced  quoad  concur- 
rentem  summam,  according  as  the  one  set-off  is  less  than  the 
sum  against  which  it  is  so  set-off.  Where  both  claim  and  set-off 
are  equal  in  amount,  both  are  extinguished,  otherwise  it  becomes  a 
case  of  subtraction  of  the  lesser  froi^  the  greater. 

The  old  distinction  between  contractus  bonafidei  and  stricti  jitris 
were  abolished  by  the  more  recent  legislation  of  Justinian.^  It  is 
worthy  of  remark,  that  the  exceptio  compensationis  has  a  sort  of 
retrospective  effect,  compensatio  retrotrabitur,  and  the  reciprocal 
demands  are  extinguished,  not  from  the  time  at  which  the  plea  is 
pleaded,  but  from  that  at  which  it  arises.^ 

The  rule  liquidi  cum  illiquido,  simply  means  that  the  judge  will 
not  pay  attention  to  a  counter  claim,  except  it  be  proved  in  due 


^  Vulteias  de  compeniationibus,  Marb. 
1589 )  P.  HeUoius  de  eod.  9X%,  (Meermanns 
Thcsaur.  T.  4);  P.  H.  Ankelmaim,  de 
^ompeniaL  et  tpecialun  de  deb.  teit.  corn- 
pen.  Goett  1791. 

'  P.  Ay  X4,  alt  \  Voet  L.  46,  T.  3, 
iao. 

'P.  169  2,  iXy  »;  C.  4,  31,  4. 

^  The  lawB  of  eompensadon  are  pretty 
dear :  I.  4,  6,  |  30  $  C.  4,  3 1»  4.  Vet 
the  jurista  have  finind  abundant  matter 


of  controYerty :  Vat^uii  cootrov.  HHdtr.  «. 
fireq.  lib.  3,  cap.  64,  n.  7,  p.  m.  243^  «]• 
For  10  much  as  applies  to  the  fbnn  of  pless 
of  set-off.  Tide  pott  under  actions  and  ex- 
ceptions. 

*  Hopfner,  com.  §  751,  et  §  080. 

•  Strtv.  Ex.  a  I,  Th.  »6 ;  Puf.  T.  i, 
obs.  X78;  Weber,  p.  69;  contr^  Haber, 
prslect  ad  Pand.  16, 1, 4  $  but  diis »  oot 
recondleable  inth  C.  4,  3 1,  4. 
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time,  and  in  such  case  mustpajr  the  creditor,  and  bring  a  cross  action 
against  him  for  such  set-off.  Should  he,  howerer,  subsequently 
pro?e  his  set-off,  inasmuch  as  it  extinguishes  the  counter  debt, 
ipso  jure,  it  wiU  date  back  to  the  commencement  of  its  actual 
accretion,  and  this  often  becomes  in^portant,  as  for  instance  in 
the  case  of  interest  paid  indebite^  which  would  not  have  accrued 
had  the  principal  debt  been  extinguished.^ 

§  1844. 

The  hmeficium  compeientia  bears  about  it  the  type  of  that  period  The  banefidom 
of  Roman  jurisprudence  at  which  the  severity  of  the  strict  law  «>«np«tenti« 
became  tempered  by  a  merciful  equity;  for  although  abundant  dcbton. ^ ^^*^ 
provisions  existed  for  the  protection  of  creditors,  yet  they  were 
not  allowed  to  hunt  the  debtor  to  death,  who  had  done  or  suffered 
all  that  the  law  required,  for  those  only  were  in  a  position  to  claim 
the  benefit  of  competency  who  had  complied  with  the  provisions 
required  in  that  behalf.  Thibaut^  terms  such  ^^  privileged  persons ;" 
the  term  competent  persons  would  better  describe  the  class  which 
can  claim  the  heneficium  compeUntia^  or  indulgence  of  retaining  a  ^y  vrhom 
competent  subsistence.  claimable. 

Among  such  competent  persons  are — 

Such  as  have  surrendered  to  their  former  or  present  creditors  Thoae  who 
all  they  possessed ;  in  such  case,  the  first  set  of  creditors'  are  not  have  tuntn- 
to  be  prejudiced  by  the  more  recent  ones.*  ***"^* 

Children  and  parents  must  reciprocally  grant  each  other  the  Children  and 
htn^ciwn  compeientia ;^  and  in  like  manner,  parenti. 

Brothers  and  sisters,^  and  all  those  who  are  placed  in  the  same  Brothen  and 
category  with  them,  such  as  partners  in  a  societas  universalis^  but  ■■^^^^ 
not  those  concerned  in  ^  societas  particularism^ 

Husband  and  wi&.^  Husband  and 

Patron  and  freedman.9  wife. 

Donors  who  are  sued  upon  the  gift."  ^  ^^^mf 

The  father-in-law,  when  sued  by  the  son-in-law,  during  the  Donon. 

coverture  of  his  daughter,  for  after  separation  he  can  claim  this  Fachm-in-iaw. 

benefit  on^  m  respect  of  the  dos,  when  no  fraud  or  deceit  is 

proved  against  him.^^ 

'  Puf.  obs.  jnr.  civ.  uniT.  1.  c.  ^  There  it  a  cooflict  between  6^>  pr.  cit. 

^  L  c.  1 66ft.  and  16  cit. ;  forattempca  to  reconak  thcae^ 

'P. 42,),  4,  6,7$  Lauterbach/coU.  L.  vide  Cocceii,  L.  17,  T.  %^  qu.  13;  Voet. 

4i,T.  1,  ^  38;  Thik  Or.  Abh.  p.  350-  eod.  Tit.  ^  20 ;  Boehmer,  jar.  D,  ibid.  §24; 

$S ;  coatn,  AUxricna  ad  Cbd.  L.  7,  T.  72,  Dabelow,  p.   161,  162  j  Schoman,  Handb. 

c.  3 ;  Caj.  pant  cC  comm.  ad  C.  ibid.  (opp.  2  vol.  p.  72,  73,  363,  364 ;  ArduT.  f.  Civ. 

T-  5i  P-  5»7>  T.  ^  p-  1 150)  i*iaxi«,  2  vol.  2  St.  nr.  21,  22, 3  St.  nr.  33. 

^Thib.  1.  c.  contra,  Ulmana  dc  locat  *  P.  42,  i^  20$  P.  3,  5»  35  9  P*  M»  3* 

cred.  b  iteata  ejmd.  defahoiis  ceaone,  28}  Gltick,  Pand.  27  vtl.  p.  351-373* 

JcD.  1S04.  '  P.  42,  I,  17. 

*  P.  42, 1,  x6,  30  }  I.  V.  Beckmann  de  *^  Id.  19. 

bon.  coop.  Jen.  1676,  c.  2,  ^  I ;  Thibant  "  P.  42,  i,  21,  22 ;  P.  23,  3>  S4;  X4,  3, 

nxurb  that  some  deny  the  reciprocity,  17,  31 ;  v.  Tigentrom  Detalrecht,  %  vcd. 

tenuis  Ghr.  R.  2  vol.  ^  24.  p.  182-200;  Gliick,  Pand.  25  voL  p.  iSy- 

*  P.  17,  2,  63,  pr.  \  Thib.  llieoric  d.  192 }  led  vide  Voet.  L.  23 ;  P>  39  M* 
iog.Aoileg,^23. 
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SoUien. 
Filii  funiliig. 


FiL  cmancjp. 


potaton. 


The  beneficium 
competentic 
dumable  on 
the  peddon  of 
the  iniolvent, 
or  of  an  inter- 
ested party. 


Catei  in  which 
the  beneficium 
competentic  is 
inoperative. 


The  soldier  in  the  actual  employ  of  the  state.^ 

The  filius  fiunilias,  who  is  sued  in  respect  of  his  pecuUum 
militareJ^ 

The  enuncipated  son,  who  is  sued  in  respect  of  debts  contracted 
while  under  the  paternal  <;ontrol,'  soon  after  his  emancipadoo/ 
where  he  has  received  nothing,  or  only  a  portion  of  his  paternal 
inheritance  not  commensurate  with  the  debt.^ 

Lastly,  the  husband,  his  father,  and  children,  where  the  dos  is 
demanded  back  after  dissolution  of  the  marriage  tie.^ 

§  1845. 

When  the  bineficium  competentia  is  obtained  on  the  petition  of 
the  debtor  himself,  it  is  termed  beneficium  competentia  ex  propris 
jure;  but  when  on  that  of  a  third  party,  beneficium  competentia] 
ex  persona  tertii'. 

The  rule  in  this  latter  case  is,  that  anyone  who  has  given  tbe 
debtor  anything  towards  his  maintenance  is,  if  his  interest  be 
sufficient,  to  be  considered  as  a  third  person  competent  to  support 
this  petition,  and  to  demand  that  the  creditor  allow  the  debtor  tbe 
requisite  maintenance.  This  is,  however,  no  ground  for  a  grant 
of  competent  maintenance  generally  to  sovereigns,  princes,  or 
municipalities  i  7  with  respect  to  the  former,  the  maxim  is  ap- 
plicable, that  this  competent  maintenance  is  only  grantable  to 
those  who  legally  possess  this  right,  or  rights  which  are  equivalent 
thereto.* 

§  1846. 

There  are  certai^i  cases  in  which  the  beneficium  competentia  Is 
rendered  inoperative  and  annulled  for  certain  causes  ;  thus  it  may 
be  renounced.  This  waiver  of  right  is,  however,  forbidden  to  the 
husband  only ,9  notwithstanding  which  the  entire  cession  of  this 
privilege  is  generally  prohibited;^^  inasmuch  as  although  it  cannot 


^  Id.  18 ;  Dabelow,  p.  506-7 ;  contra, 
Hellield  de  benef.  compet  ex  proprio  K<]ue 
ac  tert.  competent,  (in  opuac  n.  15)  §  12. 

•  P.  49, 17  }  C.  7,  53,  4 ;  Thilwut,  P.  R. 
§  662,  condemns  the  erroneoas  view  of 
those  who  place  the  clergy,  §  51,  Horn  de 
ben.  comp.  civitaL  non  compet.  %  14, 
Viteb.  1706 ;  S.  Stryk.  U.  M.  L.  42,  T.  3, 
^  ult.  $  doctors  of  law,  Berlich,  P.  i,  cond. 
80,  fl.  53  J  doctors  in  all  the  faculties,  and 
all  advocates,  A.  Kaettner  de  b.  c.  adTocatis 
competente,  Lips.  1736,  in  this  category. 

»  P.  14,  5,  2,  pr.  §  X  ;  et  Id.  4,  pr. 
^  Id.  4,  §  4 ;  Voet.  eod.  Tit  §  4. 

•  Id.  2,  pr. ;  Schilter,  Ex  27,  §  57. 

•  P.  24,  3,  12,  13,  15,  §  ult.  16,  ig,  pr. 
28 ;  C  5,  13,  I,  §  7  ;  Lauterbach,  coll.  L. 
24,  T.  3,  ^  12  ;  to  which  inter  alios  Mana 
patrodn  debitor,  Dec.  3,  qu.  2;  sed  vide 
Horn,  1.  c.  §  15  j  add  all  citizens  ruined  in 


war,  which  Thibaut,  1.  c,  controrerti  as  a 
false  extention  of  the  principle  of  the  com- 
petentia. 

^  Thibaut,  1.  c.  §  662,  ranarb  tbt 
while  some  carry  the  b.  c.  ex  peitona  tertii 
to  an  extravagant  extent,  otheis  deny  it  in 
toto,  and  quotes  Manz,  1.  c  qu.  4^  n.  137 ; 
Mevitis  discuss,  levam.  debit,  c  4«  sect  7t 
n.  37  ;  Hellfeld,  1.  c.  §  15,  sq. ;  Dabelow, 
Concurs.  2,  Aufl.  p.  508,  515 ;  C  Horn, 
1.  c. ;  Wening,  Gvilr.  2  vol.  $  23  ;  Miihien* 
bruch,  Pand.  T.  i,  p.  285-6. 

'  P.  2,  14, 49  ;  P.  42, 1, 26 }  V.  Savign; 
ZeitKhr  4  vol.  p.  415. 

>  P.  24,  3,  14,  ^  I ;  Hellfeld,  I.  c.  §  8; 
vide  et  Dabelow,  p.  164;  some  deny  the 
right  of  waiver  altogether,  I.  P.  Sardos  tr. 
de  alimentis  Tit.  8,  privil.  56,  n.  53,  i^- 

10  Vide  G.  A.  Joachim  de  ccarooe,  b.  c 
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be  made  operative  as  against  him,^  it  does  not  operatively  pass  to 
lu'ffl*  or  to  sureties.'  It  ceases  if  a  dolus  can  be  proved  against 
the  party/  or  when  he  has  paid,  because  generally  it  is  only 
effective  by  way  of  exception  or  plea,  although  it  extends  up  to 
execution,^  except  where  he  has  operated  a  cession.^ 

The  donor  has  the  right  of  deducting  all  his  debts  arising  out 
of  other  causes,  before  claiming  the  benefit  of  a  competency ,7  as 
also  everyone  who  puts  his  duty  of  payment  upon  his  capacity  to 
pay.^  In  conclusion,  it  is  to  be  observed,  that  the  measure  of  that 
which  is  to  be  considered  a  competency  must  be  assessed  ia 
respect  of  the  position  in  life  and  requirements  of  the  debtor.^ 

■ 

§  1847. 

The  leading  principles  of  the  plea  of  compensation  may  now  The  reqakitcs 
be  considered  as  pretty  clear,  and  as  premising  a  generic  counter  ^  *«  pl"  ^^ 
claim  of  fungible  objects,  or  of  those  treated  as  such.*®    A  species^  ***'^  ' 
although  consisting  as  a  fungible  object,  cannot,  without  the  con- 
currence of  the  other  side,  be  pleaded  as  a  set-ofF  against  another 
species,  or  be  compensated  by  a  genus j^^  notwithstanding  that  the 
jus  retentionts  may  in  many  cases  be  made  available  ;*^  stul  less  can 
a  compensation  for  claims  of  different  genera  be  admitted.^' 

The  counter  claims  must  be  true  and  real,  notwithstanding  that  Must  be  true, 
one  may  not  be  so  operative  as  the  other ;    hence  we  deduce  the 
rule,  that  every  debt  in  respect  whereof  a  condictio  indebiii  would 
lie  can  be  pleaded  as  a  set-oiF.^^ 

The  reciprocal  debts  must  be  due  in  like  manner;  hence  a  Dae  in  like 
conditional  claim  cannot  be  set  ofF  against  an  unconditional  one,  m"**"'* 
nor  one  not  conditioned  neither,  a  deferred  against  an  imme- 
diately payable  debt,  or  one  not  deferred  upon  the  same  terms, 
except  the  condition  or  term  be  to  the  advantage  of  him  who 
pleads  the  set-ofF.** 

The  exception  of  compensation  cannot  be  pleaded  as  against 
one  who  has  received  a  letter  of  respite  in  respect  of  claims  arising 


*  P.  24,  %^%T\  Horn,  1.  c.  §  18 ;  con- 
trif  V.  Hgentrom  Dotalr.  %  Tol.  p.  184. 
'  P.  4a,  I,  w,  13,  a4i  §  I,  25. 
'  P.  44,  ly  24,  pr.  7)  pr.  s  Horn.  1.  c. 

*P.4i,i,2i,i  I. 

'  P.  14,  3, 17,  1 1 ;  P.  44,  I,  17,  ^  1 } 
Horn,  L  c  ^  22  9  Carpzov.  P.  i,  c.  32, 
Def.  15. 

,  •  P-  4».  3.  3.  5  }  HcUfeld,  §  27  5  Dabe- 
Mw,  p.  t6S,  169.    Some  extend  it  to  the 
case  in  which  the  creditor  is  himself  in 
«>nt  of  different  maintenance^ — Godenius^ ' 
^10;  Horn,  L  c  §  19. 

'P.4*,i,  i9>*  !• 
P-  50, 16,  125. 

'  Goclenhiiy§  19  \  CarpxoY.  P.  ly  C.  32, 

Dtf.  16. 


"  Thihaut,  P.  R.  %  677  j  contra,  Valett 
Abh.  Goett.  1824,  nr.  i  j  sed  vide  HasK, 
1.  c.  7  vol.  p.  x8i }  Gesterding  Nachibr. 
3  vol.  p.  173-197. 

"  P.  13,  7,  18,  pr.  5  P.  30,  1,  51 ;  P.  3, 
32,  6  ;  C.  4,  3 X,  ult. ^2 }  Voet.  1.  c.  §  18  j 
sed  vide  Cocceii,  I.  c.  qu.  9. 

^'  C.  4,  31,  ult.  J  Emminghausad  Cocc. 
1.  c.  qu.  8  \  Huber,  L.  16,  T.  2,  f  16  ; 
Thibaut,  L  c.  ^  224. 

»»  P.  12,  I,  2,  §  I ;  P.  13,  7,  13,  S  »• 

'^  P.  16,  2,  6,  &  14;  C.  4,  31,  2  $  p. 
40,  7,  20,  ^  2  s  Vinnii, qu.  sel.  L.  i,  c.  40 ; 
Gliick,  Pand.  15  vol.  p.  62-72. 

*'  P.  16,  2y  7,  pr. ;  Id.  16,  ^  1 ;  Boeh* 
mer,  cons,  et  Dec.  T  2  $  P.  i,  Retp.  20,  3 
Voet.  1.  c.  ^  17. 
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after  the  receipt  of  such  letter,  because  existing  debts,  not  extin* 
guished  by  compensation,  would  thereby  be  converced  into  deferred 
debts.^ 
When  not  The  reciprocity  of  the  debts  is  a  most  important  re<{uisite  -^ 

pleadable.  hence  two  persons  who  have  committed  crimes  against  each  other 

cannot  set-off  the  public  punishments  to  which  both  have  rendered 
diemselves  liable.'  A  guardian,  on  being  sued  on  his  own  account, 
cannot  8e(K>ff  the  claims  of  his  pupill,^  as  he  is  allowed  to 
bring  into  account  his  oWn  claims,  when  sued  in  the  name  of 
.  -  his  ward  5*  and  the  same  applies  to  attorneys,  co-debtors,^  and 
a  delegatus^  even  though  the  claim  be  made  over  at  that  very 
moment  at  which  the  delegans  was  in  a  position  to  compensate 
him.^  There  are  no  exceptions  to  this,  save,  indeed,  that  he  is 
not  to  be  considered  a  third  party,  who  in  legal  eflect  \&  to  all 
intents  and^  purposes  in  the  place  of  another,  deriving  his  rights 
tmd  obligations  wholly  and  alone  from  such  person  *,  still,  it  is  on 
this  ground,  certainly,  that  the  surety  may  make  the  claims  of  the 
principal  debtor  a  matter  of  compensation ;®  and  that  this  is 
allowed  to  a  partner  (and  to  husband  and  wife,  when  a  community 
of  goods  exist),  in  cases  where  the  co-partner  has  a  counter 
claim  in  his  capacity  as  such.^  The  heir  may  set-ofF  the  claim  of 
the  testator  in  proportion  to  his  interest,  and  e  con  verso.  *<>  Whoso 
sues  as  a  cessionariusy  in  his  own  name,  is  bound  to  set-off  his 
oyvn  debt,  but  the  debts  of  the  ceJ^ns  cannot  be  set-off  against  him, 
even  if  they  be  compensable  at  the  very  moment  at  which  the 
debitor  cessus  had  notice  of  the  cessto.^^ 

The  father,  sued  as  such,  can  set-off  the  claims  of  the  son  on 
the  peculium  profectitium^  and  the  son,  when  sued  on  behalf  of 
this  pecuUumy  the  claims  of  the  father,  on  giving  security  that  the 
Either  will  ratify  the  arrangement.^^ 

§  1848. 

Opemdre  effect      Where  the  one  party  has  paid  the  other  in  ignorance  of  his 

of  the  compen-   having  a  set-off  against  him,  which  he  could  have  made  available, 

^^^  he  can  recover  the  sum  paid,  condictione  indebiti^^^  as  a  sum  paid 

which  was  not  due  ;  but  if  the  defendent  wittingly  omit  to  record 

the  exceptio  compensationis  he  loses  his  right  to  the  set-off  itself.-^ 

*  Thib.  p.  R.  %  iff  \  contra,  Neiistedel  comp.  et  tpedatim  de  deb.  test.  camp.  cap. 
&  Zimmem  Unten.  i  vol.  nr.  ii.  ly  §  i6y  Goett  179 1. 

*  P.  16,  2,  iS,  t  I ;  C.  4,  31,  9.  '  P.  iSy  a,  4,  ft  5  }  Cocc.  eod.  qu.  3. 

•  P.»4S,  5,  A,  ^  4{  Id.  13,  t  5 }  8.  J.  •  P.  46,  »,  10  J  Voet.  1.  c.  L.  16,  T.  J, 
KapfF.  dc  compcm.  circa  maldicia  vel  quasi  §  10 ;  vide  et  Miiller  ad  Leyser,  obs.  367. 
Tub.  1778.  ••  Voet.  L  c.  ^  II ;  Strfk.  eod.  %  5. 

«  P.  16,  2,  23.  "  Thib.  1.  c  ^  678  i  cootia,  GlBck,  Pud. 

'  Maestertius  de  compens.  qu.  o  $  Stniv.  15  vol.  p.  94''99. 

Ex.  21,  Th.  24  \  contra,  Hellfeld,  jur.  for.  '*  P.  16,  is  9*  pr.  §  I  $  Askelniann,  1  e. 

*933-  §17,18,23. 

•  Coccefi,  L.  16,  T.  2,  qu-  5,  7.  "  Cocceii,   L.    16,  T.  2,  qu.  16 }  «« 
'  Bat  where  the  dclegant  was  ignorant  of  §  1786,  h.  op. 

the    compensation,  vide   Ankelmann,  de  **  P.  16,  2,  2  ;  P.  27,  4,  I,  §4$  ^^^ 

L.  16.  T.  2,  §  3. 
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The  f€pcated  neglect  to  record  the  piea  of  cotnpen^tion  may,  under 
concomitant  circumstances,  induce  a  presumption  that  the  whole 
counter  daun  has  been  rele^Md^  though  the  reverse  will  generally 
be  implied.^  The  judge,  except  in  cases  in  which  it  is  incumbent 
on  him  €X  ffido  to  support  the  defendent,  is  not  allowed  to  supply 
the  pka  of  set-off  j^  the  defendent  may,  however,  at  any  period 
of  the  sttic  while  there  is  yet  time,  be  admitted  to  put  his  plea  of 
set-off  on  the  record,  except  only  indeed  where  the  proof  of  the 
I^ea  would  lead  to  great  ramifications.*  As  against  the  fiscus,  the 
period  for  proving  the  plea  is  limited  to  two  months.^ 

Where  a  paid  claim  is  sued  upon  in  execution,  the  plea  of  set- 
off must  be  also  liquid  or  paid ;  yet  even  jn  such  case,  if  it  be  not 
liquid,  the  set-off  is  available ;  and  if  a  demurrer  to  the  plea  be 
allowed,  on  the  ground  that  it  is  not  liquid,  the  amount  paid  can 
be  recovered,  condictione  indebiti,^  The  set-off  is,  however,  en- 
tirely expunged  if  the  plea  be  rejected  as  not  proved.* 

§  1849. 

The  compensation  or  set-off,  cannot  nevertheless  be  made  avail-  Compenufio 
able  if  one  of  five  distinct  causes  intervene,  which  may  be  reduced  notplwdabit 
under  the  heads  of  Renunciation — Prohibition — Eviction — and  in  "  ^**'*  ^  " 
certain  cases  respecting  Depositaries— and  the  State. 

Renunciation  of  this  plea  will  hold  good  ;    thus,  if  any  one  has  Remonentioa, 
promised  on  oath  to  pay  a  debt,  he  is  estopped  from  pleading  his 
sct-off.7 

A  subordinate  department  of  the  fiscus  is  not  permitted  to  set-  Pnhibtdon, 
off  the  debts  of  another  fiscal  office,  or  of  the  fiscus  against 
the  claims  of  the  fiscus ;  the  prohibition  does  not,  however,  ex- 
tend to  cases  where  the  transaction  is  directly  with  the  fiscus,  for 
then  both  parties  may  plead  the  debts  and  claims  of  a  government 
department,  but  not  in  respect  of  purchase  money  due  and  owing 
to  the  fiscus.^ 

The  plea  is  not  available  in  cases  of  the. eviction  of  a  thing.  Evicdon. 
iHenDy  reduced  to  possession.^ 

Compensation  cannot  be  pleaded  in  an  action  for  deposits;  thus^  Depoiitarict. 
a  depositary,  when  sued,  is  not  permitted  to  plead  as  set-off  a 
general  debt  arising  out  of  the  deposit,^<>  lest  it  should  be  used 
as  a  means  of  fraud  by  setting  up  an  imaginary  debt.*^ 


*  P.  12, 3,  26 ;  M%\\et  ad  Leyser,  obs. 
3S7 ;  varfiftf^  Voet.  1.  c.  |  3  $  Lcytar,  tp. 
m,m.  5. 

*  Meriuy  P.  9,  Dec.  454$  contra, 
Stniben,  4  toI  43  lied. 

'  ^  4*  3i»  tt^  I  Heae  im  ArcMr.  f.  C 
P-  7  "Jl.  X  Hft.  mr.  9. 

*  P- 49i  H.  46.  i  4-     „ 
*VoetLc.^lj  Vinnn,  qu.  rel.  L.  t. 

c  30  i  Puf.  T.  I,  obs.  17S  J  Wcbor,  ▼.  d, 

oat.  VerKmL  %  97 ;  Id.  Begtr.  3,  d.  Lehre, 


t.  kl.  I,  St.  n.  6 ;  Axdi.  t  C.  P.  ft  rol. 
ft  Hft.  nr.  17,  4  vol.  ft  Hft.  nr.  13,  14. 

•  P.  16,  ft,  7»  §  1 J  P-  »7>  4»  i|  §  4- 

^  Cocceii,  I.  c.  qu.  i ;  Weber,  Unt  d. 
Fr.  RosL  1793  >  Medit.  iibcr  Tench.  R.  M. 
I  7ol.  n.  49. 

•  C.  4,  31, 1 ;  P.  16, ft,  ift,  pe.;  P.49, 
149  4^9, §  5 ;  Puf.  T.  3,  obs.  ft9,  ,Gotti- 
chalk,  discept.  forens.  T.  ft,  nr.  12. 

»  C.  4,  31,  7.         »  C.  4,  31,  ult.  S  a- 
"I.  4,  6,  ^  30  s  Emminghaui  ad  loco. 
q«.  9.  1.  c. 
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States  and 
Mnfudpalidei. 


Pleadable  in 
bankruptcy. 


States  and  municipalities  are  privileged  to  oppose  the  plea  of 
set-ofF  in  the  following  cases  : — * 

Where  the  debtor  has  to  pay  ready  money,  which  he  has  bor- 
rowed, termed  ex  calendario.^  Where  he  has  to  pay  taxes  or 
custom  duties  and  public  levies  in  kind ; '  but  an  exception  is  made 
when  they  are  required  in  advance,  but  this  exception  is  not  to  be 
extended  to  cases  where  the  debtor  has  to  pay  maintenance.^ 

The  state  and  municipalities  further  enjoy  this  privilege  when 
their  debtor  has  to  pay  something  which  is  applicable  to  a  definite 
object,^  as  when  he  is  under  the  obligation  of  paying  on  account 
of  trust  funds,  or  fidei  commissa  genenuly.^ 

It  is  erroneous  to^  assert  that  the  compensation  cannot  be 
pleaded  in  bankruptcy. 

§  1850. 

Confuao.  Confusio^  which  is  the  third  mode  whereby  an  obligation  is  ex- 

tinguished, is  the  reunion,  in  one  and  the  same  person,  of  two  or 
more  obligations  which  before  attached  on  different  persons.  Thus 
obligations  may  be  either  y«r<7  in  re  or  jura  ad  rem.  With  refer- 
ence to  the  first,  let  a  domtnus  dtrectus^  possessing  the  dominium^ 

Of  jura  in  re.      and  a  dominis  utilisj  or  usufructuariusy  be  supposed.      Here  if  the 

former  buy  the  interest  of  the  latter,  or  the  latter  the  dominium  or 
fee  vested  in  the  former,  the  rights  are  said  to  be  confused  \  In 
the  same  way  as  the  tenent  in  fee  may  buy  the  unexpired  term  of  a 
lease  in  England ;  Again,  a  mortgagee,  may  be  the  heir  of  a  mort- 
gagor, on  whose  succession  two  interests  are  fused  together,  or  as 
before  mentioned ,°  the  dominion  and  the  right  of  a  real  servitude 
may  be  confused,  whereby  the  servitude  is  extinguished. 

Of  jura  ad  rem.       jn  like   mannner,   a  jus  ad  rem   may  be  confused   in  three 

ways: — By  confusion  of  the  right  and  obligation;  of  two  obli- 
gations ;  or  of  two  rights.  In  the  first  case,  of  the  jus  and  M- 
gatio.  Thus  the  right  of  debtor  and  creditor  may  coincide,  as 
when  either  becomes  the  heir  of  the  other,  or  when  both  die,  and 
a  third  party  becomes  the  heir  of  both.  Again,  in  the  case  of 
bondsman  and  principal,  either  creditor  or  security  may  inherit 
of  each  other,  or  a  third  party  of  both,  whereby  the  obligatio  jidt 
jussoria  is  destroyed. 

If  a  correusj  or  one  of  many  bondsmen,  die,  and  another  correus 
be  his  heir,  both  obligations  remain  in  force.^  Should  the  obliga- 
tions, however,  be  of  different  kinds,  one  principal  the  other  as 
accessory,  the  latter  will  be  extinguished,  as  in  the  case  of  a 


{ 


■ 


>  Leyser,  ip.  174,  m.  2 ;  Stryk.  L.  16, 
T.  1,  %  7. 

'  C.  4,  3  ly  3  ;  Avenn,  int.  L.  z,  c.  28, 
n.  5. 

» Id.  1,  cit. 

*  Stryk.  ^10;  Wernher,  lect.  com.  cod. 

*  Thib.  1.  c.  §  679  5  Stryk.  §  9 ;  Cocccii, 


qa.  2 ;  Wernher,  I.  c. ;  Yoet.  ^  16 1 
Madihn,  Misc.  i  Sch.  p.  24-26. 

«C.  4,31,  3  J  Stryk.  §^. 

^  Thib.  1.  c.  F.  ibjque  cit;  Dabelow,  y. 
Concurs.;  2  Aufl.  p.  686-708;  Cluck, 
Pand.  15  vol.  §  934. 

*  1^  1023,  1028,  1488,  h.  op. 

•  P.  46*  3»  93f  §  1  i  P-  46*  4>  S- 
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debtor  and  security  inheriting  from  each  other,  or  a  third  party 
^ffl  both. 

Lasdy,  two  ^ra  ad  rem  may  be  combined  in  one  person,  in  the 
case  of  a  correus  stipulandi  dying,  and  appointing  another  his  heir, 
but  here  no  confusion  will  taike  place. ^ 

§  1851. 

The  interitus  ni  will  free  a  debtor  in  specie  by  the  rule  debitor  Interitin  m 
ipeciei  liheratur  casuali  interitu  reij  because  si  sermo  est  de  re  ex  ««^»<**  *»  <**!- 
contractu  danda^  casum  tentit  is  cui  res  debitur  ,•  but  a  debitor  generis  ^^^^' 
is  not  freed  except  the  whole  genus  be  destroyed,  which  is  con- 
sidered a  matter  of  impossibility  by  the  rule  genus  et  quantitas 
ferire  non  censetur.^ 

It  is  nevertheless  just  possible  that  a  whole  genus  may  perish ; 
thus,  if  it  be  known  that  only  three  pictures  of  a  given  artist 
existed,  and  all  have  perished  in  a  fire,  he  who  obligated  him- 
self to  deliver  one  of  them  to  the  obligator  is  liberated  by  the 
Interitus  ret.^ 

The  object  must  have  perished  by  pure  accident,  or  casus  for^ 
tuitusy  for  if  mora^  or  any  degree  of  culpa  be  proved,  or  a  volun- 
tary undertaking  be  given,  or  a  risque  incurred,  the  interitus  rei 
does  not  absolve  the  debtor  of  his  obligation. 

Thieves  and  robbers  are  not  within  this  rule,  because  they  are 
said  by  jurists  to  be  in  perpetua  mora.  Thus,  if  a  stolen  thing 
perish  by  inevitable  accident,  the  thief  or  robber  is  liable,  since 
legally  speaking  it  was  incumbent  on  him  to  return  the  thing 
firom  the  moment  at  which  he  took  it)  from  that  moment 
therefore  he  was  in  mora^  or  in  default.* 

§  1852. 

Novatioy  which  extinguishes  every  species  of  obligation,  is  in  its  Novatio 
most  extended  sense  every  change  that  takes  place  in  an  obligation,   privativa,  and 
If  anew  obligation  be  substituted  for  the -former  one,  it  is  cor-  ^**""^^^- 
reedy  termed  novatio  privativa ;   but  should  a  new  one  be  created 
without  destroying  the  former,  novatio  cumulativa. 

To  constitute   a  novatio  privativa^  or  novation   properly   so  Reqaiaitnof 
called  by  the  Romans,  three  essentials  are  required  :  an  old  obliga-  the  noYatio 
tion ;   a  new  obligation  j    and  a  stipulation,  by  which   the   first  P"**^^** 
obligation  was-  extinguished  and  a  new  one  created,  without  refer- 
ence to  the  mode  in  which  the  fresh  obligation  arises,  or  whether 
it  be  perfectly  binding  or  not,  si  civiliter  teneat.^ 

Novation  may  take  place  with  or  without  zdelegatio^^  which  Ddegatioei- 
thcn  is  a  contract  whereby  a  new  debtor,  termed  expromissor ^  is  promWonc  not 

indUpennble. 

*P-4^3f93»P'->  ^•4^>4t  5t  Voet  «  P.  (de  haered.  pet  5,  3)  40,  pr.  j  P.  de 

aa  Paad.  46,  3,  iS.  vi  arm.  43,  16,  i,  §  34,  ct  sq. }  Gliick, 

*  I.  A.  Rdchardt.  diss,  de  casu  obligat.      Fand.  Th.  4,  §  327,  ibique  cit. 
tsPente,  Jen.  1767.  •  Vinn.  ad  I.  3,  30,  §  3,  o.  i. 

'  Hopfiier,  com.  \  9S4.  *  Vide  §  1855s  h.  op. 
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by  his  own  consent,  expromissime^  substituted  for  the  original 
debtor,  who  is  thereby  relieved  from  all  former  claims ;  thu  is 
equally  eflFective  where  the  creditor  agrees  with  69  original  debtor 
to  take  such  expromissor  as  his  debtor. 

Three  persons — the  deligans^  or  original  debtor  ;  the  dtUgatui^ 
or  new  debtor,  otherwise  expromissor ;  and  the  creditor,  dele- 
gatarius — are  those  who  appear  in  this  transaction,  delegare  being 
here  equivalent  to  substituere. 

By  the  Roman  law  this  delegation  may  be  effected  widiout 
solemn  words  \  for  Ulpian  says,^  delegare  scripturd  vel  nutUj  uil 
fart  non  potest^  debitorem  suum  quts  potest.  But  in  cases  of  nova- 
tion the  delegation  must  be  made  in  the  form  by  stipulation.^  ^U 
Tttium  mibi  dare  oportet  id  dari  spondes  ?  for  here  the  original  debtor 
is  liberated,  and  his  liability  passes  to  another. 

§  1853. 

Expromissio  differs  from  Delegatio  in  that  it  can  be  effected 
without  the  knowledge  of  the  original  debtor,  or  even  against  his 
consent.  Delegation,  on  the  contrary,  must  be  ef&cted  by  consent. 

Every  4elegation  includes  an  expromission,  vetus  debitor  delegate 
novus  debitor  expromittet;  but  we  have  seen  that  an  expromission 
can  take  place  without  a  delegation. 

Delegation  differs  also  from  Fidejussio  and  Adpromissio  in  this, 
that  they  do  not  operate  to  extinguish  the  original  liability;  on  the 
contrary,  the  constituens  continues  liable  nevertheless. 

Delegatio  is  also  different  from  Cessio^  equivalent  in  the  Room 
law  to  the  transfer  of  a  chose  in  action,  which  is  in  effect  the  sub- 
stitution of  one  creditor  for  another,  without  the  privity  of  the 
debtor.  Logically  and  abstractedly  speaking,  it  is  giving  a  person 
a  power  of  attorney  to  sue  for  an  object  which  he  is  to  keep  if  he 
succede  ;  for  since  actiones  non  transeunt  nisi  ad  haredem^  and  as  a 
real  action  arises  out  of  a  real  right,  and  a  personal  action  out  of  the 
obligation  of  another,  the  only  way  of  transferring  a  right  of  action 
is  by  the  fiction  that  a  third  person  brings  the  action  on  account 
of  tne  principal,  which  is  termed  cessio  actionisy  and  such  cessiena- 
riusy  procurator  in  rem  suam.  Now  this  differs  from  delegation,  as 
the  debtor  still  remains  the  same,  with  liberty  to  pay  the  creditor, 
although  he  may  have  ceded  all  his  actions  ;  moreover,  there  is  no 
Novation.  Again,  the  debtor  can  use  against  the  cessionarius  all 
those  exceptions  which  he  can  against  the  original  creditor,  inas- 
much as  the  cession  cannot  alter  his  position  or  make  it  worse, 
condictio  debitoris  per  cessionem  non  Jit  deterior  ;  on  the  other  hand— 
a  delegatus  cannot  use  those  exceptions  against  a  delegatarius 
which  he  may  have  against  the  delegansj  for  he  is  supposed  to 
renounce  his  exceptive  pleas  by  allowing  the  delation  to  be  made 
without  their  reservation.^ 

The  German  law  does  not  recognize  these  subtilties  ;  but  a 

»  p.  46,  a,  17.        •  P. 469 1, 3ft  J  P. 46,  ft,  34.  §  a.        •  P.  4*>  »>  «*»  «3>  "9»  *»• 
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nodce  is  requisite  to  the  debtor,  in  dc&ult  of  which,  if  he  pajr  German  Uw  hM 
cbe  ceding  creditor,  be  is  released.  «ot  adopted 

thcM  dktiiic- 
doof. 

*    1854. 

The  effect  of  the  novatio  privativa  is  the  same  as  that  pro-  Opentioiii  ol 
Juced  by  solutio ;  the  obligation  is  at  an  end,  and  not  only  the  ^f  novitio 
debtor,  but  also  the  securities  and  pledges  are  released,  any  pri-  P"'**'^- 
vilcge  or  right  of  precedence  to  the  contrary  notwithstanding.* 

In  the  case  of  a  novation  combined  with  a  delegation,  the 
deliiatarius  obliges  himself  to  accept  the  new  debtor  in  the  place 
of  the  original  one,  consequently  the  original  one  is  unconditionally 
released,  and  is  therefore  free  even  when  the  expromissor  is 
not  bounden  or  becomes  insolvent.  A.pupill,  even,  who  has 
adopted  a  debt  by  delegation  without  his  tutor's  authority,  can 
not  be  sued  by  the  creditor,  neither  can  the  original  debtor.*  The 
case  of  a  woman  adopting  a  debt  in  like  manner  is  different, 
for  here  the  law  allows  the  liability  of  the  original  debtor  to  be 
revived.* 

§   1855- 

Novation  may  occur  without  delegation  when  the  debtor  and  Noyatio  whluwt 
creditor  remain  the  same,  and  the  obligation  only  is  changed;  ^«ies»«*«». 
this  may  occur  by  abrogating  the  entire  basis  of  the  agreement,  and 
substituting  another  for  it,  as  by  changing  a  debt  due,  arising  out 
of  a  transaction  of  bargain  and  sale,  into  one  arising  out  of  a  loan, 
—or  when  suSi  incidental  terms  of  the  contract,  as  time,  place, 
2nd  condition,  are  altered,  animo  novanJi ;  nevertheless,  the 
animus  novanM  is  sufficient  without  either  such  change  of  basis 
or  terms,  as  may  occur  by  exchanging  a  note  of  hand  of  an  old 
date  for  another  of  a  more  recent  one,  or  in  case  of  a  compro- 
mise resulting  from  a  disputed  transaction,  because  in  both  these 
cases  a  novation  arises  extinguishing  thd  first  contract  and  re- 
placing it  by  another.* 

The  ammus  novandi  must,   however,  be  clearly    expressed,  Comalativc 
otherwise  a  new  obligation  arises  without  the  former  one  being  oUipdoni. 
extinguished,  and  the  obligep  is   bound  twice  or   thrice  over ; 
thus,  if  a  note  of  hand  be  given  for  1 00  and  200  aurei,  and  then 
a  note  for  300  without  cancelling  the  first  two,  all  three  will 
be  in  force. 

To  settle  the  dispute  of  the  ancient  jurists,  Justiqian  published 
the  following  constitution, — Sancimus^^  si  guts  vel  aliam  personam 
^dhihuertt^  vel  mutaventj  vel  pignus  aceeperitj  vel  quantitatem 
au^enJam  vel  minuendam  esse  crediderit^  vel  conditionem  seu  tempus 
addiderity  vel    ditraxerit^  vel   cautionem   minorem   acceperity  vel 

*  P-  4^}  ly  9,  &  29.  *  Faber,  ad  tit.  eod.  de  tranaac.  def.  1. 

'  P'  46, 1,  I,  ^  1 1  P.  46,  %y  10,  ^  t.  *  C.  ^,  4a,  ulc 

'  P.  14,  ad  Sctnm.  Veil.  ^  i6igy  h.  op. 
VOt.  III.  A   A 
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aliquid  ficerit^  ix  quo  veteris  juris  conditeres  introducehant  nova- 
tioms :  nihil  penitus  prions  cauteUe  innovaris^  std  anteriwa  sterty 
et  posteriora  incrementum  illis  accedere^  nisi  ipsi  speeialiter 
remiserint  quidem  priorem  obligationem  et  hoc  expresserint^  fusd 
secundum  magis  pro  anteriori  eligerint.  From  which  it  foDows, 
that  if  the  former  obligation  be  not  expressly  released  both  con- 
tinue in  force,  and  all  the  former  unsatis&ctory  inquiries  and 
evidence,  which  at  best  could  be  only  presumptive,  as  to  the 
animus  novandiy  are  rendered  unnecessary. 

§  1856. 

We  now  come  to  novatio  cumulativCy  improperly  called  nova- 
tion, which  may  be  either  necessaria^  in  consequence  of  a  legs! 
provision  ipso  jure^ — or  "volun tar ia^  founded  on  a  contract. 

The  proceding  in  the  first  novation,  i.e.,  the  necessaria^  was  before 
the  judex  pedaneuSy  2^signtd  by  the  praetor,  and  was  accompaniei: 
by  the  declaration  of  litis  contestatio  by  the  parties  that  they  would 
abide  by  the  sentence ;  such  litis  contestation  then,  in  certain 
points  of  view,  is  to  be  regarded  as  a  novation.  Ceruui 
actions,  said  to  aim  only  at  revenge,^  cannot  be  instituted  by  the 
heir  of  the  offended  party  ;  the  heir  is,  however,  enabled  to  con- 
tinue the  action,  if  the  plaintiff  had  commenced  and  proceded 
as  &r  as  the  litis  contestatio.  Penal  actions,  which  did  nDt 
apply  to  heirs,  can  be  continued  against  them  by  this  means, 
whereby,  also,  temporal  are  made  perpetual ;  for  a  temporii 
action,  after  litis  contestatio  once  begun,  could  be  i^vived  at  any 
time  within  thirty  years,  and  hence  the  novation, — but  a  per- 
petual one  within  forty.* 

In  later  ages  the  plaint  and  answer  was  termed  litis  contestatic, 
yet  the  principle  that  implied  a  novation  was  preserved,  although 
m  fact  no  novation  was  contained  in  it. 

§1857. 

Novatio  cumulativa  voluntaria  may  result  from  an  extrajudici:) 
juranuntum  delatum,  in  which  case  the  debt  must  be  paid, 
although  even  a  false  oath  have  been  taken,  or  from  a  con- 
ventional penal  sum,  which  may  be  pre-agreed  so  as  to  allow 
the  promissee  the  option  of  fulfilling  his  engagement  or  of  paving 
forfeit,— or  so  that  the  penal  sum  be  due  m  default  of  fuIfUi' 
ment, — or,  lastly,  so  that  both  the  fulfillment  of  the  contract  and 
the  penal  sum  may  be  exacted,  ut  rato  manente  pacto  f(rns 
deheaturj  which,  however,  cannot  be  demanded  except  upon  a 
previous  contract  to  that  effect.'  It  is,  however,  disputed  if, 
when  the  debtor  do  not  fulfill  his  engagement,  the  creditor  must 
sue  for  the  penal  sum,  and  cannot  require  the  fulfillment  of  the 
contract  \  or  whether  he  have  the  option,  the  great  question  being 

'  Vindictam  tpirantes,  ?ide  poit  *  Malblanc,  de  jure  jor.  ^^S» 

•  C.  J,  ^i,  I,  ^  1 }  C.  3,  3a,  M,  &  45. 
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an  itifulatione  pcenali  novetur  obligatio.^  Hopfher*  holds  a  cooi- 
bimdon  to  be  the  more  reasonable,  and  that  the  promissee,  in  the 
absence  of  a  definite  understanding  in  this  behoof,  has  the  choice  ; ' 
and  if  so,  novation  only  takes  place  when  the  debtor  can  free 
himself  from  the  obligation  by  paying  the  penal  sum. 

§  1858. 

The  Romans  adhered  strictly  to  the  maxim  that  an  obligation  Diaoludon  of 
must  be  dissolved  by  the  same  mode  in  which  it  had  been  con-  ««»*«<  ht 
tracted,  nihil  tarn  naturals   esty  quam    unumquodque  eodtm  modo  ****P'"'* 
dissohi  quod'colligatum  est ;  *  hence  a  pactum  nudis  verbis  must  be 
extinguished  by  a  consensual  or  real  contract, — a  pactum  legiti- 
mum,  pratoriumj  adjectum,  by  like  words,,  and  a  contract  made  by 
a  formula,  by  the  same  formal  expressions. 

A  formal  contract,  released  by  simple  words,  is  not  extinguished 
ipso  jure^  as  if  rescinded  by  the  proper  forms  ;  nevertheless,  such  Definition!  dW- 
release  might  be  made  available  by  way  of  plea,  exceptione  pacti.  <^""'^* 
In  order  to  meet  this  inconvenience,  the  ingenuity  of  Gallus 
Jifuillius  invented  a  mode  of  conversion  of  contracts  of  one 
denomination  into  those  of  another,  and  then  of  dissolving  them 
by  the  form  appropriate  to  the  category  into  which  they  had 
been  so  converted.  A  release  ipso  jure  was  thus  operated,  and 
termed  accepts  Hat  io^  thus  defined  by  Modestinus,^ — jfcceptillatio 
est  Uberatio  per  mutuam  interrogationem  qua  utriusque  contingit 
ah  eodem  nexu  absolutio.  Much  fault  has  been  found  with  this 
definition ;  and  that  of  the  Middle  Age  author  of  the  Brachylogus 
juris  civilis,  preferred  as  follows,  —  Acceptillatio  est  verborum 
cmceptio  qua  isj  cui  promissum  est  per  stipulationem  debitore 
interrogantey  utrum  quod  ei  per  stipubtionem  promissum  est, 
habeat  acceptum  et  id  se  recepisse  profitetur.^ 

Modestinus's  definition  &ils  in  the  introduction  of  the  word 
mutuamj  since  both  would  not  put  reciprocal  questions,  except 
indeed  they  were  correal  debtors,  and  of  .the  word  utriusque 
though  one  only  is  relieved  of  his  obli^tion.  On  the  other  hand, 
the  objection  to  the  definition  of  the  Brachylogus  is  its  wordiness, 
and  certainly  the  words  in  the  ordinary  type  appear  unnecessary .7 
Perhaps  the  two  might  be  compounded  thus, — Jcceptillatio  est 
liheraiio  per  stipulationem  dibitoris  interrogantis^  creditore  se 
recipisse  respondente. 

Acceptillatio  is  called  in  the  Institutes  a  solutio  imaginaria^ 
which  is  rather  an  unopportune  expression,  by  no  means  justified 

'  Aldat,  ad  D.  45,  i,  115,  ^  1 ;  Basil,  *  v.  Savigny,  Geach.  d.  R.  R.  im»  Mic- 

&!•  i$8i,  torn,  ly  p.  808.  telalter,  i,  235. 

'^9)7.  ^  Cuj.  obs.  lib.  $,  c.  36$    Hotomann, 

'  ^'  4-5i  i»  ii5>  §  2»  122,  §  2 ;  et  vide  obs.  lib.  8,  c.  18  ;  Chesius,  lib.  sing,  inter. 

P-  44'7>  449  §  6 ;  C.  8,  42,  8.  cap.  47,  in  Heinecc  jurisprud.  Rom.  ec 

*  l^ficr,  ad  Pand.  vol.  ii.  p.  171.  Alt.  2,  235. 

*P-4«,4,i. 
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bjr  the  form,  which  is  a  confesmn  of  satisfaction  or  the  itceipt  of 
parment,  not  a  satisfaction  or  payment,  —  confasU  imaginaria 
solutionis  would  have  been  more  correct.  Seius,  the  debtor,  asb 
^-^J^od  tgo  tibi  promissi  habesnt  acaptum  f  to  which  Titius,  the 
creditor,  answers— ^a^/^. 

Many  formal  matters  and  instruments  could  originally  be  made 
in  the  Latin  language  only ;  this  is  not  the  case  with  the  acaf- 
tillatioy  which  was  equally  valid  if  made  in  Greek,  ^x^*^  ^^^ 
yjpopia  riira  \  fx"^  Kop^v.  Tot  denarios  acceptos  habes? 
Acceptos  habeo. 

§  1859. 

Inasmuch  as  there  was  a  difficulty  in  the  way  of  thus  dissolving 
an  obligation  by  words  which  had  been  contracted  in  another 
form,  it  was  necessary  first  to  novate  it  by  reducing  it  into  a 
form  by  which  it  coula  be  so  dissolved  \  this  was  effected,  as  has 
been  premised,  by  the  stipulatio  termed  Aquiliana,  after  its  in- 
ventor. 

Its  essence  consisted  in  a  novation  ;  thus  the  stipulation  for  the 
novation  preceded,  and  a  new  species  of  obligation  having  been 
thus  created,  the  acceptillatio  was  appended,  in  order  immediately  to 
release  it.^  The  creditor,  Aulus  Agerius,  asks :  ^idquii  temihiex 
quicunque  causa  dare  facerg  oportet^  oportebitve^  prasens  in  diemt 
aut  sub  conditioiii :  quarumque  rerum  mihi  actio  ist^  qu^qui  ad- 
versus  te  petitio  vel  adversus  te  persecutio  est  eritve^  quodve  tu  meua 
babeSy  teneSj  possides^  dolo  mahfecisti  $  quo  minus  poss ideas  ;  ouanti 
quaque  earum  rerum  res  erit^  tantam  pecuniam  dabis  ?  Where- 
upon the  debtor,  Numerius  Rigidius,  answers,  Daboi  and  asb  in 
return  :  Sfuodtibi  spoponSs  id  babes  ne  a  me  acceptum  ?  The  creditor 
then  replies :  Habeo  accqftum — I  take  it  to  be  received.  Vinnius^ 
adduces  this  as  a  proof  of  the  exactitude  with  which  the  Romans 
framed  their  formulae.  This  stipulation  is  not  needed  when  the 
original  contract  is  a  verbal  one,  because  then  it  can  be  released 
without  conversion  by  the  acceptiII|itio. 

§  i860. 

Obligatiwes  bonafidei  may  be  remitted  by  mutual  consent,  with 
or  without  a  set  formula ;  in  the  former  case,  by  a  pactum  de  wn 
petendo  or  remissorium^  which  were  pacta  legitima  by  the  law  of 
the  Twelve  Tables,  and  sometimes  extinguished  an  obligation  Ipij 
jure^  but  more  usually  furnishes  the  debtor  with  an  exceptio  pocii 

The  pactum  remissorium^  or  de  non  petendo^  might  be  personalty 
in  which  case  it  only  operated  during  the  creditor's  life  time,  but 
did  not  bind  his  heirs  ;  or  temporale^  for  a  fixed  period. 

When  an  obligation  is  remitted  without  a  set  formula,  it  is  done 
in  virtue  of  mutual  dissent.  By  mutuus  dissensus  is  meant  an  agree- 


*  1. 3>  301 S  a- 


*  Ad  I.  3,  30,  ^. 


>  P.  (de  pact.)  a,  14*  r7,ii. 
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neat  wherd>y  it  b  arranged  that  a  bilaCeral  contract  which  has  not 
been  fulfilled  shall  become  void.  Thus,  if  any  part  of  the  first 
contract  shall  have  been  ftilfiUed,  or,  to  speak  technically,  is  no 
longer  rts  imtigra^  this  mode  is  inoperative,  and  a  second  contract 
contnry  to  the  first  is  a  new  transaction  ;  as  in  the  case  of  a  bar* 
gain  and  sale,  if  part  of  the  goods  have  been  delivered,  then  the 
second  contract  will  amount  to  selling  back  of  that  which  has 
been  so  delivered.^ 

Since  mutuus  dissensus  b  requisite  to  annul  a  personal  obligation  Ezceptei  m 
which  has  been  contracted  by  mutuus  ccnsensusy  it  follows  that  the  ^  principle  of 
dissent  of  one  party  to  a  contract  will  not  suffice  to  annihilate  such  aineniut. 
oblation.' 

There  are,  nevertheless,  certain  exceptional  cases  in  which  one 
party  is  permitted  to  retire  without  any  legal  grounds. 

This  may  be  done  in  the  case  of  a  precariumy  or  loan,  at  the  The  precariunt. 
will  of  the  lender.^ 

The  societasy  or  partnership,  can  in  like  manner  be  annulled  at  The  tocietav 
the  will  of  one  party,  all  contracts  and  agreements  to  the  contrary 
notwithstanding,  except  in  so  fiir  as  the  observance  of  the  agree- 
ment for  deferred  division  of  the  capital  is  concerned.*  That  the 
one  partner  may  dissolve  the  contract  is  clear,  and  the  fiict  of  the 
retiring  partner  being  put  under  certain  terms  i^^  no  way  aiFects 
his  right  of  this  unilateral  abandonment.  Thus  the  retiring  partner 
who  does  not  give  timely  notice  is  liable  for  the  amount  of  damage 
suffered  by  the  other  party,  and  even  for  the  repayment  of  any 
profits  which  he  may  have  acquired  by  fraudulent  retirement.  He 
who  gives  an  absent  partner  like  notice  is  liable  to  be  required  to 
bring  in  his  gains,  and  bear  his  share  of  the  loss  until  he  shall 
have  proved  that  the  notice  had  come  to  the  knowledge  of  such 
absentee-,  in  like  manner  when  the  duration  of  the  partnership  has 
been  fixed,  and  the  one  partner. retires  before  the  expiration  of 
the  term :  nevertheless,  grounds  of  excuse  are  allowed  their  due  * 
weight.* 

The  mandatum  may  be  extinguished  by  the  unilateral  act  of  one  Mtnaatum. 
party,  who,  nevertheless,  is  answerable  for  a  renunciatio  intern'^ 
feittvoy  or  fraud,  whether  tacit  or  express,  to  the  amount  of  the 
damage  suffered,^  except  where  he  is  under  the  obligation  of  giving 
the  commission,  as  in  the  case  of  cession. 
The  efiect  of  such  a  revocation  is  the  entire  annihilation  of  the 

'  Vinn.  ad  I.  3»  249  n.  9 ;  Puf.  torn.  *  I.  3,  26,  %  4,  17,  1,  17,  4  i  et  6|, 

I,  obs.  4] ;  P.  de  cont  G.  V.  6,  ^  2 ;  P.      §  3,  4»  5*  6»  8. 

'  P.  50, 17,  23.  ^  17439  ^>  op-  9  Thomaaiut  de  re?oG.  tac. 

*Vidc^  1562,  iu  op.  OMQd.  jttdic.  ad  cap.  S;  de  proc.  ia  6t*, 

*  P'  10,  3, 14,  ^  2}  39  4  i  P.  17)  2>  149      Hal.  171 5  {  Miiller  ad  Leyver,  oba.  376. 

»^»  S  If  et  17, 70.  . 
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power  of  the  mandatary  ;  this  applies  to  the  death  of  the  mandans, 
save  an  institor  have  been  appointed.^ 

The  claim  for  consequent  damages  for  the  withdrawal  of  a 
mandate  applies  to  all  acts  undertaken  by  the  mandatary  up  to  the  ' 
moment  of  the  withdrawal  of  the  authority  intrusted  to  him,  or 
death.' 


§  1862. 

The  leading  The  principle  upon  which   restitution   must   be  regarded  ii 

SJTif  *•  chiefly  then- 

iattfnim.  With  respect  to  the  question  at  issue ; 

With  respect  to  the  duration  of  the  actions  ;  and 
With  respect  to  the  intermediate  state  of  the  suit. 

1.  In  the  first  place  restitution  must  be  required  in  respect 

of  contracts  valid  stricti  jurisy  to  rescind  which  equity  ; 
is  sought,  and  where  damage  has  been  suffered  without 
the  fault  of  the  petitioner. 

To  this  rule  an  exception  is  made  in  favor  oi 
minors,  ob  lubricitaUm  judicii. 

The  relief  in  equity  is  sought,  that  the  petitioner 
suffer  not  by  means  of  a  licit  transaction,  consequently 
the  relief  can  only  be  granted  by  just  cause  being  shown 
upon  examination. 

2.  In  the  second  place  it  mus(  be  sought  within  quadrennim 

continuum^  or  four  years,  counting  all  days,  nefasU^zi 
well  as  fastiy  which  is  the  general  limitation  except 
in  cases  jurejurando^  re  judicata^  rescindenda  vindi- 
tione  and  capitis  deminutione^  where  it  extends  to  thirty 
years, — in  cases  of  dolus^  where  it  is  limited  to  two 
years, — and  in  cases  of  metus  and  viV ,  where  simple  in- 
demnification for  damage  is  sought  to  be  recovered. 

3.  In  the  third  place,  where  it  is  sought,  until  it  be  obtained 

everything  must  remain  in  its  then  state  ;  nothing  must 
be  gained  by  the  restitution,  but  merely  protection  from 
loss. 


RciQtUtio  IB 

iategnam 
modus  colleadi 
obUgacionii. 


§    1863. 

The  reintegration  of  the  former  state  of  things,  or  restitutio 
in  integrumy^  is  a  mode  of  extinzuishing  an  obligation.  To 
speak  correctly,  this  is  the  revival  of  a  legal  status  which  has 


»  P.  la,  I,  41 ;  P.  24,  a,  7}  P.  40,  a, 

4*  Pf- )  P«  39»  S»  *>  h  ^>  non  ©'•t*  i>  »9»  9> 
*  P.  17,  I,  a6,  pr.  ^  1  }  Id.  34,  ^  1 } 
Id.  5g;  I.  3,27,  ^10;  P.  14,  6,  125 
Westphal.  Abb.  t.  d.  Gtilcigkdc  einer 
Handlungi  &c.,  Hai.  17S4}  Wcmhcr^  lect. 
com.  L,  17,  T.  i»  §  26 ;  contra,  Leyser, 
Sp.  i80y  m.  4,  Med.  4yol.  n.  215 ;  Giuck, 


Pand.  15  vol.  p.   331*365;  vide  §  I745> 
h.  op. 

'  Thib.  I.  c.  %  «86i  fiuichaidi  Uhre 
▼.  d.  Wiedereiaietxung  in,  d.  vor.  Suoii< 
Goet.  183 1 ;  Oddus,  Tr.  de  rest  in  intrs. 
Venet.  1584  (in  Tract  de  in  int.  rest.  Fkti. 
1586,  T.  2) ;  Biener  intt  jur.  civ.  de  mf. 
in  int.  Lipi.  1779. 
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been  forfeited  according  to  the  strict  operation  of  the  law,  but 
in  its  general  acceptation  it  includes  every  relief  granted  to  a  per- 
son seeking  through  equity  indemnity  against  the  provisions  of 
smct  law,^  where  such  involves  a  hardship  in  some  particular  case. 
In  all  claims  for  restitution,  damage  of  a  serioos  nature,' 
resulting  out  of  disputed  facts  themselves,'  must  be  shown. 
It  must  result  firom  a  pardonable  omission,^  not  from  a  culpable 
laches  on  the  part  of  the  plaintiff.^  The  plaintiff  must  not 
be  in  a  position  intirely  to  repel  the  damage  by  any  ordinary 
means,  nor  to  indemnify  himself  completely,^  and  this  is  why 
restitution  is  usually  decreed  against  acts  valid  strict!  jurisy  but  not 
against  such  as  are  in  se  null.?  If,  however,  one  who  for  certain 
reasons  is  not  in  a  position  to  impeach  an  act  on  the  ground  of 
nullity  by  the  usual  legal  remedies,  whereby  other^  may  seek 
restitution  under  similar  circumstances,  this  extraordinary  relief 
is  grantable  to  him  also.^  Where  there  are  grounds  for  it 
restitution  will  in  general  be  granted  against  every  act  and  every 
person,^  but  this  rule  is  necessarily  exposed  to  some  excep- 
dons,  among  which  may  be  placed  marriage,^^  judicial  sentences 
in  a  certain  point  of  view,^^  and  prescription;^?  except  in  this 
last  case,  children  obtain  no  restitution  as  against  their  parents,^' — 
where  the  parents  have  been  acting  as  guardians  of  the  children,^^ 
where  the  children  impugn  a  judicial  sentence  of  the  father, 
where  they  direct  their  petition  for  restitution  against  a  third 
party,^^  or  where  they  impeach  an  act  on  which  the  existence  of 
the  paternal  authority  depends,'^ — yet  in  all  cases  the  parents  are 

liable  to  restitution   to   the   extent   to   which    they  have  been 
benefited.*? 

§  1864. 

The  operative  effects  of  restitution  depend  upon  whether  in-  Opention  of 
demnity  or  a  specific  re-establishment  of  the  status  quo  ante  be  'wtittttion. 
the  object  of  the  application.     In  the  first  case  each  party  restores 
to  the  other  whatever  has   been    received,   together    with    all 
accessories  and  fruits  ^^  which  have  not  been  already  satisfied  by 


'  P>  4,  I,  i»  8  J  D.  Jonqoieret  ipec.  de 
mt  m  int  t.  com.  ad  TiL  P.  qui  ad  illam 
tQ>t  pert  Lagd.  B.  1767,  8;  Borchardi, 
1-  c. ;  ted  fide  Schxoter  in  Linde  Zeicsch. 
6  ToL  I  Hft.  nr.  3. 

*^-4i4t  i^>  Wi  '<^*  499  coAtia,  Burcb. 
1.  c.  p.  82-51, 

'^•'4,  If  7. 

P-4.4t44. 
P.4,6,7j  W.*6. 

•Ci,ao,Altj  P.  4»  »,  n,  %3;  P. 

«i  16,  pr. 
;W.,6,pr. 
P-4, 1,  14,  ^  2  ;  C.  X,  20,  4 J  Burch. 
'•c>  p.  91-108. 


•  P.  4,  I,  I,  2. 

*^  Leyter,  spec.  295,  m.  8  $  H.  Boehmer, 
de  rest.  cone,  spons.  para  (Exerc.  T.  2); 
contra,  Burch.  p.  141-5. 

"  Tiijb.  1.  c  §  503. 

**  Jd.  §  1033-4. 

"  a  2,  42,  2 ;  P.  4,  4,  3,  §  6. 

'*  Burch.  1.  c.  p.  117-24;  Not.  iSS>c.  i, 
applies  onlf  to  the  mother  contracting  a 
second  marriage  j  Voet.  L.  4,  'i\  i,  ^  15. 

»*C.  2,27,25  0.2,30,2$  C.  2,^2,2; 
Cocccii,  I.  c.  qu.  8  -f  contra,  S.  Vel .  ^  15* 

«  P.  4, 4,  3,  §  6  ;  P.  37,  I,  6,  ^  I. 

»7P.4,4,3,§65  Id.  38. 

»»P.4,6,23,  §2}  Id.  20,^6}  P.4, 
4,  24,  ^  4 }  Id.  27,  i  1. 
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the  paymene  of  inteffe$t,^  the  defendent  being  liaUe  for  oosti 
in  90  hr  a9  they  may  have  been  caused  by  his  de&ult,  otherwise 
they  fall  on  the  petitioner.' 

Kestitution  may  be  prayed  by  all  iinirersal  and  singidar  suc- 
cessors,' and  by  sureties  not  proved  to  have  interceded  with  the 
view  of  binding  themselves  more  strictly  than  thev  would,  fron 
the  nature  of  the  principal  oUigation,  have  been  bound.^  Restitution 
clearly  does  noc  affect  third  parties,  except  where  they  have  an 
mterest  insqnrable  frocn  that  of  the  party  restored.^ 


Mode  of  obtain- 
iag  rettittttio  in 
integrum. 


§  iS6s. 

Restitution  must  be  prayed,  and  a  formal  suit  commenced  in 
that  behalf ;  whereupon  the  judge  is  empowered  to  restofe,  by 
virtue  of  his  office,  termed  bnvi  manu  ;  he  mayy  moreover, 
grant  resdtutkxi  on  an  ex  parte  statement,  satisfactory  and  irre- 
franble  cause  being  shewn  in  that  behalf,^  or  even  mero  motu, 

Kcsticution  may  be  obtained  by  attorney,  provided  such  pro- 
curator be  specially  empowered  in  that  behalf ;?  )>ut  tnteriocutorj 
applications  for  restitution  during  the  course  of  suit^  form  an  ex- 
ception. 

The  onus  of  proving  the  breach  lies  on  the  plaintiff^  where  the 
existence  of  an  act  in  itself  injurious  only  is  adduced.^ 

The  then  status  must  be  preserved,  ii'^no  special  grounds  jusciiy 
a  departure  from  that  rule.^^ 

Restitution  may  be  sought  by  action  or  by  plea,^^  and  in  the 
btter  case,  every  judge  is  competent  who  has  cognizance  of  the 
principal  matter  in  dispute,  whether  he  be  a  commissaiy  or  um- 
pire ',^*  in  the  former  case,  however,  application  must  be  made  to 
the  judge,  who  is  competent  in  respect  of  the  defendent.^' 

h  judicium  rescindensy  or  reversal  of  judgment,  is  only  applicable 
to  restore  tbe  plaintiff,  by  annulling  the  transaction  ;^^  but  in  other 
cases  two  modes  are  open  to  the  plaintiff :  he  may  pray  a  reversal, 
and  commence  a  special  judicium  recissorium  subsequently,^^  which 
in  some  cases  maybe  necessary  ;^^  or  he  simply  confutes  him- 


»  a  3,  ja,  23  j  P.  42,  %y  7,  «»  10,^2; 
Iii  lit  ^  4  f  but  not  wfakh  one  expended, 
and  the  otiier  did  not  receive. 

*  Leyser,  tpec.  57,  m.  } ;  comp.  Olnck, 
Pand.  ^  442  ;  Barch.  1.  c.  592-600. 

'  P.  4,  I,  6 ;  P.  4,  4,  19 ;  Miiller  ad 
Leyter,  ofat-  1S5. 

•  P.  44,  29,  ^  1  f  Id.  47,  ^  I ;  C.  7, 
6S,  I ;  C.  2,  32,  1,  2. 

'  CarfsoT.  L.  2  }  Aetp.  95*  n.  19 ;  Stiyk. 
L.  4yT.  6,  §  4^  O.  H.  Myliui  de  test,  in 
int   krcvi  maau  contra  rem  judic.  lipa. 

'  P.  4,  4,  25,  ^  n  Cocceii,  L.  4,  T.  1, 
qu.  6. 


*  Cliicky  Ruid^  1 413»  *ot-  19*    • 

*  Cocceii,  L.  4,  T.  4,  qn,  7 )  Hokkv, 
T.  2»  ^  SoS ;  Bttfchatdi,  1.  c  p.  392*41^- 

*<^C.2»50i  X.  i9  4i»6. 
"P.4,4,24i  P.4,2,9,i3. 
»  C.  2,  47^  3 ;  X.  1, 41,  9. 
»•  C  2»  47,  2)  a  3,  19,  ult;  BukIi. 
I.  c.  p.  537-552. 

"  P.  4»  *»  9»  S  35  W-  »»f  *  5i  •«*r^' 
Voet.  L.  4,  T.  I9  §  21  {  Cocceii»  L.4t  T.  i| 

%  21 ;  Cocceii,  L.  4,  T.  4»  qu.  %\  ^^^  S 

6S3,  ibique  cit. ;  Glock,  Botcbaidi  Huicke 

Schrocer  in  linde  Zimmem. 

"  Stryk.  L.  4,  T.  I,  ^  10. 

>*  P.  4«  2*  10^  pr. 
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»lf  to  this  suit,  mentioning  the  ground  of  restitution  incidentaUy 
onlf'  in  the  course  of  the  procedings. 
iVlinors  who  pray  restitution  as  such  must  pray  St  specially  in 

§   1866. 

The  ordinary  grounds  of  restitution  are  various  \  some  of  them  Refdtotioa 
have  their  foundation  in  the  civil  law,  and  others  in  the  praetorian  ^n<*«>  «"**>* 

junsdiction  .      .  .,,  u       ,      ^    u        •       *•  ^^^ 

Among  those  founded  on  the  civil  law  may  be  placed  those  m*  jurisdiction. 

troduccd  into  it  by  analogy  with  praetorian  institutions,  and  which,  Q"  ^«  «^* 

therefore,  are  to  be  be  placed  on  a  par  with  them.^  ^' 

Under  the  head  of  civil  restitutions  are  the  following  : — 
Reversal  on  the  ground  of  inordinate  damaee.^  Inordinate 

Reversal  of  the  judgment  based  on  a  forged  instrument.  F*"*?*n8tni- 

Reversal  on  the  ground  of  perjury,  or  on  the  necessary  oath  m^A, '" 

being  proved  false  by  recently  discovered  documents.  Perjury. 

Reversal    in    favor   of  women  praying   to  be  released  from'  Sctum.  Vei- 

obligations  undertaken  on  account  of  others  :*  and  finallv,  iei»num. 

Reversal  in  favor  of  a  suus  majoris  atatis  for  repudiation  of  the  Repudiarion  of 

paternal  inheritance.*  patemal  inhen- 

^  tance  hf  minAs. 

§    1867. 

The  grounds  of  reversal  founded  on  the  edicts  of  the  magis-  On  tiie  prctp. 

iTatesare  more  extensive;  as  for  instance,  the  actio  redbibitoria  nan juriwiiction. 
founded  on  the  aedilitian  edict.^ 

The  praetor  granted  restitution  to  creditors,  who  pressed  for  a  Separation  of 

separation  of  the  inheritance—  .  *«  inheritance. 

On  the  ground  of  duress,  quod  metus  causa ^  ^  12ood  metoa 

On  the  ground  of  fraud,  exceptio  doliy  under  which  head  belongs  ?""*jj    .  « 

the  actio  Pauliana^  and  the  fraudulent  making  away  with  property  *^*^  ^ 
before  suit  brought.^ 

On  the  ground  of  infancy.'® 

On  the  ground  of  capitis  demnutio^^  ^V^  deniinn- 

On  the  ground  of  absence  5 "  and  "^i^^  cau«. 

Un  the  ground  of  error.^'  Eirorb  eatna. 

After  specifying  certain  causes  of  restitution,  a  special  clause 

was  inserted  in  the  edict  thus,  itenty  st  qua  alia  mihi  justa  causa  Claumla  gene- 

mt  videUtuTj  in  integrum  restituam,^*    When,  therefore,  resti-  '*^"- 
tution  is  required   on   the  grounds   stated,  it  is  said  to  be  ne 

'P-4.»,9.  h7i  I.4»  6,  §5;  P.  16,  »  Thib.  1.  c.  605. 

It  14,  ^  3  ;  C  3y  3a,  14;  Ciamer,  obs.  *  Vide  poet  h.  op. ;  Thib.  I.  c.  ^  988. 

jttr.  oniT.  T.  3,  ofaa.  98,  ^  zo  j  Eiaenhardt  ^  Thib.  I.  c.  ^  493,  497,  vide  et  poit 

^  procoBi  InitantiK  rest,  in  tnt  Helmst.  actiones. 

V.7Jo,c.7-S.  •?.  4,1,  I.                    •?.  4,7,  I. 

'P;4»4»i3»*M  W.  a4»J  5J  P-44»  "  P.  4f  4»  ^  §  «  5  P- 4»  6,  i,*  1. 

»i7j^i.  »P.4,5,a,§i. 

Thib.  L  c.  4  690.  *•  P.  4»  4»  *o,  pr. 

*Thib.  I.  c  \ 500-1.  >'  P.  4»  h  ».           "  P.  4*  ^.  «»  *  «lt. 

VOL.  III.  B    B 
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cjia 


Jbf«cus-»irhat. 


clausula  praUris  generali.  The  edict  named  Metus^  vis^  dolus^ 
minoritas  atatisy  capitis  deminutio^  absintia^  error^  alienati^  juiicn 
mutandi  causa  facta  * 

§  1868. 
Retdtudo  metot  Metus  is  the  fear  of  a  future,  viV  that  of  a  present,  evil,  called 
compulsiva.  Negotia  strict!  juris  were  generally  valid  i  it  is  true 
force,  as  applied  to  marriage,  or  to  compel!  manumission,  a  pro- 
mise of  dower,  or  the  consent  of  a  guardian  to  a  transaction, 
invalidated  the  contract ;  but  it  is  by  no  means  dear  that  all  iena 
fidei  negotia  were  invalid  under  compulsion :  thus  the  prxtor  ex- 
ercised his  equitable  jurisdiction  of  restitutio  in  integrum. 

The  metus  must  procede  from  one  not  in  authority^  otherwise 
a  judge  threatening  a  sentence^  would  be  guilty  of  a  metus.  It 
must  not  be  metus  vanus^  but  such  as  is  calculated  &irly  to  excite 
fear,  taking  into  consideration  the  nature  of  the  threat,  and  the 
circumstances  by  which  the  threatened  and  the  threatener  happen 
to  be  surrounded ;  such  well-grounded  fears  supply  matter  not  only 
for  an  action,  but  also  for  an  exception,  and  the  praetor  will  decree 
restitution  of  the  thing  itself,  and  rights  arising  thereout,  be  those 
actions  real  or  personal.'  The  actio  quod  metus  lies,  however, 
against  the  possessor,  not  the  threatener,  for  restitution  with 
profits,  or  indemnity  if  the  object  have  perished.'  A  peculiarity 
attaches  to  this  action,  viz.,  that  when  instituted  within  four 
years,  if  the  defendent  do  not  willingly  obey  the  sentence  he 
sufFers  a  condemnatio  in  duplum^  otherwise  the  action  is  not  pre- 
scribed under  thirty  years ;  this  probably  is  founded  on  the  sup- 
position of  a  guilty  participation  between  the  mala  fidei  possessor 
and  the  threatener. 


Acdo  qood 
mctui. 


£xceptio  and 
replica  mctut, 
ham  availabie. 


§    1869. 

The  praetor  allowed  the  exceptio  quod  metus  in  the  case  of  2 
forced  promise. 

It  has  been  doubted  if  the  canon  law  admits  the  action. 

Metus  is  principally  available  by  way  of  plea,  or  exceptio;^  but 
it  may  also  be  used  by  way  of  replication  to.  the  plea,  that  the 
transaction  has  been  closed.  The  effect,  then,  of  both  the  tx- 
ceptio  and  replica  metus  is  to  rescind  the  obligation. 

When  a  transaction  is  valid,  according  to  the  strict  rule  of  lav, 
the  praetor,  on  due  proof  given  of  the  right  having  been  extoned, 
grants  an  equitable  or  rescinding  action,^  whereby  the  obligation 
IS  annihilated.     The  effect  of  the  actio  quod  metus  causa  is  more 


I  P.  4»  a,  7,  ^  I  &  8. 

•  P.  4»  2,  21,  ^  4$  C.  2,  20,  3  s  P.  4, 

•  C.  2,  20,  z ;  P.  4,  2,  14, 1  5,  IX  i  P. 

5»  3»  40. 
«  P.  44, 4, 4,  f  33  ;  I.  H.  Boehmer  4e 


excep.  metus  injusti  in  statu  nat.  et  civ. 
(Exerc.  T.  5)  Archiv.  f.  C.  P.  i  toL  »  Hft. 
nr.  16. 

•P.  4,2,  9,^4,65  Id.  21,1  6j  C.3, 
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extensive,  as  it  lies  not  only  against  whomsover  may  be  in  pos- 
sesion of  the   object  extorted,  but  against  the  defendent,  for 
full  restitution/  and  therefore  affects  the  obligation  by  way  of 
restitution.       In  case  of  disobedience  of  the  sentence  of  restitu-  Condemiutio  in 
tion,  or  arbttriumy  within  four  years,  four  times  the  amount  is  q«»<l">?*ttm. 
recoverable,*  which  extends  to  every  illegal  extortion.' 

When  the  transaction  is  in  itself  invalid,  the  plaintiff*  may,  in 
zddition  to  all  the  other  remedies  usual  under  such  circumstances, 
and  which  he  could  have  claimed  before  the  metus  took  place,  also 
bnng  his  actio  quod  metus  causa  within  four  years,  but  after  the  ex- 
piration of  such  time,  only  in  case  all  other  ordinary  reme4ies  fail 
him.* 

Restitution  by  this  means  lies  against  heirs  in  respect  only  of 
that  wherein  they  may  have  been  benefited  ;  hence  the  obligation 
is  rescinded,  as  it  were,  hereditarily.^ 

§  1870. 

As  the  obligation  is  intirely  rescinded  on  the  ground  of  duress.  Effect  of  judg- 
the  plaintiff  must  return  to  th^  defendent  whatever  he  may  have  mentontbe 
received;^    but   not  that  which  he  may  have  given  to  a  third  JJJ^*^ 
pvty.7 

The  defendent  must  deliver  up  not  only  the  specific  object, 
but  also  all  accessory  things,  because  these  would  have  accrued  to 
the  plaindfF,  if  there  had  been  no  duress.  Fruits  follow  the  prin- 
ciple  of  the  actio  de  dominio. 

%  1871. 

Liability  for  the  caws  fortuitus  applies,  as  a  general  rule,  where  Rodtntio^uoa 
the  possessor  is  guilty  oi  mala  fides^  to  be  borne  by  the  party  guilty  m«t«««a»t 
of  the  mitus}   but  it  is  open  to  him  to  prove  that  the  object  mwacddML 
would  have  equaUy  perisheid  had  tt  remained  in  the  possession  of 
the  rightful  owner.^    After  sentence  of  quadruple  damages,  the  OftheniaUe 
maUfidii  possessor  must  pay  such  quadruple  damages  in  case  the  fidei  potseHor. 
object  perish,  although  by  mere  accident;  if,  however,  it  perish 
within  the  period  allowed  for  complying  with  the  sentence,  termed 
tht  tempus  judicatij  he  is  not  liable  for  accident,^  and  therefore  is 
bound  to  pay  only  the  damages,  that  is  to  say,  three  times  the 
value,  or  the  damages,  less  the  value  of  the  object. 

The  hoH^  Jldei  possessor  is  not  liable  for  accident  at  all  before  Of  the  bona 
suit  ;!<>  but  after  suit,  and  before  sentence,  he  is  responsible  for  *^**  po«eiwr. 
neglect  only,  not  for  mere  accident.^^    After  sentence  he  is  treated, 

*  P.  4, 1, 9,  §  7 ;  1(L  10  et  14,  4  S*  ^  ^'  3»  3*>  *3  5  ^'  ^>  *»  *• 
•p.  4,  «,  14,  §  6  J  Id.  4 J  L  4,  6,         •  P.  4,  a,  14,  §  xi. 

S  ^5*  *  Id.  149  §  II ;  Suerin  repeL  lect.  c.  36  « 

'  P.  4, 6|  9 ;  Cocceij,  L.  4,  T.  i»  qu.  i.      (Otto  Thes.  T.  4). 

*  P.  4«  6, 14,  I  2;  C  2,  xo,  4;  Noodt         »*  P.  5,  3,  31,  i  3. 

u  Ama  emend,  doli  mail,  c.  16.  ''  P.  4,  s>  14,  ^  5;  P.  5,  3,  40;  sed 

'  P-  4, 1,  17,  iS,  19, 10.  vide  Huber,  L.  4,  T.  s,  ^  4)  Voet.  cod* 

'  Ci,  ao,  34.  %  8. 
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ILadtutio  quod 
doll  causa. 

Doluf  ex  pro- 
pocito,  realia 
clandndoos 
.manifestos. 


in  case  of  contumacy,  as  though  he  had  been  a  possessor  mala 

§  1872- 

Dolus  is  the  second  ground  for  restitutio  in  integrum,  Doks^ 
or  deceit,  may  be  bonus^  as  to  deceive  a  robber,  or  malus^  which 
has  several  degrees  :  dolus  ex  propositi  sive  personalis  indicates  a 
malice  prepense ;  but  dolus  ex  re^  sive  realisy  that  the  party  is  aware 
only  a^er  the  act  that  he  had  done  another  an  injury ;  the  term 
dolus  clandestinus  explains  itself  as  an  evil  done  covertly,  and  is 
opposed  to  dolus  manifestus^  one  done  openly. 

The  praetor's  restitution  applies  to  dolus  clandestinus  ex  pr9- 
positOy/raus  or  fraud  ;  now  this  dolus  may  not  be  in  the  contract 
itself,  as  when  a  party  has  been  fraudulently  persuaded  to  lend  a 
swindler  money  solus  dans  causam  contractui^  or  it  mav  witbtnt  he 
contract  itself,  incidenSy  a^  in  passing  an  object  of  vile  metal  off 
upon  another  as  gold. 

In  a  bona  fidei  contract,  if  the  dolus  be  only  the  inducement 
to  contract,  it  is  invalid  in  j/,  and  no  restitution  is  of  course 
necessary,  the  remedy  being  the  action  of  rescission  belonging  to 
the  contract  itself  by  the  plaintiiF,  or  the  exceptio  doli  by  the 
defcndent ;  whereas,  in  dolus  incidens  the  action  is  for  damages, 
the  contract  remaining  good. 

But  to  stricti  juris  contractus^  which  are  good  despite  the 
fraud,  the  praetor  sdlows  the  exceptio  doliy  or  restitutio  in  integrum,, 
accordingly  as  the  party  be  actor  or  reus.  The  acti^  doliy  or  dt 
doldy  was,  however,  subject  to  the  following  restrictions  : — 

The  fraud  by  which  the  complainant  has  suffered  must  have 
been  considerable ;'  that  is,  must  have  exceded  two  aurei. 

The  complainant  must  not  be  a  disreputable  person,  and  not 
be  under  any  obligation  of  respect  to  the  defendent;^  thus  it 
is  refused  to  children  and  freedmen  against  their  parents  and 
patrons,  and  to  persons  of  low  condition  against  those  of  consular 
rank,  &c. 

He  must  have  no  other  remedy  ;^  for  the  action  being  famosoj 
and  limited  to  two  years,  is  not  readily  granted  by  the 
praetor. 

In  default  of  the  actio  doliy  the  actio  in  /actumy  for  damages  only, 
which  is  prescribed  only  after  thirty  years,  will  lie,^  for  restitution 
or  rescfssion  of  a  contract. 


§  1873- 

Aiienado  AUenatio  judicii  mutandi  ^  causa  facta  is  a  species  of  firaud  by 

jtididi  mutandi    one  who  expects  to  be  sued,  practised  with  intent  to  defiraud  a 

causa  facta. 


'  P.  4,  2|  9i  ^  ult.  \  Lyklama  Membr. 
L.  7,  Eel  I ;  WitMnbach  DUp.  ad  P.  D. 
13,  Th.  1$ ;  Struv.  Synt.  L.  4,  T.  «>^  21. 

'  P.  4»  3i  »>  ^  3- 


*  P-  4»  3»  9»  i  5  *  io»  pr. 

*  P.  4>  3t  »«>>  h  »• 

•  P-  4»  3.  »»  %  4#  5»  6- 

•  P-  4»  3»  i»  §  4»  5i  fi- 
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cmiitor,  or  to  render  it  difficult  for  him  to  obtain  his  just  dues. 
The  restitution  here  granted  restores  the  plaintiff  to  his  former 
status,^  and  sometimes  extends  to  assigning  damages  against  the 
fraudulent  party.* 

This  action  is  termed  Pauliana ;  it  is  an  actio  in  factum^  and 
being  personal  can  be  directed  against  the  receiver,  but  not  against 
a  third  possessor.' 

The  defendent,  mata  fidfi-,  must  answer  for  the  object,  its  Retumalcfidu. 
value,  all  procedes,  either  gathered  or  neglected  to  be  gathered, 
and  damages  ;^  and  in  this  consists  the  great  distinctive  difference 
between  mala  and  bena  fitUs  in  cases  of  restitution ;  for  the 
defendent,  bona  fidei^  and  his  heir^  are  liable  only  in  so  6r  as  Bome  fidd. 
they  may  have  benefited  thereby,  and  for  those  fruits  only  which 
were  not  gathered  at  the  time  of  the  acquisition  of  the  object, 
but  which  have  been  gathered  after  suit  brought.^  The  defendent 
is  not  liable  for  interest,  except  the  creditors  sue  him  for  a  debt 
remitted  to  him  which  bears  interest.^ 

In  addition  to  this  remedy,  the  creditors  have  a  more  sumoury  interdictoin 
one,  by  interdict.    As  we  have  no  particular  description  of  the  ft»tt<**tt>n«»- 
inurdictum  fraudatorium^  it  must  be  interpreted  by  the  same  rules 
as  other  interdicts. 

§  1874. 

In  comparing  the  different  prztorian,  or  equitable  remedies.  Actio  PMliaim 
and  the  cases  to  which  they  are  applicable,  it  will  be  neces-  for  reidtttdoii. 
sary  to  distinguish  the  case  in  which  the  debtor  does  not  make 
away  with  part  of  his   property,  but  has   simply  repudiated  a 
gain.     Thus,  when    he   renounces,  before  the    declaration  of 
bankruptcy,  a  right  which  accrued  to  him  ipso  jure^  and  which 
was  retrospectively  extinguished  simply  by  his  renunciation  \^  in 
such  case,  the  creditors  have  no  ground  of  complaint,  so  long  as 
the  renunciation  did  not  take  place  before  the  formal  declaration  of 
bankruptcy  \^^  they  will,  however,  have  a  remedy  if  they  prose- 
cute a  right  which  has  been  repudiated  after  some  such  declara* 
Uon,  and  which  devolved  upon  him  before  he  formally  became 
bankrupt,^!  and  the   fiscus   forms   even  no  exception   in  sucb 
case." 

If  the  debtor  after  bankruptcy  make  away  with  any  portion 
of  the  property  which  forms  part  of  the  estate,  the  transaction 
is  invalid  \^^  but  if  he  have  done  so  before  that  time,  in  good  faith, 

' P. 4a, 8, ]o» %%%.  'P. 41, $«  xo, ^ %%. 

^  P.  42,  8,  ly  pr.  s  Id.  ule.  S  ult.  *  P.  46,  3,  q6  ;  P.  96,  i,  67. 

!P'4*»«i9>  P-  *».  J.  38-  •  P-  38.  5> '»  %  6j  P-  38»  5.  ^It  S  »• 

*  P.  41,  8, 6y  $  II ;  Id.  10,  ^  to.  **  P.  36,  I,  67,  i  I  $  P.  4a,  8, 6. 

I  P.  42, 8, 10,  %  alt.  J  Ide  1 1.  "P.  4»,  3,  6. 

,.  P-  44*  S»  6,  4  f  I J  Id.  »5»  4  4*  5  J         "  P-  49t  >4t  »«• 

\Q«.eod.  ^  II.  w  P.  41,  8,  6,  §  6  ;  Id.  9  &  10,  ^  16. 
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this  actio  Pauliana  will  not  lie/ but  the  creditors  have  the  same 
remedy*  for  annulling  the  transaction  as  the  debtor  himself  would 
have  bad.' 

If  the  debtor  acted  in  bad  faith,  the  creditors  have  their  prz- 
torian  remedy  in  so  far  as  they  may  have  been  injured  by^  an 
alienation  to  which  they  did  not  knowingly^  assent ;  a  fortiori, 
where  the  alienation'  was  without  valuable  consideration^  whether 
the  debtor  is  or  is  not  a  partv  to  the  fraud.^ 

The  fiscus  has  nevertheless  the  privilege  of  questioning  anv 
payment,  although  made  without  fraud,  which  may  be  adverse  to 
the  interests  of  that  department,  without,  however,  having  any 
claim  for  interest.^ 

If  the  fraudulent  alienation  were  onerous,^  the  receiver  must 
have  also  acted  in  bad  faith  ^  (except  in  cases  where  the  fiscus  \s 
plaintiff*^),  which  is  always  taken  to  be  so  in  the  case  of  imbecile 
persons.'^ 

In  some  cases,  the  actio  Pauliana  lies  equitably  only,  that  is  to 
say,  against  legatees,  when  the  estate  is  not  sufficient,^*  or  when 
the  heir  alienating  has  obtained  restitution,  or  against  the  adlth 
bareditatis  to  the  prejudice  of  creditors.*' 


Restitution  on 
ch«  ground  of 
minority. 


§    1875. 

Minors  are  to  be  looked  upon  theoretically,  in  some  degree,  in 
the  same  light  as  persons  absent,  whose  guardian  is  analogous  to 
the  attorney  of  such  absentee,  and  consequently  they  can  claim  a 
rescission  of  their  obligations  by  restitution.*^ 

If  the  minor  be  in  a  position  to  impugn  the  obligation  on  gene- 
ral principles,  he  must  first  have  recourse  to  the  ordinary  legal 
remedies  \  *^  but  if  he  cannot  do  this,  he  can  fall  back  upon  his 
minor's  privilege,  and  as  such  he  is  restricted  to  claiming  relief  on 
the  ground  of  having  suffered  damage,  even  where  he  may  have 
other  legal  remedy  by  which  he  can  indemnify  himself*^  except  in 
the  case  of  guardians,  who  must  first  be  sued  to  judgment,  and  the 
remedy  to  be  obtained  from  them  exhausted.  ^^ 

Inasmuch  as  the  petition  for  restitution  necessarily  presupposes 
damage,  it  will  not  apply  where  the  minor  has  given  up  that  which 


•  P.  4i»  8,  I,  pr. }  Id.  1 1^  10. 

•  p.  Id.  ai.  - 

'  Id.  I7»  §  X  s  Dabelow,  ▼.  d.  concun. 
p.  410,411,  415,416. 
4  Id.  10,  %  X. 

•  Id.  6,  §  9. 

•Id.  6,5  Hi  C.  7,75,  pen.       ' 
▼P.49, 14,  18,^10;  C7,  73,  5. 

•  P.  49, 14,  25,  J  1 5  Voet.  cod.  §  6. 

•  P.  42,  8,  6,  ^  8  $  Id.  9. 
'•  C.  7,  73,  5. 

»'  P.  6,  §  10. 
» Id.  6,%  13. 


^*  Id.  10,  §  to. 

»♦  P.  4,  4, 10,  pr. 

'»  P.  4,  4,  i6,  pr. 

*•  C.  a,  25,  3 ;  P.  4,  4,  t6,  ^  2 ;  Utraa, 
P.  3,  Dec.  29;  P.  5,  Dec.  206;  P.  ;» 
Dec.  286.  Flick  de  excep.  curat  nondtun 
excapi  rett.  in -int.  a  minor,  adultia  pttitam 
haud  remonuite  Helmtt.  1796. 

"  C.  3,  X,  rj,  §  ttll. ;  Hellield,  jur.  fbr. 
§  464,  note  %  deduces  a  role,  hence  vd 
nde  Thib.  S^  d.  R.  R.  ^  690  i  Voct- 
I*.  4,  T.  4,  4  52|  53 }  Strobcn  Rcchil. 
Bed.  137,  Vol.  1. 
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was  in  fact  of  no  real  benefit  to  him  ;  ^  nor  where  the  advantage 
ansing  out  of  the  transaction  has  vanished  by  mere  accident.* 
The  canon  law,  following  the  Roman,  has,  by  a  paritv  of  reason* 
log,  practically  extended  the  benefits  granted  to  mmors  to  the 
srate,^  ecclesiastical  and  eleemosynary  foundations,^  and  all  corpora- 
tions whose  a&irs  are  managed  by  a  presiding  authority.^ 

The  general  rule  is,  that  a  minor,  or  he  who  has  not  then  Actio  rett. 
attained  his  twenty-fifth   year  complete,   be  he  pater  or  filius  contra  i«dcnte«i 
famtliaSj  has  his  actio  restituttonts  tn  tntegrum  contra  ladentem  it  ' 

heudti  suoSy  with  all  profits,  even  where  the  guardian  has  con- 
sented to  a  disadvantageous  bargain,  with  or  without  the  minor's 
acquiescence,  even  though  such  transaction  should  have  been 
ratified  by  the  court  }^  and  it  is  indifferent  whether  he  have  relin- 
quished any  of  his  property  or  rights  ;7  undertaken  some  onerous 
obligation  ;*  or  neglected  to  realize  a  profit.^ 

§  1876. 

This  species  of  restitution' operates  against  everyone  who  may  jsfliectandopen- 
bave  injured  the  minor  in  any  business  transaction,  and  extends  tion  of  the 
to  his  heirs,  who  must  restore  that  which  has  come  to  them,  and  ^^^^f^**  "* 
indemnify  the  minor.  *<*  minora. 

This  right  is  so  strictly  upheld,  that  it  avails  even  against  the 
fiscus,  women  protectea  by  the  Senatus  Consultum  Kelleianumy 
2Sii Jiliifamilias  by  the  Senatus  Consultum  Macedonianum^^ 

Where  the  interests  of  several  minors  clash,  the  general  rule 
obtains,"  except  as  regards  natural  parents,  as  against  whom  no 
restitution  is  granted. 

The  minor  can  vindicate  his  property  in  the  hands  of  a  third 
party,  if  he  cannot  otherwise  obtain  full  satisfaction,  or  if  such 
thiid  party  be  a  possessor  nialafidei,^^ 

* 

§  1877. 

The  benefit  of  restitution   extends   also  to  the  heirs  of  the  The  mtitation 
minor,"  and  to  those  to  whom  they  have  been  conjointly  ceded,"  <^niinonM 
even  although  the  minor  have  renounced  his  rights  :*^  third  parties  tieT""'  "***" 

1^-  4»  4»  37*  •  P.  4,  4,  ai,  31,  et  yidc  in  eod.  f  26. 

P-  4, 4,  II,  ^  4.    De  ▼enione  in  rem,  *  P.  4, 4,  24,  §  a ;  Id.  35 ;  Voet.  I.  c. 

r^  Weber,    ▼.    d.    Beweitfdhrung  (on  '  $  24,  28. 

eViieQce)  in  Qf ,  Proc  p.  »oi.  ••  C.  2,  22, 6^7. 

J^*»S4i4i  C.  II,  29,  3.  '    "  P.  4,  4,  21  &  7,  §  J23  C.  2,  37, 

A.I141.  i»2,  3,  7,  xo.  12. 

Hofacker,  T.  2,  §  S32,  contra  Bur-  "  Thib.  SysL  d.  P.  R.  §  80. 

cbr^  p.  153-263.  "  P.  4»  4»  9»  P'- 1  W-  13.  S  1 1  W-  H\ 

;-»7i9>»>M-  Id.  35  5  Id.  39. 

P.  ia,2,9,§4;  P.  4^4,7,  §  4;  Id.  «*P.4,  I,  6}  C.  2,  34,  1. 

"1  ^  I }  Id.  25  5  Id.  36  }  C.  2, 27  J  Voet.  »»  P.  4,  4,  24,  pr. 

L  4i  T  4,  J 11,  22,  3 1,  32  J  Cocceii  eod.  *•  Cocceit,  1.  c.  qu.  8. . 

1^-  n,  16. 
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sfft^  however,  excluded,  except  where  their  interest  is  combined 
with  that  of  such  person.^ 

In  respect  of  securities,  if  the  minor  be  living  he  can  daim 
restitution  on  the  same  grounds  as  a  person  of  full  age ;  in  such 
case  the  surety  participates,^  if  he  cannot  be  proved  to  have  in- 
terceded with  the  view  of  renouncing  the  pleas  of  the  principal 
debtor,^ 

If  the  minor  can  only  claim  restitution  as  such,  the  sureties 
have  the  like  advantage,^  save  they  were  aware  that  they  inter- 
.    ceded  for  a  minor.^ 

After  the  death  of  the  minor,  two  cases  may  be  supposed, 
either  that  the  surety  is  the  heir  of  the  minor,  in  which  case  his 
obligation  as  surety  is  extinguished  by  confusion,  provided  it  be 
equal  to  that  of  the  principal  obligation  in  extent,  but  not  other- 
wise i^  or  that  a  third  is  heir,  in  which  case  all  that  obtains  which 
would  have  obtained,  had  the  minor  continued  to  live  J 

The  minor  is  under  obligation  to  restore  only  so  much  of  that 
which  he  has  received,  as  may  still  be  in  his  possession.* 

§  1878. 

Rett,  in  int.  The  minor  must  prove  that  the  bar^n  was  concluded  during 

wWenc"  '***  minority,  and  the  damage  he  has  suffered  in  consequence. 

The  minor  cannot,  however,  claim  this  relief  against  an  oUiga- 
tion  arising  out  of  a  delict,^  although  he  may  obtain  a  mitigation ; 
Nor  in  case  of  a  will,  for  he  may  revoke  Mt  at  pleasure  ;  Nor  on 
accoui)t  of  damage  accruing  after  the  contract,  as  if  he  have 
bought  a  house  at  a  low  price,  which  has  been  afterwards  burned ; 
Nor  when  he  has  falsely  represented  himself  as  of  full  age,*°  hod 
obstante  fraud  in  the  other  party,'^  or  obtained  the  veniam  atath^^^ 
in  which  last  case,  however,  he  can  petition  the  sovereign  for 
restitution  ; "  Neither  can  he  claim  the  privilege  as  against 
parents;"  Nor  to  relieve  himself  from  a  marriage,**  though  he 
can  for  the  previous  contract,  termed  sponsalia ;  ^^  It  will  not  be 
granted  to  restore  to  him  a  sum  paid  under  sentence  of  the 
court  i*7  Nor  when  he  has  ratified  the  contract  by  an  oath,^  or 
expressly  or  tacitly  revived  it  after  attainment  of  his  majority.^ 

*P-«.5.4»Hf  P.  •»«»  lOf  I.  P.C.  "P.  4,  4,  27,^1;  Id.47,^xilt 

Bland  4e  rest,  in  int.  min.  ez  causa  individ.  '  C.  »,  35^  1 1  P<  4i  4*  379  F* 

mag.  proficua  Goett.    1779;    Miiller  ad  ^®C.  1,  43. 

Leyier,  Obi.  191.  "  Coccdiy  L  c.  qu.  zo,  coatta  Voet.  1.  c. 

»  C.  »» 14,  1, 1,  i  43. 

•  P.  4^1  3»  95»  h  3-  "  C.  1,  43,  I,  t. 

*P-3. 3i5»-  ••C.2,43,». 

^  C.  2,  24,  I,  X ;  P.  44»  I,  7>  §  «  I  P-  "  C.  2,  42,  2. 

4,  49  13,  pr.  s  P.  46,  3f  959  §  3 ;  Hi>piiia'  '*  Bochmer,  I.  £.  P.  lib.  4,  oL  i,  ^  r^* 

de  eflfect.  resL  in  int.  quoad.  *'  I'CyKr,  sp.  295,  med.  8. 

"  P.  46,  3,  95,  ^  3 ;  P*  46)  If  5  et  14,  ^'^  Voct  tit.  de  min.  n.  22. 

42,  6,  3.  I*  Auth*  C.  2, 28. 

^  Webcr,  v.  d.  nat.  verbind.  ^113.  "  C.  2,  46,  1,  2  ;  P.  4, 4,  3,  ^  1  *  '• 


MODI  TOLLENDI  OBLIG. — REST.  IN  INT.  CAPITIS  DEMINUT.    I93 

A  minor  cannot  obtain  restitution  if  he.  have  suffered  in  con- 
squence  of  transaodng  business,  to  perform  which  he,  has  been 
publicly  authorized  ;  and  in  case  of  the  vfnia  atatisy  transactions 
l^aily  concluded^  before  the  sovereign  has  granted  restitution 
cannot  be  upset.^  ^  Manumission,*  and  the  adttio  handitatisy  in 
certain  cases  are  not  susceptible  of  restitution. 

§  1879, 

The  capitis  deminutio  minima  necessarily  involved  restitution,  RodtutioQ  on 
beause  arrogation  and  emancipation,'  dissolved  not  only  natural  the  ground  of 
tics,  but  also  civil  rights  and  obligations  strict!  juris ;  the  capitis  ^*"^«n"»"- 
dminutus  is  therefore  to  be  looked  upon  as  a  new  man,  and  the 
prxtor  will  in  such  case  reinstate  the  complainant.     Creditors 
can  obtsun    restitution  against   this  annihilation  of  obligations, 
although  the  children  cannot  do  so. 

§  1880. 

The  Edict  makes  special  mention  of  absence  as  a  ground  upon  Readttttio  by 
which  restitution  will  be  granted,  but  appends  certain  conditions  Ruonofab- 
and  limitations  to  it.    In  the  first  place  we  must  not  be  led  into  '^'^* 
misconception  by  the  bare  expression  absentioy  which  must  not 
be  applied  exclusively  to  merd  absentia  de  facto  from  any  place, 
it  extends  to  constructive  absence,  or  any  impediment  whereby 
a  person  is  prevented  from  following  up  his  right,  such  ks  error, 
madness,  or  die  like ;  and  in  the  particular  case  of  services,  to  any 
physical  impediment  whereby  its  free  exercise  may  be  rendered 
impracticable^ 

The  pnetor  does  not  go  the  length  of  promising  relief  on 
account  of  every  damage  arising  out  of  absence ;  far  from  it,  he 
protects  simply  against  any  damage  which  may  accrue  to  present 
or  future  property,  on  the  ground  of  the  complainant  not  being 
in  a  position,  on  account  of  absence,  to  inforce  his  right  at  the 
proper  time,^  and  even  then,  only  where  the  rights  of  third  parties 
wOl  not  suffer  by  the  grant  of  such  relief.^ 

The  relief  on  account  of  absence  also  depends  very  consider-  Abienceofthe 
ably  on  the  person  who  may  be  absent ;  hence,  in  a  case  where  dc<«ndent. 
the  ridit  has  lapsed  on  account  of  the  absence  of  the  party 
complamed  of,  a  restitution  will  undoubtedly  be  granted,?  provided 
alw^qrs,  that  he  did  not  leave  any  attorney  duly  authorized,'  and 

'C.  1,45,  I  i  Cocceii, L  c.  qu. 4.  *  P.  4^  i,  7  5  P.  4,  6,  i-  Id.  17,§  ult, ; 

'C.  1,31,  I.                *§  401-5,  h.  op.  Id.   27y  41,  43;    Voet.  eod.  ^  10,  11, 

'Huhat  S]nt  des  P.  R.  §  694 ;  P.  49  17. 

<t  1,^1;  P. 3, 6, 6;  P.  8,  3,  349^1  ct  •P. 4,  6,  18,  19,20. 

^'  5o».i7i  «H»  §  1}  P.  <lc  TouUieri  de  «  P.  4,  6,  1,  %  1 5  W.  ai,  pr.  §  2  }  Id. 

pTCXBtia  et  abientia,  CoUectan.  Diss.  18;  22,  39,  for  the  words  of  the  edict. 
CottKliilkdac.for.T.3,ci. 
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Abtence  of  the 
plaintiff. 

Excusable  ab- 
sence. 


Inexcusable 
absence. 

Voluntaty  ab- 


Effect. 


that  no  difenstnr  assumed  the  care  and  protection  of  his  interests,^ 
for  then  tne  suit  for  restitution  can  be  utterly  avoided  by  protest 
in  that  behalf. 

Where  restitution  is  praved  on  account  of  the  absence  of  the 
complainant,  he  is  bouna  to  shew  that  such  absence  was  un- 
avoidable, and  not  merely  voluntary  on  his  part ;  for  where  there 
is  no  laches,  or  the  absence  were  taudabilis  or  iniifferens^  restitu- 
tion will  be  granted^*  provided  it  cannot  be  proved  diat  the 
absentee  committed  a  gross  neglect  in  not  naming  some  person 
to  represent  his  interests.' 

In  cases  of  absentia  vituperanda^  or  dishonouraUe  absence,  Ae 
absentee  is  bound  at  least  to  prove  that  he  committed  no  laches.^ 

In  cases  of  absentia  voluntaria^  restitution  will  deariy  be  granted 
where  the  absence  is  laudabilis;^  and  on  the  ground  of  indtffirm^ 
or  not  UameaUe  absence,  on  the  absentee  proving  that  he  is  not 
chargeable  with  the  loss :  ^  he  has,  however,  no  ckim  for  relief  if 
the  sd>sence  come  within  the  categorie  of  absentia  vitttperanda^ 

Restitution  has  the  effect  of  re-establbhing  the  former  legal 
status  by  an  actio  recissoria^  which  lies  against  ailV  possessor  of  the 
object  of  a  real  right,  and  which  is  prayed  simply  bv  the  plaintiff 
alleging  generally  the  ground  upon  which  he  seeks  restitution 
without  having  oDtained  it  precedendy.^ 


Resdtation  on 
the  gioiind  of 
ennor. 


§    1881. 

The  praetor  grants  restitution  expressly  on  the  ground  of 
error,  which  is  a  plea  in  some  measure  analogous  to  that  of 
absence,^  although  more  circumscribed  in  its  nature.  The  Pan- 
dects contain  nothing  beyond  individual  examples  of  such  restitu- 
tion,i<^  whence  we  can  at  most  deduce  the  rule  of  errar  being  onlv 
a  foundation  for  restitution  in  cases  where  such  error  is  in  itseU 
not  a  ground  of  nullity,  when  another  seeks  an  evident  benefit  at 
the  expense  of  the  party  so  in  error. 


Restitution 
under  the 
general  clause 
of  the  Edict. 


§   1882. 

So  much,  then,  for  stated  causes  ;  but  the  general  clause  of  the 
Edict  reinstated  all  who  were  damnified  without  fiiult  of  their 
own, — as,  for  instance,  on  account  of  the  absence  of  the  other 
party,  on  account  of  neglect  on  the  part  of  the  attorney  or 
advocate,  or  ignorance  or  error  of  any  fact,  unforeseen  accident 


» c.  7, 40,  *. 

*  p.  4, 6y  a6»  %  ult  et  29. 
'  Id.  iS  \  Voet  eod.  §  4. 

«  P.  4,  6,  ftS»  ^  M  I^  ¥hh  15  P-  4» 

4,20. 
^  P.  4»  6,  z8,  pr. 

*  P.  4,  6,  A2  $  coiDiftre  P.  4,  6,  28, 
§  I J  Id.  40,  ^  1 ;  P.  4,  4,  20  J  Voct. 
1.  c,  §  5  5  Hofackcr,  T.  2,  §  853. 


^P.4,6,  145  P.  2,ZI»2,^S. 
•P-4.«f§5l  P-4.  «>  M  P-  44»  7. 

35: 

»  P.  4,  I,  a. 

••p.4.6,H3;P.  »7,  «,  i,§6jr 

^,  6,  I,  ^  17  {  vide  Tlilb.  1.  c  f  69^ 
cidng  Francke  Beytr.  x,  AbthL  ]».  84>->94t 
^^'^^^^^''^f  P*  3S3~39>  \  Thih.  Vefsociie,  s, 
V.  4»  Abth.  n.  vii. 


MODI  TOLL.  OB. — REST.  IN  INT.  EX  CLAUSULA  GENERALI.     I95 

or  illness ;  in'  which  last  case,  however,  the  disease  must  be  morbus 
smticusj  such  as  hinders  a  man  from  attending  to  his  business ;  or 
on  account  of  a  change  of  circumstances,  when  those  which  induced 
the  contract,  expresse  or  implicite,  had  changed  and  caused  injury. 
Want  of  faith  on  the  one  side  will  not  justify  the  other  side  for 
non-fulfillment,  for  the  aggrieved  party  should  sue  for  specific 
fulfillment  and  damages.' 

*  C.  %f  6,  17. 
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De  ObligadonilMM  que  cz  Delicto  Nafkaqtor — ^Difiercnce  between  Private  and  Pubiv 
Offences— and  Actionet  Pqnalei  and  R'd  Penecutoiue  genenlly-^Fiutno — Origin  n 
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Pnetorian  Edict  and  bter  CondtDtioos-^Rapina  or  Vi  Bononun  Rapinniio— Or' 
Pnetorian  Origin — Penalties  ibr  this  Oflfence-— Damnum,  Injuria  Datum  ex  Le^ 
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Progress  of 
Roman  legisla- 
tion reelecting 
the  divirion  of 
delicts  into 
private  and 
public 
Theante- 
decem  viral 
period. 


.  §  1883- 

Under  the  constitution  established  in  the  earliest  age  of  Rome 
by  Numa  Pompilius,'  the  civil  polity  was  based  upon  and  so  inti- 
mately interwoven  with  religious  observances,^  that  everv  ofiense 
'  was  considered  in  the  light  of  a  crime  against  religion,  which  drew 
down  a  curse  and  destruction  upon  the  evil  doer,  his  property,  his 
race,  and  in  some  measure  upon  ^he  whole  community,  and  there- 
fore demanded  in  cases  of  graver  crimes  atonement  by  punish- 
ment, and  other  extraordinaiy  measures,^  of  which  we  find  the 
following  description  :  ^i  contigerit  moveritque  possessiommy  pr^ 
movendo  suam^  alterius  nunuendo^  ob  hoc  scelus  damnalfitur  a  Diis, 
Si  servi  faciantj  dominio  mutabuntur  in  deterius.  Sed  si  conscientia 
dominica  fifty  celerius  domus  extirpabitur^  gensque  ejus  omnis  inttriet, 
Motores  autem  pessimis  morbis  et  vulneribus  afficitntur^  membrisqut 
Skis  debititabuntur.  Turn  etiam  terra  a  tempestatibus  vel  turbinilus 
pkrumque  labe  tmvebitur.     Fructus  sape  ladentur  decutienturque 

1  Walter  Gesch.  des  Rom.  Rechts.  bis'  12,  8  \    vide  W.  Ran.      Dat  ctmJ^ 

anf  Justinian,  Ed.  »,Bonn  1846  (Hiftory  of  recht   der  Romer  von  Romulus  bis  au( 

the  Koman  Law  to  Justinian's  time).  $  752.  Justinianusy  Leips.  1844  (Ciiminal  law  cf 

'  Liv.  I,  26  'y  Dionys.  3,  22  \  Tac.  An.  the  Romans  from  Romulus  to  Juidflufl). 
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The  cuning 
of  cities. 


Prindple  of 
capital  and  pub- 
lic panishments. 


iahibus  atque  grandine^  canicuUs  interienty  robigine  occidentur^ 
muita  dissertswms  in  fopulo  fieritJ^ 

The  Greeks  fidlowed  the  same  superstition  of  cursing  a  city ; 
for  we  learn  from  Strabo,^  *^  that  Troy  was  not  rebuilt  because 
later  colonists  dared  not  settle  on  the  spot,  on  accoimt  either  of 
the  dire  £ue  which  had  beMen  it,  or  the  curse  pronounced  over 
it  by  Agamemnon,  in  accordance  with  the  ancient  custom."' 

Capital  punishments  rested  upon  thb  principle  devotine  the 
noxious  in^vidual  to  the  gods/  whence  the  executive  authority 
suspended  the  offender  on  the  arbor  infelix^  dedicated  to  the  evil 
powers ;  nav,  he  was  a  caput  lupinum^  and  might  be  slain  by  any  one 
with  impunity  ;^  his  property,  too,  was  devoted  to  sacrifices  and 
supplications,^  though  in  &ct  it  was  confiscated  to  the  use  of  the 
priesthood.^ 

There  were  other  offenses  which  only  aimed  at  the  indemnifi- 
cation of  the  injured  party,  in  respect  whereof  a  composition  was 
allowed.^ 

§  1884. 

When,  however,  the  Twelve  Tables  were  promulgated,  the  TheDecemTiwi 
law  of  punishments  was  placed  upon  a  more  definite  foundation.  J^«>»^  "«» 
I  he  more  senous  offenses  were  especially  animadverted  upon,  of  ofienM. 


Of  prirate 
pnniahmrnti. 


'  Vegoia  apod  Goes.  p.  %$%» 

3  Stabo  ^Qgr.  %%^  ly  p.  60X9  Casaub. 

Ed. 

'  Tnassct  Rof.  Soc  lit  vol.  i,  N.  S. 
P'  130*  Topoiiaphy  of  the  Homeric  Uium, 
tnakted  and  edited  from  the  pottfaumoiis 
M.S.  vkh  notes  and  commentaries  hf  Dr. 
P.  ColqnlMiim.  **  O  Jeniaalemy  Jerasakm, 
tkst  that  kilkst  the  prophets  and  stonest 
tttem  which  are  sent  unto  thee  how  often 
would  I  hare  gathered  thee  together,  eren 
«^  hen  gathoeth  her  chickens  under  her 
wmp}  and  ye  would  not?  Behold,  your 
h&ae  k  kfi  agt0  jou  duBiau!^  (Matt.  239 
\1%  3S;  Tide  et  Exckiel,  xft»  19  \  Id.  »x, 
:S;U.  la,  31;  Luke  13,  34).  The 
Old  Totament^  too,  has  many  socJi  ex- 
^plo  rjcr.  zzT.  iS  \  vide  Vaoz,  Nlne- 
ve)i  and  Penepolisy  ch.  3,    p.  38,    ist 

Ed.  J  Judith,  i.  7,   la) 

"Jnoakm  and  die  dtks  of  Judah,and 
^  kiagi  thereof  and  the  princes  thereof, 
tt  make  them  a  deselaticnf  an  astotmbmentf 
*  Asnia^,  and  a  cmru"  referring  to  the 
(iotnctioa  of  Nmeveh,  B.C.  606.  Na- 
>i'iin  iS,  10}  2^ph.  2,  139 1&  14.  The 
BKxt  passage  alludes  to  Babylon  .  .  .  . 
"  Then  sbidt  dioa  say,  O  Lord,  thou  hast 
*?oha  agnost  this  place  to  cut  it  off,  that 
cone  ihaQ  loaain  in  it^  ndther  man  nor 
(K3at,bDCthatit  thaXL  he  Jtulati  fir  ever*^ 
ijw-  H,  » ;  Id.  50,  13,  23, 49,  50  5  Id. 

^^)^9>37><^»  Ini.  I3»i9  9  Back.  26, 
-">  *S.    As  to  Tyre  (Ezckiel  26,  14 }  vide 


et  Eaek.  27,  36,  and  28, 19)  ..... 
**  And  I  will  make  thee  as  the  top  of  a 
rock|  thou  shalt  be  a  place  to  spread  nets 
upon,  thou  tbalt  it  bmlt  no  more^  for  I 
the  Lord  have  spoken  rr,  saith  the  Lord 
God'*  .  .  .  .  ^  when  I  shaU  nuJce  thee  a 
desolate  city^  like  .the  cities  that  are  not  in- 
habited (Id.   19,  20}, in  pbces 

detdateofddJ*  As  to  Samaria,  Hos.  13,  16. 
Moab.  fr  Amon.  Zeph.  2,  8, 9  ;  Jer.  49, 2. 
Sodom,  &c.  Gen.  19,  24.  Ai,  Jos.  8,  28. 
Egypt,  Exek.  29, 9  j  Id.  30, 6.  Edom,  Ezek. 

^5)  13  f  J^*  499  17*  Aioab,  Zeph.  2,  8. 

^  Festus,  ▼.  aliut^  plorare,  aacratae,  ter- 
mino»  DionTB.  2, 10  &  6,  89 ;  Lit.  29  8  & 
6,  8^.  The  sacrifice  of  Inac,  and  the 
doctnne  of  the  scape-goat. 

*  Lit.  I9  2,  6 )  Plin.  H.  N.  x8,  3. 

*  This  was  b  the  early  period  of  English 
law  the  case  vAth  an  oodaw,  as  the  term 
imoorts.    Dionys.  L  c. 

^  Senr.  ad  iSndd.  i,  632 ;  Festus  v. 
Sacratae  j  Ijt.  2,  8  &  3,  55 ;  Dionys.  8, 
79  9c  xo,  42. 

'  Compare  i  Sam.  ii.  13.  '<  And  the 
priest^s  custom  with  the  people  was,  that 
when  any  man  offered  sacrifice,  the  priest's 
servant  came  while  the  flesh  was  in  the 
seething-pot  with  a  flesh-hook  of  three 
teeth  in  his  hand,  and  he  struck  it  into  the 
pan  or  kettle,  cauldron  or  pot ;  all  that  the 
flesh'hook  brought  up  the  priest  took  for 
himself." 

*  Fcst.  V,  Talionis. 


198 


THE   ROMAN   CIVIL   LAW. 


Contrast  of 
civil  and  sacer- 
dotal legis- 
lation in  this 
respect. 
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the  Decemviral 
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and  a  public  punishment  assigned  to  some  of  tbem,  and  to 
others,  a  pecuniary  fine,  for  the  benefit  of  the  injured  party. 
Few  were  made  capital,^  demonstrating  in  a  remarkable  degree 
the  difference  between  sound  civil  legislation  and  the  Uoodthtrsty 
severity  of  the  sacerdotal  class  which  had  preceded  the  Decem- 
viri. 

In  process  of  time  the  distinction  between  public  and  private 
offenses  became  more  and  more  developed,  until  ultimately  a 
separation  between  critmna  pubtica  and  delicta  privata  was  Mj 
recognized.^  The  basis  of  the  latter  was  an  obligatoiy  daim,  prcv- 
secutable  before  the  ordinarjr  civil  tribunals,  and,  like  other  por- 
tions of  the  private  law,  were  subject  to  the  provisions  of  the  practo 
rian  edict ;  while  that  of  the  former  was  an  injury  to  the  public, 
prosecutable  only  before  the  populusj  and  dependent  upon  special 
enactments. 


Radical  reform 
in  criminal 
punishment  to- 
wards the  close 
of  the  Republic. 

The  establish- 
ment of  per- 
manent tri- 
bunals for  more 
serious  offenses. 


§    1885. 

Towards  the  close  of  the  republic,  when  the  corruption  ot 
manners,  and  the  desuetude  of  the  more  ancient  procedure,  ren- 
dered a  radical  reform  in  the  criminal  prosecutions  necessary,  it 
came  under  the  especial  notice,  of  the  legislating  governor  of  the 
state.  The  most  serious  description  of  offenses  was  made 
punishable  by  detailed  piebiscitay  for  each  of  which  a  permanent 
tribunal  was  established,  and  both  the  measure  (^  punishment, 
as  well  as  the  form  of  process,  fixed  and  determined ',  and  under 
this  head  may  be  quoted  the  Leges  Cornelia  of  Sylla,  those  of 
Pompey,  and  the  Leges  Juliana  of  Caesar  and  Octavius,  aivi 
henceforth  the  indictments  under  the  provisions  of  these  laws 
before  such  fixed  tribunals,  were  regarded  as  the  ordinary  modes 
of  procedure.  Contrasted  with  such  were  the  extraordinary  im- 
peachments, quastiones  extra  ordinem^  in  which  the  populus  gene- 
rally, or  a  special  commission  appointed  for .  the  individual  case, 
decided.' 


Reforms  in 
criminal  pro- 
cedure and 
punishment 
under  the  Em- 
perors. 


Additional  acts 
made  criminally 
prosecutable  by 


§    1886. 

Under  the  emperors,  new  authorities  replaced  the  older  ones 
with  another  and  revised  mode  of  procedure,  notwithstanding 
which  the  ancient  conception  of  crimes  and  the  measure  of 
punishments  formed  the  bases,^  and  those  penal  prosecutions 
only  which  proceded  upon  the  principle  of  these  laws  ob- 
tained the  denomination  of  judicia  publica.^  In  addition 
to  which,  many  acts  not  provided  for  in  the  existing  laws 
were  constituted  offences  by  the  imperial  rescripts  and  general 


rc'scnpt. 


*  Gc.  de  re  publ.  6,  10. 

*  P.  21,  I,  17,  §  18. 

'  Cic.  dc  fin.  2, 16 ;  Aacon.  in  Milon,  12 


(32)  p.  4.6  5  Orell,  vide  post  extia  or&wn: 
crimina. 

<P.  48,  1,8;  P.  48,  16,  iS,§i- 

«  P.  48,  1,  1. 
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legislation,  and  so  became  criminally  prosecutable  and  punishable  ;^ 

such  were  nevertheless  termed,  by  way  of  distinguishing  them 

from  the  Ibrmer  offences,  extraordinaria  crimina^^  or  even  crimina 

prlvata,^    In  all  such  cases,  a  very  large  discretion,^  extending  Enlarged  dis- 

even  to  capital  offenses,  was  allowed  to  the  judge,  whose  arbitrium  f^c^^on  of  the 

in  determining  the  measure  of  punishment^  received  a  considerable  ^"  ^^' 

extension  even  with  respect  to  ordinary  oiFenses.^ 

In  die  process  of  time,  certain  delicta*  privata  were  made  Progress  of 
amenable  to  public  punishment,  partly  by  express  laws,  and  partly  >^e<i'>M  ^^ 
by  extraordinary  process,?  whereby  the  plaintiff  had  the  choice  °  ^*^ 
between  a  private  action  and  a  pubhc  prosecution ;°  nevertheless, 
when  satis&ction  had  been  obtained  by  one  method,  it  could  not 
be  pursued  by  die  other  ;d  moreover,  as  a  general  rule,  an  extra- 
ordinaiT  punishment  could  not  be  superadded  to  a  private  one.^^ 
Nevertheless,  the  prosecution  of  a  purely  civil  claim  was  recon- 
cilable with  a  criminal  prosecudon;^  but  die  penal  prosecution, 
00  the  ground  of  a  private^  delict,  was  not  admitted  when  the  act 
properiy  came  under  some  other  description  of  public  offense.  ^^ 

§  1887. 

We  now  pass  to  contracts  arising  out  of  tortuous  acts,  termed  Obiigationes 
Mgatimus  ex  delicto  or  ex  maleficio — words  which  in  their  strict  ^"*  "  ^^^^^^^ 
sense  certainly  convey  every  sort  of  ill  deed,  their  signification  is,  "**^"°'"'' 
however,  in  its  technical  sense,  doubly  restricted.     First  of  all, 
obljgatio  ex  delicto  is  used  to  distinguish  a  private  from  a  public 
ofeise ;  wherever,  therefore,  the  expression  privatum  delictum 
is  em{^yed,  we  must  understand  it  as  opposed  to  judicium  pub* 
Ileum.     The  Romans  restricted  the  use  of  the  word  even  still  Offensa,  the 
further  to  those  private  offenses  for  which  actions  lay  by  the  older  puna^^cnj  ©* 
civil  law,  thus  attaching  to  the  expression  a  certain  historical  diitinguUhawr* 
quality,  in  the  same  manner  as  was  done  with  the  word  contractus^  from  public 
which  was  originally  used  to  designate  actionable  obligations  only.  off«°««* 
These  were  restricted  to  four :  sed  ilia  ^uidem    ...... 

in  qvatuor  dividuntur  ;  higc  vera  unius  generis  sunt ;  nam  omnes  ex 
re  nascunturj  id  est,  ex  maleficio,  veluti  ex  fiirto,  aut  rapina,  aut 
damno,  aut  injuria.^^ 

It  is  natural  to  conceive,  whatever  may  have  been  the  original 
and  strict  signification  of  an  obligation  arising  out  of  a  tort,  that 
it  would,  in  process  of  time,  undergo  in  practice  progressive  modi- 

• 

|P-47>  X9>  i>  *>  P*-- 1  P-  47»  h  3-  ''  ^-  47»  »,  91 )  P.  47,  10,  5,  pr.  §  9, 

P'  47a  II.  10 ;  Id.  4.5 ;  1. 4«  4,  10. 

■P.4S,  19,  I,  $  3  J  P.  47,  II,  3  ;  P.         »  P.  47,  I,  3  5  P-  47>  *>  9*- 

47,13,14  P.47»  X4»  *J  P-  47>  I5>  35         '  P- 47»  lOf^J  P.48,1,45  P- 47»  »» 

F.  47, 20,  1 5  P.4S,  1,1.  »,§!. 

*  P.  47,  iS,  1, 4  la  5  P.  47»  *o,  3,  §  a  5         »»  p.  ^y^  j^  56,  §  1 5  P.  39>  4i  9>  §  5- 
P.  11,7.8,%  15  P.  48»3»4i  C-9»i»3-  "C.  9,  31,  15  3,8,3,4. 

*  P.  47,  II,  9.  "  P.  47,  10,  7, §  I. 
P.  48, 19,  II,  pr.  13.  **  I.  4,  I,  pr. 
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fications,  which  has,  in  fact,  been  the  case.  The  praetorian  quity 
extended  these  still  further,  so  that  they  acquired  in  nunv  in- 
stances a  form  totally  different  from  that  which  they  ori^nally 
possessed. 

The  same  distinction  obtains  in  England,  and  is  perceptible  in 
the  form  of  action,  which  may  be  either  on  the  contract,  on  the 
case,  or  in  tort. 

§  1888. 

Delictum  is  the  wilful  infringement  of  a  penal  enactment  In 
the  first  place,  then,  it  is  an  infringement ;  in  the  second,  a  wilful 
one,  for  the  simple  infringement  is  not  conclusive  without  the 
malus  animus  J  for  otherwise  a  delirious  person  who  killed  another, 
yoimg  children  who  accidentally  caused  the  death  of  others,  idi(^ 
and  other  irresponsible  persons,  would  be  guilty  of  murder.  In 
Of  a  peiui  law.  the  third  place,  it  must  be  the  infringement  of  a  ^enal  law,  for  if 
the  law  append  no  penalty  to  the  witting  infringement  of  its  pro- 
visions, no  delict  arises ;  thus  the  law  provides  that  testaments 
shall  be  made  with  certain  formalities,  but  no  penalty  is  incurred 
by  making  them  otherwise,  although  the  testator  be  fully  await} 
that  he  is  executing  an  informal  act*^  where,  however,  me  diree 
requirements  are  present,  a  delictum  is  clearly  committed,  and  an 
obligation  has  accrued. 


Condidoat  re- 
qoittte  to  a 
delictum. 
InftingemenL 
Malut  animiu. 


Informal  acts 
noCpoiaL 


§    1889. 

An  infbmud  act  differs  from  an  illegal  act,  which  is  a  malum 
prohibitum^  and  both  are  accompanied  by  penalties,  distii^shable 
from  each  other  in  their  essence,  that  of  the  former  being  iVrtrinsic, 
and  that  of  the  latter  ^^rtrinsic ;  thus,  a  praetorian  testament,  to 
witness  which  a  number  less  than  seven  had  been  summoned, 
would  be  an  informal  act,  the  penalty  for  the  performance  of 
which  would  be  intrinsic  ;  that  is  to  say,  the  instrument  would  be 
ipso  facto  void.  On  the  other  hand,  to  sign  another's  name  to  i 
deed  would  be  to  commit  a  forgery,  to  which  an  express  penalty 
is  attached,  and  which  is  therefore  extrinsic. 


§  1890. 

Delictum  must  A  delictum^  or  crime,  is  to  be  considered  either  in  respect  to 
contain  a  leatut.  the  damage  which  may  accrue  to  the  state  by  its  commission, 
direcdy  or  indirecdy,^  and  contams  something  prohibited  and 
illegal,  termed  reatuSj  which  brings  along  with  it  the  penalty  of 
indenmification,  or  punishment,  which  differ  widely  from  each 
another ;    the  first  applies  stricdy  between  man  and  man,  and 


'  Weber,  note  *,  in  Hopfiier,  §  loii, 
who  makes  a  triple  divinon  with  respect  to 
the  object,  viz.,  that  crimes  are  committed 


by  a  delinquent  against  God,  oaeVielf,  < ' 
others :  this  is,  however,  ineaact. 
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where  the  dsnnage  is  of  a  personal  nature,  resulting  from  a  tor^ 
nious  act,  therefore  the  consequences  of  the  action  of  tort  extend 
to  heirs.    Punishment,  on  the  other  hand,  is  applied  to  a  tortuous 
act  of  a  public  nature  :    here  indemnity  is  not  ^imed  at,  but  the 
restraint  6f  an  ill-doer  in  future,  and  the  detecjirig  of  others ;  for 
this  reason  punishment  is  purely  personal,  aiHJLin.no  (ase  extends' 
to  heirs,  on  the  maxim  that  actio  peribn^ps^imrttur^  cum  persona. 
To  give  it  such  extension  would  be  not  only  a  gto^s"  absiir^ity,  but  Vlcarioos 
an  admission  of  the  efficacy  of  the  vicarious  pu^skment  existing  P«»»«lJ«»cnt. 
inChina,^  but  which,  has  not  yet, reached  western  Europe,  like  ?R 
\Tcarious  worship.      Indemnity  by  Vay  of  fine,  on  the  other 
hand,  comes   gut  of  the  personal   property  of  the  delinquent, 
and  can  therefore  be  demanded  of  the  heir  who  has  inhdtited 
the.  property.*     Thus,  when  a   testator   is    sued  in  tort,   and  Effect  of  the 
the  suit  has  proceded  as  far  as  the  litis  conUstatio^  the  heir  is  11^^^^^?^^^ 
liable  for  the  amount  of  the  damages  assessed ;  but  ii^  the;t  case  of  ji^rty  in  dfe 
a  pubEc  offence,  the  heir  only  becomes  liable  in  ca|elk>^^^£«theiXindsof  hein. 
ancestor  or    testator    has    been  convicted  durii^^fe^Jlifejme,  ^^^^^ 
but  has  not  paid  the  fine,  because  in  such  case  the  fine  is  a  debt 
on  the  estate,*  which  had  either  absolutely  9r  inchoately  accrued. 
In  the  former  case,  before  the  estate  was  divested  out  of  the  an- 
cestor or  testator ;   and  in  the  latter,  on  his  undertaking,  by  the 
//*//;  contestation  to  abide  the  result  of  the  action.  ^ 

§  1891.  % 

A  (>ubKorofFense  is  that  of  which  the  laws  take,  cognizance,  as  Public  offenses 
an  insijfa,pr  injury  to  the  commonwealth,  and  which  on   that  aninjaryto 
accoun^p  obnoxious  to  a  public  penalty.  '  wtawT"*^"" 

Private  offenses,  'on  the  other  hand,  consist  in  insults  or  in-  Private  offenses 
juries  which  one  cititen  or  subject  of  a  state  commits  against  injuries  to  indi- 
anothit;   legislators  have  allowed  persons  so  aggrieved  to  sue  ^**^^^'* 
for  a  private  pecuniary  penalty,  or  fine,  to  be  paid  to  the  plain- 
tiff. 

The  state,  or  ^public,  is  insidted  and  injured,  by  every  offense  Connection  bc- 
committed  by  man  against  his  fellow  man,  for  as  all  are  mem-  tweenpabiic 
hers  of  one  body  pontic,  the  injurjr  of  any  one  of  the  members  *^  p"vatc 
of  that  body  by  another  is,  in  the  abstract,  an  injury  to  all. 

There  are,  however,  some  offenses  in  which  tne  injury  done  injury  done 
to  the  individual  is  looked  upon  as  the  principal  question,  and  the  conadered  first 
public  injury  is  rendered    subsidiary   to  it,  and  hence  termed  ilJdWWwV**^ 
privatay  amon|  which  are  to  be  reckoned  Thefts,  Robberies, 
Damage,  and  Defiimation  j    Furtaj  Rapina^  Damna  injuria  data^ 
and  Injuria,    In  these,  the  person  robbed  may  sue  for  a  private 

Mt  alio  appears  to  hare  obtained  amongst     dren  unto  the  third  and  fourth  genera- 
tfae  Jewi,  fbm  the  expression  of  «  visit-      tion." 
rag  the  tias  of  the  fathers  on  the  chil-         *  P.  48,  2,  %o  ;  Koch.  inst.  jur.  crim« 
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penalty ,  which  in  the.  case  of  theft,  for  instance^  extended  to  the 

recovery  not  only  of  the  object  stolen,  but  of  douUe  or  treble  iis 

value  by  way  of  liquidated  damages. 

Where  fifst  as         The  pubOc  nature  of  certain  offenses  is,  on  thd  other  hand, 

regards  the  pub-  looked  upon  as   the  principal   question,  and  a^ovcrpding  all 

^**^'  private  considerations.  To  this  category  belong  Miraer,  Adulter}', 

r ublic  violence.  Peculation — Homicidium^  Jdulterium^  Vis  puhllca, 

Piculatus-^which  are  termed  delicta  pMcay  and  punished  m  ^ 

more  exemplary  and  public  manner. 

Public  offemd    *'  These  public  offenses  are  either  strictly  so,  otherwise  termed 

ordinatyor        ordinariay  ot  they  are  extraordinaria  \   to  the  first  class  belong 

resect  of  *thc  ^  ^^^  ^^^  punishment  of  which  has  been  fixed  by  a  public  law, 

penalty.  lige  publica i^  where,  however,  the  public  -good  requires  that  z 

pcena  publica  should  be  attached  to  certain  offenses,  such,  in  the 

absence  of  any  comitial  law  in'  that  behalf,  are  termed  deUcta  ex- 

traordinariay  a  term  of  which  private  offenses  are  also  capable, 

where,  in  addition  to  the  pagna  privatay  they  are  obnoxious  to  ^ 

poena  pubUca. 

S  1892. 

Theoiy  of  Inasmuch  as  the  delinquens  is  under  the  obligation  of  sufFering 

actions  arising      ^^  peiudty,  and  indemnifying  the  injured  party  in  stated  damaccs 

out  of  a  debet,      r       ^    •    •  l-  l    l  '     ^     l        ^        -.  •      j''  -.l         iTL 

for  the  mjury  which  he  may  have  sustamed,  the  offense  gives 
Actio  rei  perse-  rise  to  two  actions  :  an  actio  rei  persecutoria  lies  for  the  damage^ 
cutMia--condic-  under  which^ead  fall  the  condictio  furiivOyfoT  restitution  of  an 
actio  rerum"  object  Stolen,  and  liquidated  damages  j  or  the  actio  rerum  amotarum^ 
amotarom.  where  One  of  the  two  parties  to  a  marriage  claims  pbj^ts  im- 
properly made  away  with.  . 
Actio  criounalU  The  actio  crimtnalisy  or  accusatioy  is  for  a  [public, '%hile  the 
or  accmatio        ^^^y^  papfittlisy  on  the  other  hand,  implies  a  private  penalty,  such  as 

impUesapub-         ,        '^^.     >.     :•    r      j      1.1  j        1      •     '^  ^ 

lie  penalty.         the  actto  furtty  for  double  or  quadruple  damages. 

Actio  poenaiis  a        Sometimes  two  are  conjoined,  and  in  such  case  the  action  is 

private  penalty.    XAiTRsA,  mixed ;  this  occurs  when  the  action  is  for  a  sum  of  money, 

Mixed  actions.      .      1    j.         .    j  •  11  1    .  «  -    .  'j 

mcluding  mdemnity  and  damages,  and  m  such  case  it  is  termed 
Acdo  rei  et  actio  rei  et  poena  persecutoria.  The  actio  vi  honorum  raptorum  is 
pane  persecu«  of  this  class,  for  after  having  recovered  quadruple  stated  damages 
^"*'  fropi  the  robber,  the » specific  thing  cannot  be  demanded  in  addi- 

tion, for  in  this  case  \  represents  such  object,  |  the  penaln^';  in 
like  manner,  both  the  indemnity  and  the  penalty  are  induded  in 
a  sentence  under  the  Aquilian  law.  The  actio  ex  lege  Aquilia  has 
this  effect,  that  if  the  offense  for  which  it  is  brought  be  denied  by 
the  defendent,  but  proved  by  the  plaintiff,  the  judgment  goes  for 

*  P.    47,    1$,   3,  %  s.      Pnevaricatio  public  offences.    Any  excess  in  the  peoalt) 

Mucerius  holds  to  be  no  delictum  pub-  over  and  above  that  fixed  by  a  comitial  m 

Ucvoii  although  punishable   under  Nero  converts  a  delictum   ordinarium  ioto  an 

by  the  Senatus  Consultum  Turpillianunu  eztraordinxrium.    Bahmer  disk  de  abig-  &• 

Ulpian,  p.  47,  IX,  3,  telh  us  the  stelliona-  furto  e^uorum,  cap.  i,  %  s»>^^*i  £lect.vd. 

tus  and  crimen  pilatae  hcreditads  were  not  3,  p.  342,  sq^.,  quod  vide. 
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doabie  y!dae;»  and  in  such  di^Ue  Talue  is  included  the  ^niage^ 
and  the  penalty. 

There  are  other  aedons  in  which  the  plaintiff  does  not  com-  Acdonet  Tindio 
plain  that  his  tangiUe  property  has  Been  in  any  way  diminished^  ^*»  spinntei. 
but  alleges  that  he;  has  received  a  special  damage  by  defamation  and 
insult,  for  which  he  demands  damages'  by  way  of  satisfection,  as  far 
as  he  IS  concerned,  and  by  way  of  punishment,  as  regards  tihe  de^ 
fendcnt.     These  are  termed  Yariously  actiones  vindictam  spirantes 
— f»ir  ad  meram  vindictam  tendunt — ^qua  vindictam  spirant^  or 
actions  for  injuries  received.  Of  this  nature  is  the  actio  revocatoria^  Actio  reroca- 
which  lies  against  an  ungrateful  donee,  and  the  querela  inofficiosi  ^™'    , 
testamentij  on  the  ground  of  disherision  being  an  insult  to  the  ^^     . 
party  disinherited ;    besides,  the  inheritance  forms  no  part  of  the 
property  of  the  plaintiff,  upon  which,  by  the  more  ancient  Roman 
W,  he  had  not  any  daim.     O^,  a  like  description  is  the  actio  in  Actio  m  factum 
factum  contra  euhiy  qui  sine  venia  in  jus  vocavity  because  originally  ^^^^  eum  qui 
by  the  Roman  law,  the  plaintiif  summoned  the  dcfen<fcnt  himself,  "^y^ '°  ^^ 
ind  not  by  the  officer  of  the;<&&t,  termed  the  apparitor  ;  this  he 
could  do  m  any  ordinary  case ;  but  wh^  he  proceded  against  per- 
sons to  whom  he  owed  particular  reverence,  such-  as  parents  and 
patrons,  he  was  under  the  obfigation  of  petitioning  the  prastor  for 
leave  to  bring  suit,  an  omission  pf  which  subjected  him  to  a  fine 
of  50  aurei.    '  So  also  the  actio  de  calfimniatoribusy  where,  in  the  Actio  de  calum- 
case  of  second  marriages,  the  widow  loses  the  guardianship  of  her  '"aton*>"«- 
children,  on  remarriage  \  and  ^ere  a  husband  having  contracted  3 
second  marriage,  is  debafred  from  leaving  his  second  ^Mq  more 
fcy  will  -than  a  child  of  the  first  marriage.      These  are  partly 
Gctioms  panaleSy  and  partly  rei  persffutaria. 

With  jKspect  to  the  nature  of  the  actions  based  upon  a  delict,  Nature  and  enr- 
it  must  be  remaFked-,  that  aetiones  rei  persetutoria  and  pceuaies  ^^  ®^  ^^^^ 
are  in  so  £tf  consistent  as  not  to  interfef e  witM  or  illiminatc  <eadi  deiict.^*^  ^ 
other  I  nor  is  this  an  anomaty,  inasmuch  as  their  ultimate  object 
is  respecdively  difierent.      In  like  manner,  a  civil  suit  for  damages 
pending  cannot  be  pleaded  in. bar  of  a  criminal   prosecutton,^ 
ffld  very  fNroperly  so,  sincfe  the  civil  action  is  for  the  private 
injury  doiie>  which  may  be  evaluated^  and  is  compensable  by  an 
^sessed  amount;  whereas  the  public  offense  cannot  be  so  satis- 
^ed  as  regstfds  the  communi^  at  large. 

Many  delinquents  are  liable  in  solidum^  and  each  for  the  whole 
amount;  aod  although  the  payment  by  one  liberates  his  co-delin- 
quents from  the  obligation  of  mdemnity,  it  does  not  so  from  the 
private  punishment.*  ^ 

It  is  s(Hnewhat  remarkable,  that  there  should  exist  considerable 
difierence  of  opinion  with  respect  to  the  compatibility  of  a  private 

*C.9,5i,x.  *C.4,  S,  j;  P.9,1, 1X,§1. 
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Furtum  the 
fint  obligado 
ex  delicto. 


Advantages 
arising  from 
theft  being 
treated  as  a  civil 
action. 


Restitution,* 
how  attainable. 


and  public  punishment  to  be  inflicted  on  the  same  criminal  for  the 
same  ofFense.^ 

In  England  these  private  indictments  are  theoretically  unknown, 
though  practically  none  other  exist,  except,  indeed,  where  the  attor- 
ney-general prosecutes  ex  officio,  for  all  indictments  ruir  in  the  name 
of  the  Queen  though  promoted  by  some  private  individual.  An 
action  of  trespass  for  an  assault  is  maintainable  c^-ordingldy  with 
a  prosecution  for  the  same  oiFence,  but  pmctiodly,  the  damaged  in 

one  and  the  punishment  in  the  other,  wotdd  in  such  case  be  noinii)aI.- 

•  •  •  ^ 

The  first  obligation  arising^  out  of  a  delict  isfiirhim^  or  itbeft,  p 
which  the  Romans  applied  a  signification  totally  different ^^Ma^li^'^ 
attached  to  it  by  modern  Earopean  nations.  All  cotLiji^j^s; 
nize  certain  distinctigins,  but  they  are  nowhere  so  brc^*^.aii{- Ul.  the 
Roman  law,  and  no  system  0/  modern  legisl^icm^b^^^t^<^bio^- 
ledged  the  principle  of-  constitutii\g  theft  a  priytite  oa^$e,  orot 
giving  it  a  direct  remedy  bjr  civil  action.  ^   .,•'*> 

Much  may  be  said  both  for  and  against  this  law,  and  it  mayte 
doubted  if  the  ultimate  eiids  of  justice  would  Inot  be  as  well  or 
better  answered  by  this  than  by  criminal  procedmgs.  One  object, 
and  that  which  has  the  most  influence  with  the  piiblic^is  reStifudoo,- 
and  comparatively  few  are  induced  to  prosecute  a  thief,  ^because 
they  are  almost  invariably  put  to  an  amount  of  trpid)le  infinitdj 
greater  than  the  value  of  the  thing  stolen, 'and  yet  seldbm  obtain 
restitution  ;  the  consequence  of  this  is  a  failure'  of.  justice. 
Again,  disregardless  of  loeic,  few  like  to  prosecjite  ^a  thief  ani 
stamp  him  as  a  felon  for  a  trifling  matter,  and  ther^^fore  allow  him 
to  escape  unpunished.^  lastly,  therb  being  no  intprest^  there  are  not 
many  who  will  sacrifice  their  valuable  time  in  convicting  ^  thief. 

The  action  for*  theft  gives  the  required  interest^  and  many 
would  prosecut6,  if  they  could  thereby  obtain  satisfiu^on  and  in- 
demnity for.  their  loss  o^  time  and  damages.  It  is  urged  on  the 
other  side,  that  a^  thief  hais  usually.no  way  of  afFofdii^  this  in- 
demnity aft^r  he  has  made  away  with  ^he  stolen  prj[^rty,  an^ 
even  then  jcould  only  rQ3tore  that  which  he  had  taken*;  but  this 
is  a  fallacy ;  it  is  true  he  mly  be  utterly  wifhou^  property,  but  his 
labor  might  still  be  m*ade  available  tor  the  indemninoatioAofthc 
prosecutor,  and  th.e  punishment  would  sdso  in  SMoh  cc^  l>e  exact!/^ 
proportionate  to  the  vAie  of  thq  thing^tt^Jcii^  by  .caMj/oying  tfe' 
convicted  thief  in /:ompulsory  but  profitable  labor  for  fnebi^iic^' 

>  Westphal.  Crim.  R.   13  Sc  22,  con.  hetn  laWly  dcvelojted  in  Attle  ^K  ">' 

siden  them  compatible^  except  the  actionts  tltnted  ^VhdBnJaof  BtiMmA^  ^(>j^  ^^^ 

vindictun  splrantes.     P.  42, 17,    <6,  §  i,;  Economical:*  )p  a  LQ|id|^ i'liyslci* ;  ^ 

Pothier.  Pand.  Jnsdn.  Tit.  tie  ob^g.  cf  act.  work  generally  attribut^  to  the  pen  of  Df. 

§  3,  art.  2|  n.  70 ;    Mathsus  de  crim.  dt. '  G9y ;  and  liirther  worked  "O^  m  lobe  <^' 

de  flirt,  c  4,  n.  3  ;  BynkeAhoek  ,obt»  jur.  tulin  a  seriai*of  ^ttieles4n  F<r»^r's  Maga* 

Rom.  lib.  2,  c.  8.  -sine,  iinder  the  tjtle  of  ^'.Looae  Lavs  fiofa 

'  This  suggestion  for  subsdtutipg  cOm-'  the  Note-book  of  a  S«hekner.^* 
pulsory  restitution  for  state  punishment  has 
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the  person  robbed,  4intil  he  should  have  made  full  restitution  of  the 

amount  of  the  thing  stolen,  and  of  as  miich  more  by  way  of  .     . 

damages,  in  addition  to  the  expense  of  his  detention    The  present  Uncertainty  of 

STStem  in  England  is  highly  objectionable ;  in  the  first  place,  the  5^J.  ^*»^"» 

prosecution  depends  intirely  on  individuals,  and  the  punishment  ^"  '^^ 

npon<he  conscience  and  peculiar  views  the  judge  may  take  of  the 

circumstances,  upon  which  no  two  are  likely  to  agree,  the  less  so 

as  there  is  no  common  standard  by  which  to  measure  the  amount* 

of  punishment.     It  was  formerly  necessary  to  allege  the  value  of 

the  thing  stolen :  this  was  to  ascertain  whether  the  offence  came 

under  the  denominatjon  of  grand  or  of  petit  larceny ;  the  punish-  Gnnd  and 

ment  of  the  fdlhxer  being  death :  a  most  absurd  distinction,  sindb  P^^^  larceny. 

the  same  moral  turpitude  applied  to  a  theft  under,  or  above,  twelve 

pence  -,  the  value  is  indeed  no  ingredient  in  the  crime,  since  no 

one  has  a  right  to  take  that  which  does  not  belong  to  him,  whether 

it  be  of  value  or  not ;    whether  the  necessity  of  stating  ^  value 

had  originaOy  any  object  beyond  ascertaining  the  categorie  inta 

which  theoTCnce  came,jnay  be  doubted,^  and  it  is  remarkable  that 

it  was  so  long  preserved. 

The  present  effect  of  a  prosecution  on  the  thief  not  only  • 
stamps  one  who  steals  merely  enough  to  satisfy  the  urgent  neces- 
sities of  nature  a  felon,  but  contaminates  and  renders  him  a  con- 
fined thief,  by  confinement  in  jail  with  professors  of  the  art. 
The  e£Fect  on  the  public  is  to  put  individuals  to  considerable 
trouble,  to  expose  them  to  all  the  unpleasantness  connected  with 
2  prosecution,  and  indirectly  to  put  them  to  a  considerable  ex^ 
pense  by  cost  incurred  by  the  state  in  prosecuting,  convicting,  and 
punishing  the  offender.  In  short,  the  prosecutor  loses  his  property, 
^d  is  also  put  to  expense  in  some  shape  in  punishing  the  offender. 

The  vice  of  the  present  system  goes  still  fiirther ;  it  leads  to  the  Compoanding  of 
compounding  of  felonies  to  an  extent  not  generally  known.'     The  /clonics, 
object  being  restitution,  negotiations  are  entered  into  bvthe  police* 
with  the  thief  or  his  agents,  for  restitution,  in  consiaeration  of  a 
certain  sum  of  money :  this  is  in  itself  a  public  offense,  consequently 
the  person  robbed  descends  into  the  same  categorie  as  the  thief. 

As  regards  the  malefactors,  the  relations  of  a  pecuU^r  class  of  MoidpUcation 
niale&ctors  buy  ofF  the  evidence,,  and  thus  a  number  of  offenses  of  offenses, 
arise  out  of  one  crime,  not  the  least  of  which  is  the  withdrawal 
of  4  criminal  from  punishment ;  but  in  all  these  cases  the  object 
,i;med  at  by  the  suffering  party  is  restitution — indemnity  for  his 
'^s;'  and  untQ  this  be  given  him  legally,  he  will  take  it  illegally, 
2i}d'crime,  instead  of  being  prevented,  will  be  multiplied,  because 
ctime  begets  crime,  for  want  of  an  appropriate  and  ^satis&ctory 
remecly. 

Perhafd  from  the  necessity  of  ptoving  the  thieves    and   persons  fobbed.       The 
ue  lucrj  gratia.  original  intention  was,  that  this,  as  in  Ire- 
Owing  b>  the  inferior  class  of  men  em-  land,  should  be  a  Queen*8  Commission,  and 
played  ai  Superintendents,  the  Detectives  filled  by  retired  officers  in  the  army,  instead 
ve  Dothiog  better  than  broken  between  ofretired  sergeants  and  persons  of  low  degree. 
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Fortvfflyitt 
derivadoB. 


SlaTet  formerly 
tenned  fixres. 


Peregrinus 
hottii. 


Thieres  termed 
tagaces. 


DefinidoA  of 
furtum. 


Aceoitiiiig  to 
the  IiMtkofees. 


Necemiy 
requisites  of 
theft. 


§  1895.  V 

Various  derivatkuis  are  attributed  to  the  word  furtum^  from 
furumsy  black  or  of  a  dark  colour,  but  widi  more  probahflit|r  from 
fir9y  to  carr]r,  the  amotion  being  a  necessarjr  iiiciifent  or  tlidt. 
The  Greeks  also  called  thieves  ifApai^  bom  die  same  root, 
'hence  Heineccius  thinks  that  the  word  acquired  a  Latin  dtizefi- 
ship  hy  importation  from  Greece  ;^  but  as  thieving  has  oisted 
in  all  communities,  and  as  the  Romans  rather  declined  in  the 
appropriation  of  their  neigMx>urs'  goods  after  their  coimtctiQn 
with  Greece,  this  seems  hardly  probaUe :  the  word  is  doabdess  of 
Pelasgian  or  Etruscan  origin,  and  owes  litde  ettlfer  to  AtkeDoo 
terminology  or  Spartan  example. 

Others  suppose,  that  as  the  ancient  denomination  of  sbves 
was  furesj  the  notorious  pilfering  habits  of  that  class  rendered 
the  term  synonymous  with  thief,*  and  quote  a  line  of  Viigil  in 
support  of  this,  the  more  probable  view, — 

^ni  domini  facianty  audent  patm  ta&M^  fures. 

There  are  other  examples  of  a  like  perversion  of  terms,  among 
which  it  will  be  remembered  that  hostis  was  origpally  synonymous 
with  peregrinus  in  later  days ;  *  and  because  all  foreigners  were  Igobd 
upon  as  enemies  of  Rome,  so  hostis  came  to  signify  "  enemy." 

This  derivation  is  supported  by  Tacitus,*  who  terms  thievii^ 
a  servite  probrum ;  we  must  therefore  take  fur  to  be  an  indent 
Italian  word  coi^upted  into  its  present  sense,  the  more  so  as  the 
ancient  term  for  a  thief  appears  to  have  been  tagax^  from  iang:^ 
because  they  touched  or  laid  their  hands  to  odie^s  property  \  stiS 
preserved  in  contrectare  suid  contrectatio. 

%  1896. 

.  Furtum  est  contrectatio  fraudulenta  et  elandestina  rei  nmbiRs  sihi 
non  pertinent!  vel  etiam  usus  possessionisve  ejusy  contra  vohtntatm 
dominiy  lucri  faciendi  gratia^ — Theft  is  the  fraudulent  and  clan- 
destine appropriation  of  the  chattel  of  another  against  the  will  oi 
the  owner,  for  the  sake  of  gain. 

The  definition  of  the  Institutes''  is  less  precise.  Purtwn  at 
contrectatio  rei  fraudulosa^  vel  ipsius  rei  vet  etiam  usus  ejus  possa- 
sionisve  quod  lege  naturali  prohibitum  est  admittere. 

In  the  first  place,  therefore,  the  carrying  away,  use,  or  posses- 
sion, must  be  fraudulent  and  secret. 

Secondly,  the  object  must  be  a  chattel. 

Thirdly,  it  must  belong  to  another* 

Fourthly,  it  must  be  against  the  will  of  the  owner,  and 

Fifthly,  for  the  sake  of  gain. 


^  Varro  in  frag,  ex  rer.  diT.  14 ;  Lab.  ap. 
Paul.  P.  47,  2,  I ;  Serv.  ad  Virgil.  i£n. 
2  ft  zi ;  Non.  I.  a60|  p.  511 ;  Qui.  Gell. 
Noct.  A.  H.  z,  18. 

'  Non.  4,  204,  p.  660. 


'  Buc.  Eclog.  3,  z6. 
«  §  374,  h.  op. 

*  Hist.    X9    48  }    Salvian.  de  Gobern. 
Dei  4. 

*  Oij.  Obi.  6y  2.      ^  I.  4,  ly  §  X. 
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Csntrictaiio^  ususj  or  possession   The  contrectatio  is  equivalent  to  Contrectado, 
the  asporiavit  of  the  English  law,  but  less  than  this  is  sufficient  ^"»>  posaewo. 
by  the  Roman  definition,  which  is  attributable  to  the  difference 
of  the  respective  remedies.    The  fraudulent  contrectatio  doubtlessly 
constitutes,  in  conjunction  with  the  other  conditions,  a  theft ;  but 
the  fraudulent  use  of  the  object  is  also  a  theft  in  the  Roman  law.  Fraudulent  use 
because  thereby  the  true  owner  is  deprived  of  the  full  benefit  de-  ^  ^^• 
livable  from  his  property ;  by  a  parity  of  reasoning,  it  includes 
breaches  of  tnut :  thus  to  use  a  deposit  is  theft,^  although  in  such  UnUwAii  pot. 
case  the  thief  is  in  lawful  possession;  again,  if  an  object  come  into  >ettion. 
the  possession  of  a  person  by  chance,  and  he,  although  aware  of 
who  the  owner  is,  use  it  for  the  purpose  of  gain,  he  commits  a  theft. 
Thus,  in  the  first  respect,  the  definition  of  theft  is  much  larger 
than  \ff  the  present  law  pf  most  countries.     This  nevertheless  in 
some  measure  coincides  with  the  law  of  England,  which  throws 
the  onus  of  proving  lawful  possession  upon  him  who,  under  sus^ 
|Mcious  circumstances,  has  the  property  of  another,  and  requires 
him  sads&ctorily  to  account  for  such  possession ;  and  inasmuch '  y;. 

as  diere  cannot  be  use  without  possession,  the  principles  of  the 
Roman  bw  apply  to  a  certain  extent,     ^ 

The  illegality,  or  fraudulent  animus^  is  a  necessary  ingredient  Mains  animus. 
in  theft,^  otherwise  it  would  attach  in  ca^s  where  the  party  was 
intireljr  innocent  of  any  offense  ;  as,  for  instance,  in  cases  of 
error  and  bona  fides  i  mala  fides  is^therefore  indispensable  to  con- 
stitute theft.  The  acceptance  of  a  sum  known  not  to  be  due,  is 
in  like  manner  a  constructive  theft.'  The  distinction  between 
clandestine  and  manifest  theft  will  appear  hereafter.  >^ 

The  furtum  usus  is  distinguished  firom  the  furtum  possessionis  Furtum  usui: 
in  that  in  {be  former  case  the  depositary,  has  received  the  thing  to 
keep,  but  not  to  use,  for  we  have  seen  that  neither  a  depositary,  nor  '  • 
even  a  pawnee  can  use  the  deposit  or  pawn  y^  whereas,  in  the 
second,  it  would  be  illegal  detention  without  use.  Again,  although 
a  person  have  the  right  qf  use,  that  ^se  will  become  fiirtive  if  he 
prolong  it  beyond  the  spetified  time,  a  fortiori  if  he  use  it  other- 
wise than  as  permitted ;  thus,  to  keep  a  horse  lent  beyond  the 
time,  or  to  put  him  in  harness  when  lent  for  riding,  will  be  a  fur- 
tive use  j^  nevertheless,  in  all  these  cases  a  usus  dolosus  must  be 
supposed,  for  if  a  reasonable  cause  can  be  assigned,  the  action  i 

will  be  defeated.     Heineccius^  quotes  a  case  which   he   terms* 
tleians  rigidioris  Romanorum  disciplina  exemplumy  wherein  a  man 

'  P.  17, 1,  ^^^%^\  p.  47,  2,  51,  ^  i6 ;  sell  him  there,  is  a  theft;  not  so  to  start  for 

^  ^>  2, 7.  York,'  and  then  to  turn  off  to  Canterbury, 

'  1. 4, 1,  ^  I,  6  J  P.  47,  A,  z,  §  3  j  P.  and  sell  him,  because  there  will  be  no  proof 

^7»  h  52»  §  19*  of  an  animus  ilnrandi  ab  initio.     2  East. 

'  P.  13,  X,  18 ;  Stnibe  rechtL  Bed.  94,  P.  C.  689. 

^'  *•  •  Ant.  Rom.  4,  1,  V^  5  P*  4i»  3>  38 ; 

*^  15^5*  S  15749  !>•  op-  Val.  Maximus,  8,  2  ;  Pitn.  Hist.  Nat.  2, 

\To  hire  a  hone  to  ride  to  York,  but  68$  A.  Cell.  Nov.  Att.  zz,  z8  3  J.  F. 

ttnightway  tide  him  to  Caaterbuiy,  and  Gronoviua  Obs.  z,  4,  p.  42,  sq. 
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who  had  borrowed  a  horse  to  ride  to  Aricia,  and  had  ridden  up 

a  hill  on  the  other  side  of  the  town,  was  convicted  as  a  fur  um>  | 

The  object  of         In*  the  next  place,  the  object  must   be  a  chattel.     The  an-, 

theft  must  be*    ^ient  law  of  Rome  applied  theft  to  immoveables,*  but  this  was 

afterwards   changed.      The  chattel   misappropriated  may  be  m- 

dowed  with  life,  or  otherwise  ;    thus,  the  taking  away  a  /& 

familiasy  a  free  man  sui  jurisj  a  slave,  male  or  female,  and  such 

theft,  is  termed  plagium^  or  kidnapping.  t ' 

The  property  of       Thirdly,  such  object  mu^t  be  the  property  of  another,  for  a  5 

another.  jjj^jj  cannot  Steal  what  belongs  to  himself,  except  he  have  pawned  j 

it,  and  thereafter  abstracted  it  from  the  pawnee  :' — ^The  csa-  i 
Special  property,  modans  from  the  commodatariusj  or  loanee,  who  has  exercised  his  ji 
.    right  of  retention,* — or  the  dominus  from  the  usufructuarlus^  or 
bonm  fidei  possessor.     In  these  cases  the  offense  is  founded  upon 
the  ftirtive  use  and  possession  of  that  in  which  anodier  has  ac- 
quired a  qualified  property. 
Objects  not  Res  nullius  are  not  susceptible  of  theft,  because  the  neces> 

tutceptible  of      sary  ingredient  of  property  is  wanting  to  them  j   hence  theft  will 
^  not  lie  against  one  who  has  made  away  with  anything  belonging  ^ 

Res  nuUius         to  an  hareditas  jacens^  because  until  administration  no  propert)' 
hxreditasjacent.  exists  in  it,  and  in  such  case  the  crimen  expilfitet  hare£tath^  and ; 
the  remedy  incident  thereto,   is  the  proper  mode  of  obtainbg 
satisfaction  from  the  person  guilty  of  the  misappropriation. 
Husband  and  Husband  and  wife  cannot  respectively  steal  from  one  another, 

vife.       ^        because  they  enjoy  a  community  of  goods,  at  least,  in  so  far  i\ 
regards  the  usus ;    in  addition  to  which,  the  Roman  lawyers  con- 
sider the  word  furtum  too  harsh  to  be  used  by  persons  in  tbcir 
relative   position,   hence    the "  term    applied    in    such    cases  is :' 
atmtio  rerum ;  and  it  not  unfrequently  occurred,  that  this  action  ■ 
is   brought  where   the  parties  were  about  to    separate;    this  i 
civility  does  not,  however,  extend  to  a  concubine,  or  to  on: 
already  separated  from  her  husband,  or  vice  versa,  and  in  that  | 
case   the    abstraction   of   property  is   termed  furtum^  without ' 
any  delicacy. 
Against  the  will      Fourthly,  the  concurrence  of  the  real  owner  must  not  be  prc- 
of  the  owner.'     sumable,  because   then  it  might  be  construed  into  a  negothnim 
gestio;   nor  expressed,  for  then  it  is  clearly  a  mandatum  or  a  cm- 
modatuntn  * 

Lastly,  it  must  be  for  the  sake  of  gain :  thus,  if  a  man  go 
into  a  garden,  and  help  himself  to  fruit,  because  he  can^  buy  none, 
or  is  in  great  distress  for  food,  he  commits  no  theft.  There  will) 
however,  be  another  remedy  against  him.     One  reason  for  this  is, 

>  P.  4.7,  2,  34,  ^  i;  P.  13,  6y  ^6f  pr. ;  R.  R.  im  MattelaUer,   i    toL   p.  15I) 

Xauterbach  CoU.  i6,  pr.  tit  comm.  ^  Vi\  n.  342. 

P.  4.7, 2, 54,  §  I.   Thb  passage  is  corrected  '  P.  47,  2,  25,  ^  i;          ^  I-  4»  ii  §  i^* 

•    by  the  Petri  £zcepti<me8  Legam  Rom. :  ^  P.  47,  2,  59  \  47, 2y  20,  ^  i ;  P.  i^ 

Ex  quo  satis  apparet  furtum  fieri  «i  quis  7>   36 ;    P.  47,  2,   I9»  |  6 ;  FeuerUc^ 

Qsum  non  sue  rei  in  alienum  lucrum  con-  Lehrbuch  des  P^drecht  §  355;  West- 

vertat,  &c.y  Tide  et  t.  Savigny  Gesch.  des  phal.  y.  P.  R.  ^26. 
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perhaps,  that  the  fruit  has  not  been  reduced  into  possession  by 
gathering.  It  was  formerly  the  law  of  England,  that  growing 
fruits  or  emblements  were  not  objects  of  larceny ;  hence  robbing 
orchards  was  considered  (certainly  by  boys)  to  be  no  ofiense.^ 

§  1897. 

Furtum  is  susceptible  of  various  degrees, — each  of  which  has  Varioai  docrip- 
its  distinctive  and  appropriate  epithet.     It  may  be  noctumum  or  ^o«»  *»<* 
diurnumj  manifestum  or  non  manifestuniy  otherwise  termed  clan--  fo^Im/ 
iestinumy  conceptum^  oblatumy  prohibitum,  or  non  exhibitum.^  These 
iivisions  are  derived  partly  from  the  Twelve  Tables,  and  partly 
from  the  praetor's  edict. 

§  1898. 

Theft  by  night  being  more  especially  dangerous,  Is  therefore  Furtum  noc- 
held  to  deserve  a  more  severe  punishment,  set  nox  furtum  factum  *jJ*"^*?J»  ? . 
ciit  m  im  aliquis  occisitj  joure  caisus  esto ;  *  **  if  any  one  shall  ^  ^^^ 

have  killed  a  nocturnal  thief,  he  shall  be  held  to  have  slain  him  of 
bis  own  right.*' 

A  burglar  could  be  slain  whether  armed  or  not;  nor  was  it 
required  to  give  notice  of  the  fact  by  proclaiming  it  aloud,  as 
required  in  the  case  of  theft  by  day.  But  at  a  later  period,  in 
order,  however,  to  avoid  the  penalties — not  of  homicide,  but  of 
ibe  later  Aquilian  law,^  the  tenent  was  obliged  to  give  notice  of 
Jie  fact  by  proclaiming  it  cum  clamore  teitificarefi 

In  England,  any  one  may  kill  a  burglar,  or  he  who  is  found  Buighry. 
v.ithin  the  curtilage  after  nme  at  night  and  before  six  in  the  morn- 
ing, with  three  objects, — if  necessary,  to  prevent  his  escape — 
tor  the  purpose  of  apprehending — or  in  selfJefence. 

Later  Roman   legislation  modified  this  law,  which  appeared 
somewhat  too  severe,  thus  it  was  restrained  by  t}ie  Aquilian  law  \ 
and  in  some  cases,  by  the  lex  Cornelia  de  sicariis*     The  words  of 
llplan^  are  said  to  be  as  follow : — Si  fur  em  noctumam^  quern  lex  Punnhtnent  of 
Xil  Tabularum  omnimodo  permittit  occidere,  aut  diurnum   quern  noctnnial  theft. 
ndem  lex  permittit,  sed  ita  demum,  si  se  telo  defendat,  videamus,  an 
^qe  Aquilia  teneatur?     Et  Pomponius  dubitat,  num  hac  lex  nunc  Self  help. 
nt  in  usu.     Et  si  quis  noctu  furem  occiderit,  non  dubitamus,  quem 
lige  AquiUa    teneaturj     Sin  autem,   quum    posset   adprehendere, 
ihaluit  ecciderey  magis  est,  ut  injuria  fecisse  videatur  :  ergo  etiam 

'  Perhapi  the  Etonians  stole  ducks  upon  decl.  6  j  Ulp.  ap.  Auct.  Coll.  L.  L.  Moi.  et 

->:  pin  that  they  were  kat  naturae.  Rom.  c.  7,  3,  p.  759. 

''  Keia.  A.  R.  4,  X,  {  2«  '  P.  9^  2,  4»  ^  I  >   O.  Noodt.  lib.   Z, 

'D.  Goth.  fng.  xU  Tab.  Macrob.  Sat.  obs.  15  ;  Gaius  4  $  £xod.  22,  2. 

)i4^;  A.  GeU.  N.  A.  8,  i  j  F.  Taubmannus  '  Ulp.  ap.  AucL  Coll.  L.  L.  Mosaic,  et 

3^  Plant.  Anaar.  act  3,  sc.  3,  7,  p.  143',  Rom.  89  3. 

iH  tt  "9.  ^  p.  9,  a  J  P.  ^8,  8,  9. 

*  Cic.  pro  Milone,  3  3   Sen.  contr.  lo, 
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Roman  law  of 
buriglary  in  iti 
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more  lenient 
than  EttgUah. 

The  latelMaW 
of  noctomtl 
theft. 


Furtum  diur- 
num,  or  theft 
by  day. 


Punishment  u 
affected  by 
circumttances. 


lige  Cmiilia^  ttneUtur^  whence  it  may  be  presumed  that  the  law 
which  permitted  this  unconditiomd  slaying  of  thieves  had  fallen 
into  desuetude,  and  an  action  even  lay  against  one  who  ur« 
necessarily  killed  a  burglar.  ^  . 

The  Roman  law,  then,  in  its  modified  shape,  is,  m  one  respect, 
more  lenient  than  that  ^of  England ;  which,  as  has  been  above 
observed,  justifies  the  killing  a  burglar  for  the  purpose  of  pre- 
venting escape,  which  the,  Roman  law,  it  appears,  did  not. 

By  die  latest  legislation,  a  distinction  was  drawn  between  thefts 
committed  in  the  country  and  in  cities :  in  the  former  case,  the 
old  law  of  the  .Twelve  Tables  remained  in  force,  and  it  was  there- 
fore permissive  to  kill  a  thief  by  any  means  whatever  ;*  but  suicc 
the  same  necessity  did  not  exist  in  towns,  where  assistance  .could 
be  readily  obtained  by  calling  upon  the  neighbours,  it  was  not  per- 
mitted to  take  life,  and  consequently,  causmg  death  under  such 
circumstances  subjected  the  killer  to  the  penalties  of  the  Aquil 


lan 


§  1899. 

Thieves  who  stole  during  the  day  time  are  called,  by  the 
Glossators, //i^^r^i^nV,  riik^poKkeirrai  \^  the  Greeks  termed  them, 
in  addition,  if  committing  a  theft  manifest,  ktt  ivro^dp^.^ 

A  theft  is  manifest  when  the  thief  is  discovered  in  the  fact, 
either  by  being  corporeally  apprehended ;  or  constructively,  by 
being  recogn|zed  or  called  to  before  he  has  made  away  with  the 
property ;  should  he,  however,  succede  in  doing  so,  it  is  no  theft 
manifest  i  hence  it  is  not  necessary  that  he  should  actually  have 
been  apprehended  and  the  property  found  upon  himA^ 

The  Twelve  Tables  punished  theft  manifest  actilKing, — first, 
to  the  circumstance  of  the  thief  being  caught  with  or  without 
arms;  secondly,  if  without  weapons,  in  respect  of  his  politics! 
status  J  and  thirdly,  according  to  his  age.  « 


Puniihment  of 
theft  by  the 
xii  Tab.  accord- 
ing to  both  aga 
and  circam« 
itancct. 


§   1900. 

The  Decemviri  made  the  following  provision  as  to  thieves 
manifest  :*— If  a  person  of  gentle  birth  and  beyond  the  ag^  ol 
puberty,  not  having  arms  in  his  possession,  si  luci  furtum  fax'ity 
sim  aliquis  endo  ipso  cafsiiy  verbtrator^*-  illique  cui  furtum  factwn 
escit  mMicitor^  that  is,  if  he  shall  have  stolen  while  it  was  light,  an  J 
been  taken  in  the  fact,  let  him  be  scourged  and  assigned  to  him 
upon  whom  he  committed  the  theft  ;7  he  therefore  underwent  a 


'  Fauli  R.  S.  5,  25,  0|  denies  thify  be- 
cante  of  the  abience  of  ^lus  \  P.  4S)  89  7 ; 
Koodt  prob.  i,  9,  et  ad  L.  Aquil.  c  5, 
p.  iSftj  lo  Tan  der  Water  Obs.  t,  18  j 
Schuldng  ad  Coll.  L.  L.  Mos.  et  kom. 
p.  7605  P. 4, 2, 7,^  I. 

•  C.  3, 27,  I. 


'  Cujac.  obs.  144  15,  et  19,  12. 

*  Cuj.  obs.  II,  27, 1. 

•  Virg.  Buc  Edog.  3,  17,  iq. 

»  A.  Gell.  N.  A.  n,  i8j  D.Gothcfrra 
fMg.  xii  Tab. 
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dminutio  capitis^  and  the  reduction  to  the  servile  status  is  even 
termed  p<ena  capitalis  :  indeed,  it  was  substituted  for  actual  death, 
to  which  a  slave,  under  like  circumstances,  rendered  bnnself  liable, 
ssruus  virgis  cmm  de  saxo  dtjicitor^  fustigation  being  the  usual 
prelude  to  execution  by  precipitation  from  the  Tarpeian  rock- 
In  later  times  ^  the  finp  in  quadruple  damages  was  substituted 
for  this  extreme  tf^qverity  in  the  case  of  freemen,  but  the  capital 
punishment  continued  in  force  for  slaves  caught  in  the  fact  \  be  it 
an  injustice  or  not,  they  are  always  represented  as  a  very  thievish 
class,  only  to  be  deterred  from  such  propensities  by  the  most 
severe  penalties.^ 

If  the  thief  njanifest  were  an  ingenuous  mpub$$^  he  was  directed  of  a  pabe« 
to  be  flpggcd  at  the  discretion  of  the  praetor,  and  the  question  of  ">8^""*- 
UQxia  SiB^d  by  him.* 
*.« 

Wc  now"'^6me  to  the  broad  distinction  between  ait' ordinary  Furtummtni- 
thief  and  a  thief  manifest,  and  have  seen  the  penalties  to  which  he  ^^7' 
was  subjected  by  the  law  of  the  Twelve  Tables  if  taken  unarmed  j 
his  being  taken  with  arms  in  his  hands  now  comes  under  con-  Self  help, 
sideration.     Si  se  telo  defenserit^  juiritato^  endo  plorato^  post  deinde 
si  cast  escint  sine  fraude  estofi    The  word  telum  must  be  taken 
to  signify  anjrthifig  which  can  be  used  by  way  of  oiFense  j^  qui-- 
ritato  and  pl^ato  sJludes  to  the  solemn  formula,®  quirites  nostram 
fdtm  QT  pono^quirites^  synonymous  with  "  stop  thief  j"  this,  then, 
being  pronounced  to  show  that  the  act  was  done  without  con- 
cealment, the  thief  manifest  could  be  skin  without  more  ado. 

Later  legislation   mitigated  the   severity  of  these  laws,  sub-  Severity  of 
stituting  a  fine  of  four  times  the  value  by  way  of  damages,  in  ^^  mitigated 
addition  to  the  restoration  of  the  object  stolen,^  for  the  recovery  ^  *°"8^* 
of  which  the  owner  had  his  rei  vindication  or  action  of  detenet, 
and  his  condic§io  fkrtiva^  or  action  in  theft,  against  whomsoever 
might  be  then  in  possession  of  the  property,*®  which  moreover 
extended  to  the  heirs  of  the  thief  to  the  amount  to  which  he 
may  have  benefited  by  the  theft ;  for  the  Porcian  law  abolished  the 
penalty  of  scourging  arid  imprisonmei^t  in  respect  of  Roman 
citizens,  and  the  roetelian  law  their  reduction^to  slavery  by  assign- 
ment J  but  not,  it  would  appear,  until  these  penalties  had  prac- 
ticably /alien  into  desuetude,  by  the  praetor  having  been  accus- 
tomed to  reliej^e  as  against  *lhem  in  virtue  of  his  equitable  juris- 
dicdon,  by  substituting  an  action  for  quadruple  damages. 


*-h^ 


*  P.  ^\  19,  i}X4\  P.  4S9 191 6,  S ^^'  \         '  C^c.  pro  MIL  c.  3 ;  Goth  ad  L.  L.  scU 

^'  4h  191 2S1  pr.  Tab.  2,  p.  6. 

'U.  Id.  7Gaius,Pt.  54,§ft. 

.'  Sernoi  ad  YlrgtlyS)  p.  5x6.  *  Brissonius  de  form.  8|  p.  718 ;  Rrrard. 

*Pb«t  Aaaar.  act.  ft,  te.  ly  55i  8q«$  ad  L.  L.  xii  Tab.  3. 
Rrcqfaiuadc Capitol^ 4, p.  44,  tq.   .  >  Pt.  54,^  3}  Paul.  H.  S.  ft,  31,  la. 

»A.CSen.ix,  "P.R.V.13. 
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Furtum  nee 
manifiatum. 


Law  of  ttie 
Twelve  Tables. 


§    1902. 

The  furtum  is  non-manifest  when  it  does  not  come  withb 
these  requirements,  and  it  is  then  termed  clandestinum  by  some 
jurists,  although  every  theft  is  clandestine  as  regards  the  antrmt  of 
the  thief;  for  whether  he  be  seen^  recognized,  or  apprehended, 
he  clearly  intends  to  conceal  the  act,  and  this  even  extends  to  the 
furtum  possessionis  or  usus ;  for,  as  he  must  know  such  to  be  a 
theft,  the  presumption  lies  that  he  possessed  or  used  with  a  clan- 
destine furtive  intention. 

Furtum  nee  manifestum  is  where,  although  the  thief  be  nor 
actually  or  constructively  taken  in  the  feet,  he  is,  nevertheless,  un- 
able to  deny  his  guilt.^  Si  adorat  furto  quod  nee  manifestum  escit^ 
duplione  decidito^  are  the  words  01  the  Twelve  Tables — ^^  if  the 
action  be  for  a  non  manifest  theft,  let  him  pay  double  the  value,*" 

The  praetor  made  no  change  in  these  provisions  ;  continuing 
the  penalty  for  non  manifest  theft  at  double  damages  or  fine, 
besides  which,  he  allowed  the  condictio  or  vindicatio  reifuriiva. 

This,  it  is  asserted,  is  imitated  from  the  law  of  Attica  /  Solon, 
however,  adjudged  the  penalty  of  double  damages  not  to  theft  non 
manifest^  but  to  less  grave  degrees  of  theft.  The  Decemviri, 
however,  in  their  adaptation  of  the  laws  of  Attica,  applied  to  thef: 
non  manifest  the  same  penalty  which  Solon  had  assigned  to  a  more 
venial  description  of  stealing.^  But  why  should  there  be  any 
difference  ?  Some^  suppose  that  a  certain  amount  of  credit  was 
attached  to  thieving  without  discovery  \  but  this  was  in  Lacedxmon 
not  in  Attica.  The  true  reason  probably  is  that  manifested  thieves 
must  needs  be  bolder,  and  therefore  more  dangerous. 

§  1903- 
Furtum  is  termed  conceptum  when  the  object  is  acquired  or 
found  in  the  presence  of  witnesses  ;7  and  to  this  a  peculiar  action 
belongs,  termed  actio  concept!.^ 

The  law;of  the  Twelve  Tables,  as  restored  by  Gothofred,^ 
of  lanz  and  enunciates  as  follows  : — Si  furtum  lance  licioque  conceptum  escit, 
""'  atque  uti  manifestum  vindicator.     The  words  lanz  and  licium^^ 


Furtum  concep- 
tum. 


The  tignifica- 

tion 


»  PauliR.  S.  a,  31,  a. 

*  D.  Goth.  frag.  iii.  Tab.  11. 

*  A.  Cell.  N.  A.  II,  18.  The  word 
adorart  was  fonneriy  the  same  as  agtn^ 
according  to  Festus  v.  adorare.  Adorare 
apud  antiquos  significabat  agere;  unde  et 
legati  oratores  dicuntur,  quia  mandata 
populi  agunt. 

^  Hein.  A.  R.  4,  i,  §  12';  A.  Condus 
Sttbsecc.  lee.  H.  I.  2  ;  Sam.  Petitus  ad  L.  L. 
Att.7,  5. 

'  I.  Cujacii  obs.  x.  x.  I2)  thinks  mani- 
fest theft  is  punished  with  so  much  greater 
sererity,  in  order  that  one  who  is  care/ul  in 


the  custody  of  his  property  may  be  in  a 
better  pondon  than  he  who  is  negligent, 
but  this  is  hardly  a  good  reason. 

•  Hein.  1.  c. 

^  Gaius  Inst.  2y  lo,  3 ;  Paul.  R.  S.  i, 

"  1.  4,  I,  §  4 ;  V.  C  Pet.  BunBauiw 
ad  Petronii  Satyricony  c.  97  (p.  59S,  sq* 
another  ed.) 

*  D.  Goth.  Pand.  L.  L.  xii  Tab.  \  A. 
GelliusN.  A.  ii,  18. 

'<*  A.  Wielingius  in  diattiba  de  farto  pa 
lancem  et  licium  concepts,  Ed.  Maipuig'> 
1719  $  Apud.  Hein.  A.  R.  4,  i,  §  i5> 


OBUGATIONES  EX   DELICTO — FURTVM   CONCBPTUM.      21 3 

have  been  the  subject  of  much  learned  controversy,  and  still  mor^ 
ingenious  speculation,  unfortunately  without  any  satisfactory  result, 
2S  indeed  Heineccius  himself  declares  in  reviewing  the  various 
opinions  on  the  subject. 

Alexander  ab  Alexandro^  supposes  licium  to  have  been  a  telum  Lanz  et  liclum. 
h  which  the  thieves  tied  the  thing  stolen ;  fand  lanz^  a  mask 
used  to  prevent  them  being  recognized  :  ^  Baluin,^  that  licium  was 
the  girdle  used^by  religious  impostors  as  if  under  pretence  of  sacri- 
ilcing ;  and  lanz^  the  instrument  used  for  collecting  alms,  who  by 
this  device  committed  thefts.  Alciat,^  with  more  reason,  sup- 
poses tbat  they  were  the  insignia  of  the  lictor's  office,  who  entered 
:he  house  anned  with  public  authority  for  the  purpose  of  examining 
the  circumstances  connected  with  die  robbery,  to  which  opinion 
Heineccius  seems  inclined  to  give  his  adhesion. 

Justinian  says,  Sed  ha  actiones^  scilicet  concepti  et  oblati  et 
furti  prohibit i^  nee  nonfurti  non  exhibitij  in  desuetudinem  abierunt, 
^um  enim  requisitio  rei  furtiva^  hodie  secundum  veterem  observa- 
tmm  non  fiat  :  merito  ex  consequentia  etiam  prtRfata  actiones  ab 
usu  cmmuni  recesserunt. 

It  is  not,  however,  a  little  surprising  that  these  customs  should 
have  become  so  utterly  obsolete  in  the  age  of  Gellius,^  that  the 
terminology  should  even  th«n  have  become  a  matter  of  doubt, — 
and  Heineccius  infers  thence,  but  without  just  reason,  that  there 
must  have  been  something  in  them  unworthy  of  the  Roman 
manners,  a  remark  which  would  equally  well  apply  where  we  are 
perfectly  well  acquainted  with  other  usages  fallen  into  desuetude 
but  to  which  this  exception  could  not  be  taken. 

It  is  sufficiently  clear  firom  passages  in  Aristophanes,^  and  the  Custom  derived 
scholiasts  thereupon,  as  also  from  Plato,^  that  the  Athenians  from  Attica. 
were  in  the  habit  of  entering  houses  naked,  or  next  to  naked, 
simply  having  a  cloth  about  the  loins,  to  examine,  with  the 
officers,  the  circumstances  of  thefts  committed;  and  that  this 
custom  may  have  been  imported  into  Rome  upon  the  authority 
of  Festus,^  who  says, — Lance  et  licio  dicebatur  apud  antiques ;  quia 
(fui  furttim  tbat  quarere  in  domo  aliena^  licio  cinctus  intrabat^ 
lanccmque,  ante  oculos  tenebat  propter  matrumfamilias  vel  vir- 
linum  presentiam  ne  earum  causa  ingressus  putaretur. 

It  has  been  supposed  that  this  custom,  with  many  other  an-  The  lex 
"Huitics  of  the  Twelve  Tables,  was  abrogated  by  the  Lex  ^Ebutia. 
-'Ebutia.    Sed  enim  quum  proletarii  ^  et  adsidui  et  sanatesj  et  vades 

'Geoiil  dier.  6,  10;  Maxiiljo  Interp.  ^  Alciat  Parcrg.   I9  8  ;    Pithoeut  Sub-                       , 

K.  Tab.  c.  59,  p.  2iOy  212.  sec.  i,  1. 

*Comm.  ad  ^  4,  Intt.  h.  t. ;  F.  Hofo-  *  N.  A.  16,  lo.           '  Nub.  496,  et  sq. 

rjooi  comm.  eod. ;  Apud.  Petron.  Sat.  '  de  Leg.  lib.    12  j   Plat.  op.   toI.    ii, 

^'^i'  p.  202 ;  £d.  Bipont.  Dacoritu  ad  Festum, 

*Sttrt.Calig.  26;  A.  Cell.  N.  A.  12,  p.  199. 

3)  Reioctras  Inicrip.   Glass.   6,  p.  4189  *  ad  ▼.  lance  lans  a  Xayiuv  cavitas  latine ; 

^  44)  l«idoras  Hispal.  Orig*  I,  33.  lanra,  a  mask,  Scaliger  ad  Festum. 

*A.  GelLN.  A.  i6y  10. 
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THE  KOMAN  CITIL  LAW. 


Forged  descrip- 
tion of  the  lex 
>Ebutia. 


Object  of  the 
master  of  the 
house  entering 
naked. 

The  conquisitio 
not  abolished, 
bat  altered  in 
form. 


et  subvades  et  viginti  ptinque  asses^  et  talionesj  furtarumque  questio 
cum  lance  et  licio  ivaniurint  omnisqui  ilia  XII  Tabuiarum  anti- 
quitasy  nisi  in  ligis  actionibus  antumoiralium  eausarum^  lege 
^butia  lata,  consopita  sit;  studium  scitntiamqui  eg%  pnf stare 
debio  juris  it  Ugum  vocumque  earum  quibus  utimur. 

The  date  of  this  Lex  Mbutia  is  not  known :  it  is,  however, 
mentioned  by  Lud.  Charonda,  in  an  inscription  supposed  to  be  a 
forgery, — Lugius  Mbutius  Tr,  PL  Fir  Popularis  Legem  Tulit  Ai 
Populum  Ut  XIL  Tab.  Capita  ^a  Inutilia  Essent  Reipublica 
Tollerentur  ^a  Lex  Multis  Contradicentibus  Tandem  Rogata 
Est.  Heineccius  maintains  that  the  impracticable  portions  of  the 
Twelve  Tables  fell  into  disuse  without  being  expreiiiy  abrc^ted 
by  any  formal  law ;  but  it  is  more  probable  that  they  were  ren- 
dered of  none  effect  by  the  Prsetor's  equitable  interpretation. ' 

§  1904. 

ff 

The  reason  for  preceding  the  officers  of  justice  nearly  naked, 
was  supposed  to  have  been  a  precaution  lest  the  master  of  the 
house,  from  objects  of  enmity,  should  bring  in  and  secrete  property 
in  order  to  fix  an  innocent  person  with  the  crime. 

The  modem  custom  was  to  apply  to  the  Praetor  for  eenquistoresj 
or  detectives,  who  were  public  slaves^  These  were  preceded  by  a 
crier,  and  a  limited  number  of  witnesses.  The  master  of  the 
house  accompanied  these  detectives,  who,  notwithstanding  that  the 
licium  and  lanz  were  still  used  in  memory  of  the  ancient  rite,  did 
not  go  naked ;  the  master  of  the  house  accompanied  the  detectives 
in  the  licium  holding  the  lanz  as  an  indication  of  the  business  be 
was  upon,  as  appears  from  Petronius  Satyri,*  who  says : — Dum 
Eumolpus  cum  Bargate  in  secreto^loquiturj  intrat  stabulum  pr^ecoj 
a  ctitVyCum  servo  publico^  a  public  slave,  who  acted  as  a  detective, 
aliaque  sane  modica  frequentia^  a  limited  number  of  witnesses 
required  by  the  Praetor,  facemque  fumosam  magis  quam  lucidam 
quassam  hac  proclamabit :  *'  Puer  in  balne$  paulo  ante  aberretvity 
annorum  circa  XVL  crispusy  mollis ^formosusy  nomine  Giton.  Si  pits 
eum  reddere  aut  commonstrare  voluerity  accipiet  numos  milled*  Ifec 
longe  a  pracone  Jsycltos  stabat  amictus  discoloria  veste,  viz,^  the 
licium^  which  was  woven  of  various  coloured  threads,  atqau  in 
lance  argentea^  the  silver  mask  typical  of  his  office,  indicium,  et 
fidem  praferebat, 

Plautus  is  supposed  to  allude  to  this  new  form  of  perquintion, 
and  not  to  the  more  ancient  and  obsolete  one  of  the  Twelve 
Tables,  when  he  write?  :^ — 

Certum  est  prxconunfjubere  jam,  quantum  est  conducier^ 
^i  illam  investigent^  qui  inveniunt  post.  Pratorem  illico^ 
Iboy  oraboy  ut  conquistores  det  mibi  in  vicis  omnibus : 
Nam  miki  nihil  relicti  quidquam  aliudjam  esse  intelligo* 


*  C.  97,  p.  597. 


'  Apud.  HeiA.  1.  c.  ^  ai ;  F\wt 
act.  3,  sc,  49  V.  78,  sqq. 


at. 
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Nor  does  ic  make  any  difi^ence  whether  the  search  was  for  a 
.gitive  slave  or  for  a  robbery,  since  some  one  might  be  harbor-^ 
;  g  him,  which  would  amount  to  theft. 

§  1905. 

The  law  of  the  Twelve  Tables  treated  a  robbery  discovered  by  Furtum  con- 
ic foregoing  means  as  theft  manifest,  provided  always  that  the  ceptum  treated 
crson  in  whose  house  the  object  had  been  sought  and  found  »» «»»^»^«tum. 
i.:cw  that  it  had  been  stolen.*    This  severity,  however,  gradually  Severity  miti- 
:.l  into  desuetude,  and  the  Praetor  began  to  adopt  the  practice  gated. 
f  punishing  2l  furtum  conceptum^  or  receiving  of  stolen  goods,  by 
::iple,  and  subsequently  by  double  damages,  and  finally  placed 
:  on  the  same  footing  as  theft  not  manifest.*    This,  in  feet,  was 
receiving  stolen  goods  knowing  them  to  have  been  stolen,  a  species 
of  larceny  of  equal  turpitude  by  the  laws  of  England,  and  of  fer 
greater  by  the  rules  of  mere  philosophy,  than  the  offense  at  first 
Sand,  for  were  there  no  receivers,  there  would  be  no  thieves. 

§  1906. 

In  consequence  of  the  severity  with  which  the  laws  were  in-  Receiving  stolen 
r^rced  against  furtum  conceptumj  thieves  were  used  to  transfer  the  Ko<x^«  ^y  ^« 
bjects  stolen  into  other  hands,  either  in  person  or  through  their  p"f^  o^' 
confederates,  so   that   they  should  be  discovered  in    the  houses  latum. 
:  possession  of  such  persons  rather  than  in  their  own,  and  that 
ic  infamy  of  being  discovered  in  the  possession  of  stolen  goods 
:3uld  fall  on  another  instead  of  upon  themselves.     In  order  to 
uet  this  inconvenience,  an  actio  furti  oblati  lay  against  any  one  Actio  furti 
"10  oflfered  a  stolen  object  to  anotner,  knowing  it  to  be  stolen,  oWad. 
JthQugh  he  himself  might  not  be  the  thief.'     This  action  carried 
triple  damages,  that  is,  three  times  the  value  of  the  object  over 
nd  above  that  of  the  object  itself,  which  could  be  vindicated.* 

§  1907- 

Tlie  action  for  furtum  prohibitum  and  non  exhibitum  are  not  Furtum  pro- 
:^r:vab]c  from  the   Twelve  Tables,    but  are  referable   to   the  ^^Jj^^j^^"^" 
r'rstor'B  edict,*  for  both  Gaius  and  Paulus  mention  four  descrip-  ^^  '  '  ^^' 
iji-s offurfa  only. 

The  former  of  these  actions  lay  against  any  one  in  the  house  By  whom  these 
?.ho  obstructed  another  person  who  was  anxious  to  institute  a  °^^^^  ^°^' 
■  varch  after  stolen  property,  the  necessary  witnesses  being  present  5  "^*  ^  ' 
tbc  latter  against  a  person  who  refus*ed  to  exhibit  that  which 
bad  been  sought  for  and  found  within  his  control. 

'^  Jan.  a  Cotta,  ad  ^  4,  Inst  *  A.  GcU.  N.  A.  11,  10  5  Pauli  R.  ST.  2, 

A.  Gcffiw,  N.  A.  1 1,  18  5 1. 4.  I,  §  4.      3 1,  14. 
pill  Jml  a,  10, » ;  PtnU  R.  8. 2,  31,         M.  4,  i,  ^  4 ;  scd  vide  t>.  47,  a,  2. 


2l6 


THE   ROMAN   CIVIL   LAW. 


Heineccius*s 
opinion  as  to 
these  offenses. 


Why  they  dis- 
appeared. 


The  Praetor's  edict  furnishes  us  with  no  information  respectb; 
the  amount  of  punishment  which  was  incurred  by  these  two 
offenses.  Heineccius^  is  of  opinion  that  it  was  double  damages^ 
and  justifies  his  opinion  by  a  passage  in  Plautus.^  Agorastodes, 
a  young  man,  before  acciaentaliy  slaying  the  pimp  Lycus,  had 
given  300  nummi  to  his  land  bailiff,  CoUybiscus,  to  take  to  the 
pimp,  feigning  himself  to  be  a  foreigner,  in  search  of  a  place  of 
amusement.  Subsequently,  Agorastocles  comes  to  search  for  the 
money  and  the  land-bailiff,  under  the  pretence  of  the  latter  bein^ 
a  fugitive  slave,  accompanied  by  witnesses  summoned  for  iht 
purpose,  and  procedes  to  the  house  of  the  pimp,  who,  supposmg 
that  he  came  after  the  slave  Milphis,  denies  that  the  slave  2nd 
money  are  in  his  possession,  whereupon  he  is  declared  finabl: 
in  double  damages. 

Heineccius  remarks  that  this  is  no  case  of  an  actio  servi  cerrupti^ 
but  of  /urti  non  exhibiti^  since  those  called  say, — 

Ag.  Ilk  negabit  Milphioriem  queer i  censebit  tuum\ 
Id  duplicabit  omne  furtum. 

As  far  as  the  turpitude  of  the  transaction  goes,  it  certainly 
appears  that  the  penalty  which  should  attach  to  the  furtum  pn- 
hibitum  and  non  exhibitum  ought  at  least  to  be  equal  to  that  of  th: 
furtum  conceptum^  which,  according  to  the  latest  state  of  the  law, 
would  be  in  fact  double  damages. 

The  reason  of  these  two  denominations  of  furtive  offenses 
having  disappeared  may  probably  be  traced  to  the  fact  of  thci' 
being  essentially  the  same  as  the  furtum  conceptum^  since  he  whv 
forbids  a  search  to  take  place  in  the  regular  manner,  or  refuse^ 
to  shew  the  stolen  property  when  called  upon  to  do  so,  cicarl 
stands  convicted,  on  his  own  evidence,  of  the  same  guilty  know- 
ledge which  we  find  necessary  to  constitute  the  offense  of  furtum, 
conceptum^  and  expose  the  seller  to  its  penalties. 


Remedies  ibr 
theft. 
Condictio 
furdva. 


§    1908. 

The  penalty  of  in&my  applied  to  all  the  denominations  of 
theft.  ^  The  action  for  stated  damages  on  account  of  theft  termed 
condictio  furtiva^  is  competent  to  the  owner  of  the  property  and 
his  heirs  \  to  the  possessor  bona  fidei  \  to  the  tutor  on  behalf  of  bis 
pupiil,  against  a  thief  in  possession,  or  who  may  fraudulently,  doluc^ 
have  ceased  ta possess,  and  the  heirs  of  such  person,  and  is  directed 
to  the  restitution  of  the  object  stolen,  and  all  damage  which 
mav  be  incident  on  account  of  the  theft. 

It  is  not  usual  to  obtain  restitution  by  means  of  a  condiction, 
because  the  effect  of  it  is  to  demand  that  the  defendent  give^  tha: 


^  A.  R.  4, 2y  §  24. 

'  Panul.  act.  3,  sc.  Z)  ▼.  609  sq. »  et  act.  3, 
sc.  4,  V.  27 ;  sc.  5,  V.  39 }  act.  5,  sc.  6,  v.  14. 


'  Pauii  R.  S.  2,  31,  15 ;  P.  3*  s  i  C. 
2y  12, 
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is,  transfer  to  him  the  property  in  the  object,  dart  sibi  ah  adver-^ 
sario  pitit^  and  whoso  is  already  owner,  cannot  demand  that  the 
property  be  transferred  to  him. 

Justinian^  assigns  the  hatred  which  a  legislature  entertains 
against  theft  as  the  reason  for  admitting  an  action  which  sins 
against  analogy. 

The  person  robbed  can,  if  he  prefer  it  to  the  above  remedies,  Actio  rerindi- 
bring  an  actio  revindicationis^  which  would  hardly  be  advisable,  in-  ^''®"'- 
asmuch  as  the  very  heavy  onus  of  proving  his  property  in  such 
case  lies  on  him  ;  neither  do  the  penalties  of  infamy  attach  to  this 
aaion,  non  est  famosa^  for  the  principle  upon  which  it  is 
based,  is,  that  no  one  must  inrich  himself  at  the  expense  of 
another,  which  he  indirectly  does  by  theft :  this  applies  against 
the  heirs  of  the  thief  directly,  and  in  its  more  remote  sense  it  is 
useful  against  thieves  in  solidum^ — it,  nevertheless,  falls  to  the 
ground,  if  one  only  be  sued  to  judgment,  because  una  solvente^ 
reltqui  liberantur. 

§  1909- 

The  actio  furti  lies  by  the  owner,  and  every  other  person  who  Actio  furti 
has  a  sufficient  interest  that  the  subject  of  the  action  should  not  <»»p«tent  hf 
be  stolen ;  thus,  it  is  competent  to  a  pawnee  from  whom  a  pledge  *^ 
has  been  stolen,  and  to  a  possessor  bona  /idei ^-^^hence  to  any  one 
v/ho  may  be  answerable  for  the  property,  as  a  tailor  to  whom 
cloth  has  been  bailed  to  make  into  a  garment,  if  such  person  be 
in  a  position  to  pay  the  value  to  the  owner,  for  if  he  be  not  so,  he 
hrs  dearly  lost  nothing  by  the  theft,  and  his  interest  is  for  that 
reason  insufficient  to  inable  him  to  recover. 

It  lies  against  the  thief  himself,  and  all  who  have  been  his  Against  wfaom. 
accomplices  in  the  matter  by  hehling  or  concealing  him,  coun- 
selling and  assisting  him  in  that  behalf  for  there  must  be  opes  as 
well  as  consilium^  otherwise  it  is  no  furtum. 

The  penalty  of  this  action  is  quadruple  damages  in  cases  of 
theft  manifest,  and  double  damages  in  those  of  theft  non- 
manifest* 

Actiones  persecutoria  and  pcenales  not  being  inconsistent  with  Actioncs  per- 
Kch  other,  the   actio  furti  can  first  be  brought  for  double  or  «<=««;  P«n*i» 
quadniple  damages,  and  then  the  condictio  furtiva  or  rei  vindicatio  ^^^^^'  ^ 
for  recovery  of  die  stolen  object. 

A  special  action,'  in  addition  to  the  usual  one,^'lies  for  stealing  Act.  arb.  fart. 
timher,  termed  actio  arborum  furtim  casarum^  for  double  the  value  cwarum. 
of  the  timber  cut ;   but  everything  which  is  capable  of  being  re- 
moved from  an  estate  may  be  the  object  of  theft. 

!^  4t  ^1  ^  14$  P.  I3»  i»  z;  Fabri     I.  4r  i>^  ii>  i2f  14;  Cuj.  in  coita,  ad 
ntenatia  ad  L.  i,  D.  de  cond.  iurt.  Inst.  Gliick  Pand.  13  yoI.  §  838. 

'  P-  So»  16,  53»  i  a  5  P«  47f  4»  5*  J         '  P-  47i  7-  *  P-  47»  »»  »5»  §  «• 
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Immobilia  not 
8U8cq>tible  of 
furtom. 


Panithment 
of  theft 

MutUadon. 


Panishment  of 
theft  in 
England. 


Rapma,  or 
robbery- ^th 
Tiolence. 


Thibaut^  states  broadly,  that  it  will  lie  for  the  recovery  of  an 
immoveable,  object,  or  chattel  real,  in  which  he  appears  to 
be  clearly  in  error,  —  Verum  est  quod  plerique  probant^  fundi 
nomine  furti  agi  non  posse^  Unde  quitritur  :  si  quis  de  funds 
vi  dejectus  sit^  an  condici  ei  possit  qui  dejecit?  Laheo  neget; 
sed  Celsus  putatj  posse  condici  possessionem^  quemadmodum  potest  re 
mohili  surrepta.  A  condiction  for  the  recovery  of  a  chattel  in- 
terest is,  however,  a  very  different  matter  fix>m  an  action  of 
theft,  as  is  manifest  from  the  preceding  paragragh  on  condutis 
furti, 

§  1910. 

Theft  is  sometimes  publicly  punished  by  the  Roman  law  by  a 
fine,  which  flowed  into  the  fiscus;  or  with  a  personal  punishment, 
such  as  chopping  ofF  the  hand,  which  is  a  common  punishment 
for  theft  in  Mohammedan  countries,  as  it  was  among  the  Jews 
to  cut  ofF  the  ofFending  member,  or  by  death.  Justmian,  how- 
ever, abolished  the  punishment  of  death,  as  well  as  that  of  mutili- 
don,  preferring  banishment,  or  a  pecuniary  mulct*^ 

§  1911. 

In  England  the  punishment  of  theft  depends  principally  upon 
the  discretion  of  the  judge.  Burglary,  or  breaking  into  a  house 
between  nine  in  the  evening  and  six  in  the  mommg,  is  usuaDy 
punished  by  a  severe  sentence  of  transportation,  in  ^aggravated 
cases,  for  life.  Housebreaking,  which  is  the  infraction  of  a 
domicile  between  six  in  the  morning  and  nine  in  the  evening,  is 
punished  with  a  long  imprisonment,  or  transportation,  accoi^in^ 
to  the  circumstances  of  the  ofFense.  Transportation  is  seldom 
awarded  for  simple  larcenies  but  under  very  aggravated  circum- 
stances, in  cases  of  previous  convictions,  or  for  moral  reasons. 
The  first  two  oiFenses  are  double  in  their  nature,  and  consist  of 
simple  larceny  and  an  infraction  of  domicile,  and  may  therefore 
be  justly  compared,  in  point  of  degree,  to  the  furtum  manifestum 
of  the  Roman  law. 

§  1912. 

Rapinaj  or  robbery,  differed  from  furtum  in  the  violence,  for 
otherwise  it  is  a  kindred  moral  disorder.  The  Fur  took  secretly  and 
covertly  that  of  which  he  wished  to  possess  himself,  without  the 
knowledge  of  or  any  intimation  to  the  owner,  whereas  the  Raptsr 
possessed  himself  of  his  property,  with  his  knowledge  and  against 
his  expressed  consent,  openly  and  avowedly,^  as  the  slave  is  de- 
scribed by  Plautus,  as  threatening  he  would  do. 


I  Syit.  4.  P.  R.  %  €14  $  citing  P.  47, 1, 
15,  pr.  %  I. 


'  Sed  vidt  ^  iZ^Sy  h.  op. ;  Bynkenhoek 
obt.  jur.  Rom.  3,  16. 

•P-47>9»3>§S- 
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TH.  Minus  jam  furtificus  sumj  quam  anU  hac. 
EP.  ^id  ita  f    TH.  Rapio  propalam. 

The  expression  is  applied  exclusively  to  moveable  objects  \  im-  applied  ez- 
moveables  are  not  said  rapij  but  invadij  trespass  with  force  and  chuiveiy  to 
anns;i  and  it  is  for  this  reason  that  an  actio  undi  vi  will  not  ^  imi^TnUei! 
lie  for  immoveables,  recourse  must  be  had  to  the  interdictum 
unde  vi* 

Rapina  does  not  appear  to  derive  its  origin  from  so  remote  The  ofienae  of 
an  antiquity  as  theft,  no  mention  being  made  of  it  in  the  Twelve  np'u».of 
Tables;  there  is,  therefore,  a  strong  presumption  in  favor  of  its  P'*'*^"*»**"P'*- 
being  included    under  furtum  manifeitum^  and   subject  to   the  Imiuted  from 
penalties  attaching  to  that  offense  j  '  indeed,  there  are  strong  and  f«rtum  manifcs- 
very  good  reasons  for  supposing  that  furtum  manifestum   was 
originally  exactly  synonymous  with    rapine,   or   open  robbery^ 
because  there  is  no  inherent  conception  of  secresy  in  the  word 
furtumizxA  in  such  case,  we  cannot  wonder  at  the  severe  penalties 
originaliy  attaching  on  theft  manifest. 

Rapine  owes  its  origin  to  the  praetor's  edict,  by  which  this 
offense  was  created  to  meet  the  exigencies  of  the  age,  and  is 
avowedly  assimilated  to  theft  manifiest. 

Rapina  est  rsi  mobilis  aliena  ablatio  tnanifesta  et  yiohnta  invito  Definition  of 
domino  lucri  faciendi  gratia,  *  rapint. 

The  conditions  of  Robbery  are  therefore--^  Conditions 

I.  A  chattel  neceasary  to 

2.  belonging  to  another,  ^^ptf' 

3.  taken 

4«  openly  and  with  violence, 

5.  agsunst  the  will  of  the  owner, 

6.  for  the  sake  of  gain. 

K  rapina  can  therefore  only  be  committed  on  a  chattel,  or  Development  of 
moveable  object,  and  .in  this  respect  resembles  a  theft,  for  it  has  ^®^^^f^J^*°5 
already  been  seen  that  an  inmioveable  is  incapable  of  theft,  because 
appropriation,  or  eontrectatio^  is  a  necessary  ingredient  of  it ;  and, 
in  like  manner,  there  is  no  rapina  without  an  ablatio^  of  which  a 
moveable  is  alone  susceptible.  If  a  person  take  away  an  object 
by  force  which  he  believes  to  belong  to  himself,  he  has  doubtless 
committed  an  illegal  act,  because  he  had  his  remedy  for  its  re- 
covery, but  he  has  committed  no  robbery,  because,  ^though  the 
tilling  is  accompanied  with  violence,  and  against  the  will  of  the 
true  owner,  yet  it  is  not  animo  lucrandi^  for  he  can  be  no  gainer 
^y  his  own  property,  neither  is  any  dolus  contemplated ;  and  this 
c?.se  might  easily  arise  in  the  case  of  a  thing  sold  on  credit,  which 

*  Thit  apresilon  in  the  English  law  is  donbtlesi  referable  to  the  Roman  law. 
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Tenor  of  the 
pi:«tor*s  edict 
respectiDg 
npina. 


the  original  owner  takes  by  force,  because  he  is  unable  to  obtain 
payment ;  nevertheless,  it  would  be  subversive  of  the  public  order 
if  every  man  were  aUowed  to  do  himself  justice  of  his  own 
motion,  and  according  to  his  own  individual  views  of  ri^t,  for 
it  is  very  true,  that  few  have  a  judicial  mind  in  comparison  to 
those  who  have  a  juridical  one.  The  Roman  law  fully  recognized 
this  by  the  punishment  affected  to  this  "  self-help"  by  die  decree 
of  Emperor  MarcuSy^  unde  vu  Where  A  has  a  personal  claim 
against  B,  and  takes  in  satisfaction  thereof  some  part  of  his  pro- 
perty by  forctf, — expressed  by  si  debiti  causa  res  debitaris  invadit^ 
— A  not  only  must  restore  that  which  he  has  wrongfully  taken, 
but  his  claim  is  itself  thereby  extinguished.  In  like  manner,  if 
A  by  chance  meet  with  an  object  which  has  been  stolen  from 
him,  and  recover  the  possession  by  force,  he  must  restore  the 
object,  and  forfeits  his  claim.  Lastly,  if  A  forcibly  occupy  an 
object  which  he  erroneously  believes  to  be  his  own,  he  is 
compellable  to  restore  it,  andf  to  pay  in  addition  to  the  person 
injured  by  his  wrongful  act,  not  to  the  fiscus,  the  value  of  the 
object  by  way  of  indemnity  in  damages. 

And  this  goes  still  farther,  for  A  may  contract  with  B,  that  so 
long  if  B  do  not  fulfill  his  part,  A  shall  be  at  liberty  to  do  him- 
self justice  ;  and  he  can  certainly  do  so,  so  long  as  B  remams  pas- 
sive, but  if  he  resist,  A  must  desist,  and  claim  the  assistance  of 
the  magistrate,  because  he  must  otherwise  commit  violence,  which 
is  an  illegal  act  In  such  case,  ',it  must  be  supposed  that  the 
satisfaction  he  contracts  to  take  involves  no  illegality  if  not  op- 
posed.* 

This  is  the  general  rule,  and  must  not  be  misconstrued  by  it 
being  supposed  that  there  are  no  cases  in  which  self  help  is  not 
permissible.  The  general  rule  of  the  En^ish  law  is  the  same; 
nevertheless  there  are  particular  and  anomalous  cases,  such  as  the 
right  of  a  landlord,  in  virtue  of  the  tacit  pledge  of  his  tenent's 
goods  for  the  rent,  &c.,  which  he  is  by  statute  permitted  to  realize. 

§  1914. 

It  has  been  before  premised  that  this  ofFense  was  created  by  the 
praetor's  Edict,  which  runs  in  the  following  words : — Si  cut  dels 
malo  hominibus  coactis  damni  quid  factum  esse  dicetur^  sive  cujus 
bona  fapta  esse  dicentur :  in  eum  qui  id  fecisse  dicetur^  judicium 
dabo.  Item  si  servus  fecisse  dicetur  in  dominum  judicium  noxak 
dabo,^  The  Edict,  therefor^,  only  extended  to  cases  of  bad  faith, 
and  not  to  those  in  which  the  raptor  erroneously  supposed  the 
property  to  be  his  own.  Hence  the  subsequent  modification 
of  this  rule  by  imperial  constitutions  above  cited  to  the  effect 

I  C.  8, 4,  7. 

'  Strube  rechtl.  Bed.  a,  vol.  32 ;  Bed.  MUIler  ad  Leysery  obs.  911. 

'  P.  47,  8|  a,  pr.  5  I.  4,  a,  §  I. 
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that,  whosoever  took  by  force  from  another  a  moveable,  or  de- 
prived him  of  the  possession  of  an  immoveable  object,  should 
lose  his  property  therein,  and  should,  in  addit;ion,  pay  damages  to 
be  assessed.^ 

The  praetor's  authority  and  jurisdiction  being  annual,  advantage  Jadldum  unde 
must  be  taken  of  this  remedy  within  the  year,  and  the  penalty  of  ^^  *"  ^^J**  * 
such  rafina  is  quadruple  damages,  or  the  same  as  for  theft  quadnipie  fine, 
manifest;  but  after  the  expiration  of  this  term,  simple  damages  after  that  term 
only  can  be  recovered.  These  quadruple  damages  included  the  for  «mpic  fine, 
value  of  the  object;  they  were,  therefore,  in  effect  only  triple 
damages.- 

If  this  offense  be  committed  by  a  freedman  or  slave,  as  agent 
for  another,  the  pnetor  grants  a  noxale  judicium^  or  action  of  tort, 
against  the  principal,  compelling  him  to  surrender  the  slave  in  - 

satisfaction,  or  pay  damages. 

The  leniency,  of  the  Roman  law  in  such  cases  is  somewhat  Leniency  of  the 
astonishing,  inasmuch  as  the  crime  of  violent  taking  is  infinitely  ^^^^  ^^  ®^ 
more  dangerous   to   society  than  theft;    and  Heineccius  justly  Wonted  for. 
remarks,  that  a  retribution  of  four  aurei,  for  one  taken  from 
the  person  of  a  traveller  by  force,  would  be  a  very  inadequate 
punishment.'    It  is  the  maxim,  however,  of  the  Roman  law  to 
settle  liquidated  penal  damages  in  civil  cases  instead  of  leaving 
them  to  that  doubtful  test,  the  arbitrium  judicis ;  and  in  this  the  Penal  stated 
difference  between  a  penal  sum  and  damages  properly  so  called  is  ?*^8«  differed 

,   , ,       .^  ^  f  r      ^1-      •   .  Z  ^     i^'  .  ,  m  tbeir  nature 

remarxable :  if  a  party  sued  for  the  tnteresse^  he  proves  his  special  fh>m  assessed 
damage,  and  that  sum  is  awarded  to  him ;  but  in  penal  actions,  damages,  or 
or  obligations  ex  delicto,  the  penalty  is  fixed,  and  consisted  in  i««*«""*'y- 
liquidated  or  stated,  and  not  assessed  damages,  and  comparable  to 
a  penal  sum  in  an   act   of  Parliament,   as  distinguished  from 
damages  to  be  assessed  by  a  jury. 

Instead,  therefore,  of  a  fixed  penalty  in  all  cases  alike,  for  the 
infraction  of  the  public  peace,  it  is  considered  more  equitable  to 
niake  the  fine  in  all  cases  bear  an  exact  proportion  to  the  object 
taken,  and  may  be  therefore  said  to  be  certain  as  to  proportion, 
but  uncertain  as  to  amount 


Inasmuch  as  the  robber  is,  in  the  general  acceptation  of  the  Remedies  by 
word,  also  a  thief,  the  actio  furti  manifesti'  in  quadruplum^  is  also  ^tion available  • 
•available  against  him,  which  is,  in  fact,  a  more  efficient  remedy,  >Scti?furri*^ 
inasmuch  as  the  penalty  is  a  fourth  more  than  that  of  the  actio  vi  manifesti  in 
b'inmm  raptorum ;   because  the  latter,   in    the   quadruple  fine,  ^^ropli^. 
includes  also  the  object ;  being  a  pergonal  •action,  it  does  not  extend  „„,  raptorum" 
to  the  heirs  of  the  robber,  and  is  an  actio  rei  et  poena  persecutoria.    Actio  rei  et 

pemse  persecu- 
toria. 


'P.4,»,7;C8,4-  »H.A.R.4,3,  §3. 

'*  4»  ^t  pr*  §  19.  *  Hortenaius  ad  Inst.  4,  2,  pr. 
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Penal  damagei 
for  quadruple 
Talue,  the  high- 
est known  to 
the  Roman 
law. 

Rationale  of 
this  proton. 


Damnum  in- 
juria datum  is 
damage  done  by 
a  free  man. 


CondidoDS 
requitttein 
order  to  con- 
stitute damnum 
Injuria  datum. 


Definition. 


Development  of 
this  definition. 


Several  attempts  have  been  made  to  account  for  this  anomaly, 
of  which  the  most  reasonable  appear  to  be,^  that  it  was  exced- 
ingiy  difficult  to  prove  theft  manifest,  and  that  consequently  by 
far  the  majority  of  remedies  were  taken  on  theft  non  manifest  in  a 
fine  of  double  value. 

This  Edict  supplied  this  defect  by  striking  a  mesne  between  the 
two,  and  allowing  a  fine  of  triple  the  value  of  the  object  to  be 
levied  where  the  theft  is  accompanied  by  violence,  but  where  the 
thief  is  neither  actually  nor  constructively  caught  in  the  act. 

The  highest  penal  fine  in  the  Roman  law  is  the  quadruple^ 
actiones  pcenales  ultra  quadruplum  non  datur^  why,  it  is  not  easy  to 
say ;  probably  only  because  it  is  thought  necessary  to  set  some 
limit  in  the  interest  of  liberty,  and  because  the  object  is  to  fine  a 
man  within  the  last  shilling,  so  as  to  give  him  the  greatest  possible 
inconvenience,  not  to  imprison  him,  whereby  he  becomes  a  niere 
dead  weight  upon  the  commonwealth. 

§  1916. 

By  damnum  injuria  datum^  the  Roman  law  understands  the  act 
by  which  a  freeman  destroys  the  property  of  another ;  for  when 
this  act  is  done  by  a  slave  or  person  not  free,  it  is  no  dammm 
injuria  datum^  but  a  noxa ;  and  in  like  manner,  when  the  damage 
is  done  by  an  animal,  it  is  termed  pauperies. 

The  conditions  requisite  to  constitute  a  damnum  injuria  datum 
are— 

1.  That  the  object  damaged  should  be  the  property  of  another. 

2.  That  the  object  should  have  been  damaged. 

3.  That  the  damage  should  have  been  done  maliciously  or  by 
neglect. 

4.  By  means  of  an  illegal  act. 

And  may  consequently  be  defined  as  follows  :^- 
Damnum  injuria  datum  est^  damnum  rei  sibi  non  pertintnti  aeiu 
illegali  malitiose  sive  culpose  datum. 

§  1917- 
From  this  definition,  and  from  the  above  conditions,  it  follows 
that  the  object  must  be  the  property  of  a  person  to  whom,  it  does 
not  belong,  and  cannot  be  committed  on  a  man's  own  property, 
except  indeed  another  person  have  a  qualified  property  in  the 
object ;  as  in  the  case  of  a  thing  which  has  been  sola  but  not 
delivered,  or  in  the  case  of  a  pledge  or  pawn,  because  die  security 
of  the  party  to  whom  it  has  been  hypothecated  is  thereby  lessened, 
and  he  has,  in  consequence,  pro  tanto  sustained  an  injury. 


'  ThomaHus  in  not.  ad  I.  4,  2 ;  Yide  et 
Cramer*a  History  (German)  of  the  three 
Edicts, — De  vi  hominibus  armatis  coactlsve, 
Bonorum  vi  raptoruin»  De  damno  in  turba 
facto  i  Damage  by  force  and  anu-^bjr  rob- 


httf  with  laolence— iiy  cfatmcc  m^^;  F. 
47,  8y  &  &  4 ;  P.  50,  16,  195,  in  not.  Ja 
Cic.  orat.  partes,  etc.  Rib.  i  S16  j  ibique  pro 
TuUio,  p.  66. 
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It  is  no  damnum  injuria  datum  if  one  hinder  smother  from  con* 
eluding  an  advantageous  bargain,  because  then  no  object  has  been 
damaged,  but  simply  an  interest  has  been  injured,  which  must 
be  compensated  by  damages  representing  the  estimation  of  the 
Lnjuiy  done.  -■ 

The  injury  must  have  been  caused  immediately  by  malice,  immediately  by 
neglect,  or  culpa  ,•  for  injuria  does  not  in  this  case  signify  insult,  °>»^*»««  «n^ 
but  an  actual  injury  or  damage  done  to  the  property  of  another,  or  ^"  ^' 
more  remotely,  the  injury  may  be  the  mere  result  of  a  malicious 
intention  or  culpa. 

§  1918. 

The  older  Roman  law  express^  this  damnum  injuria  datum^  in  Conception  of 
various  wajrs,  and  by  different  phrases.     Sometimes  it  was  termed  .^5  damnom 
damnum  injuria'^  or  simply,  injuria^  damnum    injuria^  &c. }  ^^*  oWct" 
'injuria  beinz  that  which  brings  injuria^  with  danuge,  or  what  is  Roman  jurists. 
the  same,  £miage  not  committed   as   of  right,  that  is  to  say, 
by  the  fraud  and  culpable  negligence  of  the  actor.^ 

From  Ulptan  we  learn  that  the  Lex  Aquilia  consolidated  the  The  lex  Aquiija 
Uws  previously  existing,  and  superseded  those  of  the  Twelve  conwUdated  the 
Tables  to  the  like  effect.*    Lex  Aquilia  omnibus  legibus  qua  ante,  si  ^  °  ^*"*  "*^" 
dg  damnt  injuria  hquuta  sunt  derogavit^  sive  XI L  Tabulisy  sive 
jua  lex  alia  /iiitJ    Taking  these,  then,  in  their  order  of  date,  the 
probable  enactments   of  the  Twelve  Tables,  for  these  are  no 
longer  extant,  form  the  first  subject  of  speculative  examination. 

The  laws  of  the  Twelve  Tables  de  damno  injuria  data  being,  The  laws  of  the 
v;ith  exception  of  two  words,  no  longer  extant,  their  tenor  must  Twelve  Tables 
be  coUected  from  induction  in  default  of  direct  evidence.  '^^^  ^'^^ 

kupitia^  according  to  Festus  and  Paulus,    signified  by  the  Rupitias 
Twelve  Tables,  damnum  dare,     Gothofred  ^  thinks  there  was  a  equivalent  to 
ilistinction  in  the  Twelve  Tables  between  the  damnum  injuria  and  d*«»«"°>'°J«™- 
;r"-  infortunium  datum^  and  therefore  restores  the  passage  by  the 
words  si  injuria  rupitias^  at  si  casu  sarcito.     It  may,  however,  be 
doubted  whether  this  distinction  really  existed,  and  whether  the 
Decemviri,  considering  the  simple  nature  of  the  laws  enacted  by 
hem,  did  not   require  restitution  in  all  cases  of  damage  done, 
vrithout  exception.     If  this  were  so,  the   passage  would  stand, 
;i/  rupitias  sarcito^  "  whoso  shall   have  committed   an   injury, 

'  Q'-i^nct.  Declam.  %%^,  *  Ad  vocem  rupitias^  i.  e.  damnum  dederis, 

'  P.  9>  2,  I ;  1. 4,  S,  §  4«  but  this  is  not  a  Latin  word  $  the  passage 

'P. 27,^10,  ly  pr. ;  P.  27,  39,  §  ult.  of  Festtts  is  therefore  considered  corrupt. 

^^'3Sf^30,  pr.  ^  4;  Bsurn.  Brisson.  Jos.  Scaliger   in   Adnotat.  is  however  of 

^  terb.  sig.  snb.  hac  voce,  p.  161.  opinion  that  rupitua  is  an  archaic  word,  for 

^  ^'  9f  ^  49»  i  1*  which  rupitt  was   substituted  at   a  later 

'^-  $9  ^  Sf  S  '  S    GIms.    nomicKy  period. 

Aopnyiovpcff,  inp^a  4  i^iffwc  ytyofilvif -         '  Fng.  xti  Tab.  tab.  tU. 
P-  9>  a>  !• 
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let  him  make  it  good  \**  for  the  word  sarcito  has^  according  to 
Festus,*  this  signification, — in  XIL  Tabulis  Servius  Sulpicius  ah 
sigm/icare  damnum  solvito  prastare.^ 
LesisiatiTe  The  System  upon  which  the  laws  of  the  Twelve  Tables  were 

F»nc|pi«  o^^«  ^constructed,  deserve  to  be  adopted  by  all  modem  legislators.  The 
asTontoBted  Decemviri  rejected  all  details  and  provisions  for  special,  individual, 
with  that  of  or  exceptional  cases,  laying  down  certain  broad  principles  on 
England.  which  it  was  the  business  ot  the  judge  to  meet  particular  cases  by 

deduction.  Under  all  circumstances,  the  Judge  has,  of  necessity, 
this  discretion,  which  partakes,  in  a  modified  degree,  of  the  o£ce 
of  the  legislator.  This,  indeed,  was  the  principle  followed  in  the 
more  ancient  Acts  of  Parliament  in  En^and.  In  striving  to  de- 
prive the  judge  of  this  limited  but  Wholesome  discretion,  the 
ends  of  justice  are  frequently  frustrated ;  for  When  the  act  is 
general,  the  judge  knows  that  it  is  his  duty  to  apply  it  in  cases 
within  the  meaning  and  general  intention  of  the  statute  \  but  when 
he  finds  a  number  of  exact  provisions  for  certain  individual  and 
special  cases,  he  is  obh'ged  to  conclude,  that  those  not  expressly 
mentioned  were  intentionally  omitted  by  the  legislature,  and  d)e^^ 
fore  cannot  venture  to  import  or  to  infer  anything.  This  has 
in  some  measure  arisen  from  the  extended  summary  jurisdiction 
given  to  magistrates  of  latter  years  in  many  minor  cases,  and  i^ 
one  of  the  necessary  inconveniences  attendant  on  superseding  the 
jury  system,  under  which  the  judge  leaves  it  to  the  jury  to  say 
^^  whether  the  plaintiff  have  received  any  damage,  and  if  so,  to 
what  amount,  and  to  assess  the  value  of  such  injury  accord- 
ingly," a  discretion  which  the  Legislature  has  hitherto  hesitated 
to  intrust  to  a  justice  of  peace,  who  would  be  more  competent 
and  impartial.  There  appears,  on  the  other  hand,  no  reason 
why  this  expression  of  opinion  as  to  matters  of  fiict,  should  not 
be  equally  left  to  the  iudge,^  though  a  middle  course  may  be 
imagined  whereby  the  judge  finds  the  fiu:t,  and  the  jur]r  assess 
the  amount  of  damage. 


Practice  in 
respect  of  cases 
of  malicious 
damage  before 
the  panng  of 
the  Aquiljan 
law. 


§    1920. 

Up  to  the  period  at  which  the  Aquilian  law  was  passed,  the 
praetors  must  have  exercised  their  discretion  in  cases  of  damman 
injuria  datum  by  means  of  the  Edict,  or  the  populus  must  hav. 
passed  certain  laws  to  meet  the  exigencies  of  particular  cases 
of  this  description,  of  all  of  which  the  want  of  classical  evidence 
leaves  us  in  perfect  ignorance  up  to  the  time  at  which  we  fint 
meet  with  the  Aquilian  law,  of  the  epoch  and  author  of  which 
we  are  just  as  much  in  the  dark  as  with  respect  to  the  provisions 
of  the  Twelve  Tables.     Ulpian*  writes — ^m  lex  Aquilia  plchis- 

•  Ad  hanc  ▼ocem.  Vic.  c.  6f,  14  Sc  15  VTc.  c.  9*,  tJui  is  t>  I 

*  Tac.  Rsevard.  ad  L.  L.  xii.  Tab.  c.  24.      and  there  it  a  bill  before  the  LegiiUttirc  to 
'  Under  the  County  Court  Acts*  9  &  10      extend  the  piinclple  to  (he  npesior  coaiti 

Vic.  c.  95,  12  ic  13  Vic.  c.  loi,  13  &  14         *  P.  9,  »,  I,  §  ?. 
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(itum  estj  quum  earn  Aquilius  tribunus  plebis  a  plebi  rogaverit. 
This  could  not  have  been  the  celebrated  jurist  C.  Aquilius 
Gallus,  the  inventor  of  the  Aquilian  stipulation  already  alluded 
to/  and  who  flourished  as  a  contemporary  of  Cicero,  a.u.c.  690, 
or  B.C.  63^  because  Quintus  Mucins  Scxvola,  who  was  mnx^ 
dcred  a.u.c.  672,  B.c,  loi' — therefore,  eighteen  years  before 
Gallus — mentions  the  Aquilian  law  as  in  force  in  his  time.' 

Cicero,  too,  mentions  this  law,^ — L.  Cesulenum  adcusatorem 
it  fUbe^  jam  senem  audivissey  quum  ab  L.  Sabellio  mulctam  lege 
Aquilia  de  justitia  petivissety  whence  it  is  supposed^  that  the  law 
was  introduced  by  L.  Ac^uilius,  P.  F.  L.  N.  Gallus,  tribune  of 
the  people,  A.u.c.  572,  or  B.C.  201,  and  praetor  in  Sicily  577 
A.u.c,  which  would  give  this  law  a  respectable  antiquity.^  How- 
ever this  may  be,  it  is  clear  that  the  law  is  anterior  to  Cicero,  and 
even  Scaevola. 


§  1921. 

The  Aquilian  law  has  been  supposed  to  contain^  many  heads  Tenor  and 
or  chapters,' we  now  find  that  it  consisted  in  three  only  5®  nor  do  wntentiofthc 
we  find  anything  in  it  respecting  the  penalty  of  a  fine  of  double  generally.  ^ 
amount,  or  of  a  noxal  action.^ 

The  first  of  these  three  chapters  treated  of  animals,  mancipij  or 
those  .which  partook  of  something  approaching  the  nature  of  real 
property,^^* — z  distinction  abolished  by  Justinian.  These,  we  have 
already  seen,  were  slaves  and  beasts  of  burden.  It  extended, 
moreover,  to  gregariously  pasturing  beasts.  The  penalty  for 
malicious  mischief  to  such  is  the  greatest  value  which  they  would 
have  realized  within  the  year  last  past.  The  words  of  the  law 
arc  as  follows  : — ^ui  servum  fervamve  alienum  alienamve^  quadru- 
fidm  vtlpecudem  injuria  occiderit^  quanti  id  eo  anno  plurimi  fuit^ 
tantum  as  dare  domino  damnas  esto.^^  Here  the  object  of  the  mali- 
cious mischief  must  be  a  male  or  female  slave,  or  some  domestic 
animal  used  either  for  the  purpose  of  labor  or  the  food  of  man, 
or  those  capable  of  domestication ;  since  otherwise  beasts,  fera 


S 185^  ^  *9<  ^»  op. }  Cicero  was  coosuly 
^Q-c.  690. 

,  i  4^>  h.  op.  where  the  other  view  is 
toodeataUjr  aiiopted,  sed  quiete  ? 

*»  V,  GnTun  de  origi  jau  cir.  c.  60,  p.  97 ; 
w»  Bettiand  Ictorum.  2,  99  9;  Gratrina 
*c  Legib.  et  Sctis.  Rom.  %  x.,  p.  748. 

la  Bruto^  c.  34}  Hotomaim  de  ht%. 
p.  6t}  Umbiims  et  P.  Manutius,  read  de 
Jaww  injuria,  cootnuy  to  the  authority  of 
fte  manmciipcs,  Cf.  Jan  Gnit  Not.  ad 
1^  ^em.  AntooKis  Augustinus  thinks 
raa  hw  a  difierent  one  from  that  men- 
^**«i  ^  Ciceto  de  Nom.  prop.  Pand.  p. 
3oi|Tba.  Jar.  torn.  i.  Giphanms  and  Rit- 
taihuau*  wiU  read  injuria  instead  af  justitia. 

VOL.  Ill, 


*Heineb.  A.  R.  4,  3*  §  4i  St.  Vin. 
Pighii  Ann.  Rom.  torn.  2,  p.  330. 

'  The  decemvirs  legislated  a.u.c.  301, 
B.C.  452. 

^  Ger.  Noodt.  ad  L.  Aquil.  c.  i  j  Bal- 
duinus  ad  eandem,  p.  122. 

*  Gains  3,  %  210  %  219. 

>I.  4,8,  §45  Gains,  3  §215. 

w§93i,h.  op. 

"  P.  9,  2,  2,  pr.  Hotomann  prefers  the 
reading,  quadnipedemve  pccudem,  of  which 
reading  Ger.  Noodt.  approves,  ad  L.  Aquil. 
c.  2.  p.  177  \  so  also  Meexmann,  p.  45,  diss, 
de  rebus  mancipi :  the  tenor  of  the  law 
appears  also  to  make  this  reading  prefer- 
able.—PK 

G   G 
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Objects  Co 
which  the  fint 
chapter  of  the 
lex  Aquilia 
applied. 

Senri  and  aervae. 
Beasti  of  bar- 
den  and  gregari- 
ous animala  fit 
for  the  food  of 
man. 


Wild  beuts  not 
protected  by 
tfaiilaw. 


natura^  not  contemplated  in  this  chapter,  would  be  indudei 
The  mischief  must  be  malicious,  or  originating  in  culpable  oegli- 
gence.     Madmen,  and  persons  coming  under  the  denomiiution 
oi  infants,  are  consequently  not  obnoxious  Co  this  law,  becaase 
such  are  not  legally  responsible  for  their  actions  i^  nor  such  as 
defend  themselves  with  force  of  arms  against  an  assault,  inasmudi 
as  thev  are  only  using  that  right  of  defense  which  nature  justifies, 
provided  always  that  they  use  no  more  violence  fhan  is  necessaiy, 
by  doing  which  they  render  themselves,  liable  to  be  charged  widi  : 
excess;^  and  a  fortiori^  no  one  is  chargeable  with  the  result  of  ' 
mere  accident,  because  then  the  neces^^ry  ingredient  of  dobuyOC  « 
malicious  intent,  is  wanting.'    This  is  subject  to  the  very  reasoih  - 
able  doctrme,  that  the  person  who  may  be  the  inltocoit  origin  of  . 
the  accident  causing  daxnage  must  be  of  his  own  right,  and  not  either 
engaged  in  an  illegal  act,  or  in  a  place  where  he  has  no  business 
to  be,^  and  that  he  be  acting  within  the  limits  of  his  calling.^ 

§  1922.  • 

The  objects  to  which  the  lex  Aquilia  applied,  were  first  of  all 
slaves,  male  and  female,  because  the  property  of  the  owner  was 
diminished  by  any  damage  done  to  them,  considered  as  r/;,  and  as 
such  forming  a  part  of  the  property. 

The  quadrupedes  vel  picudes  consisted  of  two  descriptions  of  ani- 
mals ;  firstly,  those  qua  collo  it  dorso  domanturj  or  diose  used  for 
assisting  man  in  his  labor,  which  formeriy  belonged  to  the  class  of 
res  mancipiy^  such  as  horses,  asses,  and  mules  \  and  secondly,  those 
gregarious  animals,  comprehended  under  the  general  denomination 
of  pecus^  which  serve  for  the  food  of  man,  and  which  are  fed  in 
flocks  and  herds,  such  as  oxen,  sheep,  and  goats,  and,  it  would  ap- 
pear, swine.7  Caius  calls  the  rest  bestia^  or  wild  beasts,  as  bears, 
lions,  tigers,  panthers,  &c.,  because  they  are  neither  capable  of 
being  used  for  burden  nor  fit  for  food ;  dogs,^  too,  are  placed  in 
the  same  categorie.*® 

Caius  says  elephants  and  camels  are  of  a  mixed  nature,  nam  it 
jumentorum  opera  prastant  et  natura  eorumfera  est ;  which  reason 
is,  however,  inexact,  and  cannot  therefore  be  allowed  to  prevail, 
for  a  camel  is  a  gregarious  animal,  of  the  vaccine  genus,  and  even 
of  a  less  wild  nature  in  its  native  country,  than  the  species  hn 
in  its  own ;  and  the  same  may  be  said  of  tlephantus.    The  tnie 


»  P.  9, 2, 5,  ^  z. 

'  P.  9>  »!  45>  §  4- 

*i-4»3»§4*5- 

<P.  9,  2, 115  1.4,3,^3. 

*P.  9,2,  II,  pr. 

*  Ulp.  frag.  19,  I. 
^  P.  9,  2,  2,  %  2. 

*  Vide  et  Varro,  lib. 4,  p.  28,  ed  Btvont  j 
Serv.  ad  V'irg.  y£neid,  4^  t.  158;  Isidonit 
Orig.   12,  2  I  V.  Ampl.  Corn,  van  Bjm- 


kenhoek  de  rebus  mancipi  et  nee  naaci^ 

C.  6,  p.  119,  Sq.j  1.4,3,^1. 
»  p.  9,  2,  2,  §  2. 

*<>  Dogs  in  JEngUnd  could  oot  be  the  ob- 
ject of  property  until  a  late  Act  of  P^r* 
liament  made  them  capable  of  propert7 
8  5e9  Vic.47,^  X  J  7  &  8  Geo.4,c.29,j 3»- 
Dogs,  bowerer,  and  other  domestkircd 
four  -  footed  brutes,  are  protected  by  tk 
third  chapter  of  this  Uw.    I.  4,  3,  ^  n> 


OBLIGATIONES    EX    DELICTO— »tEX   AQUILIA.  .227 

reason  is,  that  camds  were  little  known  in  Rome,  even  in  the 
^  of  Cains,  764  A.U.C.,  and  elephants  not  at  all,  seeing  that 
Julius  Caesar  is  said  to  have  killed  the  first  with  his  own  hand,  and 
from  that  fact  to  have  acquired  the  surname  of  Csesar,  the  Punic 
i^ord  for  that  animal.^  Thej  were  doubtless  unknown  before  the 
Punic  wars,  and  therefore  were  natundly  not  included  among  the 
res  mancipi^  and  continued  to  be  looked  upon  as  foreign  animals, 
the  nature  of  which  was  not  precisely,  and  certainly  not  generally 
known  at  Rome,  even  aft^  the  Romans  became  conversant  with 
North  Africa  and  the  East. 

In  assessing  damage  under  the  first  chapter  of  the  Aquilian  Measure  of 
law,  evidence  of  value  is  required,  in  order  that  the  damage  on  Jighat  vafuc  in 
this  behalf  may  be  assessed,  according  to  the  highest  value  the  the  year  Uat 
object  in  question  may  have  borne  within  that  year,  reckoned  P»^ 
backwards  from  the  date  of  the  injury  ^^  hence,  if  a  slave  had  been 
instituted  heir,  and  lost  his  life  by  the  fault  of  another  before  he 
had  acquired  a  vested  interest,  so  as  to  pass  the  property,  the  value 
of  the  inheritance  so  lost  would  be  taken  into  account,  as  in- 
ciiiental  damage  ;'  the  p6nal  sum  being  double  the  amount  of  the 
dams^  caused* 

The  second  chapter  of  the  Aquilian  law  had  fallen  into  desuetude  Specaiadoni  of 
as  early  as  the  age  of  Ulpian  ;*  we  had,  therefore,  no  trace  of  it,'  *^"^^  "  *^^^* 
and  were  reduced,  until  the  discovery  of  the  Institutes  of  Gaius,^  the  second 
to  speculate   on  its  probable  contents  from  the  analogy  of  the  chapter  of  the 
praetor's  edict.     ^«/  servum  servam  alienum  alienam  recepisse^  AquUianlaw 
fmuasseve    quid  ei   diatur  dolo  maloy  quo  eum^  earn  deteriorem  ^coftr^. 
faceret^  in  eum^  quanti  ea  res  erit  in  duplum  judicium  daboJ  There 
is  so  much  similarity  in  these  words,  with  those   of  the   first 
chapter,  that  it  has  been  supposed  the  prastor  imitated  the  second 
chapter  of  the  Aquilian  law  in  forming  his  edict^  in  like  manner, 
which,  from  its  furnishing  a  more  perfect  remedy,  in  respect  of  the 
injiuy  provided  against,  superseded  the  Aquilian  law,  which  there- 
upon fell  into  desuetude.     This  better  remedy  has  been  supposed  to 
liave  consisted  in  the  penalty  of  double  damages  lying  against  one 
who  confessed  the  injury,  whereas,  that  of  the  Aquilian  law  lay  only 
where  the  wrong  was  traversed.     Hac  actio  {prattoria  de  servo 
tumtpu)  etiam  adversus  fatentem  in  duplum  esty  quamvis  Aquilia 
kJlciaHtem  duntaxat  coerceat^ 

There  are  other  theories  for  which  Heineccius^^  cites  authori-  Theory  of 
ties ;  they  are,  however,  all  less  probable  than  that  above  given.  Cujadui. 

*Ser?.ad  .^Bn.  i  290.  The  Anbic  word  '  Cuj.  Paratit.  D.  &  C.  ad  L.  Aquil. 

for  a  eiephant  is  £1  Fit  $  hmc*  we  tee  *  Gaiut  Inat.  j»  §  215. 

vfaeike  the  Greek  and  Latin  word  came,  ^  P.  ii,  3,  i,  pr.  de  servo  corrupto. 

iX^oci  aad  Irom  iXl^ayrop>  elephantns.  *  Chiffletius   de   lecundo   capite   Legis. 

'  P.  9, 2, 21,  §  1.  AmiiU.  torn  t.  Thea.  Jnr.  p.  874^  iq. 

'  P-  9)  a,  23,  pr.  •  UIp.  P.  4  ft  5,  ^  2. 
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Text  of  the 
second  chapter 


Cujacius^  thought  that  this  second  chapter  applied  to  cases  in 
which  the  plaintiff  had  been  deprived  of  some  benefit,  whereby  ao 
injury  accrued :  as  where  an  ancient  light  was  darkened,  and 
no  easement  existed,  there  was  no  remedy  by  the  »<  JumM- 
thus  officiatur^  and  quotes  as  an  instance,  the  arbitrary  punish- 
ment inflicted  by  the  Emperor  Theophilus  upon  Petrona,  for  this 
cause,  related  by  Zonaras,  a  sorry  instance  truly  to  adduce  of 
justice.  Cujacius  '  giv^s  another  instance  from  Pliny,*  of  the  remedy 
of  one  who  has  fraudulently  intercepted  an  anthia,  or  decoy  fish : 
Ferunt  discordem  socium  duct  insidiatum  puUhre  nctOj  cepisu 
que  malefica  voluntate:  agnitum  in  macello  a  socioj  cujus  injuria 
erat :  et  damni  formulam  editam  condimnatunique  addidit  Afuci- 
anus  astimata  lite.  This  injury  could,  however,  be  efficiendjr 
vindicated  under  the  ist  and  3rd  Chapter  of  the  Aquilian  law.^ 

We  now  come  to  the  real  tenor  of  the  second  Chapter,  as  given 
by  Gaius  3,  §  215  :  Capite  secundo  {legis  Jquilia)  in  stipulat$rm 
laiirdticovcred  "  ^"'  pecuniam  in  fraudem  stipulatoris  acceptam  fecerit  quanti  ea  rts 
in  Gaius.  esset  tanti  actio  constituitur.       Upon  which    Gaius  comments, 

§  216:  ^a  et  ipsa  parte  legis  damni  nomine  actionem  introdud 
manifestum  est^  sed  id  caveri  non  fuit  necessarium^  cum  actis 
mandati  ad  earn  rem  sufficeret^  nist  quod  ea  lege  adversus  in- 
fitiantem  in  duplum  agiturfi 

These  speculative  opinions  have  been  given  in  order  to  shew 
how  widely  commentators  may  be  abroad,  and  at  the  same  time 
how  plausible  their  inferences  may  be. 

§  1924. 

The  distinction  between  the  Aquilian  law  and  the  actio  de  serv§ 
corrupto  was  duplex  ;  the  Lex  jfquilia  was  available  in  cases  of 
dolus  and  of  culpa,  but  the  action  for  corrupting  a  slaved  only  in 
case  of  malice.  The  Aquilian  law  awarded  a  fine,  amounting  to 
double  the  damage  suffered,  where  the  defendent  denied  his 
liability,  but  the  praetorian  action  gave  the  same  remedy  also  in 
cas^s  of  confession  B  within'  the  year ;  the  praetorian  action  aflbrds, 
therefore,  in  some  respects  a  more  efficient  remedy,  that  is,  if 
brought  within  the  year  ;  it,  however,  had  a  disadvantage  if 
broueht  after  the  expiration  of  the  praetor's  office,  by  carrying 
simple  damages  only ;  still  more  so  when  the  damage  arose  out  of 
a  neglect,  and  could  not  be  attributed  to  malice.  Upon  the 
whole,  therefore,  the  praetorian  remedy  was  not  so  far  preferable 
as  Heineccius  is  willing  to  believe. 

§  1925- 
The  third  chapter  of  the  Aquilian  law  is  not  directed  against 


Diitinction  be- 
tween lex 
Aquilia  and 
the  de  servo 
conupto. 


The  third 
chapter  of  the 
A^uiliao  law. 


*  1.  c.  (upra. 

*  Hein.  A.  R.  a,  3,  ^  7  $  P.  8,  »,  3  j 
§948,  h.  op. ;  Brinon,  A.  R.  i,  19  $  Gibb. 
Decl.  tc  Fall.  R.  E.  vol.  6,  ch.  48,  p.  84. 

■  Ann.  15,  25,  torn  »,  p.  141. 

*  Hilt.  Nat.  9,  59. 


'Ger.  Noodt.  de  L.  Aquil.  i,p.  176; 
Bynkenhoek  Obt.  i,  i3f  p.  58;  JP.  9,  2, 
27,  ^  5 ;  Id.  21,  §  alt. ;  Id.  22,  pr. 

*  Gaios  Init.  §  215-216. 

^P.  11,3,3,^1. 
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such  as  have  killed  the  slave  or  the  animal  of  another  by  any 

means,  but  against  such  as  shall  have  maliciously  killed  or  injured 

an  animal  not  included  under  the  head  of  gregarious  cattle,  or  who  Termt  of  it. 

m  some  way  had  intentionally  deteriorated  the  property  of  another 

\fj  burning,  breaking,  spoiling,  or  the  like.     Ulpian^  gives  the 

words  of  it  as  follow : — Caterarum  rerumy  prater  hominem  et 

fecudem  occisoSy  si  quis  alteri  damnum  faxity  quod  usserity  fregerity 

ruperit^  injuriay  quanta  ea  res  erst  in   diebus  triginta  proximisy 

iantum  as  domino  dare  damnas  esto.  ^ 

The  Aquilian  law,  therefore,  gave  a  perfect  remedy  in  all  cases 
of  that  which  the  English  law  terms  malicious  mischief,  and  that 
arising  from  culpable  negligence,  and  corresponds  with  the  de- 
claration in  tort  of  the  Enghsh  law  for  the  same  injuries. 

The  seven  conditions,  the  presence  of  which  is  required  to  Condidoos 
inable  a  plaintiff  to  take  advantage  of  this  law,  therefore  are —  profiTtw  t£t 

That  an  jnjury  have  been  done  law. 

To  the  property 

Of  another 

By  a  freeman. 

Contrary  to  law  and  justice. 

Designedly,  or 

Through  culpable  negligence. 
And  it  now  remains  to  develope  £ese  positions. 

§  1926. 

The  term  injury  in  the  context,  damnum  injuria  datumy  is  equiva-  DeTelopement 
lent  to  id  quod  non  jure  jity  where  in  is  used  in  its  negativing  jf^-Jj^  **"" 
sense,  and  is  therefore  equivalent  to  illegal,  or  contrary  to  law  and  Then  mutt  be 
justice  \  in  short,  a  tort  or  tortuous  act.     Injuria  has  also  another  an  injaiy. 
signification,  that  of  defamation  or  insult  to  reputation,  and  is 
synonymoas  with   the  word   contumelia.      In   its   third   signifi* 
cation  it  is  equivalent  to  culpay  commonly  expressed  as  damnum 
'injuria  datum;    and  in  its  fourth   to  iniquitasy   or  any   moral 
wrong.' 

Injuria  autem  occidere  intelligitur  qui  nuUo  jure  occidit.     Itaque 
em  qui  occiderity  non   tenetury  uiique    si'  a  liter    periculum 

Uim  non  potesty*  here  injury  is  synonymous  with  nulh  jure. 
Ipian  confirms  this  signification  :^  Injuria  ex  eo  dicta  est  quod  non 
jttrcjftf/,  Qtnne  enim  quod  non  jure  fity  injuria  fieri  dicitur.  Hoc 
Itmaliter ;  and  then  he  goes  on  to  give  the  particular  signi- 
fication. Specialiter  autem  injuria  ^iViVvr  contumelia*  Interdum 
injuria  appellatione  damnum  culpa  datum  significatury  ut  in  Lege 

I P-  9*  2, 27,  §  5.  s  Hane  uber  die  culpa  des  Rom.  Rechts. 

^•9» h 27, 4  13*    This  word  is  un-  p.  44,  2nd  ed.  Bonn.  1838. 

*"fw>d  l»y  the  more  tncient  jurists  to  be  *  I.  4,  3,  §  2. 

Jf!!*!«t  to  cammtoy  and  is  thexdbre  to  •  P.  47,  10,  56. 
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Jquilia  dic^Ti  solemus.  Interdum  iniquitatem  injuriam  dkimuii 
nam  cum  ptis  inique  vil  injuste  stntentiam  dixit  injuriam '  £jr  a 
dictam  quod  jure  et  justitia  cant  quasi  noa  juriaoo  j  contumeliam 
autem  a  contemntndo.  And  again,  the  same  author:  Injuriam^ 
autem  hie  aecipere  nos  oportet^  non  quemadmodum  circa  injuriarum 
actionem  contumeliam  quandam  ;  Sid  quod  non  jure  factum  esi^  hu 
fit  J  contra  jus,  id  est  si  culpa  quis  occiderit ; .  et  idea  interim 
utraque  actie  concurrity  et  legis  AquiUa  et  injuriarumj  sed  dm 
erunt  astimationts^  alia  damni,  alia  contumeliae.  Igitur  injuriam 
hie  damnum  accipiemus  culpa  datum  etiam  ab  eoy  qui  Mcert 
meluit,^ 

The  Institutes  explain  it  by  a  Greek  paraphrase,  that  being  the 
then  vernacular  language  of  Constantinople,  and  £ir  more  suscep- 
tible of  fine  distinctions  than  the  Latin. 

Generaliter  injuria  dicitur  omne  quod  non  jure  fit :  specialtUr^ 
alias  contumelia,  qua  a  contemnendo  dicta  est^  quam  Graci  {fjSpur 
appellant;  alias  culpa,  quam  Graci  iyKkriyLOL  {ivUcqiui  h^tipni^) 
dicunt  sicut  in  Lege  Aquilia  damnum  injuria  datum  accipitur; 
alias  iniquitas  et  injusdtia  quam  Graci  ibiKCav  {^tvofxlav  not 
ibiKCav)  vocant,  cum  enim  prator  vel  judex  non  jure  contra  quae 
pronunciat  injuriam  accepisse^  dicitur. 

Lastly,^  generaliter  dicitur  injuria  omne  quod  non  jure  //. 
Specialiter  alia  est  contumelia,  quam  Graci  ilbudav  voeant ;  nan 
cum  prator  noster  adversus  nos  pronunciaret,  injuriam  nos  ec- 
cepisse  decimus*  Unde  apparet  non  verum  esse  quod  Labeo^  putakt 
apud  pratorem  injuriam  ifipw  duntaxat  significare,  Comnamm 
omnibus  enim  juris  est^  quod  semper  adversus  bonos  mores  //, 
idque  non  fieri  alicujus  interest.  Hoc'  edictum  ad  earn  bjuriam 
pertimt  qua  contumeliae  causa  fit.  Hence  we  see,  that  for  die 
purposes  of  the  Aquilian  law,^  injuria  denotes  damnum  culpa 
datumj  damnum  injuria  datum^  or  damnum  quod  non  jure  datum 
esty  and  quod  contra  jus  datum  est. 

With  injuria  in  its  second  and  fourth  significations  of  contumiSa 
and  iniqustasj  we  have  for  the  present  no  concern,  and  will  there- 
fore treat  of  them  hereafter,  confining  ourselves  to  the  first  and 
third  significations  of  injuria j  viz.,  damnum  datum  and  culpa. 

It  may  sometimes  be  doubted  what  constitutes  an  injury,  or 
correctly  speaking,  a  man  cannot  be  said  to  have  sustained  damage 
in  his  property  where  its  value  has  been  increased  1^  the  act 
of  another,^  notwithstanding  such  act  may  have  been  done  without 
his  consent,  knowledge  and  wish  :  thus  if  one  castrate  a  slave 
without  the  consent  of  the  owner,  the  value  of  him  as  an  eunuch 

•  P.  9, »,  5,  %  I.  » p.  47, 10, 15. 

*  I.  4i  3,  pr.  *  Pitboeut  tuggettSy  ccmunttne  eiuin  oaw 

*  I.  4,  4,  pr. }  Injuria  eum  adfecuse ;      ei  nomen  injuric^  but  tbe  whole  of  this 
P.  20,  I,  3,  §  I.  pasuge  b  evidently  very  corrupt. 

*  ColL  Leg.  Moeaic  dt.  »»  §  5 ;  Paolus         ^  P.  9,  a,  5,  §  i. 
lib.  ling,  et  tit.  de  injuriit. 
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b  increased,^  and  for  this  reason,  the  injury  is  not  within  the  scope 
of  the  Aquilian  law.     Relief  is,  however,  givmi  in  a  different  way* 

§  1927. 

The  injaries  of  the  Aquilian  law  are  killing  and  slaying,  wound-  Nature  of  the 
ing  and  mayhem,  burning,  breaking,  and  destroying.     The  killing  mjuriet  included 
may  be  with  armed  hand  or  otherwise,  occisum  autem  accipere  ^^^^^^\^^ 
MemuSj  sive  gladio^  sive  etiam  fmU^  vel  alio  Ulo^  vel  manihuSy  JdJling  and 
si  forte  strangulavit  turn  ;  vel  cake  petiity  vel  capitej  vel  qualiter  wounding. 
^uditer,^  •  The  violence  of  the  blow  is  of  no  importance,  so  that 
it  be  sufficiently  great  under  the  circumstances  to  produce  the 
mischief ,  ,  ,  si  quis  servum  agrotum  leviter  percusserity  et  is  obierity 
Tide  Laheo  dicit  Lege  JquiUa  eum  teneriy  quia  aliud  alii  morti" 
firum  esse  solet. 

The  literal  meaning  of  the  bw  is  complied  with  then  only  when  Immediate 
the  death  has  been  caused  immediately,  si  damnum  corpore  corpori  ^*™*««  ^  ^« 
datum  est.    Thus  we  find  Celsus  autem  multum  interesse  dicity  occi-  ^^^^* 
derit  au  mortis  causam  praestiterit,   non  Aquilia,  sed  in  factum 
Qctme  teneatur^  ut  si  venerium  pro  medicamento  dederit.       Killing, 
therefore,  if  consequent  on  an  act,  is  still  held  to  be  a  killing  and 
skying  within  the  analogy  of  the  law,  though  the  remedy  is  by 
another  species  of  action.     Again, — Si  quis  hominem  alienum  aut 
pecus  ita  incluserit  ut  fame  necaretur  ....  utilis  actio  in  eum 
datur}   Here  the  killing  is  still  killing,  though  more  remote. 

Wounding  or  mayhem,  vulneratioy  follows  the  same  rule,  be  the 
wounding  by  a  sharp  instrument,  or  percussioney  by  beating,*  or 
manihus^  done  by  the  hand,  in  some  way  or  other,  such  as  tearing 
out  an  eve^  (for  which  our  transatlantic  descendents  have  invented 
the  wora  gouging),  by  biting,?  or  otherwise. 

Mayhem,  in  Sie  English  law,  is  depriving  a  man  of  the  use 
of  such  members  as  are  useful  to  him  in  fighting,  and  is  a  public 
offense  because  the  value  of  his  services  to  the  state  is  diminished. 
Cutting  and  wounding  was  made  a  distinct  offense  under  an  act 
of  Parliament  called  Lord  Ellenborough's  act.^ 

Burning,  breaking,  or  destroying,  ustioy  fractioy  ruptioy  includes  To  inanimate 
aU  the  remaining  species  of  damage — with  this  difference,  that  it  ^j*^*^  "'■®». 
applied  to  inanimate  objects  j  and  these  .words  have  a  like  extended        ^  »e«ptio. 
meaning,     ^uamquam  poterit  sola  rupti  appellatio  in  omnes  istas 
catuas  iufficerey    ruptum  enim  intelligitur    quod   quoque    modo 
corruptum  est  9  unde  non  solum  fracta  aut  usta  sed  etiam  scissa  et 
coDisa  et  effusa  et  quoque  modo  perempta  atque  deteriora  facta 
k  nerbo  continentur.     Hence  rupta  is  the   most  general  term, 
including  aH  the  others,  and  equivalent  to  perempta  or  deteriora 

!P-9.a.a7>i»«.  •  P.  9,  a,  5a,  §  1. 

n^*»7»^i.  ^P.  9,»,  ii,§5. 

P'9t*>7,i6.  •  7  Will.  4,  &  1  Vice.  S5,  §  2. 

!l;4i3,§x6.  »I.4,3,§>3. 

P-9»a»n,§3. 
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Effiiiio. 


Comiptio. 


To  property. 


facta.  Strictly  speaking,  usta  applies  to  things  damaged  by  burning, 
but  it  does  not  necessarily  apply  to  consumed  or  comhusta^  adthou^ 
the  law  of  the  Twelve  Tables  used  it  with  reference  to  dead 
bodies.^  Fracta  may  be  a  constructive  breaking  by  tearing*  or 
compression,  or  by  any  means  whereby  parts  otherwise  coherent 
are  disintegrated,  si  quis  vestimenta  sciderit  vel  inquinaverit.' 

By  effusio  is  understood  not  only  the  pouring -out  to  waste,  but 
also  such  a  confusio  or  mutatio  as  deteriorates  the  original  sub- 
stance ,  ,  *  .  .  qui  vinum  spurcavit  vel  effudit  vd  acetum 
fecit  vel  alio  quoque  modo  vitiavit.^  • 

All  these,  however,  are  covered  by  the  general  expression 
rumperey  a  word  of  very  large  signification  in  the  Latip  language 
apart  firom  its  technical  legal  Qieanbg.  Thus,  Cicero  says,'  diit 
txcessit  ivasit  erupit^  '^  he  has  broken  away,"  et  mutus  erupitfi  It 
includes  even  the  word  vulneravit^  thus  : — Rupisse^  autem  tm 
utique  accipiemuSj  qui  vulneraverit,  vel  virgis  vel  cons  vel  pugnii 
occiderit  vel  telo  vel  quo  alio  ut  scinderet  alieni  corpus  vel  tumoren 
fecerit  sed  ita  demum  sed  damnum  injuria  datum  est. 

It  will  cover  tearing,^  throwing  into  the  water,  si  quis  milium 
vel /rumentum  meum  enudcrit  in  Jiumen,  •  .  .  frumento^ttnxoivd 
aliud  quid  immiscuerit  ut  difficilis  sefaratio  est;^^  overloading  a  mole 
whereby  he  was  injured,  si  mulum  plus  justo  oneravit  et  alipai 
tnembri  ruperit  \^^  or  making  a  leak  in  a  merchant  vessel,  gatherings 
olives  before  ripe^  or  cutting  down  an  unripe  crqp,  or  gatfaerii^: 
unripe  grapes,  all  amount  to  ruptio  or  corruption  because  the  wora 
includes  every  act  of  deterioration,  and  would  therefore  be  insertei 
to  cover  any  insufficiency  in  the  exact  words  particularizing  the 
grievance  complained  of. 

'  Under  the  word  property  is  included  anything  which  lawfbOf 
forms  part  of  the  substance  of  another :  for  instance,  slaves,  because 
they  are  property  jure  quiritium ;  and  all  those  things  which  woe 
termed  res  mancipij  which  were  beasts  of  burden  necessary  to 
assist  man  in  obtaining  his  livelihood,  such  as  beasts  of  draft  or] 
burden,  and  those  gregarious  animals,  and  such  as  are  by  nature 
capable  of  being  domesticated  for  the  food  or  protection  of  maff*^ 
kind,  and  which,  on  that  account^  are  capable  of  possession,  anil 
in  which  a  property  can  be  had ;  and  further,  any  other  objecti 
not  indued  with  life  and  the  innate  power  of  motion,  in  possessioOi 
or  upon  which  a  proprietary  claim  exists. 


•  Ne  intra  urbem  uretar. 

•  In  some  parts  of  £ngland  it  is  so  used  ; 
a  garment  is  said  to  be  broken,  if  torn. 

»  P.  9,  »,  27,  i  i8. 
«P.  9,2,S7,  $15. 

•  In.  Cat. ». 

\  P.  9»  »»  »7»  h  34- 

•  P.  9»  »»  a7>  4  »7- 

•  Id.  §  18. 


•  Orat.  20. 


*^  Id.  §  19,  20.  This  would  appfy  » 
sanding  sugar,  wetting  coals,  watering  wb^ 
putdng  plaster  of  Paris  or  booeodust  into 
flour,  coffin-wood  or  chicory  into  cofiecf 
red  precipitate  of  mercnry  into  csjenne 
pepper,  sloe  leaves  into  tea,  dust  into  pep-  , 
per,  or  any  other  of  the  usual  aoaicei  of 
profit  of  retail  tradets. 

"  Id.  §  23,  §  24,  §  25. 
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That  the  injury  must  be  done  to  the  property  of  another  of  another, 
is  sufficiently  evident,  but  a  perfect  property  in  the  object  is  not 
indispensable,  a  qualified  properly  suffices ;  thus,  if  the  owner 
hvpothecate, ^  accommodate,'  hire,'  or  otherwise  bail  the 
object  to  another,^  he  still  retains  sufficient  interest  therein  to 
enable  him  to  maintain  an  action  under  the  provisions  of  this  law ; 
for  injured  interest  is  the  basis  of  the  action,'  be  the  damage  direct 
or  indirect.^ 

S  1930. 

The  injury  must  be  caused  by  a  free  man,  because  if  a  slave  be  Bj  a  Inc  num. 
the  means  whereby  it  arise,  the  remedy  would  be  by  a  noxal 
acdon,  such  injury  being  technically  termed  noxiaj  and  the  slave 
who  caused  it  noxa :  on  the  other  hand,  if  done  by  an  animal,  the 
property  of  another,  it  is  a  pauperies ;  and  in  both  these  cases 
another  remedy  is  given  which  cannot  apply  as  against  a  free  man, 
because  the  owner  has  the  option  of  paying  the  damage  done  or 
suireodering  the  injuring  slave  or  animal,  on  the  ground  that  he  , 

ou^it  not  to  be  liable  beyond  the  value  of  such  :  the  remedy  is  of 
a  diffeient  nature,  and  based  on  a  diiFerent  principle,  and  therefore 
does  not  come  under  the  AquQian  law,  which  was  introduced  for 
fdief  against  injuries  of  another  nature. 

The  act  must  have  been  done  injuria^  that  is,  contrary  to  law  Coaimy  to  law 
and  justice;  because,  if  injury  be  the  consequence  of  a  lawful  ud  justice, 
act,  the  origin  of  it  is  not  wrongful,  the  doer  is  therefore  not 
chaigeable,  which  he  is,  if  the  ill  result  from  his  performing  an 
Oegu  act  The  modiramsu  inoi^ata  tuiiUe  is  an  instance  of  a 
jostifiaUe  injury ;  thus,  if  one  make  an  illegal  attack  with  the 
view  of  slaving,  wounding,  or  robbing  another  who  cannot  other- 
wise sare  oimself,  than  by  kiUing  or  woundine  such  a^essor,^ 
snch  person  is  said  to  have  had  lesort^^to  a  defence  or  safegusird, 
t»Uk^  called  inculpataj  because  no  Uame  attaches  to  it ;  and 
^tdemuHj  because  he  has  used  moderation,  or  nothing  beyond 
moderate  vidence^  or  that  necessary  for  the  protection  of  his  life, 
lifflb,  or  property*  This  eminendy  applies  to  women,  who  may 
defend  themselves  from  violation  by  slaying,  wounding,  or  cripplmg 
die  aggressor. 

This  doctrme  is  folly  recog^zed  by  the  Endish  law,  in  the  ss 
^endinJg  pleadable  to  a  trespass  vi  it  arms^  the  allegation  in  the 

' ^-91  «»  3<H  $  1$  P.  99  2,  54)  P. 9,  Id.  »7,  §  14;  Id.  a;  Voet.  L.  9,  T.  a, 

^1^  %io\  Coccdi  eod  qu.  7 ;  Noodt.  ad  L.  Aq. 

'f-9j»fa7»§3o;  M.  %  34}  P.9f  a»  (oper.  T.  1)  c,  11. 

"»1 95  P.  19, 1, 41.  •  P.  o,  »,  5,  ^  ulL  ;  Id.  6  & 7  )  P.  19, 

P9»»,i«*aS;  P.9.  ^P.9,»,4$  L4,3,§i. 

i'-9i^iii§  S;  Id.  lOy  11,  &  17$ 

^01.-  m.  H  H 
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plea  being  moUitir  manus  imposuity  and  in  confession  and  avoidance^ 
^<  chat  he  did  a  little  beat  the  plaintifl^"  to  which  the  plamtiff  b  at 
liberty  to  reply  de  injuria  and  excess ;  and  the  issue  of  iact  be- 
tween the  parties  is,  whether  the  defendent  used  piore  violence  tbu 
was  necessary  for  repelling  an  illegal  act  on  the  part  of  the  plaxnti£ 
The  injury  must,  therefore,  arise  out  of  a  tortuous  act,  or  be 
consequent  on  the  performance  of,  and  result  from  an  ill^  or 
prohibited  deed ;  for  a  schoolmaster  may  moderately  castigate  a 
scholar  so  that  he  excede  not  the  bounds  of  moderation.^ 

§  '93^- 
DetisBcdiy.  The  act  resulting  in  damage  must  have  been  done  JesigneMj^ 

with  malici  aforethought^  and  intention  to  injure  and  cause  damage; 
for  the  absence  of  design  renders  the  damage  the  result  of  mere 
accident,  for  which  no  one  is  to  be  held  lud>le.  The  casus  for- 
tuitus  is,  however,  divided  by  so  narrow  a  line,  from  a  very  slight 
degree  of  neelect,  that  the  consideration  of  the  doctrine  of  die 
cu^^  as  applied  to  the  Aquilian  law,  must  necessarily  have  the 
precedence  over  that  of  the  casus. 

Instead  of  damnum  injuria  dare^  sometimes  injuria  dare  is  siffl- 
^  used,*  or  injuriam  facerei^  even  culpa  dare  is  to  be  met  with, 
^i  cum  aUter  tueri  se  non  possentj  damni  culpam  dederit  intaxn 
sunt*      Vim  enim  vi  defendere  omnes  leges  omniaque  jura  permt- 
tunt;*  hence  culpa  is  synonymous  with  injuria j  though  the  latter  _ 
is  a  larger  word. 
Gulp*  et  Mn         The  Second  juristical  signification  of  culpa  is  dobuj  upon  wUch  ' 
L*  Aq.  Hasse  remarks  :     Wir  haben  also  nun  die  zwdte   juristische  - 

Bedeutung  von  culpa  ^  welche  noch  immer  dolus  in  sich  bssL  . 
Culpa  heisst  damach  Zurechnung  oder  vielmehr  der  Zustand,  das 
Verhaltniss  des  Handdnden  sur  Handlung  in  welcbem  Zuitch-  \ 
nunc  eintritt.  And  this  seems  consonant  with  the  technical  legal 
Latmity  :^  Et  ideo  qu^erimusy  si  furiosus  damnum  dederit^  an  Lqit 
Aquilug  actio  sit  f  Et  Pegasus  negavit :  quae  enim  in  eo  culp^  sit, 
cum  suae  mentis  non  sit }  Et  hoc  est  verissinrnm  ;  cessahit  iptar 
Aquiliee  actio :  quemadmodumj  si  quadrupes  damnum  dederit  .  •  • 
Sed  et  si  in  fans  damnum  dederit  ^  idem  erit  dicendum.  ^uoi  ti 
impubes  idfecerity  Labeo  aitj  quiafurti  teneatur^  tentri  tt  jtquiSs  •; 
eum:  et  hoc  puto  verum,  si  sit  jam  injuriae  capax.  An  animal,!  : 
child,  or  a  madman  (furtosus)^  are  not  injuria  capacesy  because 
in  iis  nulla  culpa  esty  they  cannot  be  held  accountaUe  for  their 
actions.  We  then  have  a  very  involved  case  of  culpa^  arising  out 
of  a  tortuous  act,  and  injury  consequent  thereupon.  Takemarm 
in  semita  noctu  supra  laptdem  lucemam  posueraty  quidem  prstteriens 
eam  sustuleraty  tabemarius  eum  consecutus  lucemam  reposcebat  et 

I P-  9»  »»  37-  •  P-  9>  »f  5»  §  *• 

•  H.  54-  '  P-  47*  »»  »1- 

*  P.  9f  *»  45f  §4-  •  P.  9»*»  5»»^  «• 
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fkgiintim  ntinebat  .*  ilkflageUoy  quod  in  menu  baMat  in  quo  dohr^ 
ituraiy  vtrierare  tabimarium  capfrat  ut  si  mitteret.  Ex  eo  major i 
rixafacfay  tabemarius  ii  qui  lucernam  sustuleratj  oculum  effoderat. 
Gsnsuiebat  num  damnum  injuria  non  videtur  dedissiy  quoniam  prior 
/iagiilo  pgrtussus  isat  f  Respond! :  nisi  data  opera  effodisset  oculum^ 
non  videtur  damnum  injuria  fecisse^  culpam  enim  penes  eum^  qui 
ffiwr fiagelb  percussitfresidere.  Sed  si  ab  eo  non  prior  vapulissetj 
Sid  cum  ti  buemam  eripere  veilet  rixatus  esset^  tabernarii  culpa 
factum  viderin 

Here  the  origin  of  the  injury  is  looked  to,  and  the  cu^a  made 
equivalent  to  dolus*  The  case  of  a  collision  of  two  vessels  dis- 
tinguishes between  accident  and  culpable  negligence.*  Si  navis 
centra  se  venientem  obruisset^  aut  in  gubernatorem  aut  in  ducatorem 
Qctlonem  competere  damni  injuria.  Alfrenus  ait :  Sed  si  tanta  vis 
navi  facta  sit  quse  temperari  non  potuit,  nullum  in  dominum  dan^ 
dam  actionem^  sin  autem  culpa  nautarum  id  factum  sitj  puto 
AquiUa  sufficere^  This  might  be  dolus^  or  negligentia^  for  imperitia 
or  infirmitas  culpee  adnumeratur^  and  in  the  same  sense,  but 
dearer,  CaDistratus  says  :  Si  de  pluribus  haredibus  quibusdam 
invitls  aut  ignorantibus  apertum  erit  testamentumy  non  amittunt 
forfisHis  suas  qui  culpa  carent^ 

The  principle  here  enunciated  is  v^/r;}//  et  consentienti  non  fit 
injuriaj  and  is  applied  conversely. 

Mora^  throws  the  onus  of  culpa  on  the  morosus^  and  is  there- 
fore equivalent  to  culpa ;  thus,  Sequitur  videri  de  eo  quod  actores 
c9Hstitueruutj  quotiens  culpa  intervenit  debitorisy  perpetuari  obliga^- 
tionemy  quemadmodum  intelligendum  sit,  Et  quidem  si  efficerit 
frmissoTy  quo  minus  solvere  possity  expeditum  intellectum  habet  con^ 
stiiutioy  si  vero  moratus  stt  tantum  est.  This  is  the  widest  sig- 
nification of  all,  which  can  be  attached  to  culpa. 

§  1933- 
No  doubt  exists  as  to  the  degree  of  culpay  which  attaches  on  The  Aquirian 
account  of  damage  done  withm  the  Aquilian  law,  because  in  lege  ja^»<^«»tt  no 

^    ...  -      .    V®  ,  .     «  t    ^  i.  t         ^  distinction  in 

Aptua  tt  levissima  culpa  ventt  ;^  hence  any  negligence,  short  of  the  degree  of 

mere  actident,  suffices  to  render  the  defendent  liable :  ac  ne  si  culpa. 

^iem  hae  lege  tenetur  qui  casu  occidity  si  mode  culpa  ejus  nulla  j^Jo^J^^l*"* 

meniaturJ In  hoc  actione  aua  ex  hoc  biiity. 

(sfitiJ$  orituTy  dolus  et  culpa  punitur.  Ideoque  si  quis  m  stipulam 
iMm,  vel  spinam  comburenda  ejus  causa y  ignem  immiserity  et  ultC" 
Tm  evagatus  et  progressus  ignis  alienam  segetem  vel  vineam  laserity  _ 

„^.'    z.  '  '^        •  ^  !•        ^'      '^  'J^^        XT        Imperma  aome- 

repuramusynum  imperma  ejus  aut  negligentta  td  acctdtt.  Nam  times  used  in 
it  die  vento$o  id  fecity  culpae  reus  est ;  nam  et  qui  occasionem  opposition  to 
prxstat,  damnum  fecissc  videtur.     In  eodem  crimine  esty  et  qui  non  n«sii«en«»«- 

I  <^aere  ddkni.  ♦  P.  29;  5,  nit. 

•^•9.  4>S,  4  i>  I-4*3>§  M  P-4»»  •  P- 9»  »»  44»  pt^* 
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obsiTvavity  m  ignis  bngius  prHtdenf.  At  si  oomia  quae  oportuit 
observavit,  vel  subita  vis  vend  longius  ignem  produxit  cam 
cuipa.^ 

This  is  a  special  case,  and,  like  all  questions  involvii^  ne^i- 
gence,  must  depend  entirely  upon  the  particular  ^cifcumstanos 
with  which  it  is  connected. 

In  a  ibnner  place,*  it  was  a  question  of  «he  negligence  neces- 
sary to  attach  Uabili^  on  particular  contracts ;  and  a  great  diflkukjr 
there  arose  in  distinguishing  between  the  grades  on  account  of 
different  qualificadng  adiectives  being  used :  it  was  then,  however, 
shewn  that  all  degrees  should  be  rejected  upon  the  ground  of  lodi 
degrees  of  comparison  not  being  relative  to  one  aiiother,  but  id»- 
tive  to  the  circumstances  ;  in  the  present  case,  the  question  docs 
not  arise,  because  the  least  possible  neg^i^nce  involves  liability. 
It,  therefore,  is  here  sufficient  to  ascertam  what  is  positively  1 
want  of  diligence,  or  to  fix  the  point  which  separates  ne^igoKe 
from  mere  accident*  Is  auUm  injuria  accidissi  inttlUgitwr^  nrjriti 
d9lo  aut  culpa  id  accidtrit  mc  uUa  alia  Uge  damnum  qmi  sine 
injuria  datur  reprebinditur  itaque  impunitus  est,  qui  me  cuiptct 
dolo  malo,  casu  quodam  damnum  commitdt.' 

Now  the  above  cited  passage,  respecting  the  burning  of  weeds 
contains  several  hypothetical  propositions, — and  the  fiist  questioD 
asked  is,  whether  the  damage  by  fire  arise  from  ignorance  or  bhm^ 
able  neglect  ?  this  certainly  starts  a  difficuly,  on  account  of  the  use 
of  the  word  imperitia  for  impgritia  culpae  adnunuratur.  It  wi 
be  remembered  that,  to  found  an  action  under  die  Aquflian  law, 
malice  is  a  necessary  ingredient :  this  malice  may  either  be 
The  doctrine  of  directly  proved  or  implied  by  imputation,  and  such  iss^utatis  is  to 
imputatioa.        ]^  y^jy  widely  construed,  because  he  who  does  not  take  VC7  great 

care  is  held  to  be  reckless  of  his  neighbour's  proper^-'-^i  ride  in- 
troduced on  account  of  the  extreme  difficulty  of  asceitainiDg  the 
animus  quo  of  an  individual  who  has  done  injury  to  the  propertj 
of  another. 

Impgritia  in  the  present  case,  therefore,  must  not  be  consideral 
in  its  lesal  meaning,  but  as  placed  in  opposition  to  cu^ ;  for  if  a 
blameaUe  imperitia  were  meant,  liability  would  clearly  be  coo- 
sequent  upon  it,  as  will  be  seen  hereafter.  Burnine  the  stiaw  sumI 
rubbish  on  a  calm  day  would  be  excusable,  but  blameable  00  a 
windy  day,  because  in  such  case  an  opportunity  is  afforded  wbeiebf 
damage  may  happen  \  and  in  like  manner,  if^he  aUow  Ae  fire  n> 
burh  too  fiercely  so  that  the  sparks  fly  about ;  but  if  he  bum  hi» 
weeds  on  a  calm  day  and  keep  his  fire  low,  but  a  stonn  of 
wind  suddenly  arising  drive  the  sparks  about,  then  he  is  beM 
excused,  because  he  cannot  fsrssgi  such  a  circumstance,  and 
therefore  cannot  have  intendid  mischief:  this  view  b  supported  hj 

'  P.  9,  2,  30,  ^  3.  *Gaitul]ut.3^  11. 

»  §  15*7,  h.  op.  to  §  1533,  h.  op. 
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the  ibliowtiig  passage, — in  which  the  word  imperitia  is  used  in  the  Imperitiawaedm 
legal  sense,  and  one  diametrically  opposed  to  that  in  which  it  is  |^^J*|^^||^"^ 
employed  in  the  last  passage  and  culp^  adnurmratur ;  ^   thvs, 
Impetu  quaqut  mularumy  quas  mulio  propter  imperitiam  ritifun- 
tm  potuitfsi  servus  tuus  optnssus  futrit^  culpae  reus  est  mulio^^ 
Being  a  professed  muleteer,  he  is  liaole  for  his  want  of  skillfuInesS)' 
and  this  is  good  kw  in  Westminster  Hall,  for  an  action  will  fie  i 
and  damages  are  recoverable  against  the  driver  of  a  public  carriage 
for  ^^  unskillfiilly,  carelessly,  and  negligently  driving  the  said  carriage 
whereby  a  damage  accrued  to  the  pLintifFi"  but  the  unskillfiju- 
ness,  oirelessness,  and  negligence,  must  be  proved  as  laid,  .for 
should  it  turn  out  that  the  driver  was  sufficiently  skilled,  and  used 
aD  the  care  which  a  prudent  man  would  under  the   circum* 
stances,  having  neglected  no  means  in  his  power  to  prevent  the 
injury,  then  it  will  be  adjudged  to  be  the  Jesuit  of  pure  accident, 
and  die  verdict  must  be  ior  uie  defendent ;  and  the  same  applies  to 
an  action  against  a  proprietor  of  a  hackney  carriage  for  the  in- 
sufficiency of  such  carriage,  in  consequence   whereof  it  breaks 
down,  and  the  plaintiff  is  injured.     TjSie  Roman  law,  however, 
goes  quite  as  &r  as  the  English  \  for  the  same  fragment  continues, 
^td  si  fropter  in£rmitatem  iat  retimre  non  potuirit^  eum  alius  Infimitu 
firmior  letinere  eas  potuisset  aeque  culpae  nhitur.^    The  term  f<itt*^«i«>t  to 
infirmtat  must  here  be  interpreted  by  unskillfulness,  not  mere  ^^^^ 
pfljsical  strength,  and  cum  aUusfirmior^  by  more  efficiently,  which 
should,  however,  be  subjected  to  some  limitation,  and  such  will  be 
ofdinaiy  competency  to  perform  the  duty  he  holds  himself  out  so 
to  perform ;  since  otherwise,  there  might  possibly  exist  but  one,  the 
best  of  all  possible  muleteers,  who,  under  the  circumstances,  would 
have  been  exculpated ;'  the  same  observation  applies  to  the  case  of 
the  savage  dog,  sed  it  si  canisy  cum  ducentur  ab  aliauo^  aspcritate 
m  ivaurity  it  aticui  damnum  didiritj  si  contineri  nrmius  ab  alio 
potuit,  vil  si  per  eum  locum  induci  non  debuit  hac  actio  {de 
pavperii)  assahity  it  timbitur  qui  camm  titubat* 

Hasse^  therefore  is  correct  in  observing  that  the  greatest  amount  Haae*t  view  of 
of  care  or  diligence  must  be  exercised  in  order  to  exculpate  a  the  culpa  and«r 
person  inculpated  under  the  Aquilian  law.  Die  Aquilia  erfordert  ^^  ^^' 
^  Aeusserste  der  Sorgfalt,  damit  keine  Culpa  eintrete:    sie 
vobngt  aber  nicht  mehr  als  den  Fleiss,  welche  fleissige  Maenner 
gnrhcenlich  anwenden ;  folg^ch  gehcert  niemals  mehr  zur  Ver* 
oeidung  der  culpa,  als  mithehnaessiger  Fleiss  nach  der  gewoehn- 
li^  Anstreogungsfshigkeit  eines    Menchen    berechnet,   und 
was  danieber  hmausliegt,  gehoert  scbon  zum  casus  fortuitus  und 
wiidkeines  weees  zu^rechioet,  wenn  ^eich  jemand  die  physische 
Unache  des  scSsedlichen  Ereignisses  gewesen. 

, ''  4t  3i  ^  7.  *  Ueber  die  culpa  dei  ronuacheo  Rcdita. 

,J;4»3»M-  ^I5>p.  7»,Ea.  ». 
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Special 
ioTolmg  im- 
putaUt  blame. 


In  public 
and  private 
thoroughiinti. 


Wbete  no 
thonmghfitfe. 


Tlkehirber*t 
caie. 


§  1934- 

We  now  come  to  certain  special  cases  in  which  the  imputablr 
blame  is  regulated  according  to  particular  circumstances.^  Si 
puiattfT  ex  arbore  ramum  cum  dejiceritj  vel  macbittanus  btmnm 
fratereuntem  occi£t^  ita  tenttur^  si  is  in  publicum  decidat^  nee  3tt 
prodamavit  ut  casus  ejus  evitare  possit.  Sed  AHucius  etiam  Jixk 
si  in  privato  idem  accidit^  posse  de  culpa  agi :  culpam  autem  csae 
cum  quod  a  diligente  provideri  potent^  non  esset  provisum,  aut 
tum  denunciatum  esset,  cum  periculum  evitart  non  posset,  ffrm- 
dum  quam  rationem  non  multum  refert  per  publicum  tf n  per  pii> 
vatum  iter  Jieret  cum  plerumque  per  privata  loca  vulgo  iter  jiat, 
^uod  si  nullum  iter  erit  dolum  duntaxat  pntstare  dehet^  ne  f» 
mtttat  in  eum^  quern  viderit  transeuntem^  nam  culpa  ab  to  exigenh 
non  est  J  cum  divinare  non  potuerit  an  per  eum  locum  aliquis  trann- 
turns  sit. 

Here  no  distinction  is  made  between  a  public  and  private  way, 
provided  always  that,  in  either  case,  the  woodcutter,  who  canooc 
prevent  the  tree  from  £dHng,  cry  *' heads  bdow,"  or  "gardec 
loo,"  *  and  this  upon  the  principle  that  both  species  of  roads  are 
equally  subject  to  ps^sage  :  if  he  did  not  cry,  blame  is  imputable, 
because  it  is  possible  the  woodcutter  mignt  have  waited  to  let 
slip  the  arm  or  the  tree  upon  the  passer  by.  If,  therefore,  he  did 
all  that  a  careful  man  could  under  the  circumstances  have  done, 
no  evil  intention  is  imputable. 

Now  if  there  be  no  roadj  a  mischievous  intention  is  the  kss 
probable,  and  therefore  is  not  imputable^  but  must  be  proved;  nor 
IS  he  even  required  to  call  ^'gardee  loo/'  This,  then,  is  the 
meaning  of  dolus  in  this  passage,  which  is  confirmed  beyon<l  a 
doubt  by  that  which  follows, — ^^  because  he  cannot  exp^  that 
any  one  will  pass  that  way/'  In  other  words,  because  the  most 
mischievous  mind  cannot  be  supposed  to  speculate  on  so  im- 
probable a  contingency. 

The  following  very  remarkable  case  is  mentioned  in  the 
Digest'  : — Si  quum  ptla  quidam  luderent^  vebenuntius  quis  file 
percussa  in  tonsoris  manus  cam  dejecerit^  et  sic  servij  fuem  tons^- 
radebaty  gula  sit  pracisa^  adjecto  cultello^  in  qUocunque  eorum 
culpa  sit,  eum  lege  Jquilia  teneri.  Proculus  ait^  in  tonsoris  esse 
culpam.  Et  sane  si  ibi  tondebat^  ubi  ex  consuetudine  ludebatur 
vel  ubi  transitus  frequens  erat,  est  quod  ei  imputetur.  ^uamvis 
nee  illud  male  dicatur^  si  in  loco  periculoso  sellam  habenti  toosori 
se  quis  commiseritj  ipsum  de  se  quari  debere. 

it  must  be  premised  that  the  barbers  in  Rome  were  in  the 
habit  of  exercising  their'  palling  in  public,  having  a  moveable 
shaving  stand  for  the  purpose.    Barbers  have  ever  been  renowned 

*  P.  9»  s,  31.  *<  beads    below,**    clearly  comipted  hom 

'  la  Scotland  this  it  tbe  equivalent  of     *'  gardes  voos,**  or  perchance  *^  lieu/' 

*  P.  9,  »»  II. 
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as  the  greatest  pulrevors  of  news,  and  not  unjustly ;  it  is  still 
so  in  Eng^d,  and  in  France  notoriously  so.  In  eastern  countries 
aii  the  gossip  may  be  heard  at  the  ^^  berber's*'  shop.^  The 
case  above  report^  might  more  easily  happen  than  might  at  first 
be  supposed)  since  the  barber  naturally  set  up  his  stand  in  the 
pbce  of  the  greatest  frequence,  because  there  he  would  have  the 
best  chance  of  custom,  and  in  such  open  places  people,  it  would 
appear,  amused  themselves  with  gossip  and  various  sorts  of  games,* 
and  among  others,  hockey  or  fives ;  and  not  only  this,  but  all  freely 
exercised  their  respective  trades  in  the  open  street,  to  the  in- 
convenience of  the  passers  by.  Domitian,  it  would  seem,  not 
only  put  an  end  to  these  obstructions,  but  otherwise  ameliorated 
the  sute  of  the  city  by  an  improvement,  as  well  as  by  a  metro- 
politan police  act,,  which,  is  alluded  to  by  Martial'  :— * 

Abstulerat  Mam  temerarius  institor  urbenty 

Inque  sua  nullum  limim  limin  erat. 
Jussisti  tenuesj  Germania  cnscen  vicos  ; 

Et  modo  qua  fuerat  semitOy  facta  via  est: 
Nulla  catenatts  pila  est  pracincta  lagenis. 

Nee  Pratw  medio  cogitur  ire  luto, 
Stringitur  in  densa  nee  caeca  novacula  turba ; 

OccHpat  aut  totas  nigra  popina  viasj 
Tvnsory  eaupo^  coquusj  lanius  sua  limina  servant^ 

Nunc  Roma  estj  nuper  magna  tabema  fuit. 

At  Adiens  these  dealers  were  confined  to  one  place,  termed  the 
Mecellum*  :— 

Dum  hac  loquimury  interea  loci  ad  macellum  ubi  advenimusy 

Concurrunt  Ittti  mi  obvtam  cupedinarii  omneSj 

Cetariij  laniiy  coquiy  fartoreSy  piscatoreSy  aucupes 

^bus  et  re  s'alva  et  perditay  profueram  et  prosum  sape. 

As  a  direct  mischievous  intention  can  hardly,  in  this  case 
even,  be  imputed  to  the  barber,  who  can  have  had  no  interest 
ID  cutting  the  slave's  throat  instead  of  his  beard,  we  must,  there- 
ibre,  consider  the  barber  to  have  been  held  so  careless  of  whether 
suschief  happened  to  his  customer^  or  not,  as  to  amount  to  an 
inputation  of  malice.  The  bai'ber  would  not,  however,  have 
ken  held  liable,  if  he  had  established  his  shaving  booth  in  a  place 
where  hockey  or  fives  was  not  played,  and  where  he  was  not 
laUe  to  accidents  from  the  great  frequence  of  people.  In  like 
nuoneri  no  liability  accrues  on  account  of  a  slave  killed  by  chance 

^TIm  **b>rbei^  ill  the  Aiabian  Nights,  that  thf  Agapemonian  men  aind  women 

«^  cat  Kb  cmbMBCft' throats.  pUiy  at  this  eYciting  game  on  Sundays.  FiTCt 

^Tlie  fUm  Lium  must  hare  been  fives  so  called  because  played  with  the  iumd>  or 

«  bockcy,  a  gune  which  has  now  ob^  five  fingers, 

taad  a  jndidal  reputation  fiorn  the  case  of  '  Epigr.  7,  61. 

'^^iinm  T.  Robert^  3  De  Gcx  and  Smale,  ^  Ter.  Eun.  Act  s,  ac.  %^  1. 14. 
TS't  Kaigbt  Bnce»  Y .  C,  where  it  appears 
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passing  through  a  djereed  ground  ^ : — St  a  jaculantthus  sirvusfumt 
occisusy  Aquiha  locus  est,  Sid  n^  quufn  alii  in  campc  jacul&rentm 
sifvus  per  etim  bcum  transierity  AquiUa  eessaty  quia  non  debutt  pv 
campum  jaculatorium  iter  inteinpestive  /acere.  In  the  tnt 
case  the  mve  was  passing  in  a  public  way^  where  persons  wm 
throwing  the  lance  of  their  own  wrong  i  but  in  the  second,  i$ 
slave  was  passing  through  a  djereed  ground  of  bis  own  mtM£ 
where  persons  were  throwing  the  lance  of  their  own  right,  !fu 
tamen  data  opera  in  eum  jaculatus  est  utique  jfquilia  teneiittf^ 
Of  course,  even  in  the  djereed  ground,  if  any  one  threw  at  hh 
wSfully,  he  would  be  liable  for  the  damage. 

Nam  lusus  quoque  noxius  in  culpa  est ;.'  but  when  the  daniap 
results  from  mere  plav,  no  liability  attaches  in  case  of  accidciiCff 
Cum  pila  complures  tuderenty  quidam  ae^Ais  servulum  cum  fiki 
pracipere  conaretury  impulity  servus  cecidit  et  crus  frepU  ^w^ 
rebatury  an  dominus  servuli  Lege  Aquilia  cum  eoy  cujus  iw^dm 
ceciderat  agere  posset  f  Respondiy  non  posse  cum  casu  magis  quia 
culpa  videretur  factum.^  Here  the  pushing  the  slave  to  seiie 
the  ball  first,  cannot  in  any  way  be  construed  so  as  to  Impvte 
malice. 

%  '935. 

^2J?  ^  It  has  been  doubted  by  some  authors  whether  faults  of  mim, 

fiudtofomif-  are  to  be  visited  with  equal  severity  with  faults  of  commissiwyui 
<u>B.  the  distinction  is  certsunly  worthy  of  examination.    Genenh 

speaking,  the  former  imputes  less  blame  than  the  latter,  but  m 
many  cases  the  two  will  be  found  to  be  equal ;  and  in  cediii 
cases  the  former  may  even  involve  a  greater  degree  of  blame  dm 
the  latter  :  in  other  words,  that  faults  of  omission  vaxy  exxif 
in  the  same  way  as  those  of  commission. 

The  rule  may  be  then  taken  to  be,  that  where  there  is  H 
obligation  to  do,  the  neglect  in  performance,  or  omission  of  doi 
diligence,  will  be  equal  to  &ults  of  commission ;  and  where  some* 
thine  has  been  done  by  way  of  a  beginning,  the  omission  fS 
contmue  to  act  wiU  be  equal  to  a  deed  of  commission.  Smi 
.  is  the  obligation  of  a  tutor  to  perform  his  trust,  of  a  m^ 

diligence  k  datary  to  perform  his  commission,  of  a  co-heir  to  duly  and  tn^^ 
coauniMoa  of  administer,  of  a  commodatary  to  see  the  thing  lent  suffa  sii 
'^^^^  damage,  of  a  depositary,  of  a  partner,  of  a  tenent,  and  the  litef ' 

and  these  obligations  are  strengthened  by  the  persons  charg(*; 
able  having  entered  upon  the  actual  performance  of  the  dutf, 
whether  imposed  by  public  authority  or  private  agreement,  which 
is  essentially  the  same  things  Donellus  thus  lays  down  the  fol- 
lowing rules  in  such  cases  ^ :— • 

>  p.  9»  ft,  19,  ^4.  »  p.  o,  4,  s«,  44- 

'  p.  9,  ft,  10.  *  Vide  et  Hme,  1.  c.  §  30^  ^  li}- 
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'^  Whoever  undertakes  an  office  or  business,  is  bound  first  to  Dondiut'i 
consider,  That  he  can  leave  it  alone  if  he  like,  on  foreseeing  dan-  wmmary. 
ger;  or,  That  he  is  not  competent  to  the  duty.  He  h«s  the 
option  of  not  acting  in  the  nutter :  If  he,  however,  do  so  act, 
ad  injuiy  follow,  uistead  of  benefit,  no  one  can  excuse  him. 
On  the  cantraiy,  if  he  continue  under  the  obligation,  there  ar^ 
two  grounds  upon  which  he  who  does  not  wish  to  act  or  refrain 
from  acting  may  be  excused. 

^  Either  he  was  quite  ignorant  of  his  obl^ation  to  act — in  such 
case,  activity  cannot  be  expected  of  him*— or  in  his  own  business 
he  would  have  been  inadequate  \o  perceive  that  any  step  was 
necessaiy  in  the  case  in  question,  the  same  obtusi^  being;  habitual 
to  him  when  managing  the  aiSairs  of  others,  and  that  even 
though  aware  of  his  duty,  he  has  not  the  moral  energy  necessary 
for  the  purpose  s  and  as  it  is  rather  creditable  to  a  man  than 
otherwise  not  to  meddle  with  that  which  he  is  not  capable  olf 
carrying  out,^  nisi  alia  res  te  ad  diligentiam  obliget ;  ergo,  whoso 
is  mistrustful  of  himself,  whether  from  weakness  or  incompe- 
tency, for  which  reason  he  abstains  from  acting,  must  not  be 
held  accountable." 

Now  it  is  quite  clear  that  whoever  has  once  beeun  any  business 
is  bound  to  prosecute  it  to  its  termination,  and  nedect  to  do  so  will 
bring  him  directly  within  the  provisions  of  the  Aquillan  law,  b^ 
cause  he  has  once  done  an  act,  and  it  matters  not  whether  he  aban- 
don further  activity  from  malice,  stupidity,  or  untimely  misgiving^. 
The  case  of  the  physician  is  here  in  point :  Idem  juris  at  si  m^ca^ 
mmts  ferperam  usus  fuerit.  Sed  et  qui  bene  sanit  et  derelinauif 
curatimem  securus  non  erit  sed  culpae  reus  intelligitur*  Now  it  is 
dear,  that  as  the  Aquilian  law  recognizes  liability  for  the  slightest 
degree  ot  culpa ydiligentia  is  therefore  requisite,  and  whoso  does  not 
i^^lj diligentia  commits  an  act  of  negligent ia^or  an  act  of  omission, 
whence  damage  arises,  which  will  clearly  be  within  the  provisions 
of  the  Aquilian  law;  we  may  therefore  Doldly  assert,  that  culpa  in 
nsnfaciendo  renders  the  negligent  person  liable,  for  there  may  be  as 
much  malice  in  passiveness  as  in  activity  i  the  only  difference  will 
be  in  the  nature  of  the  remedy,  a  direct  action  by  the  Aquilian 
W  win  not  lie,  because  the  damage  is  not  direct  or  done  by  an 
act,  but  consequent  only.  An  actio  ex  lege  Jquilia  utilis  will  lie  for 
such  consequent  damage :  nam  qui  occasionem  prastat  damnum 
ftcisse  videtury  and  is  not  an  omission  of  a  duty,  clearly  the  afford- 
ing a  facility  for  datnage. 

This  is,  however,  a  very  vexed  question,  and  one  upon  which 
much  has  been  written  :  the  case  of  the  stokers  appears,  however, 
to  set  die  question  at  rest  without  much  difficulty.'     Si  forna 
(orius  serus  coloni  ad  fornacem  ohdormisset  et  villa  fuerit  exusta^ 
keratins  scribit^  ex  locate  conventum  prastare  debere^  si  negligens 
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in  cligendis  ministeriis  fuit, .  Caterum  si  alius  ignem  subjecerit 
'  fomaciy  alius  negligenter  custodierit  <?»  Unebitur  qui  subjecerit  * 
nam  qui  custodiet,  nihil  fecit,  qui  recte  ignem  subjecity  non  peccavtU 
quid  ergo  est  f  Puto  utilem  competere  actionem  tarn  in  eum  jw 
ad  fomacem  obdormivity  quam  in  eum  qui  negligenter  custodier. 
Nee  quisquam  dixerit  in  eo  qui  obdormivity  rem  eum  humanam  et 
naturalem  passum^  quum  debcret  vel  ignem  extinguere,  vel  ia 
munire  ne  evagetur. 

Here  first  then  we  have  negligens  in  eligendis  ministeriis— ne^a- 
genter  custodierit — qui  negligenfer  custodiety^  in  one  passage,  it  is, 
therefore,  hence  alone  dear  that  negligence  is  a  cause  of  action, 
and  no  one  doubts  that  negh'gence  is  the  omission  of  (filigence. 
The  case  of  culpa  in  non  faciendo  could  hardly  be  put  more 
strongly  than  in  this  passage.  Lastly,  then,  we  have  quum  iehertt 
aut  ignem  extinguere  vel  ita  munire  ne  evagetur :  he  was  bound 
to  action,  and  his  non  action  being  the  cause  of  the  injurjr,  brings 
with  It  the  same  liability  as  a  wrongful  act  done,  which  may  hst 
had  the  same  result. 

Remedies  The  question  of  liability  having,  therefore,  been  disposed  of  2s 

Jh"fi* ^^h^  ^^  *^  ^^  doctrine  of  culpa  is  concerned,  it  remains  to  see  how 
of  th"  Amiifioq  the  Aquilian  law  can  be  made  available  by  the  plaintiff,  and  for 
Uw.  this  purpose  a*  distinction  must  be  made  as  to  the  object. 

The  Aquilian  law  distinguished  between  quadrupedes  and  bipedny 
pecudes  and  non-pecudesy  respectively ;  the  first  chapter  treats  of 
the  former,  the  third  of  such  as  are  neither  quadrupedes  nor 
pecudes. 

An  action,  on  the  first  chapter,  lies  by  an  owner,  or  whoso  has 
.suffered  damage  by  the  slaying,  against  the  person  so  offending, 
but  not  against  his  heirs. 

Where  more  than  one  arie  conjointly  concerned  in  the  damage, 
the  remedy  is  against  them  all  and  severally,  in  solidum  ;  that  is  to 
say,  any  one  may  be  sued  for  the  total  damage  done  by  aU.  A 
certain  distinction  is,  however,  drawn  between  the  destroying  of 
a  slave,  hominem  alienumy  and  z  quadrupeSy  or  pecus  quod  ^ecudum 
numero  sity^  by  giving  the  plaintiff"  the  poWer  of  bringing  his  action 
under  this  law  for  the  damage,  or  prosecuting  the  defendent  for  a 
capital  crlme,^  a  slave  bebg  a  man. 

The  Aquilian  action  being  for  interest,  nee  tolum  corpus  in 
actione  hujus  legis  astimatury  sed  sane  si  servo  occiso  plus  dominus 
capiat  damni  quam  pretium  servi  [sit)  id  quoque  astimatur;^  thus, 
if  the  slave  have  been  instituted  heir,  and  is  killed  by  another, 


»  V4dc  ct  §  1533,  h.  op. ;  P.  9,  *,  36,  »  Gaju*  Inst.  3,  §  113. 

Gaius  Inst.  3,  ^  2x0. 


$  3.  '  -  -       ^         -  *  Gaius  Inst  3,  §  211. 
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antifuam  jussu  meo  hareditatim  cemeret^  the  amount  of  damage 
caused  by  the  loss  of  the  inheritance^  will  be  taken  into  account ; 
this  of  course  does  not  apply  to.  a  conditional  institution,  in  which 
the  slave  is  to  be  free,  taking  the  inheritance ;  because  in  such 
case  the  benefit  would  accrue  to  him,  and  not  to  his  master. 
Whereas,  whatever  a  slave  acquired  accrued  mediately  to  the 
owner.  Analogously,  the  depreciation  caused  to  the  remaining 
property  by  the  tortuous  act  is  to  be  estimated :  iUm  si  ex  gemellis 
vel  ix  ctmcedts  vel  ex  sympontacis  unus  occisus  fuerity  non  solum 
Kcisi  fit  tEstimatio  sed  eo  amplius  computatur^  quod  ceeteri  qui 
mpersunt  depretiati  sunt  j*  and  the  same  applies  to  such  animials 
as  come  within  this  chapter  of  the  law :  '  idem  juris  est  etiam  si 
ix  pari  mularum  unam  vel  etiam  ex  quadrigis  equorum  unum 
mdertt;  the  depreciation  of  a  match  mule  or  horse  would  be  a 
niatter  of  estimation. 

This  estimation  is  to  be  made  quanti  in  eo  anno  plurimi  ea  res 
fiterit  ^  this  year  is  to  be  reckoned  backwards  from  the  date  of 
the  damage  done,  and  the  highest  value,  which  the  slave  or  animal 
would  have  realized  during  such  time  be  taken  as  the  measure  of 
compensatbn ;  thus,  if  a  slave  which  was  in  the  begiiming  of  the 
year  perfect  and  worth  100  aurei,  but  who  has  since  from  some 
cause  become  depreciated,  by  being  maimed,  lamed,  or  blinded,—^ 
aut  ckuiusy  aut  mancusj  aut  luscus  fit^ — whereby  his  value  has 
been  reduced  to  10  aurei,  the  lar^r  sum  will  be  recoverable. 

§  1937- 

The  second  chapter  of  the  Aquilian  law,  of  the  contents  of  Remediei  aria- 
which  we  were  ignorant  until  the  discovery  of  the  Institutes  of  ingoutofthe 
Gaius,  provides  that  an  adstipulator^  who  should  have  received  ^he  A^uiSii 
money  in  fraud  of  the  stipulator,  should  have  his  action  for  the  law. 
amount  whereof  he  had  been  defrauded.^ 

This  action  is  under  the  denomination  of  damages,  but  appears 
to  have  fallen  into  desuetude — perhaps  when  the  actio  mandati  was 
introduced,  or  because  that  action  answered  the  purpose  (for  the 
passage  may  mean  either),  except  where  the  object  is  the 
recovery  of  damages  in  duplum  adversus  inficiantem  on  account 
of  the  dcfendent*s  denial. 

Before  the  admission  of  the  actio  mandati^  this  must  have 
ken  a  necessary  remedy  against  fraud,  but  of  less  importance 
after  diat  time. 

The  third  chapter  gives  remedies  in  cases  not  covered  by  the  the  third  chap- 
two  preceding  chapters,  «  quis  servum  vel  eam  quadrupedem  qua  tcrpfthe 

Aqnilian  law. 

,^'?)<>S'>^2'  ^  For  the  text  of  thia   chapter,    vide 

Caw  U  1. 1. 4,  3,  ^  lo.  §  1915,  h.  op.  I  Gail  Init.  :<,  §  215. 

I-  4j  3   ?9  >  Gaiuj  Init.  3,  ^114. 
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DytfMgt  lo 

mtmoe&ctte 
a  lima. 


To  inanimate 


pnuAan  nmmir$  ett  Tulnenvit  sivi  mm  fuaintpidim  fiut  ftmlm 
mtmir$  nm  at  Vil  ut  canem  aut  finan  testiam  vilut  ursamj  Isaum 
VuIneniTerit  rd  occideric  ix  b$c  eapite  acti9  €$nstitmtwry  for  tbe 
vmnttkng  of  die  sisves  or  animals  mentioned  in  the  first  chapter, 
or  for  Ae  killing  of  such  beasts  as  are  not  induded  theran; 
Ais  fecognized  a  qualified  property  in  such  animaU  as  have  been 
reduced  to  possession  by  the  art  of  man,  and  which,  by  tud 
reduction  into  possession,  have  acquired  a  value  to  the  owner. 

The  most  important  part  of  this  chapter,  however,  is  the 
remedy  given  fi>r  damase  done  to  inanimate  things,  which  may  be 
termea  malicious  mischief,^  in  ceteris  fuequi  animaUhUj  item  ic 
omnibus  rebus  quae  anima  carent,  dsumatm  itgwria  JlaUm  hat 
parti  vtmScaturj  si  quid  enim  ustum  aut  rupcum  aut  ftactum 
/kirity  in  respect  of  iriiich.  we  have  already  seen  that  the  a- 
pression  ruptum  or  corruptum  suffices,  provided  that  they  be 
dHirimra  facta^  to  make  the  action  mainteinaUe.  The  amount  of 
•uch  danwage  is  to  be  calculated  not  according  to  the  highest  value 
the  object  has  borne  within  the  year  last  past,  but  acooidiog  to 
die  highest  value  within  the  kst  thirty  days  or  legal  mondi,  ;«if 
fuanti  in  Jiebus  triginta  proximis  ra  Aurit;  the  word  plurm  is 
not  inserted  in  this  chapter  of  the  uw,  the  pMt  being  satisfie<i 
with  its  insertion  in  tbe  first  part  i  Sabmus,  however,  was  c* 
ojMnion  that  its  introduction  in  the  commencement  is  suficient  to 
make  it  apply  to  the  whole  law,  and  this  opinion  is  xatified  bj 
Justinian  ;*  die  estimadon  is  therefore  to  be  made  on  the  highesi 
value  the  animal  or  thing  bore  within  the  thirty  dajrs  last  past. 


*  '939- 

Tht  three  The  three  different  descriptions  of  acdons  available  under  diis 

tSwaf acd^  '*^  "*"*^  ^  distinguished  from  one  another.  The  first  is  Ac 
vaderdiiilaw.  ^^^^^  directa^  this  is  maintainable  si  quis  pr^cipui  carport  ni 
damnum  dederit;^  the  damage,  like  the  acdon,  is  required  to  be 
direct  and  not  consequent,  hence  the  slaying,  killine,  woiu]ding,or 
deterioradon  to  the  substance,  must  procede  directty  firom  the  it- 
fendent  or  from  some  object  belonging  to  him,  by  which  a  csrfm 
is  meant.  Here  several  distinctions  are  given  in  die  Pandects, 
where  two  persons  are  concerned  in  the  kxHtng,  wounding,  or 
damage,^  si  plures  servum  per^sserint^  utrum  omnes  quasi  pcciinnt 
ttneantur  f  vidiamus;  ana  it  appears  that  they  are  all  hdd  quasi  lo 
have  killed  the  sbve,  and  that  the  conviction  of  one  does  not 
liberate  the  rest,  because  it  is  a  peiuil  acdon  ;  again,  if  one  shall 
have  given  a  slave  a  mortal  blow,  but  another  shall  have  com- 
pleted the  murder,  the  first  shall  be  held  quasi  vulneravirity 
because  he  did  not  actually  die  of  that  Mow  i  the  second  fs^^' 


'  Otiot  Intt.  3,  ^  S17  {  1. 4^  3y  ^  13. 


*  1.4,3,^  16$  Geii]aIait;3,Mi9' 
♦P.  9,  at,  iifii. 
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Kttiirit^  bccKiise  iie  actosdijr  did  die  of  that  Uow,  although  lie 
vouU  bave  died  in  time  of  the  first  wound.  This  is  the  case  of 
the  Red  Coanrn,  stabbed  bjr  Robert  Bruce  in  die  diapel  of 
Damfiries  Casue,  where  the^  had  met  in  a  conference,  finice 
5  reported  to  have  said  to  his  fb&owers,  Lindsajraad  Kirlqutrick, 
» rushing  out  of  thejiuilding,  ^  I  doubt  I  have  JdQed  Comyn  $" 
30  which  Kirkpatrick  is  said  to  have  remarked^  ^^  You  doubt ! 
I  mak  siir:"  and  yetuniing  to  have  despatched  the  wounded 
Comyn  at  the  foot  of  the  altar,  tc^ether  with  bis  unde  Sir 
Rohm,  who  had  come  to  his  assistuice.^  Bruce,  under  the 
Rosnn  law,  is  liable  fuasi  vuburauit ;  and  Kirkpatrick,  qtum 
Kstieriu  This,  however,  makes  a  considerable  difierence  in 
the  tiabilitv,  since  the  ifuasi  vulmrater  would  be  liable  fox  the 
greatest  vanie  within  die  last  thir^,  and  the  ^asi  interficUr  (or 
that  within  the  last  three  hundred  and  sixty-five  days,'  with  the 
valoe  of  all  accessions.  But  if  it  be  die  act  of  joint  evQ  doers, 
the  case  is  difierent :  si  phtres  traiim  dtjecfrtnt^  ut  bmnmim 
tfpmurmt  apu  veteribus  placet  mnrus  lege  Aquilia  iimri.  We 
have  already  seen  that  the. slaving  or  injurv  might  be  with  any 
weapon  or  instrument,  or  by  tneihands,^  ana  such  will  satisfy  the 
requiremoits  of  an  actio  dirccta.  Again,  with  respect  to  objects 
not  indued  with  life-^-die  sailors  on  board  a  ship  running  down 
another,  if  not  the  result  of  mere  accident,  are  held  liable  under 
the  Aquilian  law  in  a  direct  action,  si  navis  tua  impacta  in  meam 
saph^  damattm.  wihi  dedit^  because  here  the. contact  is  body  and 
bodj)  and  so  in  a  multiplicity  of  cases  which  might  be  cited. 

§  1940- 
Where  the  actio  directa  will  not  lie  on  account  of  the  damage  Acdonei  utiiet 
being  consequent  or  resulting,  and  not  corpore  in  corpus j  an  assimi-  ^  ^^  AquUk. 
lated  action  is  given,  termed  utilis ;    for  it  may  be  a  question  as  to 
whether  there  be  any  distinction  between  the  actio  utilis  and  in 
factum  ex  lege  Aquilia;  and  it  may  be  taken  that  there  is  some, 
though  a  Texy  sl^ht  distinction.^    This  distinction  would  appear 
to  depend  on  whether  it  be  a  damage  resulting  from  a  passive 
or  acdre  deed ;   and  in  support  of  this  view,  die  case  of  the 
stoker,  which  is  indeed  die  leading  case^  in  the  Digest,  may.be 
quoted :  diere,  one  watched  the  fire  and  let  it  burn  down  the 
>il]a,  and  the  other  had  properly  lighted  it ;  actioms  utiles  are  given 
against  the  masters  of  both.  In  another  case,  a  man  builds  an  oven 
next  to  the  common  wall  of  another  house,®  and  on  damage 

I  Hk.  Scodandy  Patrick  Fnser  Tftiett  *  P*  9»  ^  5 1»  ^  i- 

'  ^  I)  p.  2x1 ;  Rymer  Fttd.  Tol.  3,  p.  S1O9  '  P.  9, 2^  x  I,  ^  4. 

^  Popei  BuQa.    Tliii  quurel  and  jiian->  ^  ^  193^  ^*  op*           *  P*  9*  ^  29,  ^.2. 

s^ttrtopk  place  00  10  Feb.  1305-6,  *It  is  often  difficult  in  fogUsh  law  to 

<A  Brace's  %lit  horn  Enghnd  in  conae.  diitingiiith  between  **  trespass  and  **  «ase«** 

1«we  of  hji  hafing  been   betrayed   by  '  P»  9»  »,  *7,  §  9. 

Camra  the  Red.  *  P.  9,  a,  »7,  f  xo. 
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by  fire  accruing,  an  actio  in  factum^  or  on  the  case,  is  given ;  if  oce 
knock  money  out  of.  another's  hand  and  it  be  lost  in  the  water,  the 
actio  is  in  factum^  or  on  the  case  :  where  a  slave  serves  an  usuan 
or  usufructuary  bona  fide,  the  action  for  damage  to  him  by  a 
stranger  is  on  the  case  ;^  but  if  the  owner  of  the  slave  wouad 
him,  the  usufructuary  has  an  equitable  action.^ 

From  these  few  examples,  the  rule  appears  to  be,  that  where 
the  damage  is  direct  by  bodies,  the  direct  action  lies ;  where  noc 
very  remote,  and  immediately  consequent  on  some  circumstaDtiil 
tangible  act,  that  the  action  on  the  case  is  the  proper  remedy;  bjt 
where,  in  the  third  degree,  the  damage  is  consequent,  and  the 
result  of  causes  which  would  not  have  occurred  but  for  the  act 
of  the  defendent,  then  the  equitable  action  is  the  proper  remedj, 
nor  will  it  matter  whether  the  damage  be  caused  by  commission  oc 
ombsion,  both  equally  having  the  same  effect  on  the  remedy. 
Nevertheless,  it  must  be  observed,  that  the  actio  in  factum^ « 
action  on  the  case,  appears  to  be  included  under  the  general  apper 
ladon  of  equitable  or  utilisj  although  this  latter  word  has  also  the 
special  signification  above  pointed  out.  The  passage  on  this  dis- 
tinction m  the  Institutes,^  Is  too  general  to  give  the  required 
information  as  to  where  the  line  is  to  be  drawn : — Sed  si  m 
corpon  damnum  fuerii  datum  neque  corpore  lasUm  futrit^  sed  u'- 
modo  alicui  damnum  contigerit^  quum  non  sufficiat  neque  direco 
neque  utilis  legis  Aquiliae  actio  placuit  eum^  quo  obnoxius  fiurit  in 
£ictum  actione  teneri  veluti  si  quit  misericordia  ductus  aSm^ 
sirvum  compiditum  sotveret  utfugcnt* 


Thibant*! 
snaiyof  the 
ri^t  of  actioDi 
under  the 
Aquilian  law. 


§    I941. 

Thibaut^  sums  up  the  remedies  under  the  Aquilian  Iaw,r> 
foUows : — 

TYi^  actio  legis  jiquilia  is  a  general  remedy  given  by  the  Roinai: 
law  for  positive  damage  }^  this  action  will  not,  however,  always 
lie  directly.  We  must  distinguish  between  the  following  cases:— 
When  the  damage  is  done  by  a  body  belonging  to  the  injurer^  or 
V  an  instrument  directed  by  the  same — to  wit,  to  a  body  by  means  ot 
an  injury  or  destruction  of  substance — the  actio  directa  Up 
JquilttB  lies.7    To  wit,  A  by  the  First  Chapter^  where  a  slave  0: 


>P.  9,  a,  17,%  II. 
'P.  9,29 11,^8. 

*  Id.  la  J  I.  4»  3»  §  ifi- 

*  I.  4,  3,  %  16 ;  Gaioi  Intt.  3,  %  219.* 

*  Sytc  da  P.  R.  en  Delicts  (iiber  Ver^ 
brechen]  %  621  j  acdo  L.  Aquilia:  in  fac- 
tum. 

*  L.  13,  %  2,  de  osufr.  (7,  i\  \  L.  8,  pr. ; 

L,  S;  L.  27,  %  9}  L.  44,4  I9  459  P'*  > 
ad    Leg.  Aql   (9,  2)$    F.   Balduinut   ad 


Leg.  Aquil.  c.  pnefat.  Grandiingn  Hi: 
1730  (alio  in  Heinecdi  Juwp*  Rom*  ^ 
AtL  (T.  i);  L  S.  de  Mendon  Com.  ^^ 
L.  A.  (Meermann  The*.  T.  2) ;  G.  Ko»- 
ad  L.  A.  (open  T.  x)j  v.  Lohr  Theor.. 
der  Culpa,  p.  8x-i|2. 

^§i6,h.t(4,f3);  L.ii,^5»t  V 
eod.  (9,  2);  see  especially  Haae,  v.  i 
culpa,  p.  X.95. 
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Ibur-iboted  beast,  which  is^wont  to  be  kept  in  herds^  is  so  killed.* 
On  the  other  hand,  by  the  Third  Chapter ^^  where  a  slave  or  a 
four-footed  beast  is  so  wounded,  or  some,  other  chattel  so  damaged 
or  destroyed*^  Where  the  damage  is  done  U  a  body,  but  not  by 
a  body,  the  actio  utilis  Ugis  jfquilicBj  which  is  also  termed  actio  in 
factum^  is  to  be  brou^t.^  Lastly,  where  the  thing  itself  is  not 
even  damaged,  but  the  owner  is  nevertheless  injured  in  respect 
of  the  same,  the  actio  in  factum  liesJ  If  one  sue  who  is  not 
owner,  he  must  always  use  the  actio  utilis  legis  Aquilicsj  or  in 
factum.^ 

AH  suits  brought  utHitery  or  on. the  ground  of  equity,  pre- 
sume, as  a  rule,  that  there  is  no  other  special  remedy  in  respect 
of  the  act  done.s^ 

§  622.  Many  important  distinctions  between  these  actions  arise  Dittmctionfc 
among  the  Romans.  The  actio  directa  ex  lege  jtquili(P  is  a  penal 
action,  and  lies,  as  a  rei  persecutoria  ex  delicto  against  each  evil- 
doer (Thater)  in  seflidum^  but  not  against  heirs  inriched  thereby.*^ 
If  a  suitor  sue  hy  the  first  chapter,  he  receives  the  highest  price 
the  object  has  borne  within  the  last  year.;^^  if  he  sue  by  the  third 
chapter,  ht  can  claim  only  the  highest  price  the  object  has  borne 
during  the  last  ntionth.^^    In  case  of  fraudulent  denial  an  actioxl 

for  douUe  value  lies.^*  *     .        *  ♦  ♦      .       « 

«  «  «  «  «  »  « 

§  623.  The  following  principles  characterize  the  nature  of  the 
actis  Ugis  AquiliiB^  A — It  can  be  brought  by  every  one  having 
imerest  therein  :  therefore  by  such,  as  have  suffered  damage  by 
the  destruction  or  damage  of  the  object  of  another  ;^^  but  only  in 
so  &-  as  they  may  have  been  really  injured  thereby. ^^  And  this 
atends  to  the  case  of  a  person  being  damnified  by  the  injury  or 


^S  h^'  H.t.  (4,  3)9  P.  §  2,  eod. 
(9,  z) ;  HotDDUum  Obs.  7,  c^  Z2  ;  Noodt. 
L  c  ap.  2 ;  HugQ  Qy.  Mag.  272-275. 
Toring  thcfdnm  b  Bynkcishoeic  Obs. 
(«.  4«  c.  18. 

'P.  a,  %  2,  eodL  }  I*.  7,  %  X,  2  5  i  1, 
Lkt 

^TlKre  was  fbnnerly  much  dispute  as 
t3  tile  eonteniB  of  the  second  chapter. 
C,  Chifledos  de  secundo  capite  Leg.  Aq. 
;0C3  Thn,  T.  5)  5  I.  H.  Mylius  de  tribus 
^>  Aq.  cap.  (at  the  end  of  Theophilk 
Mraphra.  ed  Reitz)  ;  Bynkershoek  Obe. 
^  t,  c  13.    AU  is  now  clear  by  Gaius 

^  3i  ^  "5- 

^'^i^^y%  3 »  L.  9,  eod ;  Vinn.  ad 
I-  L.  4»  T.  3,  ^  ult. 

ii6,Ldt. 

'L.  II,  §  g,  10  J  L.  13,  pr.j  L.  17  J 
I»3o»^i,eod. 

'L  119 16,  I.  h.  t.  (4,  3)1  L.  I9  §  4 
*  6,  de  dole  (4,  3)  i  L.  27,  ^  21,  25,  26, 


27,  h.  t.  (9,  2]  9  L.  3,  4,  de  servo  corrupL 

^*  §  9,  I.  h.  t.  (9,  2) ;  L.  12 ;  L.  23, 
^  S,  h.  t.  (9,  2  )5  L.  5,  C.  eod.  (3,  35). 

"  L.  23,  §  6,  D.  eod. 

"  27,  %  5,  eod. 

**  ^  26,  L  de  act.  (4,  6).  N.B.  Here 
follows  the  present  practice  of  Germany^ 
which  is  to  the  effect  that  the  actio  in 
duplum  is  not  used,  the  details  of  which 
are  impertinent. 

*^  L.  iiy  ^  8,  10 ;  L.  12 ;  L.  17,  h.  t. 
(9,  2)  J  L.  27,  §  X4-25>  cod  J  Schonman 
Handb.  i  vol.  p.  213-2;  Gliick  Pand. 
%  704.  Of  another  opinion  is  Hasse,  v.  d. 
culpa,  p.  322-3,  not.  a. ;  Zimmem  Syst. 
der  Moralkagen,  p.  10-15. 

'*  Hence  the  commodatarius  can  only 
sue  here  on  account  bf  a  thing  only  in  so 
^r  as  he  is  answerable  to  the  commodans 
for  the  injury  arising  from  his  own  neglect. 
L.  1 1,  §  9,  eod  J  compare  with  L.  41, 
locati  (i9>  2] ;  Voet  L.  9,  T.  2,  ^  lo^ 
Cocceii  eod  qu.  7 ;  Noodt.  1.  c.  cap.  1 1. 
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death  caused  to  anodier.^  B^n  tuiAi  case,  indemnity  for  the 
assessed  damage  only  caused  to  another  can  be  daimed ;  thus,  for 
instance,  if  a  man  be  wounded,  the  expense  of  medical  attendance, 
but  not  remuneration  for  the  pain,  or  indenuii^  for  the  lost  of 
beauty,"     ♦  ♦  ♦  •  •  *       .  *' 

The  acti§  legis  AquiUa  lies  also  for  damage  done  by  a  posmve 
act,  indemnity  for  which  can  be  claimed  on  an  action  of  coa- 
tract  \^  and  forsooth  the  Ronuns  allow  the  various  actions  to  be 
brought  successively,  if  more  be  to  be  obtained  by  the  htter  thin 
by  the  former  in  respect  of  the  object,'  •  •  *• 

The  actU  Ugis  Aquilm  can,  however,  be  brought  aeainst  a  con- 
tractor (i.  e.  on  a  contract)  when  he  has  committsed  that  degree 
of  delict,  on  account  of  which  he  can,  according  to  the  gescnl 
nature  of  the  contract,  be  sued.'*^ 

Hopfner^  lays  down  the  following  rules  for  distinguishing  b^ 

tween  these  actions  and  defining  their  limits ;  in  commenting  upon 

this  passage  he  distinguishes  die  actio  utilis  firom  the  actio  iirectSy 

actio  utiliSj  and  actio  factum  as  follows  x-^Nur  alsdaxm  wan  a 

uSdwAe**^*'***  ^*^  ^^trlichcn  Sacbi  mit  cinor  korpirlicbeu  ScbaJeu  gtKh'uht 

Aquiiian  iiw,     b4it  ^  actio  dincta  ex  Ugo  Jquilia  "  Statt ;  the  direct  action  aod 

and  the  actkm    dama^  lies  only  when  it  is  done  to  a  corporeal  tfaiitf  with  ic{»<- 

<«i  the  cue.        poreal  object,     ff^enn  ich  eimr  korpcrlicben  Sacbfj  iSor  mcbt  mt 

iiner  korperlicben  Sacbe  scbade^  z.  B.  wenn  icb  de%  Andirtn  fbim 

rinsperriy  und  sic  vorbungcm  lassi :   so  wird  Ji   ^  actio  ex  Iqt 

JquiUa  utilis**  angistcUt.      The  equitaUe  Aquilian  action  lies,  if 

I  damage  a  corporeal  thing,  but  not  with  a  corporeal  thing,  as 

if  I  shut  up  the  animals  of  another  and  let  ibem  die  of  hun^. 

1st  der  ScbadiH  woder  am^  mocb  mit  oisur  korftrUcben  Socht 

fiscbiben ;  z.  B.  wenn  icb  den  Kafig  offno^  tmd  tinem  some  Figti 
erausfliegen  lasscj  so  kann  gar  nicbt  ox  lege  Aquilia  geklagt  wtr- 
den^  sondern  man  muss  ^actionem  in  factum**  anstolUn.  Hence, 
if  the  damage  be  done  neither  to  nor  by  a  corporeal  tbin|,  as 
for  instance,  if  I  open  a  cage,  and  let  the  hifds  of  another  fly,  I 


RttlalaSdl  down 
by  Hopfiierfbr 
dWdngaiahinf 
between  the 
direct  and 


>  L.  c,  §  nit.  i  L.  6;  L.  7,  h.  t.  (9,  a)} 
L.  139  §  4 ;  Locati,  (19,  2)  $  Noodt.  I.  c. 
cap.  2.  Moreover^  tne  wift  and  the  chil- 
dren are  hen  included.  Toet.  L  c.  ^  zz  { 
Stryk  eod.  ^  9 ;  Crainer  Wetxl.  NebooiL 
zo  Th.,  p.  34. 

•L.  zt,  pr.  h.  t.  to,  %)i  L.  Sfi  Si 
JL  7,  de  nil  qui  efiud.  (9, 0> 

'  Finmingnaui  ad  Cbcceiiy  L  c.  qv.  zz  | 
Stryk,  L.  o,  T.  3,  ^  zS,  h.  t. 

*  L.  7f,%  8 ;  L.  zS,  h.  t.  (9,  2). 

«  7,  ^  z»  commod.  (Z3,  2);  L.  34, §  olt. 
de  O.  et  A.  (44,  7).  In  the  htter  paaagey 
the  «Mr  most  clearly  be  ttruck 


oat.    Voet.  1.  c.  ^  zz ;  Coj.  Obt.  L.  3» 
c  25  }  ATeian  interpr.  L.  3,  c  Z5. 


*  All  actions  now  in  Gennany  «  &* 
ample  damages. 

7  L.  24,  §  5,  sol.  mat.  (24*  3)}  L  $4* 
§  2»  de  A.  R.  D.  (az,  2),  VaiyJag  »' 
are  cert^nlj  L.  z,  4  i|  >  menior.  (ii)  6\ 


L.  4Z,  ^  Zy  de  re  juSc  (429  i)i  I»  i^> 

L3,  de  donat.  (43f  5)5  ^  «4t  *  "»^'' 
t.  (Ay,  2) ;  Wemho'  lect  coo.  l-  ^ 
T.  I9  4  2 ;  Hopfner  com.  §  1049  j  l^' 
minfhaui  1.  c.  ad  qu.  4*  not.  I  h.  k-. 
Geinler  obs.  de  culpa,  p.  231  M »  ^^ 
man  k.  Lohr  Magas.  3  wol.  2  Hft.  n.  ^• 
Of  another  opinion  are  Schoman  Hani^ 
Z|  ▼.  p.  Z65,  sqq.  y.  Lohr  Thoor.  d.  aJp, 
p.  Z67,  noc  z  ;  Gliick  Buid.  zo  K.  ^^9  • 
HacK  ▼.  d.  cttlpa,  p.  Z70-1S3. 
*  Oom.  §  1059. 
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caanot  be  sued  at  all  under  the  Aquiltan  law,  but  an  action  on  the 
case  must  be  brought  ag^st  me. 


§  1942. 

The  English  law  of  trespass,  while  it  coincides  with  that  of  The  Engliih 
Rome  in  respect  of  the  remedy,  differs  in  respect  of  the  measure  ^^  of  tretpui 
of  neglect;  thus,  an  action  maybe  brought  for  trespass  simply,  ^  «'*"*"•• 
which  1$  equivalent  to  the  actio  directa  of  the  Aquilian  law,  or  on 
the  case,  which  is  the  actio  in  factum.^ 

The  English  law,  however,  admits  a  combination  unknown  to 
that  of  Rome ;  thus,  every  action  of  trespass  with  a  per  quod 
mludes  an  action  on  the  case.  I  may  bring  trespass  for  the  im-- 
miiiate  injury^  and  subjoin  a  per  quod  for  the  consequential 
damage  ;  or  may  bring  case  for  the  consequential  damage^  and 
fass  over  the  immediate  injury,^ 

A  defendent  is  answerable  in  trespass  for  all  the  direct  and 
inevitable  effects  caused  by  his  own  immediate  act. 

tainable  ?  The  aaminary  of  the  opinioa  of 
the  Courty  in  which  Bhckstone  difieftd 
from  the  Chief  Justice  and  the  other  two 
paiioeSy  ti  at  fbllowi: — ^That  the  natural 
and  probable  conBeqnences  of  the  act  done 
by  the  dependent  was  injary  to  somebody, 
and  the  act  was  therefore  illegal  at  common 
law,  and  that  therefore  the  defendent  ¥ras 
liable  for  the  consequences,  be  the  injury 
Inediate  or  immediate,  nor  b  malus  ammtu 
necesfary  to  constitute  a  trespass.  The 
vis  imfressay  And  the  mischievous  faculty, 
which  was  not  subsequently  increased  by 
Yates,  Willis,  or  Ryal,  remained  in  the 
squib  until  its  explosion,  and  the  tort  of 
the  defendent  is  not  purged  by  the  inter- 
mediate acts  imposed  by  self-preserration  ; 
the  ultimate  mischief,  therefore,  rcMlted 
from  the  original  act,  and  the  blame  lightt 
on  the  first  thrower,  because  the  inter* 
vening  agents  cannot  be  looked  upon 
as  free,  but  as  acting  under  a  compul* 
sivei  necesdty  for  their  own  preservation. 
Blackstone  dissentiente  thought  trespass 
would  lie  for  immediate,  but  that  cue 
must  be  brought  for  mediate  or  consequent 
tial  damage,  and  that  it  mattered  not 
whether  the  ori^nal  act  were  lawful  or  un- 
lawful. An  action  in  trespass  would  lie  by 
Yates  agunst  Shepherd,  but  that  Ryal  and 
Scott  could  maintain  actions  on  the  case 
only  against  Shepherd,  that  it  were  not  the 
inevitable  effect  of  the  first  act,  beciose 
the  sqwb  was  at  rest,  and  that  Ryal  and 
Willis  exceded  the  bounds  of  selfodefehiee 
and  did  not  lue  the  requisite  circnmspec- 
rion. 

'  II  Mood.  180. 

K   K 


>  SmJdi's  leading  cases,  Scott  v.  Shep- 
iurd,  p.  114,  3  £d.  1S49,  ^n<ion, 
oKuUy  caOed  the  squib  case.  This  case 
«ai  ttapaa  sod  assault^  for  thrqwing,  cast- 
iaf,  and  tMog  a  lighted  squib  at  or 
aguAst  tile  plaintiff,  and  striking  him 
tfaeicwith  on  the  Ace,  and  so  burning  one 
of  bis  ejes  that  he  lost  the  dght  of  it^ 
whereby,  Ac  The  special  case  was  stated 
^  the  opinion  of  me  Court  coram  De 
Crnr,  C  J  ;  Gould,  J.j  Bhckstone,  J.} 
^'^^*> J>  Rept  2  Blackstone,  802.  On 
^e  e?entag  of  the  fair  day  at  Afilborne 
Poft,  iS  Oct.  1770,  the  defendent  threw 
>  %i<a/  {^,  made  of  gunpowder,  ftc, 
rrom  the  street  into  the  market-house, 
vhich  was  a  covered  building  supported  by 
Bcbet,  aad  enclosed  at  one  end  but  (^en 
^  the  other,  and  both  the  ndes,  where  a 
^^e  coDcowse  of  people  was  assembled ; 
which  lighted  squib  so  thrown  by  the  de- 
^^t  fiell  upon  the  standing  of  one 
Vacei,  who  sold  ^ngerbread.  Set.  That 
coe  Willis  instantly,  and  to  prevent  mis- 
cbkf  to  hhaself  and  the  said  wares  of  the 
Hii  Yates,  took  up  the  said  lighted  squib 
^  off  the  said  standing  and  then  threw 
!t  aooB  the  ssid  market-house,  where  it 
(a  npoo  another  standing  there  of  one 
^«al,  who  sold  the  same  sort  of  wares, 
vao  iottantly,  and  to  save  his  own  goods 
^  bring  injured,  took  up  the  said  lighted 
(csib  fram  off  the  said  standing  and  then 
tiirevit  to  another  part  of  the  said  mar- 
ket-hoQR,  fid  in  so  throvring  it  struck 
the  plaiatiff  then  in  the  said  market-house 
•a  the  6ce  therewith,  and  the  combustible 
nutter  then  bunting  put  out  one  of  the 
ptttnaff^  lycs.  %  If  this  action  is  main- 
VOL.  III. 
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Aolt  of  dirtiAc-       The  rule  of  distinguishing  between  trespass  and  case,  as  laid 
)^^^**^^       down  by  the  Common  Pleas,  is  :    That  where  the  injuiy  is  occa- 
*"  sioned  by  the  carelessness  and  negligence  of  the  defiendent,  the    | 

[daintiff  is  at  liberty  to  bring  an  action  on  the  case,  notwith- 
standing the  act  is  immediate,  so  long  as  it  is  not  a  wilful  act^ 

It  is,  furthermore,  clear  that  the  plaintiff  may,  if  he  please, 
bring  trespass  whenever  the  injury  is  immediate,  even  though  ii 
be  not  wilful ;  and  it  is  equally  dear  that  where  the  injury,  which 
firms  the  gist  of  the  action^  is  both  wilful  and  immediate,  trespass 
is  the  only  remedy.* 

Hence,  to  state  this  categorically,  we  must  suppose  die  in- 
jurious act  to  be  either — 

1.  immediate  anfl  wilful, 

2.  immediate  and  negligent, 

3.  mediate  and  wilfiiT, 

4.  mediate  and  negligent. 
According  to  xh^  first  proposition,  trespass  is  the  only  remedj. 
According  to  the  second^  trespass  or  case. 
According  to  the  thirds  trespass  or  case. 
According  to  the  fiurtb,  case  only. 

INJURY.  RSMBDT. 

Immediate  and  wilful trespass. 

Mediate  and  negligent    .....  case. 

Immediate  and  negligent  1  ^  _  _.. 

Mediate  and  wflffl  "^       /     '.  '     '  ^«P»» »' "«• 

The  English  law,  then,  distinguishes  between  dolus  and  ck/^, 
in  the  form  of  remedy,  much  more  distinctly  than  the  Roman, 
for  in  Uge  Aquilia  et  levtssima  culpa  venit ;  and  not  onif  is 
culpa  put  on  a  par  with  dolus^  but  so  are  even  negligence  and  in- 
capacity, and  in  this  latter  particular  goes  to  so  extreme  an  extent, 
as  to  make  it  border  upon,  and  with  difficulty  be  distinguishable 
from  accident.^ 

§  1943- 
of       Injuria  are  the  subject  of  the  fourth  class  of  private  delicts* 
^tmoninfof    Ijij^ria  is  equivalent  to  contunuliay  and  applies  to  him  «ri  tf«' 

the  word  mjuna.    ^  •',    ^.  \  ^  ,  .  '  ,.*^*^     ,        .      f         -^ 

pulsattone  corpus^  aut  convtcto  aures^  aut  aliqua  turpttudtm  vttam 
cujuspiam  violate  a  trespass  on  the  person  of  any  one  by  beating, 
the  offending  his  ears  by  de&mation,  or  imbittering  his  life  by 
any  turpitude. 
The  law  of  injuries  is  introduced  to  supply  a  remedy  against 

^  Moretoa  ▼.  Hadern,  4  B.  ft  C.  124;         'Savignac  ▼.  Roome,  6  T.  R.  n5i 

WiUiama   ▼.    Hollaad,    10    Bing.    113$  DayT.  Edwards,  $  T.  R.  649$  Weeton 

Wheady  v.  Piitricky  a  M.  ft  W.  651.  ▼.  Wooditock,  7  Dowi.  S53»  5  M.  ft  W. 

'These  words  are  those  in  the  jndg*  5S79  s.  c. 
ment  of  Blackstone  in  Scott  tc  Sheplicrd.  *  Que  of  the  Muleteo^  %  I9$l»  h.  op- 
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those  who  are  guilty  of  ofienses  whereby  the  social  peace  of 
nanldnd  is  disturbed)  but  not  by  any  means  which  brought  the 
)ffender  under  the  provisions  of  that  law  of  the  Twelve  Tables 
mrhich  preceded  the  Aquilian  law.  The  Decemviri,  however, 
provided  against  impunity  being  claimed  from  punishment  on 
account  of  such  injuries,  and  therefore  divided  them  into  slight  and 
^evous,  assigning  to  each  a  dilFerent  penalty ;  before,  however,  - 
proceding  to  the  history  of  the  law  of  injuria j  it  will  be  well 
to  first  ascertain  what  amounted  to  an  injury. 

§  1944. 
GeneralitiT^  injuria  dicitur  omne^  quod  non  jure  fit :  specialiter  DefinitxMi  of 
alias  contumelia,  quae  a  contemnendo  dicta  est,  quae  Gneci  Hfipiv  ^J^ 
appdknt,  alias  culpa^  quum  Graci  iJ^Ur^yua  dicuntj  sicut  in  Ugi  GenenUy  iii« 
AquiUa  damnum  injuria  accipitury  alias  iniquitas  vel  injustitiaj  quam  juitiay  ipedally 
Gr<Bci  iJbiKfap  vacant.    In  the  present  sense,  it  is  to  be  understood  ^»t»"«^ 

as  cmtumlia.  ...  ...    Sfeeoce  be- 

The  great  difference  between  an  injuria  and  the  damnum  injuria  tween  iajuria 
datum  which  preceded,  is,  that  the  one  is  an  injury  done  to  a  "^  <}«»»»» 

I  ,'^.         -'?  !.•  --^i'  *•        injuni  datum. 

Slave  or  other  chattel,  whereas  this  is  an  injury  done  to  a  free 
man. 

Under  injuries  are  not  to  be  understood  as  before  every  illegal 
act,  but  an  unjustifiable  act,  whereby  the  perfect  rights  of  another 
are  intentionaily  attacked  in  respect  of  his  good  name,  his  honor, 
or  bis  dignity. 

An  injury,  then,  is — 

1.  An  unjustifiable  act. 

2.  Infringing  the  perfect  rights  of  another.  '   . 

3.  In  respect  of  his  good  name,  honor,  or  dignity, 

4.  With  malicious  intent. 

It  is  an  unjustifiable  act ;  consequently,  the  impugning  the  credi-  injuria  is  aa 
bflitj  of  a  witness,  by  making  him  out  a  thief,  a  swindler,  or  a  unjuidfiaUc  act 
iiar^is  not  an  unjustifiable  act  involving  an  injury,  because  the 
W  pennits  such  a  course  to  be  pursued  in  self  defence. 

It  is  no  infi-ingement  of  the  perfect  right  of  another  to  omit  infHaginfapeTw 
civSitjr,  for  politeness  cannot  be  inforced  by  law.  ft«t  "&*• 

De&matioh   of  good  name,  honor,  or  dignity,  is  the  only  Inmpectof 
ground  upon  which  an  injury  can  be  said  to  arise.  reputation. 

All  injuries  suppose  malice,  to  constitute  which  negligence  is  With  malidoiu 
not  sufficient,  as  it  is  under  the  Aquilian  law,  for  the  animus  in^  intent. 
juriandi  must  be  alleged,  and  no  such  intention  is  presumed  in  this 
description  of  injuries,  by  mere  negligence  or  omission ;  malice 
may,  however,  be  implied  from  circumstances  which  leave  no 
room  to  doubt  such  intention,  as  the  calling  another  a  thief  or  a 
windier.  Where,  in  the  course  of  an  illegal  act,  a  person,  in 
order  to  carry  out  some  other  ultimate  view,  advisedly  adopts 

>  I.  4,  4,  pr. 


252  THE  ROMAN   CIVIL   LAW.. 

means  which  it  cannot  be  doubted  would  bring  another  into  con- 
tempt, or  hurt  his  honor,  malice  is  presumable ;  as  where  a  man 
takes  improper  liberties  with  an  honest  woman,  with  another 
object  than  that  of  insulting  her,  has  commited  an  injury. 

The  three  questions,'  therefore,  to  be  considered  in  die  case  of 
one  accused  of  injuries  are  :--->Is  the  act  really  tortuous,  is  it  un- 
justifiable, and  can  it  be  looked  upon  as  an  injury?  Whoever  does 
an  act  extrinsically  justifiable,  without  overstepping  the  bounds  of 
his  authority,  commits  no  injury ;  thus,  the  public  authority, 
preachers,^  and  schoolmasters,  properly  exercise  the  right  of  cor- 
rection, or  exhortation  and  correction ;'  a  reviewer,  in  like  man- 
ner, may  fiiirly  comment  on  the  work  of  a  professional  author  or 
artist,  for' by  so  doing  no  injury  has  been  committed,  so  long  as 
there  be  no  secret  feeling  of  vindicdveness.  Again,  capacity  of 
malice  must  be  present,  for  madmen,  infants,  and  others,  are 
legally  incapable  of  such  intention. 
^^  The  presence  of  the  real  intention  to  injure  must  be  proved  bj 
satisfactory  evidence ;  thus,  si  cum  servo  meo  pugnum  ducere  vellm 
in  proximo  te  stantem  invitus  percusserim^ — Ac  onus  of  disprorii^ 
malice  lies  on  the  striker. 

One  of  the  great  questions  of  Roman  law  is,  an  Veritas  csn- 
vicii  excusitf  The  plea  of  justification,  as  in  the  English  law, 
if  proved,  is  generally  an  answer  to  the  action,  subject  to  the 
following  exceptions  :  first,  where  the  defendent  is  not  justified  b 
making  such  statements  by  reason  of  his  peculiar  position,  as  a 
physician,  a  confessor,  or  an  attorney  or  advocate ;  secondly,  when 
such  persons  make  such  statements  under  circumstances  which 
do  not  justify  them }  thirdly,  when  persons  have  not  used  due 
circumspection  in  the  manner  and  form,  as  by  using  abusive 
language,  or  put  forth  libellous  writings  or  pictorial  represen- 
tations. 
Direct  ind  «-  An  injury  may,  moreover,  be  direct  or  indirect  j  direct,  when 
dkwt  lajttfifli.  ^jjg  directly  maligns  another  j  and  indirect,  when  he  maligns  those 
under  the  protection  of  another, — tujus  defensio  mihi  inaanbity— 
such  as  maligning  a  child,  slave,  or  the  wife  of  another,  because 
the  father,  master,  or  husband,  is  the  principal  person,  and  is 
equally  injured ;  and  because,  under  such  circumstances,  the  per- 
son directly  injured  cannot  bring  an  action.  Having  premised  so 
much,  we  now  return  to  the  history  of  this  injury,  in  order  to 
shew  its  origin,  and  the  successive  steps  by  which  it  acquired  its 
ultimate  form. 

*  Bj  the  Englithy  law  a  clerk  in  orden  law  treipaM  on  the  pcnoa  liei  agUBtf  lacii 

may  he  libelled  in  the  ecdenaidcat  court  lor  involttntarj  itriker.     Scott  v.  Shepberi» 

hiawlingy  if  he  preach  at  any  parishioner  %  JUL  S92 ;  Blacfctfone,  J.,  jodgment,  a^- 

in  ptrtioilar.  mltted   Uw  per  totUB  aummi  Soitbs 

'  P.  9«  a.  leadbs  caie^  I.  c.  p.  si3-»i4*i  4  i9t^ 

'  P*479  lOy  3,^  4  { Id.  L.  4.  By  the  English 
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§   1945- 

The  law  of  the  Twelve  Tables  divided  injuries  into  Uviwis  and  Pmrliioiiiof  die 
atTKioreSj  assigning  difFerent  remedies  and  punishments  to  either :  ^^T^JK  1^ 
Slinjuriamfaxit  alteri  viginti  quinque  oris  p<Bna  sunto.^  This  law  Jectbi** 
applied  to  every  msult  of  a  lighter  nature,  whether  nalis  or 
verhalisy  not  accompanied,  with  the  fracture  of  any  member. 
Heineccius'  remarks,  that  this  fine  of  25  asses,  although  merely 
nominal  in  the  more  fiourishmg  .age  of  Rome,  was,  at  the  time 
it  was  introduced)  sufficiently  severe.  Moreover,  in  ancient  times, 
an  As  was  equal  to  a  pound  of  brass ;'  but  when  the  weight  was 
subsequently  reduced,  this  Js  was  termed  <bs  grave.  At  a  later 
period  it  was  reduced  to  a  sixth  of  the  weight ;  later,  to  a 
sixteenth,  or  ounce ;  and  ultimately,  by  the  Papirian  law,  to  half 
an  ounce.^  Ten  asses  made  a  denarius^  of  which  a  sestertius  was 
a  fourth;  Paulus  puts  xxv  sestertiorum  for  xxv  arts i^  wherein 
he  appears  not  to  have  paid  sufficient  attention  to  this  fkct.  Some, 
therefore,  suppose,^  that  with  the  increased  resources  of  Rome, 
uiUrcts  were  ppt  for  asses  \  but  Heineccius  justly  remarks,  that 
this  would  not  chime  in  with  the  relative  proportions  of  the 
Roman  coinage  ;  because  if  xxv  sestertii  be  supposed,  the 
amount  of  the  fine  would  have  been  diminished  instead  of  in- 
creased, because  asses  were  originally  pounds,  and  a  sestertius  only 
the  fourth  part  of  a  denarius. 

If,  however,  Paulus  is  to  be  understood  to  mean  xxv  sestertiiy 
the  sum  would  be  immoderate,  and  equal  to  625  Philippics, 
which  no  one  will  be  inclined  to  consider  a  trifling  fine  for  a 
slight  injury.^ 


§  1946. 

In  cases  of  an  4i/r9;ir  injuria ^  the  Twelve  Tables  prescribed  si  Uwofthesa 
juopipulo  centa  sity  carmenve  condisit  quod  infamiam  faxity  flagi*  Tiblei  retpect- 
tiumve  alteri  fuste  ferito^  which  the  scholiast  on  Persius  describes  !"?  ^*«»»*»** 
thus:^  Pipulum  est  convicium^  a  pipulo  pullorum  dictum  idemque 
imtatj  quod  eo  Pratoris  edicto  convicium  adversus  bonos  mereSy 
itm  convicium  cum  vociferatione.^     Whence  we  learn,  that  it  was 
a  slander  publicly  to  crow  or  chirp  at  any  one. 

'  Mm  apod  Aoct.  CoI3at.  L.  L.  Motaic  modo  umr.  c.  6  et  17}   Gothofted.  ad 

nRon. »,  5 ;  A.  OeUhu  N.  A.  20,  i.  L.  L.  zii.  Tab.  p.  219. 
'  A.  R.  4,  6,  ^  I.  ">  Jaiisprud.  Antejutt  p.  740. 

'  Pfia,  H,  N.  30,  3.  '  Cic.  ap.  Angosdnum  de  cIyiI.  Dec  2» 

*PfiA.Lc.  9  ft  12$  Horat.  Serin,  a.  Sat.  i,  Epp. 

|CotLLL.Mo«aac  et  Rom.  %^   i,  ▼.  149  aqq.  et  ibi  Ppiphyrioii  in 

*C«9«a  Oba.   19,  31}   Salmatias  de  Scholiit. 

*  Corautus  Schol.  in  Ren.  Sat  i. 
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Carmrn^  injuriosumy  on  the  other  hand,  was  anjr  written  sbuukr^ 
which  the  English  law  designates  as  libel ;  these  were,  however, 
very  frequent  in  Rome  under  the  name  of  Satires^  EpignunmSf 
&c.,  whereby  .the  reputation  of  persons  was  atttacked  by  their 
being  personally  named.  In  Greece,  this  was  carried  to  such  i 
Poetiin  Ofeece  pitch,  that  it  was  found  necessary  to  forbid  the  poets  finom  ridi- 
^-^'^^—  -        culing  any  living  person   by  name.      The  case  of  Socrates  is 

one  of  the  most  striking  which  has  come  down  to  us.  Most  of 
the  dramatic  poems  of  Aristophanes  with  which  we  are  acquainted 
were  plain  straightforward  personal  attacks  on  the  leading  men  of 
the  Demos,*  which  he  occasionally  impersonifies  as  a  man :  in  his 
comedy,  intituled  Nubes  (Nee^^Xai),^  he  brings  Socrates  on  the 
stage,  and  had  a  mask  made  exactly  representing  the  by  no 
means  comely  features  of  that  philosopher.  The  many-headed 
was  of  course  delighted,  and  called  upon  Socrates  to  stand  for- 
ward to  ascertain  how  far  the  propeity-man  had  succeded  in  the 
likeness.  At  Athens  then  there  was  no  (AvventiTe  policeman 
in  the  shape  of  a  censor  of  the  drama  at  that  time  ;  an  instini- 
tion  considered  consonant  with  British  liberty,  though  a  censor- 
ship of  the  press  would  be  held  to  be  a  gross  invasion  of  die  right 
every  British  subject  enjoys  of  libelling  another  through  the  public 
press,  if  willing  to  submit  to  the  penalty,  should  the  plamtifFsuccede 
in  inforcing  it  against  him,  or  to  make  an  useless  apology  after 
all  the  mischief  has  been  incurred,^  and  a  pecuniary  indemnity. 

Rome,  however,  never  sacrificed  the  private  character  of  her 
citizens  to  the  licentiousness  and  bile  of  scurrilous  poets,  as  the 
Greeks  were  originally  wont  to  do,  without  making  tbem  an- 
swerable for  it,  and  for  which  the  English  have  latdy  given  in- 
creased fiicilities  by  law. 


'P.  47,  lo,  X5f  §  2  ft  II  $  Pbut 
Aulal.  3,  2y  31.  Nisi  reddi  ooihi  vaA 
jubes,  pipulo  hic  differaro  te  ante  cdM 
Varr.  Xy  6,  de  L.  L.  toz  pullorum  vult 
ciigo  ei  convicium  facere  galUnanim  Tocem 
imitando.  Quaere,  ii  tliia  a  convicium  in 
the  Congreat  of  the  United  States? 
Thus  Warren,  in  his  <*  Ten  Thousand  a 
Year^**  makes  Titmouse  crow  Uke  a  cock 
in  the  House  of  Commons.  Pipo-pipia  is 
to  chirp.  Mttpt  bos,  balat  ovis,  equi 
hinniunt,  galiina  pipat  Unde  pipes,  piping 
bullfinches,  &c.|  said  of  the  smaller  birds. 
The  word  appears  to  be  Oscan.  Carmen  is 
derived  from  cano,  obsolete  casno^  to  sing, 
bot  it  also  imports  any  form  of  words 
capable  of  recitadon,  as  incantations,  incan- 
timenta  carminum,  L.  L.  scii  Tab.  apud 
Plin.  aS,  2$  Tac.  An.  4,  22  j  Ving.  ^Bn. 

4«  4^7  9  J^^«  ^^^-  ^9  '3^«  Praeterea 
dkuntor  cannina  formulae  quasdam  certia 
verbis  compodtae  ut  Juris  Consultorum 
Pnetorum  Fecialium  Imperatomm  in  ob- 
sidione  urbium  Deos  evocandum  se  devo- 


vendum,  Cic.  pro  Mar.  it.  Pnrtsr 
interea  ne  pulcmm  se  ac  beatnm  {mtifa 
atque  aliquid  ipM  ana  sponte  loqoentar  c; 
quoque  carmen  compodtnm  est.  U  p^ 
Raber.  perduell.  4  ad  fin.  Cnideltaiini  Regb 
ista  aunt  cruciatos  cannina,  Liv.  i,  2^; 
Lex  hoiiendi  carminis  eniL  Liv.  S,  9  rt 
10,  28.  Cato  quoque  librum  qundim 
quem  de  moribus  compomtt^  censtn  dt 
wwrihus  inscripsit,  licet  tHrsM  non  esec  cod- 
podtus  (ut  judicant  aliquot  ejus  fb^esn 
apud  OelL  1 1,2)  quia  haboit  certs  quaedon 
capita  brevibtts  veitis  deacripta,  ita  at  disd 
et  redtari  possent. 

'  Equites,  'Itit^c- 

*  Also  Demosthenes  in  the  Inri^C) 
Enripides  in  the  'Opvc^ec  ud  'k^f^i) 
i£schvliis  in  the  B^h^x<^ 

^  The  present  state  of  the  lav  leares  the 
libelled  person  utterly  without  effectiw 
remedy.  A  scuniloua  newspaper  is  ailo«<^ 
to  apologixe,  pay  money  into  oouii,  aotf  k 
tenniaate  the  suit. 
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Such  serious  libds  were  punished  by  ftisdgation,  as  Horace 
testiiies: 

quin  etiam  lex 

Pcenaqui  lata^  malo  f i^  nolUt  cwnlne  quinquam 
Dtsmhi  :  virtn-i  modum^  formidim  fustis 
Ad  htm  dicendum  delictandunupie  redacti^ 
Flogging,  or  fiistigation,  without  limit  may  cause  death  j  *  hence 
Cicero  calu  libellers  capitis  damnati. 

§  1947- 

If  a  member  of  the  body  was  disabled  or  a  bone  broken,  the  The  law  of  the 
injury  is  said  to  be  atrocious  :  si  membrum  rupsitj  ni  cum  eo  pacity  f"i  Tables  at  to 
tih  esto.    ^i  os  ex  genitatt  fudit  libera  ccc  servo  cl  oris  pctna  SnTwd^^e™' 
\mU^  is  the  law  of  the  Twelve  Tables,  as  restored  by  Gothofred.'  fncture  of 

It  was  allowed  for  the  parties  to  compromise  the  injury,  other-  ^n"t*nd  here- 
wise  die  Ux  tationis  had  its  place.*    This  word  indicates  a  punish-  ""^^  ^^^^ 
ment  exactly  commensurate  and  similar,  talis^  with  the  injury  talionU. 
saffered;  and  on  account  not  only  of  the  injustice  of   such  a 
remedy,  but  by  reason  of  the  difficulty  of  executing  it,  many  hare 
refused  to  believe  in  the  talion,  in  its  ordinary  acceptation,  and 
hare  tried  to  explain  it  away  by  sundry  crafty  and  subtle  argu- 
ments, notwithstanding  which,  the  meaning  ana  application  of  the 
word  liardly  admits  of  a  doubt.     The  sanguinary  code  of  the  Old 
Testament  recognizes  it,  whence  it  passed  into  that  of  Moham- 
med. It  is  condenmed  by  the  New  Testament,  and  the  whole  of 
the  civilized  world. 

An  argument  in  favor  of  the  law  of  talion,  or  retaliation,  is 
only  sustainable  in  the  case  of  capital  offenses,  where  the  extreme 
punishment  is  adopted,  on  the  ground  that  such  punishment  is 
carried  out  by  the  state.  It  is  patent  that  it  must  be  made  to 
apply  to  the  effect^  not  to  the  modus^  a  latitude  of  interpretation 
which  must,  indeed,  always  be  given  to  it,  since  the  exact  retalia- 
tioQ,  as  the  word  is  vulgarly  understood,  would  be  impracticable ; 
it  is  dear  from  the  New  Testament,  where  we  meet  with  the 
expression  "an  eye  for  an  eye  and  a  tooth  for  9,  tooth,**  that 
the  Jews,  practically  at  least,  understood  it  so,  "  Whoso  sheddeth 
nun's  Mood  by  man  shall  his  blood  be  shed  ;'*  a  passage  often 
it'joted  in  support  of  capital  punishments. 

It  by  no  means  follows  that  the  manner  should  necessarily  be 

'  Hpitt.  2,  £^  jy  T.  152,  tq^.  Por- 
F^yiioa  ad  haec  Terot  Fostuarium  suppU- 
cr^n  cowritntwm  ciat  in  aoctorem  carmi- 
nam  m&ntam.  Tide  et  Cornatus  ad  Perns, 
^  1}  icgt  stt  Tabolarani  cantom  est,  ut 
{^Bibia  feriRtmr  qui  poUiae  inveheretor. 

'^'9>a9  7>^  i;  P-  Sctm.  SyU.  P.  29* 
l\  i|^  17$  P-  4S»  lo,  Sy  ^  1 1  Ap.  Aiiguf- 
3«aBded«tI>ei,Lc 

Tab.  tO.  Some  reject  the  word  rmtaH 
*  >  pkaaBD,  ance  anatoiny  lecognises  no 


rach  bone,  except  in  the  canine  species; 
it^  moreovery  infringes  that  principle  of 
generality  which  is  the  leading  characteristic 
of  the  laws  of  the  zii  Tables ;  but  Mr* 
Babington  thinks  with  reason  that  itmeans, 
^  he  who  has  dashed  a  bene  from  the  place . 
//  irew  in,**  which  meets  the  diffioilty. 
Oothofired  appears  to  have  adopted  the  word 
from  Pjthoeu8»  Schulting  obs.  jur.  Rom. 
4,10. 

*  I.  4, 4,  ^  7  S  A.  Oell.  N.  A.  »o»  i.     • 
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Iiwifficiencjr  of 
thii  puaiihmeat 
to  the  endt  of 
juidce. 


Bjrthe  Roman 
law  the  dcfen- 
ilent  had  the 
option  of  com- 
promiiinf  or 
mbmitting  to 
the  talion. 


the  same— that  an  m  put  out  by  a  spit  thouU  be  retdiated  by 
a  spit,  and  the  like — but  simply,  that  an  eye  should  be  put  out,  2s 
a  set-o£F  for  an  eye  lost. 

The  Mohammedan  law,  which  makes  no  diffisrence  between 
manslaughter  and  murder,  allows  the  choice  to  the  next  of  kin  of 
compounding  the  felony,  or  taking  his  talion, — ni  cumfp^dttak 
esto.  An  example  of  which  is  graphically  given  in  a  very  forcibly 
Written  passage  by  Mr.  Drummond  Hay,^  and  it  is  very  possible 
that  we  are  to  uncierstand  the  Decemviral  law  in  this  sense,  viz., 
that  the  offended  person  is  allowed  self-help  under  circumstances 
in  which  talion  is  admissable,  which  may  amount  in  some  cases 
to  little  more  than  self-defence;  that  is,  that  an  injury  compen- 
sated by  a  like  injury  is  pleadable  in  justification,  where  there 
has  been  no  opportunity  of  compounding  it ;  the  words  of  the 
law  being,  however,  in  the  alternative,  suppose  an  interval  to 
elapse  between  the  injury  and  the  remedy. 

The  insufficiency  and  injustice  of  this  punishment  is  evident, 
for  if  we  suppose  the  case  of  a  weaver  cutting  ofF  the  hand  of 
a  foot-runner,  in  such  case,  the  injury  retaliated  would  deprive 
the  injurer  of  his  livelihood,  whereas  it  would  be  comparadvelj 
but  a  slight  one  to  the  injured  party,  and  so  in  a  multitude 
of  instances.  Again,  talion  on  the  eye  of  a  man  already  one- 
eyed  would  be  to  him  a  &tal  injury,  in  no  way  comparable  to 
that  which  he  had  inflicted.*  Again,  the  Roman  law  differed  from 
the  Mohammedan  and  Jewish  in  this  essential  particular,  the 
the  right  of  composition  was  in  the  injurer, — si  numbrum  rupsit; 
if  a  man  have  injured  the  member  of  another,  ni  cum  €9  fadu 
save  he  have  made  his  peace  with  such  person,  talio  est^  let  him 
do  him  a  like  injury.  Here  then  the  injurer  has  not  much  to 
complain  of,  except  his  own  obstinacy  in  not  tendering  sufficient 
amends ;  the  talion  of  the  Romao  law  is,  therefore,  only  in  tirrerm^ 
and  a  mode  of  inforcing  a  certain  fine,  and  this  is  explained  by 
the  next  sentence  in  the  law,  f «/  oss  ex/udit  libero  cccj  strvi  cly  arit 
ftena  sunto.  Now  the  breaking  a  bone,  considering  the  state  of 
chirurgy  in  those  days,  must  have  been  at  least  equal  to  the  damage 
to  a  member,  the  nne  for  which,  in  the  case  of  a  freeman,  was 
300  pounds  of  copper,  and  half  that  sum  in  that  of  a  sbve. 
These,  then,  must  be  taken  as  the  extreme  fines  for  a  talion  in 
the  first  passage  of  the  law ;  but  how  if  they  were  not  paid ! 
Then  the  remedy  would  still  be  equally  applicable  or  inapplicable 
to  either  case ;  but  there  appears  to  have  been  a  perfisct  remedy, 
if  we  take  the  analogy  of  debtors,  foh  the  penal  sum  would  then 

'  Now  H.    M.    Chirg^   d'Affurcs   ia     of  the   individaal  iojuied—jccordiBg  d 
Morocco,  author  of  *<The  Wild  Sporti  of     whether  he  was  a  thane,  or  a  fiOain,  ori 


\ 


! 


Afirica,**in  Mona]r*tCoioiii«l  Libcuy,  which 
may  he  depended  uponu  an  authority*  By 
the  old  jua  talicum  all  injuriet  and  f^oniea, 
murder  induded,  were  compoundable  at  a 
fiaedVate,  diiFerinf  aocording  to  the  statu 


biahop,  who  appean  to  hrn  beeu  ta  e<- 
pemiTe  person  to  kill. 

*  Must  we  necessarily  ondetstuid  here  > 
like  injury  to  the'Samc  member? 
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become  a  debt,  namely,  of  assigning  such  debtor  to  his  creditor  to 
work  out  his  debt.^ 

r 

§    1948. 

In  the  later  days  of  Rome  it  is  clear  that  these  fines  were  in-  Insufficiency  of 
efficient  to   keep  society  in  order,    and    though,   perhaps,    still  '^.^^T^.®^^® 
sufficiently  heavy  to  be  same  punishment  to  the  poorer  class,  the  ends  of* 
were  none  at  all  to  the  higher.  Aulus  Gellius*  adduces  the  case  of  justice  in  mat- 
Lucius  Veracius,  a  man  of  very  doubtful  character  at  least,  who  *««<>f  "w"it- 
amused  himself  by  walking  up  and  down  the  forum,  followed  by 
a  slave,  laden  with  money,  and  distributing  cujfFs  right  and  left  to 
those  whose  demeanor  displeased  .him,  and  immediately  tendering 
to  the  injured  party  the  legal  amount  of  amends. 

In  England,  assaults  (except  on  the  police)  cost  five  pounds  Law  of  minor 
as  a  maximum  j   except,  indeed,  they  are  misdemeanors  bordering  S?^^*" 
on  felonies,  in  which  case,  the  justice  may,  in  his  discretion,  send      ' 
such  cases  to  a  jury. 

The  bw  which  directed  slanderers  and  libellers  to  be  fusti- 
gated was  rendered  of  none  eiFect  by  the  Porcian  law,  at  least  as 
against  citizens,  because  that  law  exempted  such  persons  from 
corporeal  punishment,  and  this  also  had  a  necessary  effect  upon 
the  talion. 

Gellius  informs  that  the  praetor  was  induced  to  interfere  by  his  Prxtor  inter- 
edict  in  the  subject  of  injuries,  by  the  arrogant  and  unjustifiable  ^"*  ^  *^^^' 
conduct  of  Veracius,  by  superseding  the  law  of  the  Twelve  Tables, 
and  substituting  an  edictal  remedy  for  levicres  injuria.  It  is,  how- 
ever, as  httle  likely  that  this  circumstance  would  alone  have  pro- 
duced the  change,  as  that  similar  conduct  in  an  individual  would  do 
so  here  in  the  present  day.  Undoubtedly  the  inefficiency  of  the 
remedy  had  been  long  felt,  and  frequently  demonstrated ;  nor  can 
the  conduct  of  Veracius  be  looked  upon  in  any  other  than  in  the 
light  of  a  patrician  fireak  ;  perhaps,  and  perhaps  not,  with  the  view 
of  rendering  the  law  ridiculous,  similar  to  those  in  which  young 
£nglbh  noblemen  not  long  ago  were  in  the  habit  of  indulging. 
The  froptirea^  therefore,  of  Gellius  can  be  well  dispensed  with, 
before  Pratores  postquam  hunc  pcsnam  abolescere  et  relinqui  cen* 
iUfrunt  injurisque  astimandis  recuperatores  se  daturas  edixerunty — 
which  is  the  origin  of  the  actio  astimatoria^  or  action  for  assess- 
ing damages,  or,  as  an  English  pleader  would  express  it,  action  of 
trespass,  with  a  per  quody  etc.^  for  the  consequential  damage.  The 
words  of  the  edict  are, — ^^V  agit  injuriarum^  certum  dicat^  quid 
injuriarum  factum  sit^^ — ^the  plaintiff  had  to  lay  his  damages,  to  be 
assessed  by  the  recuperatores ^  or  jurvmen.  This  clausula  generalis 
applied  both  to  real  and  verbal  injuries,  and  included  scandaldus 
libels  and  caricatures. 

'  ... 

*  1 14.1S,  h.  op.  '  N.  A.  ao,  It  '  P.  47, 10,  7,  pr. 

VOL.  III.  LL 
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Injum  realiiy 
might  be  by 
aisault,  battery, 
bribery  of  a 
comes,  filie  in* 
turaatioii* 


Injariaicaikcaa 
be  in  writiaf  • 


By  painting  or 
designihg. 


§    1949. 

An  injuria  nalis  is  done  by  blows,  which  is  equivalent  to 
assault  or  battery,  or  it  may  be  by  assault  without  battery,  bv 
threatening  gestures,  provided  always  that  it  affect  the  party 
injurioiisly  :  thus,  seizing  the  goods  of  one  who  owed  the  plaintiff 
no  debt ;  ^  calling  upon  the  sureties  when  the  principal  is  ready 
and  willing  to  pay  ;^  bribing  or  getting  out  of  the  way  the  slave 
who  accompanies  a  nubile  boy  or  girl  of  the  age  of  puberty,  and 
persuading  such  to  commit  a  stupruniy  or  fornication  ;  ^  going  mto 
mourning,  which  consisted  in  putting  on  a  mourning  garment,  and 
letting  the  beard  grow,  and  dishevelling  the  hair,  in  mockeiy  of  any 
person ;  the  inuendo  subandite  being,  that  such  person  had  been 
found  guilty  of  a  capital  oflFense.^ 

An  injuria  realis  can  also  be  in  writing,  and  when  promul- 
gated in  that  form  is  said  to  be  injuria  scripia^  or  literalisi  tlie 
most  common  libels  of  this  description  were  carmina^  by  which 
versification  is  not  necessarily  implied,  though  most  such  we.^ 
in  an  unfettered  kind  of  hexameter,  such  as  we  find  in  Horace^ 
Juvenal,  and  Persius,  and  which  correspond  comparatively  to 
English  blank  verse ;  in  another  metre  they  were  termed  canticiy 
or  such  as  were  capable  of  .being  ^nd  had  been  sung,  as  dis- 
tinguished from  recitation.  PsalUria  were  those  adapted  to 
music,  and  if  sung  were  equally  within  the  law.  The  psalttris 
were  the  instruments  of  the  street  buffoons,  who  wc^  produced 
upon  the  stage  to  sin^  and  play  comi^  and  absurd  pieces  by  way  ot 
prelude  ;^  the  publicity  of  such  a  libel  must  then  have  b^en  pecu- 
liarly injurious  and  annoying. 

Injuria  picta  also  came  under  this  head ;  these  were  caricatures 
of  an  obscene  or  defkmating  nature,  tending  to  injure  the  &ne 
and  reputation  of  any  one. 

All  these  injuries  are  equally  actionable  by  the  law  of  England. 


§  1950. 

Injuria  vcrbaiu.  Injuria  verbalis  was  a  verbal  slander,  evidently  against  good 
manners,  and  disseminated  with  the  view  of  injuring  the  good 
fame  and  character  of  the  person  against  whom  such  words  and 
expressions  were  directed. 


'  P.  47, 10, 15, 1  33.  •  id.  19. 

'  The  tjtton  of  seducdoo  inu}t  hare 
been  rery  well  organized  in  Rome  to  ren- 
der it  aMciiary  to  Mad  a  dnefiu  or  elavt  to 
protect  prsteztatae  or  pivtextati  from  the 
wi4es  of  pimp  I  and  procoreaoi.  Cnaub. 
ad  Pen.  Sat.  5,  30  j  UIp.  P.  47,  10,  15, 
^7  a;  iS. 


^  Casaoboous  ad  Penti  Stt.  5,  sd  sd 
moTeodam  mi^ericordiam  i  D.  GothoiT.  si 
P.  47^  10,  15,  ^  a7.  RelaCioas  vsmxi 
thii  liabit,  Sen.  Decl.  zo,  x. 

*  Aliter  dictcHa*  ^MwHtfUtt  bcoBixtbii 
pointed  at  lome  partkolar  penon.  Scalige 
ad  Manilkm,  5^  c.  145,  p.  3601  ed.  Bocc.'. 
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§    1951- 

Injuries  ^re  said  to  be  done  either  to  the  body,  r^^rr— the  Injuiiciy  how 
dignity,  dtgnitati  ;   as  when  the  companion  oi  a  matron  had  been  ^nitituted. 
seduced  away  ;  ovfamay  when  her  chastity  had  been  attempted.      Di^tati. 

The  levior  is  distinguished  from  the  atrocior  injuria  according  Fame. 
to  circumstances  of  person,  time,  place,  or  tiAtig^  persona^  temporey  ^.^{**f,^*^'*" 
ko^  vel  re.    In  respect  of  the  person ;  as  when  committed  against  Se'atrocioT 
a  magistrate,  or  one  filling  a  situation  of  public  trust  jnjuni  in 

An  injury  might  be  committed  in  respect  of  person  upon  a  rwpectof  the 
man's  self,  or  upon  those  under  his  protection  and  control,  as  has  J^j^i^,^  ^' 
been  already  observed:  or  upon  a  father  by  injuries  against  those  ra. 
ander  his  control,  sub  potestate;  upon  a  husband  in  respect  of  his  ?«"<»»»• 
wife;  on  a  socer  in  respect  of  his  nurus;^  on  a  master  in  respect 
of  his  slave,  if  the  injuria  be  atrox^  because  the  contumelious 
treatment  of  a  slave  is  held  to  be  an  indirect  insult  to  his  master,^ 
notwithstanding,  that  strictly  speaking,  no  actio  injuria  lay  for  an 
insult  to  the  slave  himself  as  such. 

In  respect  of  the  time ;  as  when  committed  at  the  public  games.  Time 

In  respect  of  place  ;'  as  when  committed  in  the  public  theatre,  Place. 
the  expression  is  in  conspectu  pratorisy  but  as  the  letters  PR  were 
used  bj  the  transcribers,  it  would  rather  appear  that  Populi  Romani 
should  be  read,  which  is  equivalent  to  saying  publicly,  which 
would  imply  a  greater  injury,  whereas  in  the  praetor's  pre- 
sence would*  rather  point  at  a  contempt  of  court ;  ^  although,  as  the 
prater  sat  in  the  forum,  this  too  would  imply  publicity,  neverthe- 
less the  praetor  was  competent  to  perform  his  office  in  any  place 
in  which  he  might  be  at  the  time  when  he  was  said  jus  dicere  e 
flanoy  or  ex  oiquo^  as  distinguished  from  the  superior^  or  excelsus 
Iscusy^  the  judgment  seat.  The  English  Chancellor  and  his  Vice- 
Chancellors  are  also  competent  to  do  the  same,  a  right  which  I 

they  frequently  exercise.     The  words  of  Labeo  are, — Nam  in  ' 

^^nspectu  Pratorisy  an  in  solli  tudine  injuria  facta    sit,   multum 
interesse. 

In  respect  of  the  object,  r^,  as  by  giving  a  wound,  or  breaking  Object 
a  bone  -J  and  of  the  part  of  the  body,  as  by  striking  out  an  eye. 

Those  injuries  against  good  manners,  punishable  extra  ordtneniy 
belonged  to  the  categoric  termed  atrocious.^  Fit  injuria  contra 
Wj  moresy  veluti  si  quis  fimo  corrupto  aliquem  perfuderit^  coeno^ 
iuto  ablinuerit  a  quas  spurcavit^  fistulas^  lacus  quodve  aliud  ad  ' 

injuriam  publicam  contaminaverit. 

^  1. 4, 4,  ^  2.  3  L  4,  4,  ^  3.             ■  Schulting  sayt  that  this  ofieaae   w» 
'  Pi&U  R.  S.  59  4,  xo  ;  P..47,  lo,  7,      termed  aquc  per  injumm  corrupCae.    Sen. 

^  %'  Nat.  j^uant.  3,  ao  5  Injuria  fluvii  TertuB. 

'  P.  47, 10,  7,  %  8  5  Cujacii  obs.  9,  i6.       ad  ▼.  Frazeam,  c.  19.    The  old  expression 

^  ^  24  h.  op.  was  oletare  aquam  \  hence  the  old  law, 

\  P.  47,  xo,  7»  ^  8.  Frontin.  de  Aqoaeduct.  s,  si  quis  aquam 

'PaufiR.  S.  5,  4,  131  P.  47,  xiy  i>      oleato  dolo  malo. 
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In  all  actions  for  injuries,  the  praetor  required,  as  in  actions 
the  case  in  English  law,  that  the  nature  and  species  of  injur)' 
should  be  described  with  sufficient  accuracy.^ 

Injuries,  then,  may  be  thus  exhibited  in  a  tabular  form  :— 


Injuria. 

Leyiores. 

AtroccB. 

Reales. 

Licerales. 

Verbales. 

Corpori. 

Dignitati. 

Fame 

ScnptK* 

Plctae. 

Penoiue. 

Tempoiit. 

Loci. 


PnetorUn  legtt- 
lation  mpcctiiif 
injuries. 


Conviciuiii  is 
brawling  scan- 
dal. 


/ 

Lerior. 

V 


INJURIA. 


Realis. 


A. 


— ^ 

Atroz. 
/ 


Liceralis. 


f  ^ 

Cbrpori.    Dignitati.      Faaue. 

^ ; 


Verbalii. 


Scripta. 


In  rdpeeta. 
Penone.    Tempoik 


Loci. 


Temporif. 


In  respectu. 


Loci. 


May  be  in  the 

presence  or 
absence  of  the 
parties. 


The  praetorian  edict  respecting  verbal  injuries  is  as  follows. 
^«i  adversus  bonos  mores  convicium  cut  feci sse^  cujusque  opera  factn^ 
esse  Jiceturj  quo  adversus  bonos  mores  convicium  fierety  in  eum  judi- 
cium dabon^ 

The  word  convicium^  which  has  been  rendered  slander,  has  2 
somewhat  wider  meaning  than  that  word  in  English, — dicitur  vtl 
a  convictatione  vel  a  conventu  hoc  est  a,  coUocatione  yocum ;  arr. 
enim  in  unum  complures  voces  conferuntur  convicium  appilktur 
quasi  convocium,^  and  the  vociferation  must  have  a  tendency  to 
cause  others  to  join  in  it ;  hence  it  must  be  in  the  presence  o> 
others,  and  thereby  have  publicity.^  In  addition  to  this,  the  technical 
expression  of  adversus  bonos  mores  circumscribes  its  extent,  since 
otherwise,  any  screaming,  bellowing,  or  vociferation  against  a  nun 
would  constitute  a  verb  J  injury,  or  convicium;  and  this  expression 
is  again  limited,  in  its  turn,  to  the  good  manners,  non  ejus  q}' 
fecit  sed    ,     .     ,     hujus  civitatis.^ 

The  convicium  may  take  place  in  the  presence  or  absence  ot 
the  injured  party,^  by  coming  to  his  house,  or  to  a  tavern,  or 
to  the  chambers  of  an  advocate. 

By  continually  following,  assectarij  and  addressing  [appeiyf] 
a  modest  woman,  with  a  view  to  attempt  her  chastityy-^apptll^ff 
est  blanda  oratione  alterius  pudicitiam  attentare  .  . 
assectari  .  .  .  qui.  tacit  us  frequenter  sequitur 
prabet  nonnuUam  infamiam^ — provided  the  following  be  not  out 
of  officious  civiUty. 

Abducere  comitem  is  a  convicium^  under  which  denomination  come 


6Ul\ 


■  P.  47,  10. 

■  P.  47»  io»  I5»  h  a- 
»  P.  47,  10,  15,^4. 
*Jd.  §7,§  11,^12. 


« Id.  §  6. 
•  Id.  i  7. 


»P.47,io,  §i5,§io,Ua. 
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freemen  and  slaves,  male  or  female,  and  pedagogues ;  an  attempt 
to  do  so  will  not  constitute  the  offense.  The  attempt  may  be 
tbilowed  by  success,  nor  need  violence  be  used ;  persuasive  or 
other  means  are  equally  obnoxious  to  the  law^  provided  the  ab- 
duction be  effected.* 

The  cmvicium  must  be  done  to  or  against  a  certain,  and  not  an  Ai  towards 
uncertain  person,^  and  must  be  certainly  defined.*  •^^"^  "'^^'" 

A  convicium  must  be  done  for  the  purpose  of  defamation,  /»-  j^^Ji  ourpose 
famandi  causa  datum  i^  hence  persons  not  responsible  for  their  ofdcfinnition. 
actions  cannot  be  guilty  of  it,  as  madmen,  infants  not  dolt  capaces.^  ^^'u*  *? "  om- 
Neither  has  he  who  has  struck  another  in  play,  or  killed  a  freeman  ^J^gbjuries! 
whom  he  believed  to   be  his  slave,  or  intending  to  strike  his 
slave,  accidentally  hit  a  freeman,  guilty  of  a  conviciumfi 

§  1953- 

The  provisions  of  the  above  edict  being  found  insufficient  to  Further  edic- 
give  a  remedy  for  all  injuries,  another  paragraph  was  added :  Ne  ***  ^^UJ. 
quid  infamandi  causa,  fiat^  si  quis  adversus  eafecerit  prout  guaque ,  junta, 
m  critj  animadversamJ    This  extended  the  remedy  to  all  acts 
contraiy  to  the  truth,  done  for  the  purpose  of  bringing  another 
into  contempt ;    and  here  the  convicium  and  the  adversus  bonos 
mms  are  omitted,  and  infamandi  causa  substituted.     With  regard 
to  the  first,  we  find  that^  as  in  the  English  law,  truth  might  be 
pleaded  in  justification,  for  eum  qui  noantem  infamat^  non  est  tsquum 
it  knum  ob  earn  rem  condemnariy  delicta  enim  nocentium  nota  esse 
iprteti^  with  respect  to  the  second,  it  is  true  that  convicium  in- 
cludes these,  yet  they  do  not  constitute  a  convicium  adversus  bonos 
nms.     This  clause  in  the  edict  is  thus  explained  by  Ulpian  :^ 
Hoc  edictum  supervacuum  esscy  Labeo  aitj  quippe  cum  ex  generali 
dausvla  injuriarum  agere  possumus  sed  videtur  et  ipsi  Labeoni^  et 
ltd  se  babety  Pratorem   eandem   causam    secutum   voluisse   etiam 
:picialiter   de  ea    re  loqui  ;    ea    enim   qua   notabiliter  fiunty  nisi 
ifecialiter    notentur    videntur   quasi    neglecta.^^     Generally,  the 
praetor  forbade  that  anything  should  be  done  to  the  defamation  of 
another,  ad  infamium  alterius  ;    the  acts,  however,  within  this 
clause  of  the  edict  can  hardly  be  said  to  be  defemations,  but 
nthet*  tending  to  render  a  person  ridiculous,  and  an  object  of 
contempt,  and  thereby  injure  his  general  credit  and  reputation. 
Of  this  description  of  injury  is  the  going  into  mourning  before 
illuded  to,"  certainly  a  strange  way  of  annoying  another, — libellus 


[  W.  %  16,  ^  17, 4 18.  '  P.  47,  10,  15,  ^  25. 

"Id. ^9.  •  P.  47,  10,  18. 

'  P-  47i  10,  7»  F-  *  !*•  47>  10,  15,  §  i6. 

*  P.  47. 10, 15,  §  «.              *  W.  3.  *''  Id.  ^  26. 

Md.  4.    Tn^pMion  the  petwn  lies  in  "  ^  258,  h.  op. 
«Kh  cw  bjr  the  law  of  England. 
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datus  principi  vel  alii^ — come  under  this  clause }  also  sdliag  a 
sentence  to  be  delivered  f  wrongfully  seizbg  a  man's  goods  i'  or 
selling  an  imaginary  pledge  as  if  it  were  the  property  of  anodier 
man,  and  had  become  forfeit  for  non-payment  ;^  or  addressing 
one  as  a  debtor  who  owed  the  pretended  creditor  nodiing.^ 

Another  reason  for  this  further  special  relief  arose  from  the 
necessity  of  stating  specially  the  nature  of  the  injury,  ^i  aia 
injuriaruni  cerium  dicat  quod  injuria  factum  ist^  and  it  would  be 
difficult  to  define  it,  —  ccrtum  cum  dicere  Lah€§  ait^  qui  ^at 
nomen  injuria j  neque  sub  alUrnationiy  puta^  illud  aut  ilkd^  m 
illam  injuriam  sc  passum'^     .     .     ut  ej:  quaUUiU  injuria  sciamis^ 


Third  dauae  of 
the  edict  ic- 
^wctug  resalt* 
ing  injurifli  to 
slaTei. 

Verfaenrt 
diffen  frooi 
pulsare. 


Qncttio 
or  tortomis* 


S  1954- 

The  next  clause  of  the  edict  related  to  reflected  injuries,  ^i 
servum  alienum  adversus  bonds  mores  verberavisse  deve  eo  injussu 
domini  quastionem  habuisse  dicitur^  in  sum  judicium  dabo,  Itn 
si  quid  aliud  factum  esse  dicetur^  causa  cognita  judicium  dabo.^ 

Verberare  differs  from  pulsare^  the  former  being  caden  cum 
dolorcj  but  pulsare  sine  dolore^^  wrongfully  and  against  good  man- 
ners, with  the  fists  or  otherwise;"  for  if  done  by  way  of  cor- 
rection,** the  injury  did  not  reflect  on  the  master,  generally  rV 
juria  servo  facta  ad  dominum  redundat^^ 

The  ^astio  is  putting  the  slave  to  torture,  et  corporis  dckm 
aderuendam  veritatem^*  and  must  not  be  done  but  by  direction  of 
the  master.  By  the  concluding  paragraph  in  the  edict,  the  prsror 
reserves  himself  power  to  allow  an  action  to  be  brought  in  such 
cases  as  he  shall  consider  fit  subjects  for  one,  after  having  heard 
the  circumstances  of  the  case ;  nor  would  he  allow  a  remedy  or 
trivial  grounds.  The  description  of  slave,  too,  influenced  the 
praetor,  judicio  stando^  some  of  which  are  enumerated  :"  hsnt 
frugiy  ordinariusy  dispensator^  an  vero  vulgaris  mediastinus  i  en 
qualis  qualisj  et  quidj  si  compeditus  vel  mala  notus^  vel  Mta  n- 
trenta. 


Fourth  cUute 
of  the  edict 
resuloog  in- 
juria to  free- 


S  I9SS- 

The  last  clause  of  the  edict  cited  in  the  title  de  injuria  it 
famosis  libellis  is  of  a  nature  kindred  to  the  last ;  it  applies,  how- 
ever, to  free  persons  under  the  control  of  another.  Si  ii  fui  in 
aherius  potestate  erit^  injuria  facta  esse  dicetur^  et  neque  is^  cms 


*  Id.  i  29. 

« Id.  i  30. 

•Id.  §  31.  ■ 

•  Id.  §  32. 

•  Id.  %  33. 

•  P.  47,  10,  7,  pr. 
Md,  %  4. 


•  Id.  §  2. 

,!  S-  ♦^^  «o,  IS,  4  34. 

"  p.  47,  10,  5, 4  I. 
"  Id.  I5»  §  40. 

"Id.  J  45. 
•«Id.C4i. 

» Id.  < 


»  M.  S  38. 
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h  p^staU  tstj  prasens  erit  mque  procurator  quisquam  iMisUt^  qui 
n  nomim  agmt^  causa  cognita^  ipsi  qui  injuriam  acapissi  diceiur 
judicium  daho,^ 

In  this,  as  in  the  last  case,  the  remedy  depends  upon  the  view 
the  prstor  may  take  of  the  particular  circumstances  of  the  case, 
because  it  is  in  its  nature  Exceptional ;  and  is,  therefore,  only 
given  on  good  cause  shewn,  and  when  no  person  is  there 
duly  qualified  to  act  in  his  behalf.*  Here  the  attorney  of  the  ^ther, 
or  person  having  the  poUstasj  who  might  be  more  remote,  is 
meant,*  nor  need  his  procuration  be  a  special  one,  for  any  person 
generally  administering  the  affiiirs  of  the  absentee  has  a  sufficient 
iiundate  in  this  behalf. 


§  1956. 

In  consequence,  it  is  supposed,  of  the  praetorian  jurisdiction  Lex  Cornelia  de 
affording  an   insufficient  remedy  for  certain  injuries,  Cornelius  5JJ"""«    .  .   , 

oii*i  111''  ^  !/•••  1  Garea  cnminal 

bulla  got  a  law  passed,  when  dicutor,  termed,  from  its  mtroducer,  remedy  in  the 
the  Lix  Cornelia  de  injurissj  whereby  injuries  of  a  certain  atrocity  caK  of  injuries, 
may  be  punished  criminally.^     The  date  assigned  to  this  law  is 
A.u.c.  672,  or  B.C.  loi.     The  reason  that  lea  to  the  introduction 
of  this  law  is  supposed  to  have  been  the  disorders  which  arose 
during  the  civil  wars. 

Remedies  are  given  by  this  law  under  three  states  of  circum-  Indadedaanuiti 
stances:  for  beating,  verberatio;  strikingj pulsatio ; ^  and  against  ^^}^^^^ 
such  as  forcibly  entered  another's  house,  qui  domum  alienam  vi  ^V^* 

introiss4nt.     Although  strictly  a  criminal  law,  a  civil  action  could 
also  be  brought  on  it,^ 

§  1957- 

The  detail  of  these  actions  will  be  treated  under  the  head  of  Actioneiin. 
actions,  it  therefore  suffices  here  to  lay  down  the  following  general  i^*^- 
principles  by  which  the  praetorian  actions  for  injuries  are  regu^ 
lated. 

First,  then,  they  are  competent  to  all  free  persons  whose  repu- 
tation has  been  maliciously  defamed  by  words  or  deeds  which 
tend  to  bring  them  into  contempt,^  and  are  false. 

The  injury  must  be  set  out  with  sufficient  certainty.^ 

Tliose  under  the  control,  potestas  or  dominiuniy  of  another  can- 
not maintain  this  action,  which  is  competent  only  to  the  person 
possessing  such  chief  control ;   but  filing  him,  it  is  competent 

'  P.  47,  10, 17,^  10.  wjq.  $  Ed.  C.  Daker.  Lugd.   Bat.   17x1 ; 

'  14. 4  ty  Paul.  op.  Coll.  L.  L.  Mos.  et  Rom.  S9  6 ; 

'M.^so.  Pauli  R.  S.  5, 4,  8. 

•  PfifUi  AbmI.  j,  p.  «6$.  •  P.  47,  xo,  37,  S  I. 

*^»954»  *»•  op-f  P-  4T»  >«»  5>  M>  'P-47»io,  X5,^»,^a5j  14. 

Opuac.  var.   de  ladn.  Ictonim  irt.  X459  *  P.  47,  xo,  7. 
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Penalty  of  iit* 
juiiei  by  the 
Pnetoxian  lav. 


to  the  attorney,  tutor,  or  such  other  person  as  is  accustomed  to 
intervene  in  such  matters  for  such  person,  if  absent,  to  bring  it; 
or  failing  such,  or  failing  his  so  doing  in  certain  cases,  to  the  . 
party  himself;  and  in  the  case  of  one  under  dominion,  it  lies  by  ; 
the  owner,  attorney,  or  such  other  person  as  has  the  charge  of  ^ 
the  affairs  of  the  absentee,  and  is  competent  thereto.^  { 

It  lies  by  an  heir  for  insults  offered  to  the  body  of  the  deceased,-  ' 
or  to  his  monument.^ 

In   the   case  of  slaves,  the   fructuary  has  a  right  of  acdai 
agajnst  the  owner,  and  vice  versa.*    Actions  for  injuries  by  slaves  j 
against  slaves  must  be  brought  by  and  against  the  masters.^  . 

The  husband  had  an  action  on  behm  of  his  wife,^  or  an  afi- 1 
anced  bridegroom  on  behalf  of  his  affianced  bride. ^ 

Many  actions   lie   by  different  persons  for  one  and  the  same 
injury.** 

An  action  for  an  injury  done  by  many  must  be  brou^t  jcMntir' 
against  all  conjointly  i^  but  conversely  it  is  separately  competent  to 
all.io 

Freedmen  are   not  competent   to  bring  their    action  against 
patrons.** 

It  cannot  be  brought  against  a  magistrate  for  the  undue  exe- 
cution of  his  duty,  or  against  him  in  his  private  capacity.*^ 

It  endures  for  thirty  years. 

It  does  not  pass  to  or  lie  against  heirs  before  litis  contest^tie?^ 

By  the  Cornelian  law,  and  subsequent  constitutions,  persons 
under  power  must  bring  it  directly." 

It  cannot  be  brought  by  procuration,  except  in  the  case  of  u 
illustrious  plaintiff.*^ 

It  endures  for  .twenty  years. 


§  1958. 

The  Twelve  Tables  provide,  as  we  have  seen,  two  classes! 
of  penalties  for  injuries ;  for  those  of  a  slight  description,  a  fine 
of  25  asses  ;  this  the  praetor  preserved  in  principle,  substituting 
for  a  fixed  fine,  damages,  to  be  assessed  by  a  jury,  termed  recup^^ 
ratores,  which  law  obtained  in  Justinian's  age.  The  penalty  pro-| 
vided  for  the  more  atrocious  class  of  injuries  was  talion,  or  such ' 
satis&ction  as  might  be  agreed  upon  in  lieu  of  it,  for  disabling '^^ 


»  P.  47,  10,  17,  §  10,  sqq. 

•Id.  I, §6. 
» Id.  17. 

*  P.  47,  10,  i5,§37>«q- 

•  Id.  18,  ^  1. 

•Id.  2. 

^  Id.  15,  4  24. 
'  Id.  41,  §  z  ;  Id.  41. 
•Id.7,§<. 
"Id.  15,  §49. 


"Id.  11,^7- 

'» Id.  32. 

*'  Id.  13,  pr. ;  Id.  2S. 

»*  Id.  5>  §  7  5  P-  3»  3»  4*1  §  »■ 

'*C.  9,  35»  ii,§i»h.op. 

'•  The  word  rupsit  must  be  ttBden»«^ 
in  this  teiiK  by  the  analogy  of  the  Mf""'' 
law,  vide  ^  1925,  h. op.  Rnpnt quaa  co- 
sitf  rendered  u^eleK. 
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member, aiid  a  fixed  fine  for  breaking  bones.*  It  is  not  improbable 
that  this  fine  practically  was  assessed,  and  that  the  praetor,  in 
giving  this  practice  formality,  altered  nothing  in  the  principle 
of  the  law  of  the  Twelve  Tables  j  moreover,  breaking  a  bone  is 
dearly  disabling  a  niember  or  some  part  of  the  body.  Malicious 
and  infamous  slander  and  libels  were  punished  by  the  Twelve 
1  ables  by  fustigation  ;  this  was  actionable  under  the  first  quoted 
law  of  the  Twelve  Tables,  as  an  injury  generally  ;  nor  is  the  fact 
of  its  coming  within  the  provisions  relating  to  slight  injuries  under 
the  pnetorian  jurisdiction  of  importance,  because  as  the  damages 
are  assessable,  it  is  competent  to  the  recuperatores  to  take  cog- 
nizance of  the  degree  of  the  injury.  The  fustigation  of  freemen 
was  taken  away  by  the  Porcian  law,  which  was  clearly  in  deroga- 
tion, and  repealed  pro  tanto,  the  law  of  the  Twelve  T'ables. 

Still  the  civil  remedy  extends  to  such  graver  ofiFenses  by  the 
clausula  generalise  and  so  there  is  no  failure  of  justice  for  want 
of  a  remedy ;  besides,  since  the  nature  of  the  injury  must  be 
set  out  with  sufficient  certainty,  all  difficulties  are  met ;  in 
short,  it  comes  to  this,  that  all  actions  for  injuries  are  actions 
on  the  case  for  special  damages,  assessable  according  to  the 
atrocity  of  the  injury ;  a  mode  of  satisfaction  clearly  more  con- 
sonant with  reason  than  that  of  a  fixed  fine  without  discretion  in 
the  judge  to  modify  it;  in  addition  to  which,  these  actions  of  injury 
n<iU  the  injurer  with  infiuny,  which  partook  of  the  nature  of  a 
criminal  punishment,  and  might  be  brought  any  time  within  thirty 
years. 

§  1959- 
The  Cornelian  law  revived    in   spirit,   that  of  the   Twelve  TheCoraciian 

Tables,  by   riving  a  criminal    remedy,   and    by   extending  the  ^?^  P'^^'T.H 

-i^k-    rlr^^^^  -i-'^  ^  '--n  °  the  spmt  of  the 

ngnt  of  action  to  a  term  within  twenty  years.      To  prevent  op-  xu  Tables, 
pression,  however,  the  juramentum  delatum  is  made  admissable,  Purgation  by 
whereby  the   defendent,  or  reus,  can  purge  himself  from  the  oath,  orjura- 
iccusation,  jure  jurando.      This  was  probably  introduced  and  tum. 
T.ly  practised   in  default  of  satisfactory  evidence,  where  there 
^^as  a  failure   in  witnesses,  or  to   meet  the  case  of  malicious 
prosecutions. 

The  constitution,  by  whom  we  are  ignorant,  in  aid  and  ex-  Conttitation  in 
planation  of  the  Cornelian  law,  adjudged  one  convicted  under  its  «doftJ»«Cor- 
provisions,  of  malicious  verbal,  or  written  slander,  to  the  positive      *"  * 
penalty  of  infamy,  whereby  he  becomes  intestabilisy  that  is,  his 

'The  English  law  allowa  discretion  in  demand  a  certificate^  under  the  9   Geo. 

^  of  nnnniaiy  jurisdiction  to  inilict  a  4,  c.  31,  ^  27,  28   &   zi    Vic.  c.  82, 

-'C  up  to  5/.,  and  if  the  Justice  think  which  he  may  plead  in   bar  of  a  civil 

^^atiasafficientfiiecan  send  the  case  for  action,  Tunnidiff  v.  Tedd,  5  C.  B.  553, 

criaoiaai  punuhment,  or  the  party  may  17  L.  I.  (N.  S.)  M.  C.  67. 

'ike  his  citil  remedy  5  but  if  the  magis-  '  P.  47,  10,  5,  ^  10. 
n-e  hate  interfered,  the  defendent  may 
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testimony  in  a  court  of  justice  and  his  right  of  testation  in  ceruin 

cases  is  invalidated. 

Firft  coostitu-         Another  constitution,  by  whom  we  are  also  in  ignorance,  provide> 

tion  impoKt       ^gj  j^-jj  persons  should  suffer  relegation,*  or  deportation/  whid 

deportation"       involves  a  capitis  deminutio.     Heineccius^  thinks  it  probable,  tba: 

this  is  the  same  constitution  which  enacted  the  like  pumshmen: 
against  the  abduction,  by  bribery  or  otherwise,  of  the  cmiesj  com- 
panion, pedagogue,  or  duenna  of  a  pratextatms^  or  pratextau^ 
and  punished  the  abducted  companion  capitally. 
Second  consdtu-       Further  constitutions  enacted,  in  addition,  certain  partkulr 
tion  enables        provisions ;  that  of  Zeno  enabled  i  I  lustres^  to  institute  diis  pn- 
*by*attorney*^     sccution  by  attomcy,*  and  condemned  the  utterer  of  an  infamouv 
institutes  capital  and  malicious  libel  to  capital  punishment,  in  the  same  manner  l( 
punithmcnt.        though  he  had  been  the  author  of  it.^    The  words  of  this  con- 
stitution of  Valentianus  and  Valens,  a.d.  365,  are  suiEciefiriv 
important  to  be  set  out  here  :  Si  fuis  frmoium  liktUum  shi  dm: 
sive  in  public$  vel  quocumque  icc§  ignarus  r^pireritj  out  amtmfi: 
prius  quam  alter  inveniatj  ant  nuUi  cmfiteatwr  invenium.    Si  w 
HSH  statim  easdem  chartulas  vel  ccrmperit^  vel  igne  c§nsnmfHnu 
sed  vim  earum  manifestaverit^  sciatj  si  quasi  auct9rem  hujuim 
delicti  capitali  sententia  subjngandum.     Sane  si  quis  dewtmu  tus 
ac  salntis  publica  cust9diam  gerit^  nomen  smum  profiteatur^  et  r/ 
quee  per  fanusum  lihllum  pertequenda  puiaverity  ore  profit  eSiA\ 
ita  ut  absque  ulla  trepidatione  accedat^  sciens  quidem^  qu$d  si  aar- 
tienibus  suis  vtri  fides  feurit  spitulatOylaueUm  maxiwutm  etpramivf 
a  nostra  dementia  consequetur :    Sin  vero  minime  hac  vera  atcr.- 
derity  capitali  poena  plectetur.      Hujusmodi  autem  libellus  alterii- 
opinionem  non  loedat. 

There  can  be  little  doubt  that  we  must  here  understand  sedi- 
tious libels  directed  against  the  government,^  and  from  theexisteDci 
of  this  constitution,  we  may  h\t\y  imply  that  this  was  not  aa  un- 
common offense  at  that  period. 

§  i960. 

Parallel  of  the         The  principle  of  English  resembles  closely  that  of  the  Roman 

English  law.       \^y^^     .Scandal  is  publicly,  falsely  {adversus  ea  promt  res  quf^i^t' 

fueritV^  uttering   malicious  {dolo   malo\  scandalous   {c9fividujn\ 

and  slanderous  [famosa)^  words  of  another  tending  to  his  damans 

{per  in/amiam)^  and  derogation,  such  being  adversus  bones  msrei: 

hence— 

Slander.  I.  To  accuse  a  man  of  an  offense  indictable  at  common  law 

because  this   indangers  his  personal   safety,  by  the  operation 

the  law. 

'  Tac.  An.  14^4$,  41^,  *  «  C  9,  36,  1. 

•  Ptuli  R.  S.  54,  14,  15,  *  17.  »  p.  47,  10,  33. 
»A.R.4,s,^9.  •  P.  47, 10,  15,4*5.    . 

*  h  X957»  h-  op.  »  Bl.  Cam.  B.  3,  ch.  $,  §  5. 
*C.  9,  35,  iij  1.4,4,^10. 
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2.  Such  as  would  exclude  him  from  society,  as  to  accuse  him 
of  having  some  infectious  or  loathsome  disease.^ 

3.  Of  such  as  may  hurt  him  in  his  trade  or  profession  i  as  to 
caU  a  trader  a  bankrupt,  a  physician  a  quack,  or  a  lawyer  a  knave.^ 

These  are  comparable  to  the  levior  injuria^  but  words  amount  English  law 
to  a  scandalum  magnatum^  or  atrocious  injury,  when  spoken  of  a  Scandaium 
peer,  judge,  or  other  great  public  officer  or  dignitary,  even  though  "n^snatum 
the  scanaal  should  not  be  actionable  in  the  case  of  an  ordinary 
person  ;  and  in  such  case  the  Crown  may  prosecute  for  punish- 
ment, and  the  private  man,  for  adequate  damages. 

In  these  cases,  special  damage  need  not  be  proved,  the  oiFense  The  per  ^uod, 
being  complete  intrinsically,  and  the  issue  general.  In  cases  of  c»Mefo«»«iai 
slander,  for  damaging  words  not  within  these  rules,  the  declaration  '^***' 
must  be  special,  and  laid  with  a  per  quody  whereby  such  and  such 
damage  accrued  to  the  plaintiff.  In  such  cases  the  words  are  set 
out  with  an  inuendo^  explanatory  of  the  malicious  intent ;  thus, 
to  say  of  a  clerk  in  orders,  that  he  is  a  whoreson,  is  not  actionable, 
because  though  strictly  by  the  canon  a  bastard  is  incapable  of 
orders,  yet  not  being  an  oiFense  indictable  at  common  law,  but 
cognixaole  by  the  ecclesiastical  court  only,  it  will  be  necessary  to 
plead  specially,  "  said  that  the  said  plaintiff  was  a  whoreson, 
meaning  thereby  that  he  was  a  bastard  (the  inuendo),  whereby 
[the  per  quod)  he  lost  the  presentation  to  such  a  living  (the  special 
damage);''  and  this  is  equivalent  to  that  which  the  praetor  meant 
by  requiring  the  oSense  to  be  set  out  with  sufficient  certainty : ' 
qui  aget  injuriarum  certum  dicat  quid  injuria  factum  est ;  for,  as 
before  observed,  the  praetorian  law  appears  to  have  required  all 
injuries  of  this  nature  to  be  pleaded  specially. 

"  But  mere  scurrility,"  says  Blackstone, "  or  opprobrious  words  njury  and 
which  neither  in  themselves  import,  nor  are  in  feet  attended  with  ™»^<^«- 
very  injurious  effects,  will  not  support  an  action,"  neither  will 
words  of  admonition,  &c.,  because  they  fell  in  the  particular  of 
malice,  without  which  they  aie  no  slander. 

If  a  slander  be  met  with  a  justification,  it  is  damnum  absque  Damoam  absque 
injurioy  and  an  answer  to  the  action,  as  in  the  civil  law,  eum  qui  *oJ"™" 
nocentem  infamat^  nan  est  aquum  et  bonum  ob  earn  rem  condemnari  ,• 
delicta  enim  nocentium  nota  esse  oportet  et  expedite 


'  Asy  to  accuse  any  one  of  having  the 
venereal  disease, — thus,  the  words  spoken 
of  a  married  woman,  **  that  she  is  a 
whoie,  and  hath  the  p— ,"  inuendo,  the 
French  p— ,  held  that  the  action  would 
wcU  Kc,  Com.  Dig.  vol.  1,  p.  261 5  D.  28, 
&  R.  lyKoL  66,  I.  37,  45;  1  Sid.  50, 
1  Cro.  230,  because  this  was  an  Incurable 
disease  when  the  common  law  was  formed, 
and  tiutisan  action  sur  le  cas  at  common  law. 

^  Libel  aUcged  on  a  brewer,  "I  will 
give  nxy  nare  a  peck  of  malt,  and  lead  her 
to  the  water  and  let  her  drink,  and  she  shall 


piss  as  good  beer  as  any  Tom  Fenn  (quifidi 
le  Plamtiffe)  brews,"  held  not  actionable, 
without  shewing  special  damage,  Fenn  ▼. 
Dixe,  Rolls  Abr.  15  Car.  B.  R.  p.  58,  Act. 
sur  le  cas  V.  To  say  of  a  lawyer,  "  he  has 
no  more  law  than  a  jackanapes,**  is  action- 
able ;  but  it  is  not  so  to  say  of  a  counseller 
he  hath  no  more  vfit  than  a  jackanapes. 
Com.  Dig.  I,  p.  258,  D.  '2,  Godb.  441, 
common  law  procedure,  15  &  x6  Vic.  76, 
renders  the  colloquium  unnecessary. 

»  P.  47»»o»  7>  Pr. 
*P.  47  to,  18. 
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§    I961. 

f  .ibels  or  written  Libcl  IS  written  slander,  or  rather  slander  perpetuated  on  paper, 
llriishbivv*'*'    and,  as    in  the  Roman  law,  may  be  in  writing,  jfr/p/a;,  or  b; 

painting,  pictuSj  or  otherwise  by  signs  which  set  the  plaintiff  in  an 
odious  light,  and  thereby  diminish  his  reputation  ;  ^  this  species  01 
slander  is  subject  to  the  same  general  rules  as  the  first  or  veri}al 
description. 

§  1962. 

Remedies  by  the  There  are  two  remedies  for  slanders,  whether  verbal  or 
^."?^^  ***» .  written  imports  nothing ;  the  first  a  public  one,  by  indictment, 
naL  " .  *^"°"'    because  they  tend  to  a  breach  of  the  public  peace,  hence  the 

proverb,  "  the  greater  the  truth  the  greater  the  libel  j"  wherefore, 
and  consistently  too,  truth  pleaded  was  an  aggravation  of  tk 
ofiense ;  but  this  has  been  since  altered  by  statute,^  and  a  de- 
fendent  may  justify  under  an  indictment.  The  more  usual  remedy, 
however,  is  by  civil  action  for  damages,^  which  the  jury  assess,  as 
the  recuperatores*  did  under  the  Roman  law,  the  amount  01 
pecuniary  compensation  which,  in  the  opinion  of  such  a  bodti 
will  indemnify  the  plaintiff  for  the  injury  done  to  his  trade  and 
.  reputation. 


'  2  Show  14 ;  IX  Mod.  99. 

*  6  &  7  Vic.  c.  96. 

'  6  &  7  Vic.  c.  02.  Newspapers,  too^ 
are  allowed  to  publish  any  Ubel  they  please 
under  this  statute,  provided  they  publicly 
apologise  for  it,  and  pay  an  adequate 
sum  into  court,  by  way  of  damages.  This 
may  be  termed  a  statutable  remedy.  Th^ 
license  of  language  in  the  Legislature  pro- 
babiy  led  to  sympathy  with  written  slander ; 
but  an  action  was  held  to  lie  against  an 


officer  of  the  House  for  printing  procees:* 
ings  of  the  House  of  a  libelloos  aatsrt 
Stoclcdale  v.  Hansard. 

*  Blackstone  is  in  error  when  ht  ra^ 
poaes  the  Romans  had  no  juries ;  thtj  b 
them  in  many  cases,  as  will  be  seen  hr- 
afber,  sec  also  §  45,  h.  op.,  although  tr.- 
a   very    different  system    from  ouistiTf. 
Bl.  Com.  B.  3,  ch.   7.     Quaere,  dii  r, 
the    Goths    borrow    this   institudoo  trt- 
Rome?  vide  Goth.  Brcviarium.' 


OBLIG.  QUASI  EX  DELICTO. — ^JUDEX  SI  LITEM  SUAM  FECER.  269 


TITLE    II. 


LtLptiooes  Qpan  ex  Delicto— Si  Judex  Litem  Suam  Fecerit*-De  Dejectii  et  Eflusis — 
De  Poiit2B^£xerdtores  NaWam  Sive  Nautae — Carriers  by  Land  and  by  Water-* 
Caupones — Stabularii — Common  Innkeepeis — Crimen  Conniventiae — Mispriiion  of 
Felonie — Condictio  ob  Turpem  Causapa — Condictlo  ob  Injustam  Causam. 

§    1963- 

Obligations  which  accrue,  as  it  were,  out  of  a  delict  are  analo-  obilgadones 
^ous  to  those  which  arise  by  implication  out  of  a  contract.    The  que  quasi  ex 
leading  distinction   between  which  and  real  delicts  is,  that  they  cuntar  "fSmded 
have  their  foundation  not  on  malice,  but  on  negligence,  whereby  on  negligence. 
damage  has  or  may  have  arisen. 

The  term  quasi  delictum  is  not  a  classic  word,  but  one  in- 
vented for  the  sake  of  brevity,  and  must  be  used,  like  quasi  con- 
tractusy  with  a  mental  protest  against  the  barbarism  ;  it  is  better, 
however,  in  both  cases  to  call  them  obligationes  quasi  ex  con- 
tractu, or  delicto,  and  to  write  them  short,  oblig.  q,  e,  r.,  or  q.  e.  //., 
'.han  to  adopt  an  unclassical  expression. 

Generally  obligationes  q,  e.  d.  are  acts  illicit  in  themselves,  whereby  Obllg.  q.  e.  d. 
m  action  is  given  against  such  as,  in  a  moral  point  of  view,  may  be  ""*  '^^  ^^^ 
y-erfectly  innocent,  or  who,  nevertheless,  are  not  bound  to  answer 
ivr  the  act  by  other  principles  of  the  Roman  law ;  hence,  the 
following  definition  of  them  may  be  adopted  :    Obligationes  quasi 

v  dtVicto  nata  ea  complectuntj  qua  adversus  legem  facta  sunt 
;-ia  ratione  ejus    qui  inde   tenetur^  delicta  privata  non  sunt^  ex 

uilus  aliquis  perinde  obligatur^  ac  si  delictum  privatum  ipse  ad- 

iiiissetj  that  is,  that  notwithstanding  the  offenses  are  not  private 

'eiicts,  yet  inasmuch  as  they  are  prohibited  and  the  law  makes  a 
nan  answerable  for  them,  he  shall  be  bound  as  though  he  had  com- 
.'aitted  a  delict. 
To  constitute,  then,  an  obligatio  quasi  ex  delicto^  it  is  neces-  obiigado  quasi 

>:.rv-—  tx  delicto,  how 

'  That  there  should  be  a  prohibited  act ;  constituted. 

That  such  act  should  not  be  a  delictum  privatum ; 
That  it  should  create  an  obligation  analogous  to  that  resulting 
from  a  private  delict.^ 
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OUig.  q.  e.  d. 
trinag  out  of 
the  neglect  of 
judge. 


Incapacitated 
penons. 
NatoMlegt 
moribna. 


Obligationa  of 
judges. 


§    1964. 

The  first  of  these  mentioned  in  the  Institutes  is  the  case  of  a 
judge  making  the  cause  he  is  called  upon  to  adjudicate  upon  bl^ 
*  own,   and   thereby  making  himself  responsible  for  the  conse- 
quences, ^c/^f^r  Ji /rVf;7t  suam  fecerit.     ^^  ^id?**  writes  Cicero.  | 
Si  quum  pro  altera  dicasy  litem  tuam  facias  ?^     If  this  be  d»k  mk  \ 
it  is  a  verum  delictum  ;  if  imperitia^  it  is  quasi  a  delictum ;  and  i 
here  it  must  be  observed,  that  imperitia  is  culpa.^  \ 

It  was  for  this  reason  that  the  Romans  were  very  particular  in  < 
the  choice  of  their  judges,  and  that  not  only  the  natural  api-  '* 
bilities  of  the  individual,  but  also  his  honest  conversation,  shoulJ  ' 
render  him  worthy  of  the  trust  reposed  in  him ;  the  penalties  | 
attached  to  ill-judging  may  probably  account  for  Gellias,^  when  ; 
called  upon  to  perform  this  office  in  the  beginning  of  his  carerc, 
hesitating  to  pronounce  a  verdict  for  either  party,  and  evading : 
direct  decision  by  declaring  a  non  liquet. 

Deaf  and  dumb  persons,  as  also  those  not  in  their  right  mine, 

furiosi^  impubiresy  from  want  of  mature  ju4gment  and  experiencw, 

were  natura^  incapable  \  and  the  age  of  25,  and  later  18  years,  1: 

the  person  had  held  a  public  office,  was  required  for  the  folfillmer.: 

of  this  important  office.^ 

Those  removed  from  the  senate  were  so  by  law,  kgt^  ani 
women  and  slaves  moribus.  • 

Judges  were  required  to  be  sworn  duly  and  truly  to  perfiMrmtbdr  * 
office  ex  animi  sententia  et  ex  hge^  which  was  done  solemnly  on  n  \ 
altar  in  the  comitium^  termed  puteal  Libonis,^  The  danger  of  errors  ' 
was,  however,  diminished  by  the  assessors,  who  sat  on  the  bench  bv 
the  judge,  and  whom  he  was  at  liberty,  but  was  not  obligate  cod* 
sult}^  these  consisted  of  the  friends  and  legal  acquaintances  of  thw' 
judge,  and  we  find  them  interposing  their  advice  in  the  caseabou 
mentioned  by  Gellius  of  hi«  first  essay  as  a  judge,  although  he 
could  not  make  up  his  mind  to  adopt  it. 

It  is  not  to  be  presumed  that  the  penalties  were  oAen  inforccJ 
against  judges  for  errors  except  where  they  were  very  glaring,'  since 
there  were  other  remedies  against  the  verdict,  wherd)y  the  suiter 
might  have  relief;  and  among  other89  the  restitutio  in  integrutR. 
In  like  manner,  no  one  ever  thinks  of  impugning  the  convictiou 
of  an  English  judge  as  to  the  int^rity  of  bis  decision ;  aevertbeles.s 
as  every  one  is  liable  to  err,  the  law  supplies  sd>undant  remedies  li 
cases  of  error  by  bill  of  exceptions  to  the  ruling,  improper  recep- 
tion of  evidence,  and  the  like  appeals  from  sentence  to  a  higher 


»  De  Orat  1,  75. 
•C.  7,495  C.  3. 
'  N.  A.  la,  13 ;  ^  45,  h.  op. 
*  Suet.  Oct.  Aug.  32  J  P.  42,  jf  57 ; 
Cuj.  Obs.  ftO|  32. 


Sjr. 


'  Hor.  EfBSL  I,  19,  I.  tf  sq.  >  ^'f 
de  jnd.  ant.  jure  dY.  Aooi.  s,  iS,  <ie  ^ 
jttfe  piiov.  2,  5. 

«  A.  GelL  I.  c. 
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tribunal,  and  against  the  verdict  of  a  jury  on  the  ground  of  its 
being  against  the  weight  of  evidence,  or  on  the  ground  of  surprise, 
en  that  of  the  damages  being  excessive,  ice. 

§  1965- 

The  second  case  of  an  oblige  q,  e.  d*  arises  out  of  things  being  D«  dejectit  et 
thrown  or  poured,  placed  or  suspended  from  a  house,  dejecta^  *^"^' 
i^ui£^  pesita^  suspensst^  over  a  public  path  or  roadway,  without 
,  revious  warning  ptr  quod^  some  one  receives  injury.     The  Edict 
.ans  as  follows  : — XJnde  ineum  locum^  quovolg$  iter  fiet^  vel  in  quo  Text  of  the 
.miiitetur^  dejictum  vel   effusum   quid  erit^   quantum   ex  ea   re  pnetorian  edict. 
,lamnum  datum  factumve   erit^   in   eum   qui   ibi   habitaverity  in 
hplum  judicium  dabo*   Si  eo  ictu  homo  liber  perisse  dicetur^  quinqua- 
ynta  aureorum  judicium  dfbo.     Si  vivet  nocitumque  ei  esse  dicetur^ 
•iuantum  ab  earn  rem  aquum  judici  videbitur^  eum^  cum  quo  agetur 
andmnari  tanti  judicium  dabo.     Si  servus  insciente  domino  fecisse 
Mcitur^  injudicio  adjiciam :  aut  noMam  dedere.^ 

First,  then,  the  thing  must  hav«  been  thrown  down  in  a  place  Requirements  of 
commonly  used  as  a  public  pathway  or  road;  it  matters  hot  th«  ciMte  of  the 
whether  it  be  public  or  private  property,^  because  the  offense 
relates  to  the  passenger,  and  because  the  public  has  a  perfect  right 
to  protection,  irrespective  of  the  nature  of  the  place  through 
whi^h  the  public  is  in  the'  habit  of  passing ;  hence  the  Edict 
IS  inapplicable  to  a  place  termed  secret,  whereby  it  is  meant  to 
(iistinguish  between  such  and  frequented  spots,  quum  adbuc 
ifcreU  loca  essent  et  modo  cofpit  ccmmeari^  non  debet  hoc  edicto 
ttmru 

Vd  in  quo  eonsistetur  is  added  more  upon  technical  grounds 
tlian  otherwise,  since  it  need  not  necessarily  be  a  thoroughfare, 
but  may  be  a  simple  halting  place. 

There,  too,  must  have  been  no  warning.^ 

The  inhabitant  of  the  tenement  is  answerable  for  the  £ict, 
whether  he  be  proprietor  of  the  house  or  simply  a  lessee,  a  lodger, 
or  gratuitous  occupant,  it  suffices  that  he  be  the  habitator 
irnaculi  i*  for  as  such  he  is  responsible  for  all  that  takes  place 
iii  his  house,  since  it  may  be  impossible  to  bring  the  fact  home 
to  the  individual,  and  if  this  can  be  done  it  is  still  competent  to 
the  inhabitant  of  the  house  to  take  his  remedy  against  the  actual 
ofFeoder,  thuS| — ^the  master  is  here  responsible  for  his  children 
ind  servants  5*  and  the  owner  of  a  granary  or  warehouse,  for  his 
workmen  j  or  of  a  lecture-room,  for  the  scholars  j  or  of  the 
cotnaculumj  for  its  occupants. 

P-9>ai3i;  P- 9j3- 
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§    1966. 


Liability  under 
this  clause  of 
the  edict  de 
dejectis  et 
effusu. 


Joint  l€ssees  of  a  ccenaculum  are  severally  liable,^  notwith- 
standing the  landlord  have  retained  a  very  small  portion  of  the 
house  for  his  own  residence,^  and  the  responsibility  in  such  case  is 
still  further  restricted  by  attaching  the  liability,  where  the  coenacu- 
lum  has  been  portioned  ofF  between  many  tenents,  on  the  occupier 
of  the  portion  where  the  offense  takes  place }'  but  if  he  canno: 
be  ascertained,  the  action  is  in  solidum  pro  rata^  where,  if  the 
master  have  retained  the  major  part,  he  alone  is  liable/  Freed* 
men  and  clients,  occupying  gratuitous  dwellings,  are  liable  as  in- 
habitants.^ 

A  passing  guest  is  not  liable,  because  he  cannot  be  said  to 
inhabit,  but  the  landlord. ^ 

Th^  filias  familias  inhabiting  a  house  apart,  is  liable  in  his  own 
person,  for  this  is  an  offense  quasi  ex  delicto;  against  a  slave, 
there  is  none  but  an  extraordinary  remedy,  because  it  is  neither  n 
negotio  gesto^  so  as  to  give  a  noxal  action  nor  to  afFect  his  puulium^ 
for  the  slave  cannot  be  said  to  be  a  noxa,  quum  servus  nihil  nocuent: 
An  Aquilian  remedy,  however,  lies  against  a  lodger,  guest,  cr 
other,  who  so  throws  or  pours  things  out.^  The  judgment  is 
in  duplum  upon  the  ground  of  its  being  an  action  quasi  ex  melt- 
ficio. 

If  a  free  man  be  slain  by  such  culpable  negligence,  a  fine  of 
fifty  aurei  is  imposed. 

The  action  is  perpetual,  and  lies  by,  but  not  against  the  heir , 
where  a  person  has  been  killed  it  lasts  for  one  year  only,  and 
may  be  brought  by  any  member  of  the  state.  Where  many  wish 
to  oring  it,  preference  is  given  to  the  nearest  of  kin.  If  the  person 
be  wounded  only,  he  has,  like  any  member  of  the  ^tate,  an  action 
for  the  amount  of  damage  and  medical  care,'^  and  other  expenses 
incident  thereto.  But  loss  of  beauty  of  a  free  man  can  neither  bf 
taxed  or  compensated. 
English  parallel.  Similar  to  this  is  a  late  English  statute,^^  which  gives  relations 
within  a  certain  degree  of  relationship,  a  right  of  action  within  x 
year  against  a  railway  company  or  other  public  carriers,  for  in- 
demnity for  the  damage  caused  to  them  by  the  loss  of  such 
relation  by  death.  The  person  injured  can  himself  bring  his 
action  for  damage  done  to  him,  and  his  cure,  by  the  common  law. 


*  P'  9>  3>  ^  4  lo- 
*ld.  5,§i. 

'  P-  9>  3»  5- 

*  Id,  a  &  3. 

*  Id.  5,^1. 
•Id.  s,§i. 


^  Id.  ly  %  9. 

•  Id.  §  8. 

»  Id.  5,  %  4. 
»<>  Id.  7. 
"  9  &  10  Vic  c.  93i  ^  X. 
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§    1967- 

The  next  part  of  the  edict  refers  to  things  which  are  not  actively  Second  clause  of 
but  may  be  passive]/  mischievous,  ne  quis  in  suggruendB  protectove  ^*.  ^^  <*« 
sufra  eum  locuniy  quo  vulgo  iter  fiet^  inve  quo  consistetur^  id  positum  P^*"* 
habiaty  cujus  casus  nocen  cui  possit.     ^ui  adversus  ea  fecerit^  in 
mm  solidorum  decern  in  factum  judicium  dabo.     Si  servus  insciente 
imlnofecisse  dicetur^  aut  astimationem  dari  aut  noxa  dedi  juhehoJ^ 

The  commencement  of  this  clause  of  the  edict  sets  forth  the 
same  conditions  as  the  former.  The  expression  ne  quis  applies  to 
ail  or  any  persons  or  person  whatsoever,  who  shall  have  placed 
anything  in  the  caves'  gutter,*  or  eaves  themselves,  whether  in- 
habitants or  otherwise,  the  master  of  the  house  being  answerable 
for  those  under  his  control.' 

This  clause  is  larger  than  the  former  one,  because  the  possibility  Reaairet*tfntt 
of  damage  is  here  -provided  against,  whilst  in  the  former  case,  <>/"";. «!««•«  0^ 

1  r®  1  °  1     t      /•       T    •  the  edict, 

actual  damage  must  have  accrued,  the  nrst  bemg  quantum  ex  ea  re 

damnum  datum  factumve  erit^  and  the  second  cujus  casus  nocere 

cui  fossit.    This  refers  to  a  dangerous  position,  by  positum^  is  to 

be  understood  of  anything  which  the  offending  party  may  have 

placed  or  caused  to  be  placed,  in  such  a  manner  as  to  be  likely  to 

M,  sit  positum  ut  nocere  possit  ;*  but  if  not  likely  to  fall,  the  edict 

will  not  apply. 

§  1968. 

The  liability  is  incurred  by  the  person  placing  the  object  so  as  Liability  in. 
to  be  dangerous ;  hence,  it  does  not  lie  against  an  artist  whose  <^^f^  ^^^^ 
picture  has  fallen  down,  because  it  is  not  in  suggruenda  protectove,  the  wUcT  ^ 
although  in  a  frequented  place,  nor  to  an  amphora  £dling  from  its 
slings.* 

I'he  action  is  popular,  that  is,  may  be  instituted  by  any  member 
of  the  State,  by  the  person  complaining,  or  by  his  heirs ;  but  not 
diainst  his  heirs,  the  action  being  penau. 


^  1969. 

The  third  obligation  arising  out  of  a  wrongful  act  is  that  of  an  Liability  of  the 
txmitores  navis/^or  shipowner ;  not,  however,  in  cases  where  such  excicitorMvii. 
persons  can  be  directly  charged  with  fraud  or  theft,  because  then 
an  actio  furti  would  be  the  proper  remedy ;  but  where  those  under 

'P.  9,3,  5, §6.  ]«  II.      It  would  appear  that  these  jars 

^  P.  9, 3,  5,  ^  lo.  (now  termed  demijohns  in  the  Levant)  were 

*^'hh  7*  poroas  two-handled  earthen  jars,  in  which 

I  ^  XI.  the  wine  was  hung  up  to  mellow  in  the 

*  M.  5,  §  13,    Resdculo  sec«  Tonendn  smoke,  as  we  now  hang  up  hams.     These 

'^k6c^ netting.  Amphone  fiimum  bibere  in  Egypt  are  called  in  Arabic  Bardack. 

•asnoo CoBcale TtiUo Hor.  Od.  3  lib.8od.  '  I.  4»  5)  ^  3* 
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their  control  have  committed  the  offense,  cum  enim  neque  ex 
maleficio,  neque  ex  contractu  sit  ^dversus  eum  constituia  hac  actk^ 
et  aliquatenus  culfte  reus  est^  quod  opera  mahrum  bomlnum  uu- 
retury  tdeo^  quasi  ex  malejicio  teneri  videtur.  This  applied  to  the 
three  denominations  o\  Nauta^  Caupones^  Stabularii'-'QajTm 
by  water,  inn  and  public-house  keepers  ;  for  thus  run  the  words 
of  the  Edict, — Nauta,  cauponesj  stabulariiy  quod  cujusqui  sahm 
fore  reciperinty  nisi  restituantj  in  eos  judicium  dabo.^ 


Naut«  are  ex- 

CTCltDICt* 


Liable  q.  e.  d. 


§    1970- 

Under  the  term  nauta  must  be  understood  not  strictly  sailon,' 
but  exercitoresy  which  may  be  rendered  by  ^^  such  carriers^  va^ 
as  are  shipowners.^'  Nautam  accipere  debemus  eum^  qui  navm  tx- 
ercet :  quamvis  nauta  appellantur  omnes  qui  navis  navigand^  ceua 
in  nave  sintj  sed  de  exercttore  solum  modo  prator  sentit :  ^  further,  dx 
word  navis  includes  all  sorts  of  craft,  whether  sea-going  or  river 
vessels,  or  such  as  are  used  or  intended  for  navigating  lakes,  oaf, 
even  rafts.* 

The  owner  is  then  liable  in  the  due  exercise  of  his  calling, 
quasi  ix  delicto^^  for  the  dolus  or  culpa  of  his  crew,^  without  refer- 
ence to  the  denomination  under  which  the  individual  may  b< 
serving  on  board.^  The  reason  for  giving  this  remedy,  and  makiiv; 
the  owner  liable  for  the  acts  of  his  servants,  is  in  prevention  ot 
fraud  and  collusive  transactions,^  because  he  is  at  liberty  to  declmc 
the  freight.  The  liability  begins  to  attach  from  the  moment  ^i 
shipment  made  $  and  any  accident  which  may  afterwards  happen 
to  the  goods  or  merchandise  elsewhere,  and  before  dciirery,  is  at 
the  risque  of  the  shipowner  ^^  but  the  peril  of  the  winds  vA 
waves  and  of  pirates  is  a  ''good  plea  in  answer  to  this  «:tiOD,  i»- 
cause  it  amounts  to  inevit^le  accident,^^  otherwise  the  shipowner 
.  is  liable  in  the  most  unqualified  way^  not  only  for  dolus j  but  eYcn  for 
every  degree  of  culpa^  and  all  damage  short  of  that  termed  fetak^ 
or  uncontrollable ;  for  which  a  remedy  is  in  some  measure  pro- 
vided by  the  Lex  Rhodia  de  jactu.^^  He  is  held  to  have  received 
the  custody,  safely  to  keep,  of  all  merchandise  sent  on  boani. 
Recepit  autem  salvum  forcj  utrum  si  in  navem  res  missa  et  ad- 
signata  sunty  an  etsi  non  sunt  adsignata^  hoc  tamen  ipsoy  qud  is 
navem  missa  sunty  recepta  videntur?  Et  putOj  omnium  eum  re- 
cipere  custodiam,  quae  in  navem  illat£  sunt ;  et  /actum  non  sslur. 


» P.  4,  9,  I,  pr. 

'  As  in  the  English  law,  an  admiral  is  a 
•eamany  and  may  make  an  inofficious  will, 
17  Jar.  £84*  in  the  goods  of  AdnlnU  Aii>- 
ten»  I  Vice.  269  ^11. 

•  P.  4»  9,  I,  ^  4. 

*  P.  14*  ly  I9  §  6.  Schedia,  otherwise 
an  unfini^ed  halii  the  framing  ribt  and 
trucka  of  which  only  have  been  net  up* 


*  P.  14,  I,  I,  §  a  5  P.  4,  9, 1,  §  *■ 

•P-4»9»3>4»- 

^P.  4,9,  i,§  95  Id.  7 J  P.  X4,  1,1. 

%  a. 
•P.  4,  9,  i,§i,§2,§3. 

•P-4>9>3- 
»•  P.  4,  9i  3,  f  1. 

"P.  I4,*,s,i977.i«d6,h.«f. 
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nautgnm  prmstar^  Mtt  uJ  it  vietorum  i^  for  the  Edict  sa)rs, — 
^uod  mjusqui  satuum  f9re  nctperintj^  This  degree  of  respon* 
sibilitjr  is  not  oppressive,  for  the  reason  given  by  Ulpian,  and 
citd  by  Lord  Holt  j*  viz.,  to  prevent  any  combination  with  rob- 
h65  to  the  prejudice  of  the  persons  or  their  goods  undertaken  to 
be  carried }  nor  is  it  confined  alone  to  the  actual  things  received  \ 
it  eztends  to  things  necessarily  accessory  thereto.^ 

The  exercitorial  contract  is  for  carrying  merchandise  or  pas-  Contract  may  be 
angers  for  hires  nor  does  the  absence  of  reward  make  any  8«^toui, 
diiierence  in  the  responsibilty;^  and  even  though  a  man's  own 
slave  in  the  service  of  dnother  rob  him,  he  has  his  action  against 
the  person  so  employing  him,  nay,  even  though  the  slave  be 
common  property.^ 

The  owner'  is  not  liaUe  Uxt  damage  done  by  one  seaman  to  or  in  idaJ. 
another  s  but  if  a  seaman  be  working  his  passajp^e,?  he  is  looked 
upoa  as  a  passenger  in  respect  of  his  remedyi  for  his  labor  is  a 
commutation  for  a  money  payment. 

The  English  law  construes  veiy  strictly  the  liabilities  of  carriers  Uatiiity  of  inn- 
by  land  and  by  water,  and  of  inn-keepers.  keepcn  by  the 

"A  common  carrier  by  land  or  by  water,"  says  Sir  W.  Jones,®  ^"S^"**^^- 
"must  indemnify  the  owner  of  the  goods  carried,  if  he  be  robbed 
of  them}"  and  ^^  an  inn-keeper  is  chargeable  for  the  goods  of  his 
guest  within  bis  inn  if  the  guest  be  robbed  by  the  servants  or  in- 
mtes  of  the  keeper/* 

In  the  reign  of  Henry  VIIL,  a  common  carrier  was  chargeable 
in  case  of  loss  by  robbery  only  when  he  had  travelled  by  ways 
ddn^ifous  for  robbings  or  driven  by  nighty  or  at  any  inconvenient 
hour -,9  but  in  the  reign  of  Elizabeth  it  was  holden,  that  if  a  com- 
mon carrier  be  robbed  of  goods  delivered  to  him,  he  shall  answer 
for  the  value  of  them  ^^^  and  the  same  reason  was  given  by 
Sir  Edward  Coke  for  this  strictness,  analogous  to  the  Roman  law, 
J^  we  find  in  the  Pandects,  viz.,  the  danger  of  his  combining  with 
robbers." 

A  common  carrieri^^  by  merchant  ship,  lighter,  barge,  or  waggon, 
rsilwav,  or  otherwise,  for  the  public  conveyance  of  gooc^  is 
bound  to  cQnvey  any  goods  offered  to  him,  save  they  be  such  as 

» 

'^'4*9>  hh^i  l^'iZ*  *^  '  ^°*^  ^9fi  Mo-4^2|  I  Rol.  Abr.  ft . 

'  Id.  ^  e  J  P.  49,  5,  Xy  §4.  Woodliefe  ▼.  Curtics ;  Jonet  Bailm.  p.  X03  ! 

'Coggi  T.  Bazaardy  9x0  Lord  Raym.j     Smith's  L.  C.  p.  S4>  vol.  i,  3rd  ed.  1849/ 

^*4i9ti»^i.  i^Coggi.  V.  Barnard.     Lord  ^jyipond 

'U.^6$ld.4»(2.  909;  S.  a  Com.  J33  $  Salk.  ft6|  3  SaUc. 

' P-  4t  9»  6.  XI  $  HoU.  It  I  Joan  Bailm.  p.  60, 

*  U.  ^2.  ''  As  to  who  coquBi  under  this  denomina'- 
'  ^*  4>  9>  7»  §  1.    Remom  pro  i^slo  at     lion,  Viit  Smith's  leading  eases,  Cossi-  v. 

'«(>»>  jn6o  solieu.  Bamardy  p.  xox^  et  sq^.,  wliers  tU  the  ]»w 

*  Bailm.  p.  xix,  1^2.  on  this  wb>}cct  Is  coUe^d. 
'Doct.kStttd. 
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Limitation  in      he  Cannot,  or  is  not  in  the  habit  of  conveying ;  and  if  he  ask 
favor  of  land       no  questions,  and  there  be  no  fraud,  he  must  carrv  the  pared  : 
*^™*"*  as  it  is.     He  must  be  a  regular  carrier,  not  a  casual  one  ;*  and  ! 

one  who  conveys  passengers  only  is  not  so.*  And  even  though  i 
the  contract  between  the  parties  be  special,  where  gross  n^  : 
gence  is  proved  amounting  to  a  misfeasance.^ 

The  liability  of  a  land  carrier  has  been  restricted  by  Parliament  i 
which  enacts  that  the  affixing  a  notice  in  his  office  stating  tbt  be  ,' 
makes  an  increased  charge  for  certain  articles  of  more  than  ordi- 
nary value  exonerates  him  if  such  have  not  been  paid ;  but  an  . 
omission  to  affix  such  notice  throws  hiiA  back  on  his  common 
law  liability. 

Limitation  in  The  responsibili^  of  carriers  by  water  is  also  limited  by  acts  of 

feror  of  canien   the  legislature.^    The  first  exonerates  them  from  liability  by  fire, 

y  water.  ^^^  where  precious  metals  and  stones  have  not  been  duly  declared 

as  such  in  writing ;  the  second  from  accident  arising  in  de&ult, 

or  from  the  incompetency  of  a  duly  licensed  pilot,  or  loss  by 

.robbery,  or  without  their  default.     And  the  common  law  excuses  { 

them  in  case  of  ^^  the  act  of  God,  the  king's  enemies,  fire^  and  J 

and  every  other  danger  and  accident   of  the  seas,  rivers,  and 

navigation  of  what  nature  and  kind  soever.'' 


§  1972- 

Canpoy  the  Caupo  is  the  keeper  of  a  house  of  public  entertainment  for  tbe 

keeper  of  a         reception  of  Strangers  and  travellers,  termed  in  Greek  ^€V€^yf^^  j 
enteitidnment.^    or  KamyXeiov,  in  which  refreshments  are  supplied;^  strictly  speak-  j 

ing,  lodging  is  not  included,  although  it  must  be  inferred  that  the  m-   | 
pones  sometimes  lodged  travellers  as  in  an  hospitium ;''  the  caufnu^ 
however,  appears  to  have  been  analogous  to  a  public-house,  and 
not  indeed  of  the  most  respectable  class ;  Heineccius  at  least  con-  j 
siders  them,  on  the  authority  of  Horace,  to  have  been  places  of  dis-  ,| 
reputable  resort. 

Inde  forum  Appii  ! 

Differtum  nautisy  cauponibus  atque  malignis,^ 

Arguing  that  inasmuch  as  a/ttx  hospitis  in  £ivor  of  strangers  existed 
at  Rome,  no  respectable  man  frequented  a  caupona  ;  this  is,  how- 
ever, going  rather  too  for,  for  although  publicans  of  all  grades  and 
in  all  countries  bear  pretty  much  the  same  character,  never- 
theless we  must  remember  that  in  southern  countries  it  is  the  prac- 
tice in  the  present  day  for  all  classes  of  society  to  frequent  places  of 

'  Aston  ▼.  Heavon,  2  £sp.  533.  3i5>35>  Tertull.  de  anim.  3 ^  Cbm  i, 

*  Bund.  ▼.  Dale,  2  M.  &  Rob.  80.  p.  47$  CSc.  in  Pit.  22  j  Hot.  ep.  i|  Ht 
3  Hlnton  V.  Dibbin,  2  (^B.  646.  12;  A.  Cell.  x»  7,  xx  ;  P.  35»  7i  'It 
^11  Geo.  4»  &  I  Wm.  4,  c.  68.  P.  23,  2,  43  5  Plant.  Pan.  5,  S»  '9 »  J"^* 

*  26  Geo.  3)  86,  §  2  J  6  Geo.  4,  153,  tin.  i,  7. 
§  535.7  Geo.  2,  c.  15  5  53  Geo.  3, 159.  '  P.  49,  5,  §  65  P.  4,  9,  ^th^i^^ 

*  Cic.  I9  de  Divin.  37  {  Mart.  Epigr.  i|  the  distinction. 
57 }  Hon  Sat.  I9  5}  3  i  Fori  Plant.  Aulul.  >  Hon  Sat.  x,  5, 4. 
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public  entertainment  outside  the  cities,  and  there  is  some  reason  to 
suppose  that  the  Romans  of  old  were  in  their  habits  and  manners 
not  totally  unlike  those  of  the  present  day  ;  in  any  case  Heinec- 
ciudi  conclusion,  that  they  were  made  liable,  quasi  ex  delicto^  on 
account  of  the  badness  of  their  character,  is  not  consequent,  even  \ 

though  that  iact  be  admitted,  nay,  it  is  directly  contrary  to  the 
words  of  the  Institutes.^  The  same  reason  applies  in  their  case 
as  in  that  of  the  exercitores^  viz.,  that  a  great  amount  of  respon- 
sibility is  requisite  to  render  them  careful,  and  to  oblige  them  to 
keep  a  strict  eye  upon  their  customers,  many  of  whom  they  can- 
not know,  and  to  prevent  them  from  combining  with  thieves  to 
defraud  those  who  frequent  their  houses. 

The  liability  of  this  class  of  men  is  similar,  nay  almost  identical  Liability  of  the 
with  that  of  the  shipowner ;  an  innkeeper  is  liable  for  the  slightest  ^"^' 
degree  of  negligence — in  short,  for  anything  short  of  inevitable 
accident ;  so  that  if  any  one  be  robbed,  or  suffer  other  damage  in 
his  house,  he  is  bound,  quasi  ex  delicto.^  to  make  it  good,  if  the 
guest  lo(^  in  the  house,^  because  he  is  allowed  to  chuse  his. 
lodgers,  but  is  not  supposed  to  be  able  to  exercise  a  sufficient  dis- 
cretion with  respect  to  passing  visitors,  viatores ;  he  can,  how- 
ever bind  himself  by  a  special  acceptance.^ 

§  1973- 

Stabularii  are  those  who  take  in  beasts  of  burthen  to  feed  or  Stabulaiii  are 
agist.*    The  term  k  also  extended  to  those  qui  mercede  homines  i„*^cn^and    ^ 
eorumque  jumenta  hospitio  excepit,  nam  stabulum  turn  ad  jumenta  their  beasts. 
pertinet  turn  ad'  homines,      Videtur  a  caupone  differre  in  eo^  quod 
caupo  viatoribus   necessaria  ad  victum  prabet^  stabularius  etiam 
tectum  et  tectum.^ 

These  stabula  resemble  those  inns  in  England  frequented  by 
carriers  and  drovers,  or  the  khans  in  the  East,  and  caravanseries 
in  Spain  ;  but  in  the  more  general  acceptation,  stabulum  imports 
all  farm-buildings  for  housing  cattle,  pens  for  sheep,  or  even  sheds 
for  bees,  or  stews  for  fish.^ 

§  1974. 
The  remedies  against  Nauta^  Cauponay  and  Stabularii  are  Remedlet 

various.  against  nautaer, 

Generally,  if  any  one  bring  into  the  ship,  public-house,  or  stable  itolSaru! 
of  a  person  who  holds  himself  out  to  the  public  as  engaged  in  the 
business  of  carrying  by  water,  or  of  entertaining  strangers  or  their 

'  L  4,  5,  §  3  5  P.  4,  9,  3,  §  I.  *  P.  4,  9,    I,  §  5.     Qui  in  stabulo 

'  P-  4*  9*  4«  §  I*  jumenta  curat :  Coluniy  6,  23. 

'  P.  4^9  5f  I9  §  6 ;  P.  4»  9,  6,  §  3.     By         ^  Forcellini  ed  Facciolati  T.  Stabularius. 
the  Engli^  law  a  trareUer  can  insist  on  be-         ^  Id.  t.  Stabulum. 
inc  recctvcd,  for  the  latent  of  inos  it  to 
Kcgmmodate  the  pttbUc. 
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iftT^^^Y*^  bcttU^and  then  sufier  damage,  he  hw  bt«  Mikm^xvmd^; 

vcro  e  cto.       ^^  -^  ^^  $^Yj/urti  ^  datnni  injuria  dati^  &c«>  against  the  ovmer  or 

landlord,  but  is  ia  such  case  bound  to  prove  that  the  owner  or 

'  landbrd  has  himsilf  been  suilty  of  the  ofiense.  • 

^^^  Ti*^^*      ^^'  however,  he  is  unaUe  to  fix  such  persons  individuaDj  with 

q      es      cto.  ^^  offense,  he  must  take  his  remedy,  quasi  tx  JilicUy  oa  the 

ground  that  it  has  been  done  by  his  servants,  or  by  those  under 

his  control,  which  is  an  actio  in  aupbtm. 

Third  remedy         The  third  remedy  is  by  an  actio  ex  hcato  sal  conductor  but  this 

lonto^Tcicon.    ^  ^^  efficient,  because  in  the  last  case  anything  short  of  vi; 

ducto.  major  attaches  a  liability  to  the  defendent,  whereas  in  this  actioc 

he  is  only  responsible  for  positive  negligence,*  or  culpa. 
Fmuthfemedf        The  fourth  remedy,  which,  however,  only  applies  in  cases 
^Ktio  dc        where  the  reception  is  gratuitous,  is  by  actio  depositif  which  is 
still  less  efficient  than  the  last,  because  in  this  case  nothing  shon 
of  dolus^  or  firaud,  renders  the  defendent  liable.^ 
The  fifth  The  fifth  remedy  is  by  an  actio  di  ncepto.      Here  the  simple 

dcrccwto.**^'***  reception  of  the  person,  wares,  or  animals  suffices,  because  there 

is  an  implied  contract  on  the  part  of  the  defendent  to  answer 
for  the  safe  custody. 

It  is  necessary  to  prove  nothing  beyond  the  reception  on  the 
part  of  the  person  to  be  charged,  and  die  damage  suffered;  nor  is 
it  necessary  to  examine  whether  the  loss  or  damage  procece 
directly  from  the  owner  or  landlord  or  his  people,  a  feIIow-i»>* 
senger  or  lodger,  or  other  persons ;  it  suffices  that  loss  or  isaoip 
have  accrued  to  the  plaintiff. 
Piew  m  foivfr*      It  is  competent  to  the  ovmer  or  landlord  on  his  part  to  protect 

himself  by  pleading  either  that  the  party  himself  has  been  to 
blame,  or  in  culpa j  or  that  the  loss  or  damage  is  the  result  ut 
irresistible  force.^ 

Modern  continental  jurists^  in  their  practice  extend  this  to 
many  analogous  cases,  nor  is  it  improbable  that  the  Romans  iii 
the  same  where  no  remedy  particularly  applied ',  indeed  they  must 
have  done  so,  in  order  to  satisfy  the  ends  of  justice. 

§  1975- 
Liability  of  Common  inn-keepers  are  generally  by  the  common  law  limbic 

EmS  hm  *     for  the  safe  custody  of  the  property  of  their  guests  J 

The  inn  must  be  a  common  inn ;  the  plaintiff  must  be  a 
traveler ;  and  the  inn-keeper  cannot  rdease  himself  from  liabilj|y 
by  delivering  the  key.  Yet  the  guest  must  not  leave  his  goods  in 
an  open  court,  but  infra  bospitium  j  and  the  default  must  ix 
on  the  part  of  the  inn-keeper  or  his  servants  \  and  anything  move- 
aUe  in  itself  comes  within  the  expression  bona  et  catalla^  thoughi 

» P.  47, 5, 1.  » p.  A,  9, 1,  %  X.  , 

»P.i9,3,§i.  •ThS.P.E.tj7i,i«|«*fl«.        ^ 

4  Id.  same  ed.  reported  I  OoJ^  ^ 
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they  be  evidences  of  tide  to  realty  whereof  felonie  cannot  be  com- 
mitted. 

The  inn-keeper  is  bound  to  receive  and  to  find  lodging  and  a 
convenient  room  forj  refreshment  for  his  guests,  but  not  for  ex- 
hibiting their  goods,  because  such  is  not  the  legitimate  and  ordi- 
nary purpose  for  which  an  imi  is  to  be  used.^  But  this  rule  is 
not  to  be  dctended  to  packages  placed  in  the  commercial  travellers' 
room,  according  to  the  custom  of  the  inn.  The  inn-keeper,  too, 
is  liable  for  a  horse  left  in  the  inn,  though  the  owner  do  not  lodge 
there  himself,  because  the  horse  must  be  fed|^  and  is,  as  it  were,  a 
guest. 

Length  of  time  does  not  render  any  one  a  boarder,  so  as  to 
take  him  out  of  the  clitegorie  of  guests,  without  a  special  contract 
to  this  effect.' 

Lasdy,  an  inn  is  defined  to  be  ^*  a  house  where  the  traveller  is 
furnished  with  everything  hehas  occasion  for^  while  on  his  way/'^ 

§  1976* 
The  fifUi  caie  in  which  an  obligation  fuasi  ix  delicto  arises,  is  inopportune 
where  damage  is  done  by  humanity  exercised  inopporttinely,  v^nA  humanity, 
without  right.    The  special  case  of  a  slave  intrusted  to  another  to 
keep  nhlrff  mA  whom  it  is  the  Intention  of  the  owner  to  subject 
to  tortonS)  but  whom  such  bailee  allows  to  escape  out  of  pity,  is 
in  point.    Herd  the  duty  of  the  depositarv  is  to  keep  such  slave 
lafely,  and  however  consistent  it  may  be  with  feelings  of  humanity 
to  allow  him  to  escape,  yet  it  is  a  breach  of  the  trust  reposed  in 
the  bailee. 

*  1977* 

Lastly,  the  not  preventing  a  punishable  act  involves  the  liability  cHmen  coani. 
on  an  obligation  quasi  est  delicto.    This  is  otherwise  termed  crimen  ▼entSae. 
inniventiay  and  consists  in  the  persons  intrusted  with  the  chief 
authority  in  a  state,  not  taking  measures  to  prevent  the  commis- 
sion of  of&nses  by  citizens  or  subject.*^ 

By  a  parity  of  reasoning,  parents  are  liable  in  "a  similar  degree 
for  not  preventing  their  children  under  their  control  from  commit- 
ting offenses,  in  so  far  as  they  may  be  in  a  position  to  do  so. 
And  it  is  held  that  an  actio  in  factum  is  the  proper  remedy  in  such 
case.  '  ' 


^  Bargea  t^CteiUtots,  4  M.  Jfc  S.  306 ; 
Diwiofl  t.  OuflAoef^  5  <^B.  164. 

'Bennett  ».  Mcllor,  5  T.  R,  273$ 
Ycslt  T.  GrindatKme,  i  Sal.  3gS,  *  Lord 
i^rmond  S60. 

'  Parkham  r.  FAter,  Ssa.j88. 

^ThampKm  y.  Lacy,  3  ti.  &  A.  283. 
A  mtre  coffee-KooR  appetfs  to  be  no  inn, 
D«  T.  Lafflifig,  4  Camp.  77.  As  to  the 
'^cepdon  of  gucM,  Fell  v.  Knfght,  8  M. 


k.  W.  169  R0.5  Itciw  7,  C.  &  P.  213  $ 
Hawthorn  v.  HaiiimQiid,  i  Car.  4r  Kir. 
40A. 

»  P.  9,  2,  45,  pr. ;  P.  16,  3,  7,  pr.  .  . 

.  .  .  Sequester  solyerit  misericordia  ductu^ 
dolo  proximum  esse  quod  Return  est  arbitror 

Ulp.  ad  Edict. 

*  Misprision  of  felonie,  the  not  disclosing 
circumstances  which  bear  evidence  of  the 
comttittion  of  a  felonie.) 
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Where  the  tur- 
pitude attaches 
on  the  gi^er. 


§   1978- 

Condictio  ob  The  cofidictio  ob  turpem  causam  has  sometimes  been  confounded 

turpem  caoanu  ^j^j^  ^j^^  condictio  indehiti^  which  is  based  on  contract  and  error, 
whereas  the  former  is  founded  on  fraud  and  design. 

The  condictio  ob  injustam  vel  turpem  causam  supposes,  as  its 
denomination  implies,  a  causa  injusta  or  turpis,  and  is  present 
when  something  is  given  to  another,  in  consideration  of  a  cause 
which  sound  common  sense,  or  the  law  of  civil  society,  pro- 
nounces to  be  disgraceful,  nevertheless,  in  such  a  way  that  the 
disgrace  only  applies  to  him  who  has  received  that  which  has  been 
given  ;  for  the  turpitude  may  attach  to  both  giver  and  receiver,  or 
to  the  giver  or  receiver  only.  Now,  in  the  first  case  in  which 
alter  turpe  dat^  alter  turpe  accepit^  no  action  of  recovery  will  lie, 
the  rule  for  which  is  correctly  laid  down  in  the  maxim  in  pari 
turpitudine  melior  est  ratio  possidentis.  Thus,  if  A  give  B  som^ 
thing  to  wound  or  otherwise  injure  C,  A  has  no  remedy  by  con- 
diction,  save  in  the  exceptional  case  of  a  gambling  debt,  where  the 
payer  can  recover  from  the  payee  notwithstanding  that  both  are 
in  pari  turpitudine, 

where  the  turpitudo  attaches  on  the  giver  the  condictio  wOl not 
lie.  Ulpian  instances  the  case  of  money  given  to  a  prostitute,  fsii 
meretrix  turpiter  facit^  quod  sit  meretrix^  non  turpiter  aeciplt  cum 
sit  meretrix^  and  calls  it  a  ratio  nova ;  but  it  appears  to  be 
erroneous  to  hold  with  some  authors,  that  a  prostitute  in  Rome 
could  recover  her  hire.* 

Where  in  the  converse  the  turpitudo  attaches  on  the  remtr^ 
the  giver  can  recover  by  the  condictio  ob  turpem  causam.  As  for 
example,  when  A  has  received  money  from  B  not  to  abuse,  cheat, 
nor  rob  him,  B  can  recover  it  back,  because  A  is  bound  without 
this  not  to  commit  an  illegal  act,  therefore  in  fact  the  considera- 
tion fails. 

Somewhat  similar  is  the  case  of  bribes  to  obtain  what  is  justly 
due ;  thus,  if  an  heir  refuse  to  deliver  a  legacy,  a  depositary  the 
deposit,  a  paymaster  the  salary,  without  receiving  a  sum  of  monej, 
under  such  circumstances  the  money  given  as  an  inducement  is 
condicible. 

§  1979- 

Condictio  ob  The  condictio  ob  causam  injustam  lies  in  cases  in  which  an 

njostamcauam.  ^^^^^  jg  maintainable ;  but  where  there  is  an  answer  to  the  action 

by  way  of  exception,  which  Pomponius*  illustrates  by  the  case 

of  one  compelled  by  stipulation  to  give  something  and  having 

really  given  it. 


Whereon  the 
receiver. 


'  P.  3,  ^%»  3,  §  4. 

^  Hopfher,  %  957,  n.  4.  A  fast  cohabi- 
tation is  a  good  consideradon  for  an  annuity 
to  a  woman  i  but  future  cohabitation  is  not 


so.    The  equity  of  the  English  lav  i^ 
tinguishet  between  a  reward  for  ticc  cod- 
mitted  and  an  inducement  to  conuait  rice. 
'  P.  3»  »8»  7- 
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TITLE     III. 


The  dck^tion  of  Justice — The  Right  o/  Suit  —  The  Fonnatioii  of  Regular  GvU 
CDorts— The  Pnetor'a  Court^The  CentumTiral  Court— The  trill  of  Uiuet  of  Fact-^ 
The  old  Legii  Acdonet — Sacrajnentuxn— Pottulatio  judicis— Condictia<-*  Manus  In- 
jecdo— >Pignoris  captio. 

§    1980. 

As  it  would  evidently  be  subversive  of  social  order  and  civil  policy 

to  allonr  persons,  supposing  themselves  to  have  just  claims  on 

othcn,  to  inibrce  them  by  their  own  might,  and  so  to  do  themselves  The  adniiiuttn- 

justice,  the  legislation  of  all  countries,  and  the  custom  of  the  ^^^^^^^f^ 

most  barbarous,  have  concurred   in  acknowledging  the  incon-  delated. 

venience  attending  **  self-help,"  and  have  provided  and  defined 

the  means  whereby  claims  of  sJl  descriptions  may  be  prosecuted, 

2nd  jusdce  obtained. 

The  power  of  settling  differences  is,  in  fact,  delegated  by  each 
ifldividiial  to  the  supreme  power  of  the  State,  and  is  exercised  by 
biffl,  or  under  his  authority,  for  the  mutual  benefit  of  the  dele- 
gating parties.* 

The  mode  of  administering  justice  differs  in  all  countries,  still 
the  means  are  but  means  to  an  end ;  and,  although  somewhat 
dissimilar  under  the  various  great  recognised  systems,  will  never- 
theless be  found,  on  examination,  to  be  intrinsically  fiir  more 
similar  than  we  may  at  the  first  glance  suspect,  because  the  prin- 
ciples of  law  are  nearly  the  same  under  all,  for  the  obvious 
reason  ibatjusy  or  right — familiarly  but  incorrectly  termed  lexy  or 
|aw,  in  our  parlance — is  the  nearest  possible  approach  to  natural  ' 
justice,  consonant  with  an  existence  of  a  state  of  civil  society. ' 

It  is  true  that  all  systems  of  jurisprudence  concur  in  admitting 
self-help  in  certain,  and  nearly  uniformly  in  the  same  cases ;  but 
this  exception  arises  ex  necessitate  rei^  •and  for  the  purpose  of  pre- 
venting a  miscarriage  of  justice ;  the  most  striking  of  these,  as 
fectly  founded  on  natural  law,  is  the  right  of  self-defence. 

»§3i3,  h.  op. 
VOL.  Ill,  O   O 
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Suits  private  or 
public. 


The  right  of 
action. 


Suhmiarion  to 
jurisdiction. 


Suits  are  severable  into  two  divisions, — tho^  which  lie  between 
man  and  man,  termed  private;  and  those  which  lie  between 
one  or  more  individuals  and  the  public  at  lai^,  therefore  caOed 
pi^blic ;  for  if  a  man  refuse  to  pay  another  a  sum  of  mooe^  jusdj 
due,  no  one  evidently  has  cause  of  complaint  but  the  creditor,  be- 
cause no  one  else  is  directly  damaged  by  the  debtor's  de&ult ;  but 
should  this  same  sum  of  money  be  due  on  account  of  the  public 
revenue,  the  debt  assumes  a  different  complexion,  for  die  whole 
commonwealth  is  interested  in  the  default,  inasmuch  as  the  burden 
of  the  amount  falls  rateably  on  each  member  of  it. 

The  .case  is  much  stronger -in  criminal  matters;  for  when  a 
murder  is  committed  the  whole  public  is  interested  in  the  punish- 
ment of  the  offender  as  one  dangerous  to  society  at  large,  and 
therefore  dangerous  to  the  individuals  composing  the  social  com- 
munity. Cicero^  lays  down  this  principle  shortly  and  condselj, 
when  he  says, — Omnia  judicia  aut  distrahendarum  contravirsianm 
aut  puniendorum  maleficiorum  causa  reperta  sunt. 

The  principles  here  laid  down  wUl  be  found  to  be  agreeable 
to  the  oldest  complete  judicial  system  of  which  we  are  in  posses- 
sion— namely,  the  Roman ;  for  we  are  insufficiently  informed  as  to 
the  still  more  ancient  rules  of  the  Egyptians  and  of  their  imitatoi^ 
the  Hebrews. 

§  1981. 

Actio  nihil  aliud  tsf  quam  jus  persequendi  in  judicio  quod  sihi  dt- 
hetur^  says  Justinian,  whiq^  may  be  freely  rendered,  the  right  to 
prosecute  a  claim  before  a  competent  tribunal ;  hence  it  consists 
in  judicial  compulsion,  appealed  to  by  the  person  who  supp(^ 
that  some  right,  interest,  or  thin^,  is  withheld  from  him,  to  which 
he  is  justly  entitled,  but  which  right  he  is  not  allowed  to  inforcc 
of  his  own  authority.  It  will  be  convenient  here  to  trace  to 
its  origin  the  right  thus  vested  in  the  judge,  and  in  him  alone,  to  do 
justice  between  parties. 

Each  member  of  a  state  has  delegated  his  right  to  jusu'ce 
to  the  authority  he  has  recognised,  and  consented  to  obey  as 
supreme,  in  the  community  of  which  he  is  a  member,  but  not 
out  of  it;  because,  where  the  plaintiff  and  defendent  bdong  to 
two  different  states,  and  are  therefore  under  separate  govern- 
ments, a  mutuality  of  contract  can  scarcely  be  said  naturaDy  to 
exist,  and  consequcfhtly  there  would  be  no  means  of  infbrcing  a 
claim  except  by  violence,  or,  in  other  words,  by  war,  where 
the  litigants  are  members  of  two  different  communities  ;  neverthe- 
less, it  is  the  duty  of  the  subject  of  one  state,  having  a  claim 
against  one  living  under  another  government,  in  thfe  first  instance 
to  seek  justice  in  the  courts  of  the  defendent's  country,  and  by 
so  doing,  to  submit  to  the  law  there  in  force ;  indeed,  by  contract- 


Pro  Cxc.  2. 


M.  4,  6,  pr. 
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ing  an  obligadon  with  the  member  of  a  foreign  state,  both  may  be 
s^  tacitly  to  agree,  in  case  of  dispute,  to  adopt  reciprocally  the 
laws  in  force  in  their  Respective  countries ;  or,  in  submitting  to  the 
jttiisdiction  of  a  foreign  state,  the  plaintiff  becomes  pro  hac  vice  a 
member  of  such  state,  for  the  purpose  of  prosecuting  his  claim. 

The  comity  of  nations  and  a  necessary  sense  of  justice  give 
generally  to  a  foreigner  the  same  rights  in  foreign  courts  as  to  its 
native-born  subjects,  under  certain  necessary  conditions,  based  on  * 
the  quality  of  the  plaintiff  as  a  fqreigner  ;^  nor  is  it  until  such 
foreign  state  has  denied  to  him  justice  similar  to  that  which  it 
metes  out  to  its  own  subjects,  that  he  has  just  reason  of  com- 
piaint;  nor  even  then,  if  it  be  notorious  at  the  time  he  contracts 
the  obligation,  that  he  will,  if  he  become  a  plaintiff,  be  placed  in  a 
difierent  cateeorie  from  the  natural-born  subjects  of  such  state* 
War  is,  therefore,  only  justifiable  as  a  means  of  inforcing  his  right  Right  of  war» 
when  the  justice,  usual  in  such  cases,  has  been  denied  to  him  by 
an  act  exotptumal  and  arbitrary  on  the  part  of  the  foreign  govern- 
ment In  such  case,  the  party  aggrieved  must  appeal  to  his  own 
authorities  to  whom  he  hiu  delegated  his  right,  with  the  view  to 
such  measures  being  taken  as  may  seem  most  advisable  j  .for  it 
may  be,  that  by  inforcing  the  right  of  an  individual  by  war,  a 
damage  may  be  done  to  the  remaming  members  composing  that 
state  greater  than  the  benefit  which  would  ultimately  accrue  to 
the  individual  who  has  been  wronged. 

Among  the  most  civilised  nations  this  contingency'  rarely 
happens  \  but  with  those  less  so,  it  is  usual  to  provide  against  it 
by  internatTonal  compacts,  termed  treaties^  whefeby  both  of  the 
high  contracting  parties  stipulate  that  their  respective  subjects 
shall  be  placed  in  the  territories  of  the  other  upon  the  same  foot- 
ing as  the.  natural-bom  subjects  respectively ;  or  in  states  in  which  , 
affA^fl/ difference  is  made  with  respect  to  strangers,  -  that  their 
respective  subjects  shall  enjoy  the  same  advantages  as  that  foreign 
nation  which  enjoys  the  greatest  advantages  in  such  foreign  state. 
The  first  of  these  bases  is  technically  termed  ^'  the  national  treat- 
ment," and  the  latter  **  that  of  the  most  favored  nation."  ' 

Such  differences  between  individual  members  of  states  must  be 
broadly  distinguished  from  international  quarrels  arising  out  of 
some  general  injustice  or  overt  act  affecting  the  intire  common- 
wealth of  the  other  party,'  such  as  an  invasion  of  territory,  or  an 
arbitrary  seizure,  by  a  government  of  the  property  of  all  the  mem- 
bers of^  a  foreign  -state  living  within  its  boundaries.  The  grant- 
ing to  foreigners,  resident  or  trading  with  a  foreign  state,  advan- 
|3ges  greater  than  those  enjoyed  by  the  natives,  is  an  anomalie 
ttown  only  in  the  Ottoman  Empire,  and  arising  out  of  :the 
corruption  of  those  administering  a  system  often  of  extortion 
-«t  misnamed  government. 

Soch  as  the  obligation  imposed  by  the      within  the  jurisdiction,  01;  give  security  for 
^Vih  Uwoo  a  foragn  plaintiff,  to  remain      costs.    Ciragno  t.  Hassan,  6  Taunt.  20. 
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§    1982. 

In  tht  Roman         In  the  construction  of  the  Roman  state^  the  power  of  k^jsb&oo 

state  the  ad-       y^g^  constitutionally  vested  in  the  popuhis  (for  the  plAs  bad  no 

^l^^ll'^^^)^  voice).     The  administration  and  execution  of  the  kw  resided  is 

w9i»'ve|ted  lA      the  supreme  head  of  the  coounon  wealth,  termed  RiXy  from  the  veij 

the  kingi.         f^t  of  his  possessing  the  authority  thus  delegated  to  him  by  his 

itibjects.     The  decisions.  ccHne  to  by  him  on  hearing  the  panies 

were,  therefore,  received  as  law,  t6  hiKoioO^P  iif  bxbw  (sc. 

fiaink4wf)  t4vto  v6yiO^  ^^     Such  was  the  ocigin  of  die  comsion 

law  of  Rome,  dating  from  the  earliest  time }  for  the  kings  were 

held  to  be  'the  ^ardtans  of  the  laws  and  cufltoon  of  die  rolis, 

with  the  obligation  of  watching  over  justice,  whether  dictated 

by  natural  or  civil  bws,  or  sanctioned  by  particalar  compacts 

between  individuals. 

The  soundness  of  this  principle  is  so  maoifeat,.  diat  it  has  beer. 
adopted  by  all  nations,  from  the  most  barbarous  to  the  mo^t 
highly  civilized ;«— for  we  should  be  wrong  in  supposing  that  the 
power  and  authority  exercised  over  savage  nations  by  the  bd 
of  the  community,  under  whatever  name  he  may  pass,  is  all  tix 
result  of  brute  force*  That  the  red-man  submits  to  his  chief,  the 
Arab  to  his  sheikh,  and  the  ancient  Highlander  to  his  chiefem, 
from  fear,  is  &r  from  being  the  case ;  for  he  is  but  one  m;:^ 
among  thousands,  whatever  may  be  his  personal  prowess.  Hence, 
it  is  from  an  innate  feeling  of  reverence,  resulting  from  a  coc- 
sciouness  of  the  soundness  of  that  principle  alluded  to  by 
Homer,  tU  Kolpapos  2otq>,  cIs  fiaaiktvs ;  as  well  as  from  the 
necessity  of  concentrating  the  authority  in  the  hands  of  some  one 
^  worthy  mdividual.  This  authority,  therefore,  is  not  usurped,  it  b 
delegated  j  or  if  usurped  in  the  iirst  instance,  by  superior  powers^ 
derives  its  stability  from  the  genend  consent  of  the  governed. 

The  "  divinity,"  therefore,  **  which  doth  hed^  a  kii^/*  » 
referable  to  the  respect  which  every  man  entertains  for  hmiseif, 
and  in  this  sense  the  vox  popuH  is  the  vox  Dei.  Thus  do  kings,  m 
fact,  rule  by  the  grace  of  God  ^  for  men  have  practically  as  mach 
respect  for  themselves  as  for  God,  but  are,  nevertheless,  willing 
to  believe  that  they  are  paying  a  tribute  to  the  AUmighty  in  up- 
holding the  divine  right  of  kbgs,  whereas  they  are,  in  fact,  only 
paying  a  tribute  to  themselves.  But  it  may  be  well  said,  dut  the 
origin  of  the  monarchical  authority  is  of  small  importance,  so 
long  a&  die  fact  exists ;  for  when  it  is  subverted  we  speak  of 
*'  anarchy,"  paying  a  worthy  tribute  to  the  principle  by  using  the 
word  to  express  a  superlative  of  disorganization  in  any  body  or 
society  of  men. 

*  Dion.  Hal.  zo,  627. 
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§  1983. 

On  the  abolition  of  the  regal  government  at  Rome,  the  admmis-  Gradual  fbrma- 
tration  of  the  law  passed  to  the  authority  which  succeded  into  the  ^^'^  of  regular 
place  of  the  kings.     The  consuls  thenceforth  exercised  diis  office,^  ^^onm. 
yec  not  wholly,  nor  alone,  since  there  were  other,  and  in  the  pro- 
cess of  time,  many  magistrates  of  different  denominations  who 
assisted  in  the   administration   of  justice  *,   the  higher  branch, 
however,  was   confined  ;to   the  consuls,  dictators,  jdecemviri,^ 
and  military  tribunes,  wijjiin  their  particular  sphere,  but  most 
permanendy  t6  the  praetors,  who  were  ultimately  acknowledged, 
B.C.  389,  as  the  exclusive  dispensers  of  the  higher  branch  of 
law.   The  emperors  were  never  administrators,  although  they  fre- 
quendy  acted  as  legislators. 

§  1984. 

In  the  praetor  was  centred  the  two  great  prerogatives  passing  Attributes  of 
under  the  technical  terms  of  imperium  and  jurisdiction  the  former  '^^"?°'.*l^ 
of  which,  when  applied  to  the  civil  magistrate,  conveyed  a  mean*-  SiperhuTand 
ing  very  different  from  the  same  word  when  applied  to  a  general  juriadictio. 
comnunding  an  army,  whose  very  title  was  derived  from  the 
power  which  he  so  exercised,  and  which  has  been  already  de- 
scribed.'   The  imperium  of  the  civil  magistrate  consisted  in  the 
power  of  summoning  parties  to  his  court,  the  in  jus  vocatioj  and 
m  inforcing  the  execution  of  his  decrees  or  orders,  jure  prehen- 
wnisy  where  the-  parties  were  recalcitrant ;   thus  the  executive 
power  of  magistrate,  termed  imperium^  is  plainly  distinguishable 
from  \he  jurisdiction  which  consisted  jfi^r^  edicendi.    Certain  magis- 
trates had  the  right  of  apprehending,  but  not  that  of  citation  ;  as, 
for  instance,  the  tribunes,^  because  they  had  no  jurisdiction  and 
as  they  were  not  judicial  officers,  did  not  require  the  right  of 
summons. 

The  quaestors  were  said  to  possess  potestaSy^  but  had  neither 
the  imperium  nor  the  jurisdiction  which  the  adiles^  however,  appear 
to  have  possessed  in  matters  relating  to  their  office  of  correctional 
police.^^  The  magistrates,  to  whom  the  imperium  belonged, 
fed  officers  for  the  inforcing  of  their  orders,  who  were  usually 
public  slaves  or  freemen,  and  were  termed  lictores  and  viat/)res ; 
the  former,  however,  was  a  higher  class  of  officer,  appertaining 
exclusively  to  the  consuls  and  praetors. 

The  jurisdictio  was  duplex  in  its  nature,  consisting  in  judicii  juriadiction 
dai'me^nd  in  decreto.     When  a  matter  came  before  the  praetor  to  <i«pic«  in »» 
<>e  tried,  not  purely  of  law,  but  involving  questions,  of  fact,  it  was  "**"^ 

'^Li».  iriy.  -•  A.  Qell.  N.  A.  13,  i*, 

'  ^^-  3>  33*  ^  Hein.  A.  R.  4,  6»  ^  5. 

^  19)  h.  op.  •  ^  36,  h.  op.  J  \  1391,  b.  op. 
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1 


The  pnetor 
decided  matten 
oi  fact,  KCttn- 
dum  ordinem; 
of  Uwy  extra 
ordtnem* 


his  duty  to  ascertain  first  whether  there  was  ^  cause  of  action  i\ 
all ;  if  so,  he  sent  it  down,  in  order  that  the  issue  of  fact  might  be 
found,  accompanied  by  that  which  must,  for  want  of  a  better 
term,  be  styled  a  conoitional  decree  or  directory  issue  framed  b 
the  alternative,  which,  after  setting  out^he  substance  of  the  action 
concluded  with  the  form,  si  paret  condemna^  si  non  parefj  ahsski. 
It  was,  however,  competent  to  the  judge  to  pronounce  a  nm 
liquet.  When  the  prctor  sent  down  an  issue  of  fact  to  be  ascer- 
tained in  this  way,  he  was  said  to  decide  secundum  ordinem ;  bu: 
where  no  fact  was  disputed,  and  he  had  simply  to  declare  the  lavr, 
he  was  said  extra  ordinem  jus  dicere^  in  which  consisted  the  pun 
right  of  decree.  His  jus  edicendiy  which  was  a  part  of  his  jur'n- 
dtctioy  consisted  in  the  jus  honorarium^  by  which  he  modified  the 
law,  so  as  to  make  it  advance  with  the  age,  and  by  the  aid  of 
fictions,  introduced  *  changes  of  so  striking  a  nature,  as  to  super- 
sede the  existant  law  ;  the  successive  adoption,  year  by  year,  of 
the  edic^  of  the  out-going  pnetor  was  at  once  a  necessity  and  \ 
means  of  giving  a  permanencv  to  the  principles  which  nt  intro-* 
duced  \^  thus  we  find  laws  faUing  into  dissuetude,  and  faecombj 
pracdcally  obsolete. 

§  1985. 

The  official  seat  of  the  praetor  was  termed  the  Tribunal^  be- 
cause it  was  the  place  in  which  the  tribus  were  wont  to  assemble 
it  was  the  most  extensive  and  commanding  spot  in  the  comitiua 
of  a  semicircular  form,  in  the  midst  of  which  st^od  a  curuie  choi 
with  a  spear  erected  before  it,  whence  he  took  cognizance  a 
matters  brought  before  him.^  The  extremities  of  this  semicir ' 
were  termed  comua  by  Tacitus  \^  in  its  form  and  primary  use  t 
place  corresponded  with  the  Pnyx  at  Athens,  and  is  $^d  to  be 
ancient  as  the  age  of  Romulus,  who  devised  this  solemnity  as| 
means  of  inducing  a  feeling  of  reverence  and  wholesome  aw( 
among  his  ribald  subjects,^  ail  legal  business  being  originally  tnms- 
acted  in  the  comitium.  This  seat  could  only  be  oCcupi^  by  a 
magistrate  of  senatorial  rank  and  superior  dignity ;  hence  the 
inferior  magistrates,  such  as  tribunes,  triumvirs,  and  qiuestors, 
took  their  pjaces  in  seats  beneath  this  elevated  tribunal,  and 
thence  obtained  the  denomination  of  pedanei  judices^ 
The  praetor  was  not,  however,  confined  to  execute  his  office  in 
dicti  d  Ian  ^^  tribunal  j^  he  was  the  highest  judge  wherever  he  might  be, 
'^  ^^    ^'  and  competent  to  deliver  his  decrees  de  piano  or  de  aquo  IscoyH 


The  tribunal. 


Pnetor  ezer- 
ciMd  hit  jurb- 


'  Hein.  A.  R.  4t  6,  §  6  ^  Sen«  de  Ben. 
3,  7 1  Noodt.  de  Jurisd.  x,  8,  130, 8q. 
"4  3*3-3a7th.op. 

*  P.  1,  I,  1. 

*  Vitniy.  Archit.  5,  x.  . 

*  Am.  If  75 1  Mart.  £p.  11,  99,  17. 


'  Dion.  Hal.  2,  4. 

'  Pint.  Precept,  a,  815  ;  P.  48, 19, 3?- 
§  xo. 

*  Gc.  £p.  ad  Fam.  3,  8 }  Sen.  it  Clm. 
I,  6. 


THE   FORMATION    OF    RI6ULAR   COURTS.  287 

well  as  from  ius  judgment  seat^  whether  walking  in  the  city  or  in 
bis  own  private  house  ;^  in  like  manner  the  equity  judges  often 
hear  pressing  matters  in  their  own  houses,  imitating,  or  rather 
continuing,  the  practice  of  their  Roman  proto^pes* 

The  pnetor  was  approached  in  piano  by  libel,  and  replied  bv  his  Pnetor  ap- 
subscription,'  but  in  the  tribunal  the  cause  was  heard  ana  the  pn»chedin 
decree  given  .orally,^  which  in  fact  was  the  original  mode  in  which  ^    ^' 
the  praetor  was  used  to  adjudicate.      Petition    by  libel*  is   of  * 

recent  introduction  in  countries  which  have  adopted  the  civil 
liw,  but  being  found  in  many  respects  more  convenient  in  prac- 
tice, superseded  the  old  oral  process,  and  is  continued  in  those 
countries  in  which  the  praetorian  jurisdiction  has  been  continued. 
It  is,  indeed,  one  of  the  greatest  grievances  of  our  equi^  courts, 
in  which  it  probably  arose,  that  the  bill,  in  whioh  curtailed  form 
the  Latin  original  libellus  now  appears,  is  presented  by  way  of 
petition  to  the  lord  keeper  of  the  king's  conscience ;  and  although 
the  courts  of  equity  have  gradually  increased  in  importance  to 
iuch  an  extent  as  to  equal,  if  not  to  eclipse  those  of  common  law, 
it  is  not  until  lately  that  an  attempt  has  been  made  to  introduce  oral 
procedure,  which  now  exists  in  a  most  unsatisfactory  form,  veiled 
from  that  publicity  in  which  consists  its  principal  value,  and 
wherebj  alone  the  truth  can  best  be  elicited,  and  much  valuable 
time  spared.  The  Romans,  aware  of  its  value,  preserved  their 
oral  procedure  down  to  the  time  when  their  authority  was  extin- 
guished. 

•    §  1986. 

The  administration  of  justice  was  not,  in  the  more  ancient  era  The  power  of 
of  Rome,  so  clearly  defined  and  distinct  as  at  a  later  period,  for  ^^  «p«rior 
the  power  conferred  upon  a  magistrate  tacitly  implied  in  itself  dvUmatten^ 
the  authority  to  perform  all  acts  necessary  for  regulating  the  rela- 
tions and  differences  between  private  individuals.     The  authority 
uius  granted  to  the  superior  magistrates  was  termed  imperium^  or 
'f'Mstasi*  smd  jurisdictioj  which  in  so  fer  formed^  a  part  of  it  as 
necessarily  to  become  a  condition  precedent. 

The  inferior  magistrates  were  not  invested  with  this  impertum^  Tht  inferior 
dthougb  they  possessed,  in  some  cases,  a  qualified  jurisdiction.  mag»t«te 
The  civil  by  no  means  included  the  criminal  tmperium^  for  power  SSriumT 
of  punishing  capitally  required  to  be  specially  conferred,  and  was  The  citU  im- 
termed  merum  imperium^  or  poiestas^  but  more  correctly  the  latter,  P«n«"  <1W  not 

^  '        '^  '  '  '   extend  to  o^i- 

tal  matten. 

ij  6  J  C.  10,  II,  4.  •  P.  47,  10,  %%  5  Walter  Get.  dcp  R.  R. 

*P«f4»iS5  P-4*t  »o>a9-  h  I33- 

P.  1,  16,  9,  i  1 5  P.  37,  1,  3,  M I         '  P-  a>  »»  3  I  P-  »f  »»t  I,  §  I J  P.  I, 

'  fiethmann-Rbllweg    Rom.    Gerichts- 
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Xmperium 
meraxn  and 
mixtum. 
The  mixtum 
imperium  diyU' 
ibic  into  two  • 


Equitable  jurit- 
dtction  by  par- 
ticular lawt. 


Imperium  the 
right  of  inter- 
vention in  all 
legal  matteit. 


The  conauli 
always  maioo 
tained  their 
juriidiction. 

Extenaionof  the 
jurisdiction  to 
other  m^gi*- 
trates* 
Municipal 
magistratet  had 
no  jurisdiction, 
jfurisdictio  con- 
centiosa  et 
▼ol 


Origin  of 
notarial  juris- 
4iction. 


and  was  distinguished  from  the  first-mentioned,  as  the  mxtwa 
impirium* 

The  mixtum  imperium  may,  in  its  legal  signification,  be  placed 
.  in  one  of  two  classes,  according  as  the  element  of  imperium  or  of 
jurisdictio  is  the  most  prevalent  ;^  to  the  latter  belonged  the  right 
of  adjudging  on  a  difference  at  law,  either  personally  or  (>y  deputy; 
to  the  former  the  assignment  of  the  bonorum  possession  the  imposi- 
tion of  bail,  cautio^  and  the  like.* 

The  appointment  of  guardians  appears  hardly  to  come  within  - 
these  categories ;'  it  is  rather  an  equity  jurisdiction  imposed  oa  ; 
the  magistrate  ex  necessitate  rei  by  law,  and  embodies  a  concep- 
tion of  the  administration  of  justice  in  its  most  extended  sense. 

The  imperium  contained  the  right  of  co-operation  in  all  suck 

formal  legal  matters  as  required  to  be  performed  judicially,^  soch 

'  as  adoptioneSj  in  jure  cessiones^  emancipationesj  or  manumissiettiSj 

because  a  fictitious  vindication  was  of  their  essence,  and  this  was 

one  of  the  highest  attributes  of  the  magistrate.^ 

This  power  was  inherent  first  in  the  consuls,  and  which,  io 
some  degree,  remained  their  portion  down  to  the  latest  times.' 
But  on  the  creation  of  other  judicial  officers,  on  account  of  dx 
absence  of  the  consuls  on  military  duty,  as  will  be  more  particu- 
larly seen  hereafter,  the  praetors  at  Rome,  the  proconsds  ani 
presidents  in  the  provinces,  and  the  juridicus  of  Alexandria,  pos- 
sessed this  power.T 

Municipal  magistrates  were  only  capable  of  exercising  it  by 
special  grant.^  By  this  law,  the  jurisdictio  was  distinguish  into 
contentiosa  and  voluntaridj  which  first  thev  had  not  ;9  with  regard, 
however,  to  the  voluntaiy  jurisdiction,  it  assumed  a  third  form 
under  the  emperors,  which  consisted  in  the  granting  of  certifiates, 
or  renewing  and  protocoUing  gesta  or  acta^^  which  acquired  a  sort 
of  public  nith  and  credit  from  this  process,  and  which  is  the 
origin  of  the  notarial  jurisdiction  now  become  so  indispensiblj 
necessary  in  all  countries.  This  co-ordinate  jurisdiction  the  muffi- 
cipal  ma^trates  possessed,^^  and  in  want  or  absence  of  such, 
the  defmsmr  civitatis.^^  Protocc^s  of  this  nature  weiie  drawn  up  in 
the  presence  of  three  curiaUs  and  an  exceptor  or  clerk.^ 


'  P.  2, 1,4$  p.  50, 1,26. 
•P.  21, 1,3,45  P.  5o»  >>*6- 

'  P.  26,  I,  6,  %  2|  P.  I,  21,  I,  pr.; 
P.  2,  I,  I. 

^  Gaiut  49  §  95,  adopdo  impcrio  magis- 
tratus  fit.  Many  could  be  done  extra- 
judicially, that  if,  without  the  presence  of 
a  mag^tiate. 

'  It  it  doubted  Whether  there  be  any 
difSerence  between  the  lens  actio  and  the 
actus  ligiHmas,     Hoplher  Append, 

*  Suet.  Claud.  23  $  P.  I,  7,  3  j  P. 
1,  10,  I. 

"*  Gaius  I,  ^  20,  2,  ^  24  i  P.  I,  16,  2  i 


P.  40,2,  17;  P.  1,  iS,  X7iP.  i,7»3t 
P.  X,  20,  X. 

•  Paul  R.  S.  2,  25,  (  4$  C:  7, 1,  4i 
C.  8,  49,  X,  6. 

'  P.  X,  x6,  2,  pr. 

i«  Sav.  Get.  de  IL  R.  im  UiXb^ta 
Th.  X,  %  27,  2S. 

"  Paul  R.  S.  X,  3,  §  X ;  C  2,  56, 2. 

»C.  8,  12,  8;  C  8,  la,  305  C  h 
57,  1 5  Not.  15,  \  3  ;  Walter  L  c.  ^  37J-»f 
§  655,  in  fin. 

»»C.Th.  12,  I,  15X;  Nw.  Val.  3,  i?i 
^  10. 
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Having  premised  so  much  generally  with  respect  to  the  impe- 
rittm^  potestaSj  and  jurisdiction  we  will  now  [5rocede  to  examine 
more  nearly  the  operative  effect  of  these  attributes  of  the  magis- 
trates of  Rome. 

§  1987. 

All  courts  held  by  a  magistrate  of  the  Populus  Romanus  were  Judicia  legidma 
eencnJiy  divided  into  indicia  lijs^itima.  and  such  as  were  founded  *'*^.  *"^  ™" 
on  the  tmpenum.  in  order  to  constitute  a  legtttmum  judicium^ 
it  was  requisite  that  it  should  be  either  within  the  city  of  Rome 
itself,  or  within  the  circuit  of  a  mile  round  it ;  that  Roman  citizens 
should  alone  be  concerned  in  it ;  and  that  it  should  be  held  before 
a  single  judge.*  Where  any  of  these  conditions  were  wanting, 
the  coun  was  a  judicium  sub  imperio  only.*  Hence,  Cicero  says, 
speaking  of  a  matter  in  which  a  peregrtnus  was  plaintiff,  that  the 
judicium  lege  non  eraty  although  held  within  the  liberties  of  Rome, 
and  before  a  single  judge. 

It  is  impossible  to  fix  these  details  with  greslter  certainty, 
although  it  is  dear  that  they  are  based  on  a  very  ancient  founda- 
tion. 

§  1988. 

The  praetor,    sitting   in   tribunalij  was   assisted  by  adsessores  Thejudicet 
zndjudfcesy^  who  sat  behind  him  with  an  advising  voice.     These  «nd  ad«c«orei 
judices*  were  of  two  descriptions,  five  senators  and  five  equitesj^  ^     *  p«tor. 
properly  termed  judiceSy  and  students  termed  adsessores^  to  which 
btter  class  a  stipend  was  assigned  by  the  Emperor  Alexander.^ 

§  1989. 

It  was  competent  to  a  mafgistrate  to  delegate  his  jurisdiction  to  The  right  of 
I  deputy.  This  became  indispensible  in  certain  cases  of  necessary  ddegatingjiirit- 
^nce ;  and  as  th6  kings,  to  whom  the  jurisdiction  originally 
belonged,  must  often  be  absent  on  state  aflairs,  it  was  usual 
fer  them  to  provide  for  the  performance  of  their  judicial  duties. ^ 
Imitating  this  example,  the  provincial  magistrates,  proconsuls, 
pnetors,  in  the  provinces,  and  prsesides,  were  in  the  habit  of  dele- 
gating their  authority  to  riieir  legates  or  colleagues,  or  private  per- 
sons qualified  for  the  ofiice,  who  exercised  the  jurisdiction  of 
to  mandants,^  according  as  their  instructions  were  general  or 
particular.^ 

'GaiTa4,§  >03»  104,  105,  X09;  Cic.  Adaot.   ad  Sidon.   AppoUnar.  £p.  3,  3  $ 

po  RoK.  Com.  5  ocat.  part  12  \  Ulp.  Ii,  G.  Noodt.  de  Jurisdict.  i,'  xiy  137. 

*7;  fag.  Vat  %  47.  *  Ulp.  fir.  i,  13  j  C.  i,  51. 

'PioFIacco,  21.  '  Lampridiut  Alex.  Sev.  46. 

'Soet  Tib.  33;    P.   I,  2»  a,  ^  29;  7Tac.  An.  6,  ix;  Lit  Xy  41. 

AainJaii.MaxceU.Rer.  gest  lib.  23,extr.  $  *  P.  x,  2X,  5,  ^  x  j  P.  x,  21,  i»  §  x  j 

10.  Ep.  I,  20.  p.  2,  X,  5. 

*  ^-  4^  i>  i6y  pr.  y  C.  7, 1, 1 ;  Snaron.  '  P.  2,  i»  16 ;  Liv.  24,  44;  Noodt.  de 

Jurisd.  2,  9,  p.  163  ^  Id.  10. 
VOL.  III.  P   p 
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§    1990- 

Coort  days.  The  days  on  which  a  court  could  properly  be  constituted  has 

already  been  referred  to.*  These  were  divided  Jhto  dus  faiu^ 
intercisiy  and  nefasti  \  the  first  being  full  court  days,  the  second 
half-holydays,  and  the  latter  whole  holydays }  all  these  were  regu- 
lated according  to  the  kalendar.  On  the  dies  nefasti  the  praetor 
could  not  pronounce  the  three  words  Do  {judicem\  Dico  (jui\ 
Addico  {rem)  \  thus»  Ovid* — 

Ille  ne&stus  erit^  per  quern  tria  verba  silentur : 
Fastus  erity  per  quern  lege  Ucebit  agi. 

The  dies  nefasti  included  the  nundina  up  to  the  passing  of  the 
Lex  Hortensioj  a.u.c.  478.  No  courts  were  holden  at  the  time  of 
the  great  religious  festivals.  The  great  games  in  spring  and  autumn 
gave  rise  to  two  long  vacations,  during  which  the  magistrates 
remained  in  function,  but  the  judices  selecti  had  holydays.  Tbe 
term  time  was  actus  reriim^  and  was,  therefore,  divided  into  winter 
and  summer.^  Claudius  ^  threw  these  both  into  one  in  winter, 
but  Galba  restored  the  former  state  of  things.^ 

At  a  later  period  the  only  difference  made  was  between  jadicid 

days  and  holydays,  to  which  latter  categorie  religious  and  political' 

holydays  belonged  \  also  the  harvest  and  vintage  vacations.   It 

was  left  to  the  discretion  of  the  magistrate  to  settle  how  often, 

and  on  which  of  the  dies  fasti  he  would  sit. 

Particular  daya        But  in  addition  to  this,  as  in  English  courts,  certain  days  were 

•Migned  for  parw  3^^  apart  for  particular  descriptions  of  business,^  some  for  petitions 

ticuiar  matten.    ^Qff^lationes)^  Others  for  causes  {cognitiones)^  others  for  decrees 

[decreta)y  others  for  manumissions  {manumissiones)^  and  others  is 

other  particular  classes  of  business.^ 

In  the  provinces,  at  a  certain  period  of  the  year,  the  court  dajs 
were  fixed  for  the  remainder  of  the  year,  and  the  places^  desig- 
nated at  which  a  forum  or  conventus  would  be  held  ;  those  who 
failed  to  be  present,  and  made  default,  were  in  mora^  if  they  ^ 
-not  appear  before  the  next  conventus ;  but  an  exception  was  tnade 
in  favor  of  non«-citizens,  peregrini^  who  came  from  a&r,  soldiers, 
and  the  like,  who  then  might  be  heard  extra  ordinem^^ 

« 

'  h  549>  ^*  <>P*  ^  Ulp-  fr*  In  P*  ^9  S  If  ^• 

'  Faac  I,  4.7.  *  Hdnec.  A.  R.  4,  6,  ^  11. 

*  Suet.  OctaT.   32  {   Plin.  £p.  4,  «9  {  *  Theophilua  ad  ^  4,  Init.  Qoi  et  ^ 
Gaiut  at  (  279.                                               quiboa  caoni  aanum  non  licet  Sm.  ^^ 

*  Snet  Claud.  23  Galb.  14.  Virg.  5,  758,  et  %y  io8»  aq. 

*  Walter,  1.  c  §  159.  ^  Juv.  Sat  x6,  489  aq. 
•P.  »,  I*,  55  49, 4,  I, §7-10. 
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§    1991- 

The  CitttunroiraU  JuScium  was  probably  one  of  the  oldest  known  Origin  of  the 
to  the  Roman  administration  of  justice ;  its  origin,  constitution,  and  centumvirai 
competency,  have  been  long  subjects  of  speculation  and  of  con-  ^^^ 
licting  o[Mnion8«     The  most  acute  historical  lawyers^  have  occu- 
]Ked  tneinselves  with  the  examination  ;  but  all  concur  in  admitting 
that  their  views  are  more  or  less  founded  on    speculation,  to 
which,  if  another  be  added,  the  obscurity  which  involves  this 
matter  can  scarcely  be  increased  i  at  the  same  time  an  attempt 
will  be  made  to  cdmpound,  out  of  such  abundant  materials,  a 
reasonable  intirety. 

The  origin  of  the  Centumviral  Court  is  referred  to  the  thirnr-  Tbeoric  of  on- 
five  tribes;  three  members  taken  from  each  of  which  would  maKe  S»n »«» the  tribo. 
a  total  of  105,  which  might,  in  round  numbers,  be  called  the 
Centwnviri.    Others  suppose  it  owes  its  origin  to  the  Lex  £butia  Theorieof  on- 
in  the  sixth  century  a.u.c,  but  without  sufficient  grounds.*  ^jnthcUx 
A  more  complete   solution  may,  however,  be  suggested,-- the  Thcoricof 
Senate,  originally  consisting  of  100  members,  formed  a  high  court  origin  in  the 
for  certain  important  matters,  hence  that  the  Centumviral  Court  S^*"'*- 
was  identical  with  the  Senate ;  for  as  the  judicial  power  resided,  as 
it  has  been  shown  to  have  done,  in  the  head  of  the  State,  and  as 
the  Senate  was  his  proper  constitutional  Council,  there  is  every 
reason  to   assume    that    this    was    the    original    Centumviral 
Court 

Wherever  the  court  was  sitting  a  spear,  was  set  up;  this  Atpearthe 
custom,  which  was  continued  in  later  ages,  furnishes  very  con-  *"•*«"  **(  ■ 
dusive  evidence  of  its  high  antiquity*  and  of  the  questions  of  which  court "^* 
it  took  more  especial  cognizance  —  namely,  those  which  con- 
cerned quiritian  property.  The  origin  of  this  right  of  property 
was  founded  in  war,  and  no  title  considered  so  good  as  that 
obtained  by  force  of  arms.  When  plunder  had  been  taken  in 
battle,  it  was  sold  publicly  by  auction  in  the  camp,  a  spear  being 
let  up  at  the  place  of  sale,  in  token  of  its  being  plunder  which  was 
offered  for  sale ;  hence  the  term  sub  basta  vendi  and  subhastatio^  to 
tignify  an  auction  by  public  authority ;  anything  acquired  by  these 
oieans  passed  by  a  quiritian  title.  Now,  the  hex.  of  a  spear  being  so 
Kt  up  before  this  court,  demonstrates  the  very  rough  state  in 
which  society  then  wsls  which  adopted  this  ensign  ;  it  also  points 
to  its  being  one  which  took  cognizance  of  questions  of  quiritian 
property,  consequently  this  court  must  date  from  the  earliest 
tunes,  and  bears  its  jurisdiction  and  origin  on  the  face  of  it. 

*  C  A.  Schneider  detoitomTinlitjttdicii  det  Centumviial-Gerichts.  (Savigny  Zeit- 

^  Homaxkoi   originey  Rcttoc.    1835$  ichrift,5,  xi);  cum  mulds  aliis. 

^Bapt  fiber  Unpning  Form  ond  Beden-  'Siccama  dejud.  cent,  x,  S. 

^teGentumTirdgefkhtSy  Berl.  X83S ;  '  §  14x7,  h.  op. 
'^c^^uan  HoOweg  iiber  die   Competent 
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Conitittttion 
under  the 
empire. 


This  simple  fact  appears  to  be  a  sufficient  refutation  at  least  of 
those  who  would  attribute  a  comparatively  recent  date  to  the  instn 
tution  of  the  centumvirs,  and  strongly  supports  the  view  here 
first  taken,  that  it  was  coeval  and  identical  with  the  Senate,  and 
the  Senate,  too,  of  a  very  remote  period. 

Its   constitution,  however,  doubtless  underwent  modifications 
even  at  a  very  early  epoch  j  one  of  the  first  was  probably  its 
adaptation  to  tne  new  distribution  of  classes  by  Servius  TuQius  :^ 
it  is  also  supposed  that  its  number  subsequently  varied,~indeed 
under  the  empire,  its  members  amounted  to  i8a  at  least,*  not- 
withstanding which,  it  retained  its  original  denomination.    From 
Festus'  we  learn  that  the  praetor  selected  the  members  who  com- 
posed it,  but  this  fact  may  fairly  be  doubted,  reference  being  had 
to  the  popular  nature  of  the  Koman  constitution ;   it  is  more 
probable    that  ex-praetors  and   other  superior  magistrates  were 
eligible  as  a  matter  of  course,  and  appointed  by  the  Senate,  if  not 
in  a  still  more  popular  form ;  nor  does  this  supposition  by  any 
means  exclude  the  probability  of  the  praetor,  who  acted  as  presi- 
dent,   being  the    person  who    formally  admitted    the   member 
selected,   or  who  was  next  in  order  to  supply   a  vacancy,  or 
to  become  a  member   in   virtue   of  the  office  he  did*  or  hid 
held. 

From  its  new  constitution  under  the  empire  we  are  in  posses- 
sion  of  more  distinct  information ;  its  smallest  number  of  180  was 
divided  into  four  Consilia  or  Senatusj  who  sat  in  the  Basilics 
Juliay  forming  so  many  independent  tribunals.^  Certain  matters 
were,  however,  bro.ught  before  two  councils  consecutively  j^  \f^- 
in  others,  all  four  were  combined.^  A  praetor  presided  over  tkii 
full  court ;  ^  and  before  Augustus  introduced  the  Decemviri  stliti- 
bus  judicandis^  the  retiring  quaestors  took  a  certain  part  in  the 
conduct  of  the  business,  tio%  improbably  in  the  way  which  has  beec 
suggested — namely,  that  having  served  that  office,  they  became  tJ 
officio  members  of  the  court. 

Although  the  sittings  were  originally  held  in  the  Basilicay^ye' 
they  were  gradually  transferred  to  official  chambers,  auditories,  or 
so  called  secretaria,^^  which  practice  became  so  prevalent,  that  the 


*  Niebuhr  i,  471,  thinki  it  wat  first 
conidtuted  at  thii  periodt  in  which  he  it 
dearly  in  enor^  Walter  Get.  det  R.  R. 
§  6589  n.  14;  he  looks  upon  it  at  a  purely 
plebeian  tnttitutiony  but  at  thit  period  the 
plebeiant  had  no  knowledge  of  law  and 
legal  procedure. 

*  Plin.  epitt.  6,  33,  whence  it  is  not 
clear  that  the  number  was  not  greater. 

*  T.  centnmTiralia  ;  Bethmann  HoIIweg 
in  Sav.  ZeitBch.  5,  1 1,  p.  360,  n.  4. 

*  QgiotiL  Inst.  Ont.  11,  5,  ^  6^  con- 
futing Bunten  Besch.  ▼.  Rom.  who  atserts 
there  we^  only  three  tribnnalt  there. 


*  Quintil.   1.  c.   5,  2,  f  h  ti  n»  >i 

*  Flin.  epitL  6^  33  y  Quint  L  c.  iit  Ji 
%  65   Plin.  1.  c   I,  18,  4.  Ml  ^35 
Val.  Max.  7,  7,  1 5  P.  5,  2,  lO,  pr-i ' 
31, 1,  76,  pr. 

^  PUn.  1.  c.  5, 21. 
•Suet.  OctaT.  365  Plln.  L  c  5, 21 
Dio.  Cast.  54,  26. 

*  Plin.  ep.  2,  149  5,  21,  6,  J3>  ^^ 
R.S.4,6,§2. 

'•  Dial,  de  caus.  corr.  eloq.  59, 6  j  C  ifl 
I,  16,  9. 
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tribunal  began  to  be  placed  in  the  secretarium.^  Nevertheless, 
the  business  had  to  be  transacted  with  open  doors*  in  the  presence 
of  the  officium.^  Distinguished  persons  had  the  consissus  or  place 
of  honor  next  to  the  judges.^  Between  the  court  and  the  general 
public,  however,  a  curtain  was  drawn,'  as  circumstances  seemed 
to  require.  Before  this  tribunal  important  matters  alone  were 
transacted,  requiring'  a  careful  examination  and  fomud  decree,  but 
not  those  which  only  demanded  a  simple  decision  or  an  equitable 
arrangement;^  hence  the  distinction  between  sessiones  pro  tri- 
hunali  and  de  piano.''     The  same  rule  applied  in  the  provinces." 


S  1992. 

The  most  difficult  and  important  of  the  three  questions,  the  Competency  of 
competency  of  the  Centumviral  Court,  remains  to  be  examined,  ^Centumvird 
and  with  this  division  of  the  subject,  the  ablest  historical  lawyers       ^ 
have  especially  occupied  themselves.^ 

In  the  first  place,  the  centumvtri  were  not  magistratus  cum 
juriidlctimej  but  judices^  who  decided  civil  suits  under  the  presi- 
dency of  a  magistratus  Populi  Roman! ;  *®  nevertheless  they  differed 
from  judicis  in  this,  that  the  issue  was  not  sent  down  to  them  to 
try,  but  they  decided  matters  both  of  law  and  fact  $  *they  formed 
a  collepunij  the  majority  of  which  gave  judgment  by  the  mouth 
of  their  president,  whose  jurisdictio  gave  their  decrees  operative 
validity,  and  in  general  resembled  the  fifteen  English  judges,  when 
the  three  collegia  or  courts,  consisting  of  five  members  each,  sit 
as  one  tribund. 

The  competency  of  this  court,  geographically  considered,  may  Geographical 
be  taken  to  have  been  coextensive  with  that  of  the  praetor  who  juiiadiction. 
presided,^^  and  was  therefore  confined  to  Rome,  or  at  most  ex- 
tended to  Italy  proper ;  with  respect  to  its  cognizance,  it  was 
coniioed  to  civil  suits. 

The  enumeration  by  Cicero  of  the  matters  in  which  this  court  cicen>*t 
vas  competent,  has  led  to  much  confusion,  because  by  many  it  enumcntioii  of 
fas  been  supposed  to  be  complete,  and  sufficient  allowance  has  ^^^  J^J^ 

ia  three. 

'J<ao  Lydni  dc  Mag.  a,  x6,   17,  3,  Init.  hittor.  dogmat.  §  S47,  n.  b.  Epit.  a, 

^U  30.  ^  21 ;  Siccama  de  jud.  centoniT.  Zepernick 

C.  Th.  I,  i6j  9.  ^'^'  ^^  ^°'*  centomTiral. 
JC.  Th.  J,  i6y   10  I    C.   7y  45,  6;  >^Cic.  de  Orat.  i,  38,  fin.  et  39;  Plln. 

J^MJ-c.^,  15,3,  35.  6,  ep.  33;   guintU.  L  c.  5,  10,  §  X15. 

C  To.  1,  20y  X  (8)  ibique  Gethofr.  Individually  they  aometimet  nt  aa  jndgea, 

^7iC.Th.  6^  269  i6y  ibique  Gothofir.  Quint.  1.  c.  5,  i,  §  i,  and  xi,  59§6j 

»ojiCTLii,i.  Plin.  i,<i8&4,H- 
r^  ^*   '»   '^»  7  5  ^  ">    5»    Si         "Siccamal.ci,7jZepcmicltl.c.Quin- 

«ttafr.ad  CTh.  x,  7,  x.  tiL  1.  c.  4,  x,  §  57.    guibu^iam  jucBciia 

Betikinaiui  HoUweg  Rom.  OerechtH  maximeque  capicalibua  aut  apud  centum- 

^'S  iS'  Tzrot  ipii  judices  exigunt  lolicitn  et  accn- 

^Fr.  Yat  \  j^S^  l6x,  163,  165.  ratal  actiones,  alludei  to  a  civil  suit  leadbg 

»rvr^  ^*^  i  iiA«  to  a  criminal  proicaition )  Plin.  1.  c.  5,  x. 

Of  whom  the  principal  are   Haubold 
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not  been  made  for  the  obviously  rhetorical  style  of  Cicero,  which 
io  seriously  detracts  from  the  value  of  his  testimony  as  a  jodicul 
authority,'  and  which  is  peculiarly  striking  in  his  sonorous  geni* 
tives  plural.  This  oratorical  style  obliges  us  to  receive  with  oie 
and  doubt  the  majority  of  his  statements.  The  passage  alluded  ta 
has  been  already  set  out,^  but  is  here  reinserted,  for  the  cod> 
venience  of  showing  the  categories  under  which  this  oratoriai 
verbiage  may  be  reduced. 

Nam  volitan  in  foro^  henn  in  jure^  ac  pnttorum  fribunaliha^ 
judicia  frivata  magnarum  rerum  oBire,  in  quibus  sape  non  Jifac% 
Sid  de  aquitate  et  jure  certetury  jactare  se  in  causis  centumviia* 
libus,  in  quibus  usucapionum,  tutelarum,  gentilitatum,  agnado> 
num,  alluvionum,  circumluvionum,  nexorum,  mancipionim,  paIi^ 
turn,  luminum,  stillicidiorum  testamentorum  ruptorum,  cater* 
arumque  rerum  innumerabilium  jura  versentur^  cum  omnino  ^ 
suumj  quid  alienum^  quare  denique  civis  an  peregrinus^  servus  liier, 
quispiam  sitj  ignoretj  insignis  est  impudentia. 

In  the  first  place,  Cicero  distinctly  implies  that  this  enum 
tion  is  not  complete  by  the  words  caterarumque  rerum  innumirs^] 
Uliumjura  versentur ;  the  word  res^  too,  points  at  causes  of  ados, 
not  at  actions,  since  the  same  form  of  action  is  available  for- 
many  causes.  In  the  second  place,  all  these  causes  of  action  ma^ 
be  reduced  under  three  heads  or  actions,  viz.,  actions  mh 
actiones  de  servitutibus — aetiones  de  bareditatibus. 


r    J^^ 


Actiones  Reales 


I 


Actiones  de  Servi- 
tutibus. 


Actiones 
ditatibus 


St 

1} 


Jura 


ft 


Jura 


ft 
tt 
tt 


Usucapionum 

Alluvionum. 

Circumlicvionum, 

Nexorum, 

Mancipiorum. 

(Tutelarum.) 

Parietum. 
Luminum. 
Stillicidiorum. 

Gentilitatum, 
jfgnationum, 
Testamentorum  ruptsrum. 
(Tutelarum). 


The  tutelarum  only  remains  doubtful,  and  this  is  accounted 
in  two  ways ;  first,  by  the  tutela  legitima  being  transferable 
injure  cesstOj  which  is  a  vindicatio  ficta ;  and  it  may  fairly  be  p 
sumed,  that  the  agnati  or  patroni  used  a  vindicatio  verify  of j 
account  of  the  advantages  connected  with  the  peculiar  tide  " 


'  i  IJ91,  h.  op. 
'Beafflann    Hollwec,  L  c. 


Gaiut  1,  §  i6S»  17a }  Ulp.  9,  §  6-8  rt  i9' 
p.    371 J     §11. 
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coaktred.  The  second  and  more  probable  solution  is,  that  it  came 
within  the  competency  of  this  court  incidentally,  as  and  when  con- 
nected with  questions  of  inheritance,  for  it  cannot  be  supposed 
that  matters  of  account,^  and  the  like  details,  were  referred  to 
this  high  and  solemn  tribunal,  when  they  would  be  much  more 
conveniently  sifted  by  a  single  judge  or  aroitrator  ;<  besides,  there 
was  a  prmior  pupillaris  whose  sole  business  such  matters  were  ; 
besides  which,  the  tutelayN?iS  eminently  an  actio  bona  fidei,^  The 
description  of  tutelary  questions,  therefore,  which  arose  before  the 
Centumviral  Court  were  more  probably  those  of  disputed  guardian- 
ships, where  it  was  necessary  to  decide  who,  of  disputant  parties 
was  entitled  or  obUged  to  undertake  the  oiEce,  or  as  a  means  of 
proof  of  agnitioy  gentilitasj  or  intestacy,  or  in  cases^of  a  patron 
impugning  the  testament  of  his  Isberta  as  made  without  his  auc- 
tmtas. 

It  may,  then,  be  assumed  that  all  vindtcationes  were  in  the  oldest 
period  causa  antumviriles^  and  that  all  of  which  any  record  has 
been  preserved,  relate  to  actions  of  this  nature ;  and  on  the  con- 
trary, that  no  actio  ex  delicto^  or  ex  contractu^  or  status  quastio^^  is 
even  alluded  to  as  a  causa  centumvirilis. 

Now  the  Lex  Mbutia  and  two  Leges  Julia  abolished  the  legis 
actionesj  except  in  cases  of  damnum  infectum  and  causa  centum- 
viralesy  for  which  latter  the  legis  actio  sacramenti  was  left  subsist- 
ing, which  differed  in  actiones  in  personam^  and  in  rem.  Hence, 
all  the  legis  actiones  which  existed  since  the  passing  of  these 
laws,  must  have  been  centumviral  cases,  and  all  those  vindica- 
tions, to  which  the  hasta  centumviralis  points  the  symbol  of 
quiritian   property.^     Festuca  utebantur  hastse  loco  signo  quodam 

justi  dominii unde  in   centumviralibus  judiciis 

hasta  praponitur.  Hence,  we  may  conclude  that  this  court 
occupied  itself  exclusively  with  questions  of  quiritian  property 
and  its  incidents,  viz.,  the  vindicationes  of  the  older  civil  law. 

The  second  jxart  of  the  inquiry,  supposing  this  to  be  satisfac-  Second  diTitioa 
torily  disposed  of,  is  deduced  from  it,  viz.,  how  it  came  that  oftheinquiiy 
quiritian  property  was  considered  of  sufficient  importance  to  be  ^^^*>«>"*P«- 
placed  under  so  high  a  tribunal  i^    One  answer  to  this  is,  that 
as  the  census  was  assessed  according  to  quiridan  property,  and  as 
quiritian  property  was  decisive  of  a  man's  civil  status^  it  was^ 


*  PGa.  6,  33»  aayi  that  there  wtt  to 
much  caidng  up  and  calculation  required 
that  it  had  aimoet,  aMumed  the  foftn  of  a 
piSaum  frrvmium* 

"Arfamhiiii  tateUey  C  c,  51 }  Quindl. 
4*  It  §  5 1  Paul  K.  S.  5y  xo,  ^  a. 

*  Cic  off.  3,  17 1  CSiitts  4,  ^  61 ;  L  4, 

^  S  *«. 

*  ZepemiGk  1.  c.  (  9,  fiuls  to  prove  the 
contmy. 

'Thb  hfl0  not  been  preaervcd,  §   15, 


17.  Vat.  Aio  te  mihi  dare  oportere.  Prob. 
J^uando  negaa  te  laciamento  quinquegenailo 
proToco.    Si  negat  sacramento  qnaerito. 

'  Festus  T.  haata ;  Juv.  Sat.  3,  33 ; 
S  X4i7»  h.  op.;  §  iQpif  h.  op.  'nit  poit 
yindicatio ;  Gaiut  4,  ^  x6 1  Mart.  epig.  7^ 
61$  Statiot.  in  Sylvia  ad  MarcelL  4,  4, 
43  \  Val.  Max.  7,  89  x^  4,  hattie  judi* 
cium»  P.  X,  2y  »9  §  19  s  Suet  Aug.  36  \ 
Quintil.  1.  c.  $%f  ^  x. 

^  Bethmann  Hollwegy  1.  c.  p.  377. 


inoffidosi. 
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thouebt  well  to  commit  to  the  highest  tribunal  questions  inci- 
dentailf  alFecting  the  caput  of  a  Roman  citizen.^  But  this  argu- 
ment &Us  before  the  fact  of  the  centumviral  court  not  interfering 
in  questions  of  status.  This  explanation,  it  must  be  confissed,  is 
rather  hr  fetched,  and  it  is,  perhaps,  sufficient  to  say,  that  as  this 
property  was  held  by  a  title  superior  to  any  other,  bearing  to  noo* 
quiritian  property  the  same  comparative  relation  that  land  in 
England  bears  to  chattels,  it  was  thought  that  all  questicHis  relatii^ 
to  it  demanded  a  greater  amount  of  circumspectioiu  IThus  the 
English  law  does  not  allow  any  action  involving  a  right  or  tide 
to  land,  to  be  tried  in  the  inferior  courts.  Now,  for  like  reasoas, 
praedial  services  were  cognizable  by  tliis  court,  because  dxy 
might  be  looked  upon  as  severed  portions,  or  ^^  savoring*'  of  tbe 
realty  or  quiritian  propertv ;  the  usufructusy  too,. for  the  like  reason. 
The^quereh        Professor  Bethmann  HoUweg  thinks  it  possible  that  the  fuerdt 

inofficiosi  came  later  under  the  cognizance  of  this  court,  on  ac- 
count of  its  whole  nature,  and  its  later  introduction.  It  is,  how- 
ever, a  question  of  testanuntum  ruptuniy  and  as  the  form  of 
mancipation  was  among-  the  oldest  modes  of  making  wills,  2d 
transferring  quiritian  property,  there  is  no  good  reason  nor  vsr 
cessity  for  the  supposition  of  this  possibility. 

It  may  now  be  asked  whether  cases  of  vindication  could  notix 
tried  in  any  other  way  ?  The  probability  is  against  it,  thoiigb 
Bethmann  thinks  that  this -might  have  been  done  by  the  consent  of 
the  parties,  and  by  a  recusatio  of  the  centumviriJ^  He  neither 
asserts  it  strongly,  or  makes  out  any  sufficient  case  in  £i?Qr 
of  such  alternative. 

The  introduction  of  the  formular  procedure  by  the  Lex  £hm 
and  Leges  ^ulia  already  ^uded  to,  had  the  efiect  of  giving  aft 
option  to  the  parties  to  try  questions  of  quiritian  property,  either 
as  heretotore,  before  the  centumviriy  or  by  a  fiction,  before  a  sin^ 
judge.  This  fiction  consisted  in  convehmg  the  vinScatiffi  into  a 
personal  action  by  the  spcnssoy  by  a  process  analogous  to  that 
whereby  the  English  action  of  gectment  was  contrived,  wherebf 
the  jurisdiction  of  the  Court  of  C5hancery  was  evaded.  This  new 
mooe  of  recovering  quiritian  property  was  found  so  much  mt^ 
convenient,  that  the  business  was  by  diesrees  transferred  from  the 
Centumviral  Court  to  the  praetor ;  and,  m  like  manner,  the  prz- 
torian  cautio  damni  infecti  was  preferred  to  the  legis  actio^  The 
querela  inofficiosi  alone,  at  this   period,   maintained  its  place  in 

*  Bethnutnn  takct  a  panUcl  fixun  the  old  '  Qc.  pro  Clacat.  4,3. 

German  inidtutioiiiy  where  qaettioDt   of  '  Qoam  vide, 

ml  ppopertjr  in   land,  upon  which    the  *Gaim4,^  31,  profnter  damnumaiiKn 

question  of  legal  seatua  depended)  wai  tried,  inftctom  nemo  vult  l^^e  agere ;  ltd  {»Qu 

waa  cos"'»»Mir  by  the  Court  of  the  Coant  sdpuUtioney  quo  in  edictp  prapoab  Om 

alone,    or    by    the    whole    comfflnnity.  obligat  adTenariom— quod  et  cammoiLa! 

Eichhom    deatKhe    Staali    und    Rechii  jus  et  plenlus  esL 
geschichte,  ^  74)  Rogge  Stntnvcsea  der 
Oermaneni  §  lo,  p.  51. 


THB  CSNTUMVIRAL  COURT..  2^7 

this  court,  out  of  the  practice  of  which  it  had  entirely  arisen,  for 
which  the  praetors  had  not  promulgated  any  formula^  and  which 
was  not  based  on  any  hw. 

The  advocate,  moreover,  appeared  unwillingly  before  this  tri-  Oratoit  not 
bunal,  the  nature  and  grave  composition  of  which  did  not  rive  op-  "^^^^^ 
portunities  for  those  flights  of  eloquence  and  figures  of  rnetoric^  centamvinie 
which  were  tolerated  in  other  courts.     The  most  subtle  points  of  jo(iiclaai. 
hw  were  argued  before  it,  and  its  judgments  formed  precedents 
and  a  basis  oi  common  law.     In  searching  for  an  analogy  in 
English  jurisprudence,  we  shoidd  probably  find  that  the  fmeen 
judges,  uie  Lords  Justices,  or  they  with  the  Chancellor,  would 
afFord  the  best  parallel.   Despite  its  high  character  and  importance, 
this  court  seems  to  have  Men  into  a  sort  of  legal  decay,  causa 
mtwmirales — sflendort  aliorum  judiciorum  cbruebantur ;*  in  this 
state  it  smouldered  until  revived  under  Augustus. 

About  the  time  of  Augustus  we  are  informed  that  the  intire  Remodelled  by 
administration  of  the  law  was  remodelled  by  two  Leges  Julia  Auguitu*. 
judiciari4ej^ — ^that  relating  to  criminal  procedure  should  probaoly  be 
attributed  to  Julius  Cesar,  and  that  to  civil  to  Augustus ;  it  was 
at  this  time,  too,  that  he  must  have  revived  the  old  Centumviral 
Court,  by  introducing  new  forms  of  pleading  similar  to  those 
alreadj  introduced  elsewhere,  and  assigning  to  it  the  exclusive 
jurisdiction  in  certain  'causes  which  had  been  drafted  awav  from 
it  by  fictions.  From  this  period  we  find  centumviral  suits 
taking  the  lead,  centumviriles  causa^  qua  nunc  primum  obtinent 
hcum^  whence  it  may  be  inferred  that  the  most  important  ques- 
tions, and  those  involving  the  greatest  value,  were  assigned  to  this 
court*,'  whence,  too," it  may  be  explained  why,  about  this  time, 
d)e  number  of  hareditatis  petitiones  increased,  while  the  ret  vin- 
icatimes  became  rare,  and  the  actiones  confessoria  were  never 
mentioned. 

Primus  tertio  Cmsulatu  Cn*  Pmipeius  adstrinxitj  imposuitque 
velttti  firenos  doquentiae,  ita  tamen^  ut  omnia  inforoy  omnia  legibus^ 
nmia  apud  pratores  gererentur :  apud  quos  quanto  majora  negotia 
dim  exerceri  solita  sit^  quod  majus  argumentum  est^  quam  quod 
causae  centumvirales,  qua  nunc  primum  obtinent  locum,  adeo 
tpUndore  aliorum  judiciorum  obruebantur^  ut  neque  Ciceronis^  neque 
Caiaris^  neque  Bruti^  neque  Calii^  neque  Calviy  non  denique  uUius 
magni  oratoris  liber  apud  centumviros  dictus  legatur  exceptis  ora~ 
tmthus  Asinii  Pollionis  f^ 

Since  die  Ugis  actio  was  reserved  exclusively  for  important 

'Gcde  ont.  i,  38-56,  pro  Gkc.  18,         ^  DiaL  de  cant.  corr.  eloq.  38;    PlSn, 

Hi  tt  >,  23 ;  Qjuatil.  Inst.  oiat.  40*  §  S*  ^  *4- 
*  Dial  de  canm  comip.  cloqacntiae,  38.  *  Gahit  4i  §  14*  §  95  i  VaL  Macdanut 

'  A.  GeU.  H>  A.  149  a,  raentioiM  L.  1.  de  aaK,  cxxv.  num.  propter,  legem  .... 

(nutktomiD  prifatomm)  Frag.  Vat.  %  197-  8.  JuUam  ? 

^x  pobliconun    et   pri^atomm,  a  new         *  Tac.  de  oiat.  dial.  38. 

"aniaal  and  civil  procedure.  Act  5. 
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^fl<j  MOBIM* 


Readingiof  a 

poaageof 

Gaiua. 


Centumvinle 
judicium  tried 
the  heavier 


Affected  bjr  the 
actionei  in  rem* 


caiisoi)  the$e  <aiiie  to  be  dioso  only  in  whick  the  saaramentm 
vn$  u3ec!L  Csttirum  si  apud  c^mtumvms  agitur^  smamam  spm- 
sionis  non  per  formulam  petimus  sed  per  1^^  actionem :  sacra- 
nunta  fnsm  num  provocamns  i.  ^ofue  sp^nno  sisttrtisrum  cxxv 
fummorum  fieri  soUt  propter  legem*  (An  Juhamf^)  (Aa  Papi^ 
ri^m  f*)    (An  Crepeream^  Crepereiam  f^) 

Now  the  sacranuntum  differed  fix>Qi  the  sponsic  chieflj  in  this,— 
thut  it  was  a  stun  promised  to  the  arariumy  for  which  they  gm 
tetufity^  to  the  prsetor,  and  which  was  a<ctually  paid  in  case  the 
silk  was  lost  by  the  promiser  i  where^  the  spmsic  was  a*fictitioui 
promise  to  the  other  party,  not  in  fact  inforced. 

The  difficult  which  here  arises  is  in  consequence  of  the  above 
passage  in  Gaius,  which  may  probably  be  explained  thus :  the 
trai^ation  of  the  passage  as  the  text  now  stands  will  be — ^'^  Before 
the  centumvirs«we  claim  the  sum  promised  I^  legal  and  boc 
formular  process,  which  is  confined  by  the  bw  •  •  •  .  to 
sums  of  125  sesterces,  for  we  challenge  the  de/nuknt  to  the  sacrM^ 
mentum.**  Now  the  tCKt  is  doubtful }  re  appears  in  the  MS.  to  be 
dear,  but  not  the  rest  of  the  word,  which  has  been  supplied  bir 
tm:^  if  we  read  rem^  the  difficulty  is  diminished  i  the  passage  will 
then  run — ^^  Before  the  centumvira  we  claim  the  sum  promised 
by  legal  and  not  by  formular  process,  which  is  confined  by  law  to  125 
sesterces,  for  we  challenge  the  ebjeet  itself  hy  the  sacranwittmJ' 

la  matters  of  the  value  of  1,000  asses  the  penalty  was  in  500 
asses  ;  in  questions  of  less  value  of  50/  Now  Savigny  has  dis^ 
covered  that  500  asses  are  equal  to  125  sesterces.^ 

The  difficulty  arising  from  the  use  of  the  word  spoHsi$  mvf  be 
cleared  up  by  understanding  sacranunti  after  sponssoy  even  ad- 
mitting reMm  to  be  the  correct  reading Sacra- 
mento emm  reum  {sive  rem)  provoeamta  eaqtu  spansio  (sacramenti) 
sestertiorum  cxxv  nummorum  fieri  solet  {fit  scilicet)  propter  Itgm 
.   ' and  this  is,  doubtless,  die  correct  eaq>lanatioo. 

In  conclusion,  then,  it  would  seem  that  die  Centumviral  Court 
took  cognizance  of  the  more  important  cases  of  vindication,  that 
is  to  say,  where  the  amount  of  the  interest  at  issue  exceded  500 
asses  or  125  sesterces,  and  that  then  the  proceding  was  per  Itfti 
actionem  et  sacrameHtumy  and  that  under  that  value  the  procediog 
WMper  formulam  et  sponsionem  before  a  single  judge.' 

The  jurisdiction  of  the  Centumviral  Court  was  probably  affected 
by  the  introduction  of  the  actiones  in  rem ;  subsequendy  a  sml  greater 
latitude  was  given  to  plaintiffs  by  the  introdncdon  of  the  actio 


! 


•fK. 

^  Dtrkten  et  Uattrholsner. 

'Huachke  Cic.  in  Verr.  i,  10$  Tac. 
An.  14,  5  $  Toy.  SaU  91  6  $  Gatut  td. 
Goetcl)en  Sc  Lachmann,  4,  ^  95^  n.  24 
fr  25  I  Sav.  ZeitKh.  5»  ily  p^  3S8. 

*  in  more  andeat  tiima  the  amount  ap- 
pean   to    hare    been    actually  depoiited. 


Varro  de  L.  L.  4,   16,  later^  taken  hj 
Mcyrityt  Gtitii»  4*  ^  13^  i6. 

*  Gaiua  ed.  Goetchea  et  fafhrnwa,  4, 
§  95,  tt.  ft9u  TIm  iiat  ktter  in  oit  is 
doubtful  s  aome  read  a 

*  GaJu  4,  $  14* 

^  Sair.  Zcitach.  5>  ii>  p*  i^7»  a*  ^' 
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fukliciana^  in  supplement  to  the  vindication,  in  cas^s  of  quiritian 
propcrtjTr 

The  formula  pttitoriti  was  introduced  still  later,  and  gave  a  still 
wider  extension  ;  for  it  is  an  actio  arbitraria  for  dominium,^  gene- 
rally ixjure  quiritium  et  in  bonis. ^  ^ 

The  quiritian  owner  had  then  a  new  choice  of  forms  of  action  Choice  of 
in  smaUir  matters,  between  the  per  Jwmulam  pititoriam  before  an  ^^^^^'o*- 
orhxter^  and  per  sponsionem  before  a  judex*  In  gredter  matters,  he 
could  adopt  the  above,  or  procede  per  legis  actionem  before  the 
Centumviral  Coujt.  About  the  same  time^  the  judicium  peti*- 
ttrium  was  given  for  the  actio  oon/essoria^  and  negatoria ;  but  the 
bareditatis  petitio  probably  subsequently,  since  the  bareditas  of 
the  old  civil  law,  appears  incompatible  with  the  greater  latitude 
of  diis  form. 

The  bonorum  possissio  partook  rather  of  the  nature  of  a  missio  in  • 
ftsussionm  than  of  a  regular  right  of  inheritance,  and  was  hence 
lupported  by  the  interdictum  quorum  bonorum.  Marcus  A^urelius 
equalized  the  proceding  by  granting  an  bareditatis  petitio  posses^ 
seria^  which  doubtless  possessed  the  freer  nature  of  the  firmula 
petitorm  and  arbitraria^  so  that  the  plaintiff,  who  was  likewise 
pnetorian  heir,  could  at  his  choice  withdraw  the  matter  from 
the  centumviri,  and  try  it  before  an  arbiter. 

The  last  question  relating  to  the  Centumviral  Court  is,  whether  No  proof  that 
it  was  a  court  of  appeal  in  certain   cases.     However  probable  '^^^S^™" 
this  may  appear  from  the  oriein  of  the  court,  as  suggested  in  this  \  ^^^  ^  "^ 
section,  we  have  no  proof  ofsuch  having  been  the  case.  appeal. 

A  spear  continued  to  be  set  up  during  die  sitting  of  the  Cell- 
tttmrinl  Court,  in  token  of  its  origin  and  jurisdiction. 

%  »993- 

The  Decemviri  stlitibus  judicandis  formed  a  permanent  court.  The  Decemviri 
an<l  appertained  to  the  so  termed  twenty-six,^  they  are  said  to  have  •tUtibos  judi- 
keen  appomted  at  the  same  time  as  the  Triumviri  capitalesy  which  ""^•* 
would  assign  to  them  a  date  as  fiur  back  as  465  A.u.c.^    Of  dieir 
competency  littie  is  known  beyond  their  being  the  tribunal  ap^ 
pointed  to  settle  questions  of  freedom.^    Pomponius  attributes  to 
them  the  presidency  of  the  Centumviral  Court,  which,  if  indeed 
^ey  possessed  it,  was  first  assigned  to  them  by  Augustus.^ 

They  were,  however,  certainly  not  judges  in  mattert  criminal.^ 


1£^*'*&93»3*;45»5«»«^87-  'Suet  Octat.  36;  Plln.  ep.  5,  iij 

■^ctoanui  BeXbetfy  1.  c.  p.  399,  n.  uio.  Can.  544  26. 

7^3!  7  Some  Greek  iiucripdons  attribute  t6 

^  Walter  Oct.  I.  R.  R.  §  130,  659.  them  a  participatioii  in  the  couns  of  capital 

ir?^'  P-  h  »,  i>S  *9.  jiiriidictidn  under  the  IiflpenJn,  an  ttrdf 

^  pm  Ccc.  33>  pro  d<iDio  29.  arising  pftibable  out  of  a  fiiUuddertftaildin^ 

«f  the  Latin  expreidon. 
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The  judicet 
ftcci. 


Parallel  of 
Engliah  practice 
of  rererence* 


Dittinction  be- 
tween judicet 
and  arbitri. 


§    1994. 

We  must  now  take,  into  preliminary  consideration  the  judges 
appointed  to  try  issues  of  fact,  and  to  decide  according  to  the  in- 
structions furnished  to  them  in  writing  by  the  praetor,  treating 
the  subject  later  in  extenso. 

The  origin  of  the  delegation  of  authority  to  private  persons  is 
involved  in  obscurity,  and  can  at  best  be  surmised.  It  may  pro* 
bably  be  referred  jto  the  increasmg  amount  of  business  before  the 
superior  magistrate,  whose  time  would  not  allow  of  his  occupyiif 
himself  with  long  investigations  as  to  questions  of  iact,  and  tbe 
hearing  of  the  conflicting  evidence  of  the  witnesses  necessarj  to 
arrive  at  the  truth. 

In  English  courts  it  is  the  practice  of  the  judges  of  the  supe- 
rior courts  to  refer  a  certain  class  of  cases  either  to  sooe 
barrister  agreed  upon  by  the  counsel'  engaged  in  the  cause,  or 
to  some  other  competent  person  fixed  upon  by  the  litigant  par* 
ties.  This  practice  has  arisen  out  of  the  difficulty  of  trying 
complicated  questions  of  account  before  a  jury,  in  open  courts 
where  a  certain  formal  order  of  proceding  is  necessarily  observed, 
but  which  may,  without  danger,  be  relaxed  before  an  arbitrator. 
The  chief  conditions  of  these  references  are  that  the  arbitrator 
make  his  award  in  writing,  and  that  it  be  final  ;^  to  this  end 
the  order  of  reference  is  made  a  rule  of  court,  and  such  other  con- 
ditions imposed  as  to  the  court  may  seem  fit,  and  others  by  tlie 
consent  of  parties.  There  are  other  species  of  arbitrations,  im- 
.posed  by  Act  of  Parliament  in  so-called  compensation  cases,  when 
land  is  taken  for  purposes  of  public  utility  under  the  compulsory 
powers  of  the  Lands  Clauses  Consolidation  Act. 

The  arbitrators  in  Rome  were  termed  yudias^  and  were 
appointed  by  the  praetor,  with  the  consent  of  the  parties,  who  bad, 
nevertheless,  the  right  of  objecting  to  the  judex  so  proposed,' 
which  was  termed  njicere  or  ejeran.  The  judex  so  chosen  was 
sworn  to  duly  and  truly  perform  his  office  without  &vor  or 
affection,'  and  enjoyed  the  privilege  of  associating  with  him  odisr 
persons  as  assessors.^ 

Sometimes  we  find  these  delegated  judges  are  termed  Arhitri  in- 
stead of  Judicesy  especially  in  causa  bona  fidei  or  arbitran*^ 
which  were  to  be  disposed  of  rather  upon  equitable  principles  than 
strict!  juris^  or  according  to  the  strict  rules  of  law,  for  which  pur- 


'  See  RuneU  on  arbttntiont  and  awards. 
Theie  references  are  a  great  grievance  to 
the  litigut  partieSy  as  .they  have  to  incur 
previoQsly  the  cost  of  going  up  to  trial^  and 
the  additional  expense  of  paying  the  aihi- 
tntor;  the  first  might  be  avoided  by 
ullowing  the  one  party  to  call  upon  the 
other  to  show  cause  before  a  judge  why 
the  cause  should  not  be  referred^  and  by 


impodng  certain  costs  upon  the  partf  re- 
fusing should  the  cause  be  uldmatdy  trid 
by  these  means. 

*  'Oc  in  Verr.  a,  i» 5  PEn. paneg.  ji 
'  Cic.  pro  QumL  8,  de  o£  ^Khm 
C.  3,  10,  pr. 

^Cic.  pro  Qmntr  if  %,  6, 10,30}  pn 
Rose.  Com.  8  in  Verr.  1,  ».  19;  ^v^- 
Dom.  8  ;  Cell.  12,  13,  et  14^  1. 


THl   TRIAL   OF    ISSUBS   OF   FACT.  3OI 

pose  a  judix  was  the  more  proper  authority.    This  view  is  sup-  judex  judged 
ported  by  Festus,*  who  states  an  arbittr  to   be  qui  totius  ni  iccunduia^rtnc- 
oThitrium  habit  et  poUstatem^  and  if  this  view  be  correct,  the  arbiter^un. 
distinction  was  pretty  much  the  same  as  in  the  English  law,  sup-  dum  cquutem. 
posing  a  barrister  to  represent  the  judex y  who  would  judge  acconl- 
iog  to  the  strict  rules  of  his  profession,  and  a  lay  arbitrator,  such 
as  a  surveyor,  architect,  or  the  like,  to  represent  the  arbiter  of 
the  Roman  law,  who  decides  according  to  the  best  of  his  judg- 
ment and  discretion.^ 

Savigny  is  of  opinion  that  the  distinction  between  a  judex  and  The  album  or 
an  arbiter  was,  that  the  former  judex  could  only  be  taken  from  g"*^  "*  *"^y 
tbe  atlmm  or  panel,  whereas  the  arbiter  could  be  freely  chosen 
by  the  parties.^  But  inasmuch  as  the  existence  of  such  a 
panel  or  album  for  civil  suits  in  the  earlier  ages  of  the  Roman 
commonwealth  may  be  fairly  doubted,  Walter  ^  repudiates  this 
theory  principally  on  the  ground  of  peregrini  being  chosen  as 
judices  in  cases  in  which  a  peregrines  was  concerned,  because 
such  could  not  be  placed  on  the  panel.^ 

There  is  certainly  in  England  no  foreign  juiy  panel  for  juries  Junes  demedie- 
it  miUtate  lingua.  But  this  i$  as  little  argument  against  Savigny  glJlia^JI'*  *" 
as  that  urged  by  Walter,  for  we  have  no  evidence  of  there  not 
having  been  a  foreign  panel  in  Rome,  nor  that  such  cases  were 
not  treated  as  exceprional.  Savigny's  theory  appears  to  acquire 
additional  force  from  the  fact  of  there  being  a  prator  peregrinus  for 
the  especial  cognizance  of  causes  in  which  non-citizens  were  con- 
cerned )  but  must,  notwithstanding,  fall  before  Walter's,  which 
appears  to  be  the  correct  view,  £ough  not  for  the  reasons' he 
assigns,  since  the  arguments  whereby  he  seeks  to  combat  Savigny 
are  easily  refutable.  Nevertheless,  he  has  Festus  and  the  nu>re 
reasonable  presumption  on  his  side,  against  the  mere  theorizing  of 
Savigny, 

In  later  times,  and  certainly  under  the  empire,  an  album  judi-  The  album  in 
dum  was  regularly  framed,  from  which  these  judges  were  to  be  ^^^  *™*^ 
taken,  who,  for  the  most  part,  though  not  invariably,  were  chosen 
from  among  the  senators,^  though  the  rule  according  to  which 
the  selection  was  made,  is  unknown. 

We  nuy  then  assume  that  the  judices^  originally,  were  not 
placed  in  an  alburn^  but  chosen  by  lot  or  consent,  under  the  direc- 
tion of  the  praetor  in  each  case,  to  avoid  the  suspicion  of  collusion,? 
Care  must,  however,  be  taken  not  to  confound  oriminai  with 
civil  process,  the  rule  in  which  appears  to  have  differed. 

^T.  Aibiter.  *Syst.  des  R.  R.    5^   iox-1079  489, 

*  Cc  pro  Mar.  12  j  pro  Rose  Com.  9 ;  643. 

po  K<ac.  Amer.  39}  de  re  publ.  5,  a  $  *  Ge8cb#  del  R.  R.  §  (60. 

^  4t  14X  s  Fcstos  ▼.  Arbiter  tucat.  '  Gaius  4,  X05. 

la  die  lii  TaL  we  find  the  term  judex  '  Polyb.  6^  17  (15). 

'^^■vtore,  ao  Gcil.  10,  I9  judicem  arbi-  ^.Cic.  pro  MiL  i6. 
tnuBve  pottolo  Val.  Probns  not.  T.  LA. 
V.  PUD. 
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No  tibum  ^c  ^^y  s^Iy  assume  diat  before  Octavian  no  album  existed.  If 

existed  be/bre     we  take  the  analogy  of  criminal  process,  we  find  that  Caius  Gncchoi 
Octarian.  deprived  the  Senate  of  the  right  of  being /Ww/,  and  tnuisferrtd  it 

to  the  equitis  ;  that  fif^  years  later  Sulla  restored  it  exdusivdy  to 

the  senate  ;  that  Aurdius  Cotta  introduced  a  law  by  which  ch^ 

were  taken  from  the  three  classes,  Senate,  knights,  and  trihrn 

itrarii  as  representatives  of  tbe  plebs,  so  that  all  classes  were 

The  thzee  mixed,  but  voted  separately,  and  that  this  state  of  things  was 

etutes  voted       maintained  down  to  the  a^e  of  Cicero.     Senatontm  uma  cepim 

•epantely.  absohit^  iquitum  adaquavtty  tribuni  ararii  condemnarunt^  aai 

that  Julius  Cxsar  restored  it  to  the  Senate,  but  these  correspondol: 

to  jurymen,  not  to  arbitrators,  sitting  to  ascertain  a  matter  of  fact] 

it  is  therefore  most  probable  that  the  choice  was  free,  dl, 

Octavian  introduced  ttie  alburn^  but  that  before  then  thepncut 

took  care  that  persons  of  sufficient  age,  experience,  and  kgi 

attainments  to  deal  with  matters  of  evidence  should  be  chosai{ 

this  he  would  alwajrs  control  by  refusing  to  appoint  an  incoiN 

petent  person. 

The  album  does  not  appear  to  have  been  confined  to  any  [>» 
ticular  class,  age  and  capacity  being  alone  regarded* 

§  1995. 

The  Ibrai  of  The^m  of  an  issue  sent  down  for  trial  varied  according  fiij 

?*  *"fil  ^^  *^  nature  of  the  action,  whereof  we  have  many  in  Gaius,  t 
own  for  tiuL  YrYAcYi  the  following  may  be  taken  as  a  specimen  in  a  matter  of  d»»! 
posit.  The  issue  was  addressed  to  the  individual  selected  totiyift; 
judex  istdy  stfaret  Aulum  Agerium  apud  Numerium  Nigiiium  m^ 
sam  argenUam  dephuissfy  eamque  dolo  mah  Numerii  ffegidii  JtA 
Agerid  redditam  mn  isse^  quanti  ea  res  erit  tantam  pecuniam  jwbi\ 
Numerium  Negidium  Aulo  Agerid  cmdemnatOySi  mm  pant  absMM 

Here  the  issues  of  fact  are : — 

Whether  the  silver  table  was  deposited  as  all^;ed  ; 

Whether  it  was  withhdd  by  fraud  or  covin  i  and 

What  its  value  was  if  deposited  as  alleged. 

With  a  direction  to  give  die  plaintiff  judgment  for  the  valae,  tf 
he  proved  his  case,  or  the  defendent  if  he  &iled  in  so  doing,  M 
he  might  pronounce  a  non  liquet. 

In  choosine  the  judex^  the  plaintifF  first  proposed  some  penoi 
to  the  defendent,  in  the  terms  of  a  sponsion  or  promise,  ni  il$ 
esset — si  alium  procas-^nive  eum  precas  ;^  if  the  defendent  bad  09 
objection,  the  judge  was  said  convenire^  or  to  suit ;  but  if  not,  k 
declined  by  saym^,  Ejero^  quern  tulistijudicemj  or  Hunc  noUy  or,  IfJ» 
turn  eligere^  without  stating  any  reason ;  or  he  might  add  his  reason, 
such  as  iniquMM  estj  or  timidus  est.  Having  ultimately  come  to  some 

iCSc.  pro  MIL  %i  Id  Qaxnt.  fnL  2;  *Hcm.  A.  R.  4,  S^  ii)  VaL  Ma- 

Dio.  Can.  43,  as6  s  t  ilidiny^wle  dt  in-  a,  S  $  P.  d«  jud.  Sa 

teUigence  I  *  Gc.  dc  oral,  s,  70)  Plb.  Vunep-  3^ 

'Gains  4,  ^47.  4SInCto.  11. 
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arnuigement,  application  was  made  to  tibe  prsetor^  to  appoint  the 
person  agreed  upon  in  the  simple  form  fr€Btor  judicem  arbitrumvt 
postuU  ut  dis  in  penndinum^  whkh  beine  done,  die  issue,  as 
above  described,  having  been  settled,  was  durected  to  such  person 
to  tijt  which  was  done  usually  on  the  foUowing  day. 

§  1996* 

The  rea^trattns  were  individuals  chosen  to  assess  damages  Thencupcm- 
and  other  matters  of  6ct;  as,  for  instance,  against  one  who  tonumjudi. 
neither  obeyed  a  citation,  nor  gave  security  \  who  prevented  ofie  ^"™* 
from  so  appearing  by  force,  and  in  innumeraUe  other  and  like 
cases  set  out  in  the  album  of  the  pnetor.    Gaius  gives  one  of  the 
forms  issued  for  recuperatans  by  the  praetor  in  a  case  in  which  a 
freedman  has  cited  his  patron,  against  the  provision  of  the  edict  in 
that  behalf.     Recuperatores  sunto :  si  paret^  ilium  patronum  ab  ilh  The  attrilmtes 
Uhef^$  contra  eiietum  illius  pratoris  in  jus  vocatnm  essi^  ntupera"  fLlziT™" 
t^es  iUum  likertum  ittt  patfino  sestertiuin  X,  mlia  cmdemnaU:  si  ^""^ 
nm  paret  aks$hite.^    The  distinction  between  ncuperatores  and  a 
single  judge,  consisted  in  their  plurality.^  Festus  tells  us^  recupera' 
tores  were  so  termed,  quod  per  eos  suum  quisque  reiuperat^  hence 
that  they  were  awarded  only  in  cases  rei  persecutionis  ;^   this, 
however,  gives  rise  to  a  difficulty,  viz.,  that  this  recovery  of  the  rint^attupe- 
spedal  thing  was  a  centumviral  suit ;  this  discrepancy  is  recon-  "©'  centumTiri. 
cilable  on  nie  ground  that  the  recuperatores  were   called   into 
action  when  the  value  of  the  thing  sought  to  be  recovered  was 
less  than  1,000  asses  J    In  the  provinces  they  are  supposed,  and 
may  have  performed  all  the  functions  of  the  cenfumviri  at  Rome. 

This,  then,  was  one  duty  assigned  to  recuperatores ;  the  second  Secondly^  to 
resembled  that  of  English  jurymen,  viz.,  to  assess  damages  in  wewd^ttase*- 
actions  of  tort  ;^  but  these,  probably,  although  they  bore  the  same 
name,   were  distinct  from  those  recuperatores  nrst  mentioned^ 
there  is  therefore  some  reason  for  supposing  that  the  Romans 
possessed  an  institution  very  nearly  resembling  the  English  jury  Parallel 
system  5  and  if  we  look  back  to  the  origin  of  the  EngBsh  form,  EngJ»*>  ja««* 
we  shaS   find  a  still  more  striking  resemblance ;  jurymen  were 
originaUv  termed  test£Sy  from  the  supposition  of  their  having  a 
personal  knowledge  of  the  has  they  were  called  upon  to  decide  ', 
hence  the  still  existing  law,  that  they  be  taken  ex  corpore  comitatus. 
This  institution  has  been  entirely  reversed,  since  juiymen  are  now 
not  testes  J  but  judices  factiy  .and  are  even  char^a  to  dismiss  from 
their  minds  anydiing  that  they  may  have  heard  or  know,  and  be 
wholly  guided  by  the  evidence  of  the  witnesses  brought  before 
them.      X  he  Roman  recuperatores  in  actions  of  tort,  nay,  also  ia 

'  CSc.  pfo  Manniay  la.  ^  Sen.  de  Benef.  3,  7. 

*  Ck.  in  Verr.  3,  5S.  ^  Cic.  in  Verr.  2,  13  $  Lit.  43^  %. 

*  Gains  4,  ^  46..  *  Tac.  An.  i,  74  s  A.  G«1K  N.  A.  10, 

*  Gans  4,  4  '^S*  >  9  S^*^  Vup,  3  \  Lit.  «6, 4S. 

*  T.  recoperatib. 
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actions  res  persecutsria^  were  not  what  English  juiymen  wfr^^but 
that  which  they  have  now  become.  A  trace  of  these  is  found  ia 
the  old  Germanic  constitutions  already  alluded  to,^  in  which  the 
freyen  and  schoffen  performed  the  same  functions  as  an  Eng^h 
jury.  It  may  be  that  recuperateres  were  often  used  in  all  cases  in 
which  the  quantum  of  damage  was  to  be  ascertained. 

The  third  duty  assigned  to  ncuperatores  was  of  an  international 
description ;  they  were  deputed  as  commissaries  to  settle  diffp- 
rences  between  Rome  and  federated  states  ;  or  between  the 
subjects  of  both  states  after  treaties  had  been  entered  into.^ 
Where  the  complaint  comes  from  the  side  of  indepoident  tSm^ 
such  ncuperatores  were  of  course  selected  exclusivjely  from  the 
Roman  senate  and  generals,^  and  entered  upon  their  Junctioos 
without  delay.*  Ut  tn  recuperatoriis  judiciis  ....  quasi  repente 
apprehensiy  sinceri  judices  fuimus. 

We  may,  therefore,  assume  that  there  were  three  descriptions 
of  recuperatoreSy-^t\kt  first  for  civil  suits,  acting  as  centumviri  for 
cases  less  than  i,ooo  asses  in  value  ;  the  next,  assessors  of  dam- 
ages in  actions  of  tort ;  the  last,  political  commissioners,  for  the 
settlement  of  diplomatic  differences. 


§  1997- 

Formofchtti-         The  form  of  chusing  recuperatores  was  by  the  presiding  ao- 
Ing  recupcn-      thority  proposing,  and  the  parties  challenging  such  as  did  not  suit 
'**'  their  purpose,  a  right  similar  to  that  of  cnalfenging  jurymen;  but 

which,  to  judge  from  Cicero,  fell  into  dissuetude.^  It  is  probable 
that  thereafter  they^  were  simply  assigned  by  the  prsetor  from  as 
alhum^  according  to  a  certain  rota.  It  is  now  impossible  to  as- 
certain the  class  whence  the  recuperatores  were  taken  \  but  it  is 
probable  that  those  performing  centumviral  functions  were  taken 
from  the  higher  class  of  society,  probably  the  equiteSy  at  all  events 
in  the  beginning ;  subsequently  this  was  doubtless  enlarged. 

The  selection  of  assessors  of  damages  probably  foSowed  the 
rule  applicable  to  judices^  in  private  matters  not  within  the  cogni- 
zance of  the  centumviral  court ;  and. 

The  recuperatores  for  settling  diplomatic  differences  were  natu- 
rally taken  n-om  those  employed  in  state  business. 

§  1998. 

The  moK  The  forms  of  procedure  under  the  kings  are  not  known ;  nor 

indent  fbrmi  of  jg  fhtf^  any  advantage  gained  by  speculating  upon  that  which 
'™^*"  must,  from  the  nature  of  the  government  and  constitution  of 


'  §  1x9,  h.  op. 

'  Festui  ▼.  redperado  Plebisc.  ad  Ther- 
meut  coU.  i,  Un.  39-43  (Haubold  Monum. 
P*  i37)>  it  M|  however,  erroneous  to  lefer 
the  origin  of  recuperatores  to  this  source. 


'  Lit.  16, 489  439  a. 
*  Plin.  3,  20. 

•CSc.  in  Verr.  a,  13,  3,  11,  iji  59' 
60,  5,  54 ;  SaT.  ZdMchr.  lo,  ^^%^* 
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Rome  as  a  new  state^  have  been  excedingly  simple.   Yet,  simple 

as  thej  may  have  been,  it  is  equally  dear  that  they  were  soon 

found  madequate  to  meet  the  requirements  of  an  advancing  age, 

and  rapidly  progressing  civilization ;  for  we  find  the  state  sending 

commissioners  to  Greece,  in  a.u.c.  301,  to  obtain  the  knowledge 

and  experience  requisite  to  frame  the  code  which  resulted  in  the 

laws  of  the  XII  Tables,  and  the  patricians  immediately  there-  The  period  of 

upon  settling  forms  of  actions,  and  rules  of  procedure,  to  carry  ^*  *"  y**'-. 

out  the  new  and  consolidated  system  of  legislation.     We  may,  and^itt.******"* 

moreover,  infer  that   these  forms  of  actions  and  rules  were 

found  deficient,  hence  their  revision  at  a  later  period. 

It  has  been  supposed  that  the  first  set  of  forms  and  rules  were 
surreptitiously  published  in  A.u.c.  441,  by  the  then  asdilitian  scribe, 
Cn.  Flavins,  afterwards  a  pnetor,  from  the  manuscript  of  Appius 
Claudius,  the  collector  of  them  ;^  that  a  supplement  containing 
forms  was  subsequently  introduced  by  CCIius,  about  A.u.c.  553  ; 
and  that  thenceforth  no  attempt  was  made  to  conceal  such  for* 
mular  process. 

Let  us  more  narrowly  examine  this  point.  In  the  first  place, 
the  law  having  been  collected,  consolidated,  amended,  system- 
atized, and  setued,  by  the  Decemviri — for  we  should  be  in  error 
if  we  supposed  that  entirely  new  code,  strange  to  the  country, 
had  been  imported — forms  of  action,  and  general  rules,  in  short, 
a  procedure  act,  was  necessaij  to  render  operative  the  new  law, 
which  was  by  no  means  detailed,  the  more  so  as  the  barbaric  sim- 
plicity, and  admitted  confusion,  inherent  in  former  procedings,  had 
fonned  no  sound  basis  for  the  new  state  of  things. 

These  forms,  then,  being  drawn  up  and  adopted  by  those  who 
practised  the  law,  it  is  natural  to  suppose  that  a  system  so  intirely 
new,  should  appear  to  the  generality  of  the  unskilled  public  ex- 
ceding^  involved,  mysterious,  and  incomprehensible  ;  the  law 
^%y  toO)  intirely  in  the  hands  of  the  patricians,  which  we  may 
take  to  be  the  only  educated  class,  it  was  out  of  the  question  that 
the  plebeians  should  think  of  meddling  with  such  matters.  They 
jud,  moreover,  no  inducement  to  do  so,  as  their  patrons,  whose 
interest  was  identical  with  their  own,  managed  this  business,  as 
^  as  we  are  now  informed,  with  judgment  and  ability.  The 
laws  of  the  XII  Tables  were  placarded  all  over  Rome,  on  brazen 
tablets,  and  remained  there  till  the  third,'  nor  did  they  disappear 
until  between  that  and  the  sixth  centuiy  of  our  era,  which  makes 
it  the  more  surprising  that  we  should  possess  nothine  beyond 
rve  fragmental  portions  of  them.^  These  forms  and  nues  were, 
however,  not  placarded  :  hence,  probably,  arose  the  report  that 

'Cic.adAtIi.69  2;Cic.Ofat.i,4i,pro         *Cyp.  £p.  a,  %i   Cic.  de  Legg  a,  4, 

Mnr.  II J  Qaim&L  Inat  Ont.  3,  8  $  Pomp,  ft  ai. 

**•'»*»»»%  6,  ^  7  J  Uy,  99  46  J  Plin.         •  Lit.  3,   57  j    Lit.  6,  1 5  Diod.  Sic. 

H.  N.  33, 1 }  A.  Gen.  N.  A.  6,  9 ;  Val.  Bib.  la,  a6.    Perished  at  the  burning  of 

Mn.  a,  5,  Ay  §  15^  h.  op.  Rome,  364  a.v.c.  but  were  restored. 

VOL.  III.  R   R 
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the  patricians  kept  them  secret,  lest  the  plebeians  should  infsule 
their  prerogative,  and  hereupon  some  democratic  jealousy  mi^ 
have  arisen ;  and  although  a  certain  amount  of  disindinadon  to 
instruct  persons  not  belonging  to  their  own  class,  in  the  scieiKe 
of  law,  may  have  existed,  because  in  this  consisted  a  great  pan  of 
the  patrician  power,  it  is,  nevertheless,  absurd  to  suppose  Aat 
forms  could  be  kept  secret  which  were  daily  used  in  open  court) 
in  the  presence  of  the  parties,  of  the  witnesses,  and  of  the  gencnl 
public. 

Nevertheless,  that  the  practice  of  the  law  was  still  coafined  to 
the  same  class  is  clear,  because  in  far  later  times  we  find  the  patri- 
cians exclusively  occupied  with  l^al  business  as  theretofore ;  and  it 
was  not  till  a  verv  late  period  of  Roman  histoiy  that  all  dasses 
practised  the  legal  profession,  not  indeed,  until  it  had  become  a 
mercenary  profession,  and  the  clients,  instead  of  applying  to  thdr 
legal  patrons  for  the  conduct  of  their  afiairs,  sought  die  advice  of 
those  most  notorious  for  legal  ability. 

Under  the  Byzantine  empire  the  decadence  of  the  legal  pro- 
fession appears  to  have  reached  its  bathos,  the  practice  to  hare 
declined  into  the  hands  of  freedmen,  and  its  prestige  to  have 
vanished  to  the  extent  of  its  bemg  considered  as  an  unworthy 
occupation  for  a  person  of  noble  lineage. 

The  effect  of  this  progress  in  legal  practice  on  niodem  Europe, 
is  developed  in  a  former  part  of  this  work.^ 

These  latter  forms  of  procedure  are  thoso  which  we  meet  with 
in  the  fifth  and  sixth  centuries  from  the  building  of  the  city;  and 
although  the  notices  even  of  these  are  sparing,  we  may,  neverthe- 
less, form  some  general  conception  of  them  from  the  allusions 
to  be  met  with  in  different  authors. 

§  1999- 

Theiefb  Many  authors  state  the  legis  actianes  to   have  been  fire  in 

number,  that  per  sacramentum — ftr  judicis  p9Stulati$nem^pir  com- 
iictiomm — per  manus  injectionem — it  per  pignoris  captionem;*  and 
these  it  is  proposed,  in  the  first  mstance,  to  notice  m  their 
order. 

There  is  some  difficult  in  not  supposing  at  the  fir$t  g^aoce 
that  the  second,  third,  and  fourth,  at  least,  are  not  steps  in  the  pro- 
cedings  of  the  first ;  and  wese  it  not  for  the  direct  ttttimonjr 
of  Guus,  most  legal  antiquarians  would  probably  adhere  to  this 
opinion. 

Actio  «ci»-  Sacraments  actio  generalii  iraty  and  applied  to  causes  of  actioo, 

for  which  no  particular  remedv  was  assigned ;  Gaius  tells  us  that 
there  was  a  certain  danger  in  it,  on  account  of  the  risque  of  false 
testimony,  as  Savigny  reads  the  passage,  and  contrasts  it  witb  the 

'  ^  5oo»  b.  op.  *  Gaittf  49  %  xt. 
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daager  involved  in  the  actio  cndit^t  ptcuniit  of  Us  own  time,  in 
which  the  defendent  runs  a  risque  by  rashly  denying  his  liability, 
and  die  plaintiff  by  not  suing,  because  in  the  case  of  the  actio 
laaramtnti^  the  peranum  claimed  the  amount  of  the  penal  sum  of 
the  sacranuHtum ;  but  in  diat  of  the  actio  per  sponsionem^  the  sue- 
cessfid  party. 

The  peiud  sum  of  the  actio  sacramenti  was  duplex ;  the  first  Sums  above 
appljring  to  sums  claimed  above,  and  the  other  to  those  under  ■"**  ""**" 
1,000  asses.    ^  ^ 

When  the  amount  of  the  sum  claimed  amounted  to  i,ooo  asses, 
or  250  sesterces,  the  penalty  was  fixed  at  500  asses,  or  125 
sesterces — ^namely,  at  half  of  the  subject  matter  of  the  action. 

When  the  amount  claimed  was  below  this  sum,  the  penalty 
was  fixed  at  50  asses,  or  iz\  sesterces. 

But  in  questions  of  dispute  as  to  the  state  of  liberty  or  servi- 
tude of  an  individual,  the  latter  penalty  was  always  adopted, 
because  it  was  considered  un&ir  to  impose  the  higher  sacramentum 
on  the  aisertor  libertatis'^  this  was  based  on  the  principle  of 
favoring  liberty,  ^n/mj  causa^  and  as  an  inducement  to  persons  to 
become  adsertoresj  by  not  imposing  too  heavy  a  satisdaiio  on 
them.  Unfortunately  the  rest  of  this  passage,  probably  contain- 
ing the  sequel  and  including  the  commencement  of  ttiat  which 
treats  of  the  second  species  of  action,  is  partly  illegible  and  partly 
missing  in  the  ancient  Veronese  MS.  of  Gaius^,  so  that  we  are 
left  considerably  in  the  dark  respecting  these  two  points. 

From  other  authors  it,  however,  appears  that  the  plaintiff  called  Fofn  of  the 
ujwn  the  defendent,  both  parties  being  in  court,— ^«fl»^  te  in  ^J^^^^' 
jure  conspicio  postulo  anne  siesauctor  ?^  To  which  he  replied  in  the 
negative.  Whereupon  the  praetor  said, — ^uando  negaty  sacra* 
mtnto  quaritOy  whereby  was  meant  the  challenge  to  the  defendent 
to  support  his  assertion  by  promising  to  pay  a  certain  sum  of 
money  if  it  were  not  so,  in  the  following  form  : — ^ando  negaSj 
tt  sacramiHto  qmnauegenairio  provoco :  spondesm  te  daturum  quin* 
gentss  si  auctor  sis  r  if  which  is  meant,  ^^  if  I  prove  you  to  be  the 
author  or  possessor,^'  to  which  the  other  replied, — Spondeo  quin- 
^entosy  si  auctor  siem.  The  matter  then  proceded  by  way  of 
resdpulation^ — Tu  vero  spondesne  idem  ni  sim?  Reply, — Et  ego 
ijume  spondeo. 

If,  on  the  contrary,  the  defendent  affirmed  himself  to  be  the 
Quctory  the  action  proceded  thus, — ^ando  aisy  neque  negasy  te 
aucttrem.essej  hunc  bominem  (fundum)  ex  jure  quiritium  meum  esse 

^  One  of  the  learned  editon  writeSf— Fo-  diccbatur,  deicriptio ;  denique  illiut  artkufiy 

FoUuiii  quod  haocolim  exci^ebatpaginamy  in  quo  condic6onet  indolem  Gaius  noiter 

dtfcrditiim  ene  coMtat  t  de  qna  re -videnda  exposuit,  pan  prior;  potteriorem  exhibet. 

ctpne&tio.  Cttjiiilbliiarguincotum  triplex  Page  cxct.    Ed.Ooe1ch.etLachm.1S36. 


flufai  fiuMe  penoadeo :  tractatus  de  tacra*         '  Cic.  pro  Caec.  19 ;  Val.  Prob.  in  IjbeUo 
mend  actiooe  contiaQatio  et  finjs^  ddnde      de  nods  Romanomm  interpret. 
Ktionii  qas  per  jndidf  poitiiUtioncin  fieri 
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Acdo  per 

pottulationcm 

jvdicis. 


Actio  per  coa- 
^tiancm. 


ah.  The  prstor  then  called  upon  the  defendent  to  say  whether 
he  traversed  this^  and  if  so,  the  defendent  replied, — £t  ep  nmdm 
homimm  {fundum)  meum  essi  aio  ex  jun  quiritium  sed  nnne  tu 
dicis  qua  causa  vindicaveris.  Security  for  the  non-deterioration 
of  the  property,  pindenti  lite^  was  then  demanded  from  the  pos- 
sessor,^ which,  if  he  refused  to  give,  the  possession  was  transferred 
to  the  plaintiff,  who,  on  his  part,  was  required  to  give  security  in 
like  manner ;  but  if  both  declined,  the  defendent  retained  his 
possession,  because  in  pari  causa  mili9r  est  conditio  possidentis. 
The  cause  then  proceded. 

§   2000. 

Of  the  actio  per  postulationem  judicis  little  beyond  the  name 
can  be  ascertained  with  any  degree  of  certainty.  It,  however, 
undoubtedly  consisted  in  the  parties  determining,  in  the  presence 
of  the  {presiding  magistrate,  the  issue  to  be  tried,  and  then  demand- 
ing a  judex  or  arUter^  to  whose  judgment  they  bound  themselves 
to  submit.  They  were  under  the  necessity,  moreover,  of  accu- 
rately reducing  the  issue  to  a  known  form.  This  mode  of  trial 
had  a  certain  elasticity,  and  could,  in  many  cases,  be  adopted  in 
the  stead  of  the  legis  actio  sacramento.^ 

§   2001. 

The  condictio  derived  its  name  from  the  notice  given  to  appear 
before  the  praetor  and  condicercy  agree,  to  the  nomination  oizjudtx 
on  a  certain  day,  nam  actor  adversario  denuntiabatj  ut  ad  judicm 
capiendum  die  xxx  adesset,^  Gains  |;hereupon  observes  that  the 
term  has,  in  modern  parlance,  acquired  another  signification.  The 
Lex  Silia  introduced  this  new  legis  actio^  for  cases  in  which  the  ques- 
tion of  a  dare  of  a  certain  thing  was  in  issue.  The  object  of  it 
is  sufficiently  clear,  from  the  fact  of  its  being  confined  to  actions 
of  debt,  where  a  certa  pecunia  was  sought  to  be  recovered ;  the 
forms  then  in  uscy  per  sacramentum  zai  judicis  postulationem^  being 
found  to  be  too  cumbersome  for  the  recovery  of  simple  contract 
debts,  hence  the  introduction  of  this  law,  the  practical  eflect  of 
which  was,  to  enable  the  plaintiff,  by  a  simple  denunciatie  before 
the  prsetor,^  to  compell  the  defendent  to  agree  to  the  appointment 
of  zjudex  within  thirty  days. 

This  principle  of  affectmg  a  peculiar  species  of  action  to  con- 
tracts, was  subsequentlv  extended  by  the  Lex  Calpumia^  a.u.c. 
604  to  the  dare  of  all  determinate  objects,  termed  res  certa j^  but 
where  it  was  a  question  of  a  facere^  then  these  actions  did  not 
apply,  and  the  older  actions,  sacramentum  and  postulatio  juHcii^ 
must  be  used. 

>  Paulus  R.  S.  I9  XI,  ^  I ;  Cic.  in  Verr.  '  G«ios  4*  %  18,  29;  WaJCer  G»  <i 

T,  45,  ad  quem  Jac.  Menardus.  R.  R.  ^  679,  n.  33. 

'  Ckuiis  4,  §  ao.  *Gaius4,^33. 

'  Gaiui  4,  %  19,  %  10.     ' 


LIG.  ACT.  ANTiq^  POSTULAT.  JUD.  CONDICT.  MAK.  INJICT.     3O9 


§   2002. 

The  fourth  Ugis  actio  was  the  manus  injectio^  which  is  thus  Legti  actio  per 
described  hy  Gaius,^  the  only  authority  we  have  on  the  matter,  manut  injec- 
"  At  a  later  period/'  says  that  author,  *'  for  certain  reasons,  cer-  *******"• 
tain  laws  allowed  the  imposition  of  hands,  or  arrest,  termed  manus 
injiciio  pro  judicato^  as  against  certain  persons,"  and  in  certain  Pko  jadicato. 
instances ;  thus  the  Lex  Publilia  lay  against  him  for  whom  a 
surety,  sponsor ^  had  paid,  in  cases  where  the  principal  debtor  had 
not  repaid,  within  six  months,  the  sum  advanced  by  his  surety. 
In  like  manner,  the  Lex  Furia  de  sponsu  lay  against  him  who 
had  exacted  more  than  a  virile  portion ;  lastly,  he  tells  us  ^^  that 
many  other  laws  admitted  this  action  in  a  multiplicity  of  cases." 

^  There  were,  moreover,  other  laws  which  allowea  of  the  manus  Pun. 
inJHtto  puraj  as  distinguished  from  the  pro  judicato^  such  as  the 
Ux  Furia  ^  testamentariaywhich  lay  against  him  who  had  received 
more  than  i,ooo  asses,  legatorum  nomine  or  m^tis  causa j  if  not 
specially  exempted  from  the  operation  of  that  law  in  so  doing. 
The  manus  injectio  also  lay  against  usurers  for  the  return  of 
usurious  interest,  in  virtue  of  the  Lex  Marcia.  By  these  laws, 
and  odiers  resembling  them,  it  was  competent  to  remove  this 
sequestration  or  distress  by  legal  process,  because  the  plaintiff  in 
this  action  did  not  add  the  expression  pro  judicatOy  *  as  of  judg- 
ment,' but  mentioned  the  cause  of  action,  saymg,— Oi  earn  rem 
ep  tihi  manum  injicioy  whereas,  in  cases  pro  judicatOy  he  said, — Ob 
em  rem  ego  tibi  pro  judicato  manum  injicio. 

^  At  a  later  period,  another  law  (the  name  of  which  is  lost},' 
zDowed  the  reus  in  all  cases,  except  in  those  pro  judicatOy---<i{ 
judgment  of  debts,  and  where  money  has  been  paid  for  another, — 
ieptnsuMy  to  relieve  himself  from  the  manus  injectioy  arrest,  and  try 
the  cause,  hence,  thereafter,  the  judgmen*t  debtor,  oxjudicatusy  and 
be  on  whose  behalf  a  sum  of  money  had  been  paid,  might  give 
^^{vindex)\  but  in  default  thereof,  must  submit  to  be  t^en 
borne  by  the  creditor,  which  we  are  informed  was  always  ob- 
served, so  long  as  the  legis  actiones  were  in  use.  Hence,  con- 
tinues Gaius,  '^  in  our  age,  the  defendent,  in  cases  of  judicatum 
or  depensumy  is  compellable  to  give  security  for  the  payment  of 
such  judgment  debt." 

The  preceding  under  this  form  of  action,  therefore,  appears  to  Sammaty. 
X  this :  in  cases  of  simple  contract  debts,  where  the  surety  had 
been  adjudged  to  pay  a  sum  of  money  for  a  principal  debtor  for 
whom  he  had  become  security,  he  could  after  the  expiry  of  six 


'  G»H  4,  ^  u.  *  Vatia,  Valeia,    ViUia,    Velleia,    or 

'Hoc  Gaiai  ta^  nee  me  prccerity  in      Hnachke  reads  Valgia, |Saingny,  Aquilia. 

fi3nuLegiiFori«teitunencan»^j«&»fi9         ^Fobttv.  mdex;  I^ke  ti^  58. 

Tcrbom  toKiicum  in  iMi  lege  bob  tit  s  quod 

nictar  anlh  ratioBe  factum. 
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months  seize  the  debtor  wherever  he  found  him,  and  of  his  own 
might  detain  his  person  until  he  satisfied  the  debt)  and  this 
power  of  arrest  was  extended  by  particular  laws  to  other  cases. 

But  where  the  debt  was  not  of  judgment,  the  defendent  had  the 
power  of  appealing  to  the  court ;  in  this  latter  case,  then,  it  was 
nothing  more  tiian  a  mode  of  compelling  the  adversary  to  come 
into  court,  or  to  submit  to  remain  in  arrest. 
Right  of  airot         This  was,  doubtless,  the  hardship  complained  of  by  the  pi^ 
complained  of     beians,  that  they  were  arrested  in  a  summary  way  by  their  creditonf 
bythepiebdaoa.  ^^j  j^p^  j^^  dunmce  Without  an  adequate  remedy  i  when,  there- 
fore) we  read  of  the  people  demanding  novas  tabtdas^  it  has  pro- 
bably allusion  to  this  state  of  the  law,  which  they  required  shouiii 
be  modified,  as  it  appears  to  have  been  fcom  time  to  time ;  some, 
however,  suppose  that  by  the  nova  tahula  was  meant  die  re- 
mission of  their  debts ;  doubtless,  the  law  of  the  Twelve  Tables 
permitted  the  persons  so  arrested  by  their  debtors  to  be  pretty 
severely  handled.^ 

On  the  substitution  of  the  formular  process  for  the  hp 
actionesj  the  arrest  seems  to  have  been  abolished,  and  hail  or 
security  substituted  for  it ;  nevertheless,  we  must  necessarily  sup- 
posej  that  if  this  bail  or  security  was  not  forthcoming,  the  debtor 
could  be  imprisoned,  unless  he  became  a  bankrupt  or  insolvent, 
and  surrendered  to  his  creditor,  in  satisfaction  of  his  daim,  ail  or 
su^icient  at  least  of  his  property,  to  satisfy  the  demand  against 

§  2003. 

Pignoris  capdo.        The  fifth  sort  of  legis  actio  was  the  pignoris  captioy  whidi 

Gaius  informs  us  was  founded  in  some  cases  on  custom,  in  others 

Mifitaiit.  on  law.*    By  custom  its  origin  is  military,  it  being  permitted  tea 

soldier,  pignus  capert^  on 'account  of  his  stipend,  or  as  militan^  cf 
that  which  was  distributed,  if  it  were  not  paid  to  him }  the  like 
extended  to  his  horse-money,  as  equestrey  being  his  allowance  for 
the  purchase  of  a  horse ;  and  in  like  manner  to  his  forrage,  s'- 
hordeumy  or  corn-money,  the  sum  allowed  him  for  purchasbg 
barley  for  his  horse,-  both  of  which  he  might  attach  for  the 
respective  purposes. 

Lepln.  The  pignoris  captio  ex  lege  was,  however,  different,  and  is 

founded  on  the  Twelve  Tables.  It  lies  against  him  who  has  pur- 
chased a  sacrificial  victim  and  not  paid  for  it :  likewise  against  him 
who  has  not  paid  the  hire  for  a  beast  of  burden  which  the  owner  has 
let  to  hire,  with  the  view  to  expending  the  money  received  there- 
from in  dapemy  i .^,,  in  sacrifices.  Another  law,  the  name  of  which 
is  illegible,  allows  this  remedy  to  farmers  of  the  public  revenue, 
puhlicaniy  against  those  who  were  in  any  way  in  arrere  of  taxes. 
In  all  these  cases  the  pignus  must  be  attached  by  a  certiin 

'  §  141 S,  h.  op.  >  Gains  4,  S  »6. 
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ftrmk  to  render  it  of  legal  eflEect  \  ^^  whence/'  says  Gains,  '^  the 
najoritj  of  jurists  consider  this  to  be  a  Itgis  actio  ;  on  the  other 
iuad,  it  is  defective  in  a  material  incident  of  the  hgss  actio — viz., 
that  it  is  not  done  in  the  presence  of  the  praetor,  and  usually  even 
in  tlie  absence  of  the  adversary,  and  may  be  done  on  a  dios 
nefastusi'*  whereas  all  the  other  actions  must  be  brought  on  a 
diesfastMSy  in  the  presence  of  the  adversary  and  before  the  prston 
Some  of  these  objections  appear  equally  to  apply  to  the  manus 
injettiiy  especially  to  that  pro  judicato,^ 

§  2004. 

Thus  much  has  been  premised,  with  respect  to  the  Icgis  actionesy  The  decline 
because  without  a  knowledge  of  them,  much  becomes  obscure  o^f^^^^ 
under  the  later  system  which  otherwise  would  not  be  so,  and  ■*******^ 
because  allusions  are  frequently  made  by  historians  and  jurists,  to 
fonns  then  obsolete.     This  antiquarian  law  was,  however,  pro- 
bably as  familiar  to  the  legal  profession  of  that  day  as  to  our 
modem  lawyers,  is  the  action  ^uo  minusy  or  the  doctrine  of  lines 
and  recovenes,  or  the  still  more  recently  abolished  but  elegant 
fiction  by  which  the  title  to  real  property  was  brought  within  the 
cognizance  of  a  common  law  court,  by  the  interposition  of  those 
imasinaiy  plaintiffs  and  defendents,  John  Doe  and  Richard  Roe. 

Had  it  not  been  for  the  valuable  discovery  of  the  Institutes  of 
Gaius,  we  should  know  little  indeed  respecting  the  law  anterior 
to  the  formular  process  matter ;  and  we  are  informed  by  that 
author,  that  the  current  Icgis  actiones  were  so  called,  because  they 
were  established  by  particular  laws,  it  not  having  been  formerly 
the  custom  of  the  praetors  to  introduce  new  forms  of  actions  by 
their  edicts.  It  is  curious  to  observe  the  parallel  of  Rome  and  of 
Great  Britain :  these  actions  of  law  may  be  compared  to  our 
onginal  writs,  the  first  departure  froqi  which  was  introduced 
b\'  actions  on  the  case,  and  which  have  subsequently  been  modi- 
Sed  by  legislative  enactments,  and  in  modern  times  more  espe* 
ciallj  by  the  k-egulae  generales,  under  2  Wm.  4,  39 ;  and  lastly, 
^  the  Common  Law  Procedure. Act^  15  and  16  Vic,  c.  76, 
^d  the  County  Court  Acts,  and  which  are  threatened  by  a 
still  fiirther  and  more  vital  alteration  of  principle  by  the  tendency 
'^  fuse  law  with  equity,  as  has  already  been  done  in  the  Unitedi 
States  of  America. 

On  account  of  the  law  having  been  settled  by  the  XII  Tables,. 
^nd  other  special  enactments,  it  was  necessary  to  adhere  strictly 
to  the  words  of  those  laws,  any  departure  from  which  rendered 
the  pleading;  bad,  and  subjected  the  plaintiff  to  lose  his  cause 
ondemuTfer^  Gaius?  ^ves  an  example  of  this  in  an  action  laid 

'  Some  airthofi  draw  a  ditdncidpii  be-     able  dinertatioa  on  this  subject  in  Hopfiier. 
^^tta  these  sad  t^e  actus  Ieg;ttimi,  vide  an      Com.  Appendix  iii.  p.  S46. 

•Inst.  4,^  II. 

•«■- - 
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for  damage  done  to  vines  specifically ;  but  the  words  of  the 
XII  TaUes  being,  in  general  terms,  di  arbarihiSy  and  not  ^ 
vitlbus  succisisy  the  plaintiff  could  not  succede  ;^  hence  it  appears 
that  the  same  rule  applied  as  with  us,  Baron  Parke  having  cor- 
rectly laid  it  down  as  law,  that  where  a  particular  form  of  plead- 
ing, enacted  by  statute^  is  not  exactly  followed^  if  such  form  be 
bad  at  common  law,  and  only  valid  by  statute,  it  is  bad  if  the 
statute  be  not  exacdy  followed,  because  it  can  not  be  said  to 
be  good  by  statute,  and  is  bad  at  common  law  ;  this,  until  die  last 
enactment,  which  remdies  the  difficulty  in  express  terms,  doubt- 
less on  account  of  this  very  decision,  was  law.  In  pleadings,  toe, 
it  is  usual  to  follow  the  exact  words  of  the  statute,  in  order  to 
avoid  this  inconvenience.  Subsequently  the  common  law,  which 
had  been  reduced  to  the  form  of  statute  in  the  XII  Tables,  and 
which  is  by  its  very  origin  more  elastic,  grew  up  again  out  of  the 
daily  business  of  life,  and  then  the  M  procedure  or  actions  were 
found  inadequate  and  inapplicable  to  this  customary  law ;  wheni- 
upon  new  forms  of  procedure  were  introduced,  partly  by  special 
laws,  but  more  generally  by  the  praetor. 

For  certain  purposes,  the  legis  actio  was  retained — namdj,  in 
actiones  ret  vindicationis  and  dc  damno  infecto  before  the  Centum- 
viral  Court ;  but  as  it  became  a  part  of  the  new  procedure  by 
adoption,  it  will  be  more  convenient  to  treat  it  under  that  head. 

•♦ 

'  Omne  mtjut  in  le  continet  min«s»  was  not  then  a  maziffl,  at  leait  of  tbt  afe. 
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TITLE    IV. 

De  Actitaibat  Fofmttlattitt>->Dt  Oompositaoiie-r>De  im  Ju  VacadMt  AMfei^i|a->Oc  Via- 
&SM>«  Trphm^nnt  P»  AcQoais  idiiamp  et  P«tulttioa*<-P4  A4?9««ti|-<rPe 
Yadhwonii*— >Pe  Qtnlione  lidgantium — ^De  Partibus  Fonowlir^Demoqitntio— lo- 
teado— A^jndkatio— Condeinoatio— Pe  Flctionibot. 

§  WO5. 

We  now  come  to  the  second  period. 

The  defect  found  in  the  ancient  Ugis  aetioms  was  the  excessive  Striageiicy  of 
stringency  with  which  an  adherence  to  the  letter  of  the  hw  was  ^  ^^  *c* 
inforced,  in  consequence  of  which  many  cases  went  ofF  upon  the  ^^j*"*^**^  * 
pleadines,  instead  of  being  tried  on  the  merits ;  they  had,  how- 
erer,  <kme  eood  service,  and  produced  great  benefit  by  settling 
the  law  and   developmg  it  phHosophically  to  an  extraordinary 
degree,  and  with  this  substructure,  it  was  possible  to  remedy  « 

the  evfls  which  existed,  and  to  build  up  a  new  system  on  prin- 
ciples received  as  correct  and  logical,  which,  without  this  foundar 
tkxi,  would  have  been  as  impossible,  as  to  have  introduced  the 
15  and  16  Vic,  cap.  76,  without  a  well  digested  system  of  plead- 
ing as  a  basis. 

The  Improved  stfte  of  society,  too,  daily  gave  rise  to  many  new 
questions  of  ri^t,  a|nd  the  increase  of  business  required  that  the 
formal  part  of  tne  suit  should  be  curtailed,  which  we  shall  see  was 
efiectea  by  the  introduction  of  set  formulae  and  fictions. 

Under  the  old  system,  tQo,  the  presiding  ouigistrate  was  not  inguffideat 
allowed  sufficient  discretion^  in  settling  the  issue  to  be  tried,  so  that  ^^^  of  inter- 
the  parties  often  came  to  trial  with  clumsy  issues  and  npn-issuable  ^^^,^^^ 
pleadings.   To  remedy  these  defects,  the  Lix  Mbuti^  was  passed,  tnte. 
of  the  date  of  which  there  is  no  trace,  but  which  in  effect  substi- 
tuted die  so-called  formtdar  process  for  the  legis  aetiones.   \t  would,  Fonnuhr  pro- 
however,  be  an  error  tq  suppose  that  the  old  forms  wefe  whoQy  ««  introduced. 
and  indrely  swept  away^  and  new  ones  substituted  in  their  place  \ 

>  Gttin  ^  ^  30  s  A.  OcU.  N.  A-  l/S,  i«« 
VOL.  III.  S   S 
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such  was  not  the  case,  the  new  forms  were  engrafted  mpoa  the 

old  ones,  which  were  settled,  and  shortened  by  feigning  much  to 

have  been  done  which,  in  fiict,  was  not  done  ;  they  were,  in  fact, 

rather  superseded  by  a  new  edition  than  by  a  new  work.    After 

the  Lex  Mbutia^  Julius  Caesar  passed  a  law  of  the  same  nature, 

Lex  i£butia       and  to  which  the  Lex  Julia  Privatorum  of  Augustus  appears  to 

"Sfr^h*?  Jj*^*  have  been  a  supplement.     The  Lix  JSbutia,  with  these  two  i<^« 

actionci  eo        J^^^^y  achieved  the  total  extinction  of  the  actiones  Ugis  eo  nmint^ 

with  the  one  single  exception  of  the  Centumviral  Court,  in  which 

they  were  retained  in  actiones  rei  vindicationis  and  damni  inficti^ 

why,  and  with  what  object,  does  not  so  clearly  appear.^ 


nomine. 


Theaom- 
poddo  Co  be 
attempted  be- 
fore action. 


in  jot  Tocatioi 
oriommoni. 


§   2006. 

Before  any  steps  were  taken  in  an  action,  we  learn  from  the 
testimony  or  Cicero  and  Livy,*  that  it  was  customaiy,  at  least  to 
endeavour  to  adjust  the  difference  in  a  private  manner  by  what 
was  termed  a  composition  in  which  the  friends  of  both  litigants  took 
part,  and  were  called  disceptatores  domestici  ;  if  the  good  offices  or 
these  failed,  there  was  no  remedy  but  by  an  appeal  to  law,  and  ail 
actions  began,  as  now  in  England,  with  a  summons,  termed  in  jiu 
vocatio. 

§  2007. 

This  in  jus  vocatio  was  not  by  official,  but  by  the  simpl; 
authority  of  the  plaintiff,  as  it  now  is  in  England,  when  pro- 
cedings  are  commenced  in  the  superior  courts.'  The  service, 
we  must  infer,  required  to  be  personal,  from  its  being  verbal,  as 
well  as  on  account  of  its  form,  in  jus  eamus^^injus  vent — iojutu 
ud  tribunal — in  jus  ambula.  As  it  was  natural  that  defeoder.ts 
should  often  decline  to  comply  with  this  police  invitation,  it  wa' 
necessary  to  have  means  of  compelling  a  defendent  to  appear :  thi^ 
was  done  by  the  plaintiff  calling  the  bystanders  to  witness^  with 
the  words,  Licet  antestari  ;  and  on  their  answering  in  the  afimu- 
tive,  touching  their  ears  in  witness  thereof,  and  adding  the  word, 
Menunto.^  Horace  alludes  to  this  custom  in  the  famous  ode  in 
which  he  describes  his  persecution  by  a  bore.^ 

Casu  venit  ebvius  illi 

Adversarius  et.     ^0  tu  turpissime  magna 
Exclamat  voce ;   et  *'  Licet  antestari."     Ego  vero 
Oppono  auriculam.^     Rapit  in  jus ;  clam$r  utrin^e 
Undique  concursus. 


■  Gaiut  4»  §  3i»  95>  A.  Cell.  N.  A. 
169  xo ;  Cic.  pro  Cac.  33  i  Decl.  pro 
domo  20 :  \     >  h.  op. 

*  Pro  P.  $2^ntD,  5  et  XX ;  Hist  4*  9.* 

*  In  the  inferior  cooit  uie  sommoni  it 
leired  by  the  high  bailiff,  as  hj  thr  Jatcr 
Roman  Law  by  meant  of  cxccntoret. 


*JiitL  Lipdot  jjoctit.  per  epA  ih 
detcribet  a  tculptared  head  with  loaae  oce 
touching  the  ear,  with  the  luaifaot 
JIMHtfOMETS. 

*  Serm.  i,  9,  74. 

*P&n.  ii»45. 
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The  case  in  which  Horace  represents  himself  as  called  upon  to 
witness  the  arrest  of  a'  defendent  was  a  casus  vadatus^  or  one  in 
which  the  reus  had  put  in  bail  for  his  appearance ;  on  default, 
therefore,  his  bail  would  have  become  liable ;  Horace,  accordingly, 
becomes  a  witness  to  his  refusal  to  go  into  court  when  required, 
having  in  a  former  part  of  the  ode  refused  to  support  him  in  court — 

Inteream  si 
Aut  valto  stare  aut  novi  civilia  jura. 

The  having  thus  obtained  a  witness,  intitled  the  plaintiff  to 
drag  the  defendent  into  court  as  he  best  might,  and  this  is  in  ac- 
cordance with  the  law  of  the  Twelve  Tables,*  si  in  jus  vocat  Law  of  the 
atque  eat,  ni  it  antestaminoy  igitur  em  capita^  si  calvitur  pedetn  ve  »i  Tablet 
itruit  manum  endo  jacitOj  si  morbus  avitas  ve  vitium  exit  qui  in  JI^^^J^  :^ 
lus  vocahit  jumentum  dato^  si  nolet  arceram  ne  stemito.^ 

A  certain  class  of  persons  might  be  arrested  and  carried  before  DUpennbie  in 
the  praetor  without  this  formality,  who  were,  nevertheless,  not  ^*^*^^ 
criminals ;  these  were  those  so  termed  ignominious  or  infamous,  J|^n«.  ^^  ^*^ 
tinomniosi  or   infames^  who  were  therefore   Intestahiles^  hence 
Plautus.* 

Ph.  Ambulainjus.     Th.  Non  eo.     Ph.  Licet  te  intestari  ? 

Ph.  Jupiter  te  male  perdat :  intestatus  vivito. 

CuRc.  Jt  ego  quern  licet^  te.     Ph.  Adcede  hue.     Th.  Servbm 

antestari,  vide, 
CuRC.  Hem  ut  scias  me  liberum  esse,    Th.  Ergo  ambula  in  jus. 

Hem  tibi. 
CuRC.  O   Gives,   Gives !     Th.     ^id   clamas  ?     Ph.    ^id 

istum  tibi  tacdo  est. 
Th.  ^ia  mibi  libitum  est. 

And  again  Plautus:^ 

Nonne  antestaris 
Tuan,  ego  causa  camufex 
^oiquam  mortali  libero  aur'eis  alteram  f 

Hence,  it  would  rather  appear  that  those  infames  facti,  as  well 
as  ;»m,  could  be  summarily  dragged  ofF  and  compelled  to  give 
security  for  their  appearance;  Furesy  Raptoresy  and  the  like,  and, 
indeed,  all  accused  of  positive  crimes,  could  undoubtedly,  as  they 
can  in  England,  be  apprehended  by  any  passer  bv,  and  taken  before 
the  competent  authority,  in  the  name  of  the  public  security. 

At  a  later  period  of  Roman  history  the  severity  of  the  law  Subwquent 
of  the  XII  Tabl.es,  regulating  the  vocatio  in  jus,  was  modified,  modification  of 
and  it  became  necessary  to  obtain  the  Praetor's  leave*  previously  to  ^l^^^ 

Tables. 

'  Gc.  de  L.  L.  !>  4;  A.  Cell.  N.  A.         '  Cure.  5,  2,  23. 

>0f  I.  *ln  Pen.  4,  9,  10. 

'  Godufr.  xii  Tab.  frag.  Ub.  7,  3.  *  Gaiut  4»  \  182. 
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Right  of  domi- 
cile could  not 
be  infringed. 


Keeping  ^OQK. 


Sclcpenona 
could  no  longer 
be  carried  into 

COOft. 


summoning  a  certain  class  of  persons.  These  were  matronS)^ 
impiibereS)  giHs,  because  they  were  under  die  control  of  otiien.* 
Clients  and  children  could  not  summon  their  patrons  and  parents 
without  permission  previously  obtained,'  under  a  penalty  of  fifty 
aurei^^ 

It  was  also  provided  that  no  one  should  be  fordblydni^ 
from  his  house — quod  sua  cuique  domus  obpenatium  religtman  tutissi- 
mum  deberit  esse  refugtum;  or,  in  English,  ^' every  man's  house  is 
his  castle,''  ^  whicn  did  not,  however,  apply  to  vinejrards,  despite 
god  Priapus,  nor  public  houses  or  places,  sttch  as  baths  or 
theatres.^ 

If,  however,  a  defendent  '^  kept  house,"  Or  ^  kept  out  of  the 
way,"  to  avoid  the  process  of  the  court,  either  a  denundatk^^ 
litttra^  or  aUctum^  was  issued  against  him  by  the  ^aetor,  being  an 
official  notice  to  appear  \  but  if  he  paid  no  TCfguA  to  this,  the 
plaintiff  was  put  into  possession  of  his  property  in  bona  mittAatv^ 
which  resembles  the  distringas,  to  compeU  an  appijarance  by  the 
former  procedure  under  2  w  ill.  4,  39. 

The  practice  of  placing  defendents  who  were  feeUe  from  age, 
or  labouring  under  infirmity  or  illness,  on  a  horse,  as  directed  by  the 
Law  of  the  XII  Tables,  and  so  bringii^  them  into  court,  bad 
fallen  into  dissuetude  in  the  age  of  Geiuus,  although  it  does  cot 
appear  whether  the  whole  procedure  of  the  XIl  Tables  had 
become  obsolete ;  it  certainly  was  in  use  in  die  age  of  Pliny/  but 
had  fallen  into  disuse  in  that  of  Paulus^  and  Ulpian,  in  the  second 
century  of  our  era. 

Heineccius^  thinks  that  the  vocatio  per  exsequt&res  fell  into  dis- 
suetude about  the  age  of  Constantine.^^ 


De  tiaimctioiii- 
bot  or  lecde- 
meats  out  of 
court. 
Tnuacdones. 


§   2008. 

On  the  first  summons  the  defendent  might  dther  obey  at  once, 
and  go  straightway  into  court,  or  liberate  himsdf  hy  one  of  two 
means,  either  by  a  transactio  or  by  a  vindex*  By  a  trausactii  is 
meant  a  compromise  effected  transigens^^  on  the  way  to  coun. 
They  are  supposed  to  be  of  Attic  origin,  and  are  dearly  alluded  to 
fai  the  New  Testament,  and  were  therefore  practised  at  that  time  in 
the  provinces  of  the  Romati  En^pire, — '^  Go,  agree  with  dune 
adversary  speedily,  while  thou  art  still  on  the  war  with  him, 
lest  percnance  thme  adversary  shoidd  ddiver  ihee  to  tne  judge,  and 


^VaL  Max.  s>  i»  5$  Vlrginja  Liv.  3,' 
44,  Vit  the  wtt  the  cofpuf  delicd. 
*P.  a,49«i. 
*P.a»4,4,iq.i  I.  4,  16,  §  3. 

*  P.  a,  4,  ult. 

*  P.  »y  4,  i8>  I9»  fti  s  Smith*!  L.  C 
1  Yol.  p.  39y  Semay]ie*a  cik. 

«  P.  4S»  4,  «o. 


^Paaegyr.  3S. 

•P.a,  5,*,^  15  P.  5,1,5- 

*  A.  R.  4,  6, 17. 

«>N.  53,3;  N.  60,  ij  N.  II*,  »jC. 

7»40f  3  & 7  $  Hab.  VmtL  «d  Dig.  I949 9  '• 
"Gaitti4«i  6»  4.    The  hiv*<^a«ccs  0} 
the  Englkh  law,  which  resemUed  the  tna- 
sactio,  ftie  abolished. 
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the  judge  to  the  officer  (of  the  court?),  and  thou  shouldest  be 
thrown  into  prisotn.**  * 

The  laws  of  the  XII  Tables  also  provided  for  this  contin- 
gency,— Si  ensietj  qui  in  jus  vocatum  vindicit^  mittita  assiduus 
vlndex  assiduus  istdj  proUtarioy  cuique  volet j  vindex  esto  endo  via 
ran  uti  pacunt  orato.^ 

If,  however,,  no  arrangement  was  come  to,  the  defendent  must  Vindu. 
resort  to  the  other  alternative,  that  of  obtaining  a  vindex ^  so  called 
st  e9  quod  vindicat  minus  is^  qui  prensus  est^  ab  aliquo  teneatur.^ 
The  error  of  some  in  supposing  vindex  to  be  synonymous  with 
diftnsoTy  arises  from  a  misapprehension  of  the  word  assiduus  in 
the  law  of  the  XII  Tables,  assiduo  vindex  assiduus  esto.  This 
7ord,  however,  means  in  this  sense,  a  man  of  property,  the  base 
of  the  word  being  as^^  assisj  which  is  alone  sufficiently  clear  from 
the  term  placed  in  opposition  with  it,  proletario  cuique. volet. ^  In 
de&ult  of  the  principal  appearing,  the  vindex  was  condemned, 
ind  left  to  take  his  remedy  against  his  principal. 


^  2009. 

These  preliminaries  having  been  settled,  no  transacti$  having  Editio  actwus. 
taken  place,  and  both  parties  being  present  in  court,  the  a^tttr 
Mat  actionem^  that  is  to  say,  declared  his  ground  of  action 
igainst  the  reuSj  because  one  and  the  same  fact  often  included 
oiany  remedies,  and  postulabat  actionem^  demanded  an  action  of  Actiomi  poim- 
the  praetor,  but  wafi  not  required  to  state  this  to  his  adversary  i^tio. 
kfoiehand.^     The    praetor,  if  he  thought  fit,  thereupon  as- 
si^ed  an  appropriate  action  to  the  plaintiff,  either  formular  or 
edictaL 

One  rf  the  advocati^  is\io  were  accustomed  to  frequent  the  Per  advocatum. 
Forum  ia  more  recent  times,  was  usually  requested  to  demand 
the  action  for  the  actor ;  but  it  is  probable,  that  at  an  earlier 
period  the  client  first  applied  to  his  patron,  in  order  to  obtain  his 
opinion  6n  the  case,  and  to  secure  his  services  in  the  suit,  which 
would  in  En^and  be  called  ^^  retaming  counsel.''  It  was,  how- 
ever, the  custom  in  Rome,  for  the  patrons  to  pace  up  and  down 
the  Fonun,^  during  the  period  at  which  the  court  sat,  which  was 
four  o'clock  by  the  Roman,  equivalent  to  about  nine  o'clock  of 
our  computation — 

'  Matt.  5y  15 ;  Luke  is,  5S.  *  Proletariua,  the  po«rett  cImi  in  Rome, 

'  Gothofr.  a4  Tab.  p.  283.  Dion.  Hat  4*  i  165  $  worth  les>  than  it\ 

'  FatnsT.  Tmdex.  nun*,  Lir.  i.  43 1  lea  than  11,000  astet, 

\Am\ni  ftndjs  Ftedobti,  bnt  xather  A.  GelL  N.  A.  i(,  io{  aaened  at  not 

aia.  Duo,  old  word  found  in  compounds,  above   15,000  aasei,  capite   cena,  §  af, 

tadoo,  Mw» ;  ^vo  therefore  alone  iignifies  h.  op. 

topUcc  or  pat— rr.    Ck.  Top.  %  Cum        *  Phmt.  Pen.  4,  9,  8|  P.  2,  13,  i. 

la  .£Ba  Sca&i  aandonm  ludicem  a»-         '  So  termed    bccauie    ^  called  in'*  to 

<s«Bm  OR  jabeat^  locopletem  jvbet  loco-  court  on  legal  ibuimeH. 
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Serjeants-at-law 
the  modem  type 
of  the  Roman 
advocates. 


Attorneys  at 
law. 


Assignment  of 
an  advocate. 


Conditions  pre- 
cedent required 
to  be  complied 
with  1^  the    * 
plaintiff. 


Fintum  erat  ad  vesta  quarta/^m  parte  diei, 
Praterita  et  casu  tunc  respondere  vadatOy 
Dehebaty  quod  ni  fecisset  per  dere  litem^ 

in  order  to  be  consulted  by  their  clients,  and  such  others  as  re- 
quired their  aid  and  advice. 

In  like  manner,  the  Serjeants  used  to  assemble  in  St  Paul's,  to 
be  consulted  by  their  clients  in  the  city  of  London ;  and  even  a: 
the  present  time  a  pillar  in  the  cathedral  is  assigned  to  a  Serjeant 
on  his  creation ;  for  the  very  convenient  practice  of  retaining 
counsel,  through  the  intervention  of  attorneys,  is  of  a  compara- 
tively modern  date — perhaps  of  not  more  than  one  hundred  yea.'s 
back — since  formerly  no  one  was  allowed  to  employ  an  attorney 
or  agent,  who  could  appear  in  person,  and  then  only  by  leave  of 
the  court.  The  number,  too,  of  the  attorneys  licensea  to  prac- 
tice was  very  limited.  A  trace  of  this  practice  is  observable  in 
the  "  calling  the  plaintiff,"  in  cases  of  nonsuit.  The  necessity^ 
however,  for  the  division  of  labor,  induced  an  extension  of  this 
rule^  and  experience  has  confirmed  it,  it  being  found  that  ths 
ends  of  justice  are  better  attained  by  the  case  being  carefully  go: 
up  before  it  goes  into  court.  Although  this  system  has  its  disad- 
vantages, and  although  the  intervention  of  an  agent  is,  in  a  great 
number  of  cases,  unnecessary,  it  is  judged  inconvenient  to  depan 
from  the  gerieral  rule  in  particular  instances  \  hence,  the 
etiquette  of  the  superior  branch  of  the  legal  profession  admits  but 
three  exceptions :  when  the  client  wishes  to  consult  counsd 
upon  the  conduct  of  his  attorney,  because  it  is  not  judged  ad- 
visable that  another  attorney  should  intervene  in  so  delicate  an 
aflair  \  in  the  cases  of  the  drawing  up  of  wills,  because  the  client 
may  wish  to  confide  his  future  mtentions  to  as  few  persons  as 
possible ;  and,  in  the  case  of  the  defeiKe  of  persons  under  indict- 
ment for  criminal  offences,  because,  being  for  the  most  part  indi- 
gent persons,  it  is  not  considered  just  to  expose  them  to  the 
additional  expense  of  employing  an  attorney.  The  same  reasons 
are  probably  applicable  to  cases  in  the  inferior  court,  but  this  has, 
as  yet,  hardly  become  a  settled  practice* 

The  praetor  by  his  edict^  assigned  an  advocate  where  the 
client  was  not  provided  with  professional  assistance.  £/  ^^^ 
hahehunt  advocatum  ego  dabo.  The  period  of  this  provision  of 
the  edict  is  not  known :  it  was,  however,  dearly  of  compara- 
tively recent  introduction;  previous,  however,  to  the  age  of 
Ulpian,  circa  a.d.  195. 

The  actor  having  obtained  the  assignment  of  a  right  of  action 
from  the  praetor,  edebat^  which  Heineccius  says  involves  five 
questions : — 

The  first,  concerned  the  form  of  action  to  be  used. 


'  Ho^.  Sac.  I,  9»  35)  ^  ^007,  h.  op. 


•  P.  3,  I,  I,  %  4- 
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The  second,  whether  the  plaintiiF  had  given  the  defbndent  the 
opportunity  of  transcribing  the  action. 

The  third,  whether  the  actor  had  set  out  his  cause  of  action 
with  sufficient  certainty,  and  could  o£Fer  that. issue  to  his  ad- 
vcrsary. 

The  fourth,  whether  he  had  sufficiently  explained  it  to  his 
adversaiy  from  the  libel  itself. 

The  fifth,  whether  he  had  pointed  out  to  his  adversary  on  the 
album,  the  formula  he  intended  to  adopt,  and  had  thereupon  re- 
cited it  to  him.^ 

Either  party  could  amend  their  declaration  or  pleadings  up  to  Pieadingt  could 
the  lime  of  the  litis  contestation  after  which  it  was  too  late.*  be  amended  any 
Should  the  praetor,  therefore,  have  drawn  up  his  formula  on  such  Sdi^on^AK 
defective  pleadings  the  whole  cause  might  be  lost,'  hence  the 
necessity  of  great  lejral  care. 

When  the  plaintiff  was  in  doubt  respecting  any  quality  of  his  Discovery  by 
adversary,  of  which  it  was  necessary  for  him  to  be  informed  in  ***«  defcndent. 
order  to  frame  his  declaration  according  to  the  £ict,  he  might 
compell  him  before  the  praetor  to  furnish  him  with  the  required 
information.*  These  pleadings  were  all  oral ;  but  Walter  is  of 
opinion  that  a  note  was  made  of  them  even  in  very  early  times, 
together  with  the  interlocutory  remarks  of  the  presiding  magis- 
trate.* 

In  an  these  matters  the  actor  had  to  procede  with  great  caution, 
because,  if  he  made  a  claim  exceding  that  to  which  he  was 
intitled,  or  made  a  mistake  in  the  recitation  of  the  formula,  or 
otherwise  exceded  his  intention,  he  would  lose  his  cause.^ 

There  were,  nevertheless,  certain  cases  in  which  the  praetor 
would  cure  these  defects  by  a  restitutio  in  integrum^  or  new  trial. 

These  rules  were  very  necessary  to  secure  accuracy,  and  settle 
the  issue  with  a  sufficient  degree  of  certainty,  so  as  to  enable  ^he 
defendent  tp  prepare  his  defense  ;  since,  otherwise,  it  would  have 
been  impossible  for  the  praetor  to  ascertain  the  issue  he  was  to 
send  down  to  the  judge.  We  learn,  from  Cicero,  that  the 
forms  of  actions  were  sufficiently  numerous  to  meet  every  con- 
ceivable case.7 


§  2010. 

The  next  step  in  the  action  was  to  require  bail  from  the  defen-  Vadimonium 
<ient  that  he  would  appear  on  a  certain  day  to  answer  the  plaintiiPs  «>nceptum. 

'  Qc.  pro  Rote.  Com.  8.  *  Ges.  d.  R.  R.  §  694;  Vat.  Fr.  §  112$ 

!S'*''»3}  P-9»4»4»§3*  P-»^»  8,ai5  P.  18,  4,  35  Spangenbetg 

'Garni  4,  ^  57,  6Si    Fnig.  Vat.  535  tab.  n.  635  C.  7,  67,4. 

uc.  it  mtott..  a,  19;   de  Otat.  i,  36$  *Cic  de  Juv.  1,  19;  Auctor  ad  Heren. 

QoSnL  L  c.  36,  §  69.  1}  zi ;  Qumdl.  Inst  Orat  3,  8,  &  73, 

*  P.  II,  I,  I,  a,  4»  5,  7, 8, 10,  xr,  13,  %  17. 

•01  »i.  '  Cic.  pro  Rose.  Com.  8. 
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R^pomtbilititt 


of  the  ▼» 


▼adet. 


Clungiiig  veane 
«nd  time  of 
trialj  deferring 
iaiL 


CitBtio  by  the 
<]ier  of  the 
litigant  parties. 


Bail  renewed  in 
^journed 


action.  For  this  purpose  vadiSy  or  bail,  was  demanded)  and  when 
perfected,  was  termed  va^Ummium  ewufptum :  it  consisted  lo 
persons  entering  into  an  ohligation  that  the  defendent  should 
appear  at  a  time  fixed,  usually  on  the  fbUovrtng  day.  On  the 
plaintiff  expressing  himself  satisfied,  he  was  said  vadari  rnm,th3t 
the  defenoent  was  bailed  ;*  and  this  vadimenium^  the  form  of 
which  has  perished,^  was  doubtless  the  same  as  the  f^tiidetis  or 
stipulatio  in  judicio  sisttndi  causa  facta^  so  often  mentioned  in  the 
Pandects,  for  the  term  vadimoKtum  appears  to  have  been  cardiilly 
expunged  throughout.' 

If  the  reus  refused  to  give  bail  he  might  be  imprisoned,^ 

The  vadis  imdertook  a  heavy  responsibilty,  for  he  promised  to 
produce  the  defeiident  on  die  day  named,  or  in  de&ult  hereof  to 
pay  a  penal  sum.  It  is  therefore  clear  that  it  was  chieflj  in  &ttcli 
cases  that  the  injectio  manus  pro  judicata  was  formerly  used,— 
it  being  necessary  to  give  the  bondsman  a  very  summsiy  icmedj 
in  cases  where  the  principal  played  false,  and  left  the  bail  to 
paythe  amount  in  which  he  had  been  condemned  in  defauk. 

The  vadimonium  is  by  some  supposed  originally  to  have  applied 
to  actioms  in  nrn^  and  the  satiidatiQ  to  actioncs  in  psrswam,^ 

If  the  praetor  chose  he  could,  with  the  consent  of  parties. 
change  the  venue  and  time  :^  he  vras  then  said  vadimaiuf. 
differre. 

§  201 1. 

The  day  fixed  for  the  cause  to  be  tried  having  arrived,  to: 
litigant  parties  were  summoned  by  the  prcscoj  and  on  appearing, 
the  deiendent  was  said  vadimonium  sisUrcy  or  obin^  to  have  super- 
seded his  bail,  who  thereupon  was  discharged  ;  but  if  otherwise, 
he  was  said  deseruissc  vadimonium^  and  the  praetor  thereupo: 
decreed  an  immissio  in  bond  in  accordance  with  the  edict,  h 
bona  ejus  J  que  judicii  causa  fidejussorcs  dederit^  si  neque  sui  facliU 
mqui  dcfendatur^  iri  jubebo  .'^  any  defect  in  the  dtatron,  however 
indtled  him  to  a  restitutio  in  integrum^  on  applicadon  to  the 
court. 

If  the  plaintiff  did  not  appear,  it  would  seem  he  was  nonsuited. 
perdibat  litem. 

If  the  cause  could  not  be  finished  on  the  same  day,  the  defen- 
dent  was  required  to  give  bail  that  he  would  appear  on  the  day 
fixed  for  the  adjournment  ;9  and  if  he  were  absent  without  su£- 
cient  cause  being  assigned  for  his  absence,^  the  plaintiff  drew  up 


'  Cic.  pre  TuUL  ftO(  pro  Q^rintOy  5,  6| 
Hor.  Sat.  i,  9,  v,  36,  37,  74-7S. 
'  Qc.  pro  ^uin&D  7  >  pre  Mnr.  1%. 

'  •  P-  4»  4»  7>  Pf  • 

*  Pkot.  in  Pen.  »»  4,  iS. 

*  Gaiot^,  ^  S89  §  ioO|  loi,  Z02. 

*  Jinr.  Sat.  ft  213. 


^  Cic.  Orsit  pre  l^Q^nM^  6. 

•  P.  4,  1, 7. 

»  Gaiot  4,  %  iS4-S>7  5  Cic  |W  Go'^' 

7.  S;  A.  GeU.  N-  A-  7.  » J  W*  »*'  '*' 
Varro  de  L.  L.  6,  74. 
>«Sen.  beiu  4«  9  $  P.  s»  zx»  Sf  3f  4- 
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a  protocoll  before  witnesses,^  and  was  then  In  a  position  to  claim 
the  penal  sum  fixed  in  the  bail  bond,^  or  procede  under  the  old  ' 
law  against  the  defendent  by  personal  arrest,  pro  judicato^  or  under 
the  Edict  demand  the  immissio  in  bona;^  and  the  same  remedies 
applied  against  one  who  appeared,  but  declined  to  answer  the 
complaint  preferred  against  him.^ 

When  both  parties  appeared  the  defendent  first  answered  to  the 
citation, — Ubi  tu  es  qui  me  vadatus  es  f  ubi  tu  eSy  qui  me  citasti  ? 
Eueegome  tibi  sistOy  tu  contra^  et  te  mihi  siste  ;^  whereupon  the 
plaintiff  announced  his  presence  by  the  word  Adsum.  The  defen- 
dent then  fiirther  asked,— ^^2^iV  aisf  whereupon  the  plaintiff 
answered  in  the  appropriate  form  :  if  in  a  real  action, — Aiofundum 
^uem  possides^meum  esse ;  or  if  in  a  personal  one,— -^/^  te  mihi  dare 
faceri  oportere. 

§   20X2. 

The  discovery  of  the  institutes  of  Gaius  gives  some,  though  a  The  dlfivrent 
very  limited  insight  into  the  nature  of  the  formal  portions  of  the  im-  componMt 
proved  procedure.     According  to  this  authority,  they  consisted  in  fo^uU.  * 
four  parts,  whereof,  however,  one  alone,  or  two  of  the  others  in 
combination,  were  absolutely  essential.    These  four  parts  were, — 
die  Demonstratio }  the  Intentio;    the  Adjudicatioi   and  the  Con- 
imnatio. 

Thus  Gaius  ^  tells  us  that  all  these  component  parts  were  not  all 
found  together,  but  sometimes  one  and  sometimes  another,  the 
'\nUntio  being  even  met  with  alone,  as  in  pnejudicial  y%n»«/ee; 
such  was  the  object,  for  instance,  of  the  inquiry,  as  to,  whether  a 
certain  person  was  or  was  not  a  libertusy  or  as  to  the  amount  of  a 
iiV;,  with  many  others  of  like  nature  i  That  the  demonstratio,  adjudi- 
(atU^  and  condemnation  are  never  found  alone,  for  that  the  demon- 
stratio has  no  effect  at  all,  without  intentio^  or  condemnation  or  the 
»ndmnatio  without  demmstraiio^  intentio^  or  adjudicatio;  and 
hence  never  occur  singly. 

It  does  not  appear  that  the  datio  {judicis)^  or  appointment  of  The  dado 
the  judge,  was  strictly  speaking^a  part  of  ihe/ormulay  as  regarded  judicii  added 
the  party  suing ;   but  it  nevertheless  stands  to  reason  that  this    ^      '^***'" 
form  Lucius  Octavius  judex  estoj  never  could  have  been  omitted, 
as  it  is  indispensable  that  the  issue  should  be  directed  to  ^some  one 
to  be  tried  \  we  must  therefore  conclude  that  some  pre&ce  was 
2dded,  as  a  matter  of  course,  by  die  praetor,  such  as  Judex  esto — 
^cuperatores  sunto. 

The  demonstratio  is  the  narrating  or  reciting  portion  of  the  Tbedemon- 

ttraoo* 

■ 

'  Gc  pro  Q^t  6,  17 ;  P.  4,  6,  ai,         *  Lex  Rubria,  1.  c.  $  P.  50,  17,  5%. 
f'  *  Plant  Curcul.  i,  %%  5,  fq.  ,         . 

!?«»3.*a»4»4>*i8S-«-  Moat.  4,%  44. 

La  Rnbria  de  GalL  ciialp.  11,  la ;         *  Cic.  in  Verr.  -x^  i%. . 
^  pro  Q^t  15,  iS  \  P.  4Z)  8,  %.y  pr. 
VOL.  HI.  T  T 
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fennal  part,  wherein  the  necessary  facts  are  detailed.  The  object 
of  it  was  to  express  the  name  peculiar  to  actions  of  the  most 
frequent  occurrence,  as  it  would  not  again  occur  in  the  following 
parts,  which  were  common  and  general/  applicable  to  all  sorts  of 
actions. 

Thus,  in  the  action  of  bargain  and -sale,  it  ran — ^9d  Juki 
Agerius  Nunurio  Negidio  hominem  vendidit  ;^  or  in  an  action  on  i 
deposit — ^od  Aulus  Agerius  apud  Numtrium  Nigidium  bminm 
deposuit ;  and  in  an  action  ex  stipulatu — ^od  jfubis  Agerius  it 
Nunurio  Negidio  incertum  stipulatus  est. 

This  first  portion  of  the  formal  part  was  omitted  in  very  many 

actions^'  particularly  in  Xht  formulae  in  factum  conceptay  or  actiocs 

on  the  case,  which  were  excedingly  numerous,  and  in  which  the 

intentio  gave  all  the  information  which  the  demonsfratio  woulii 

have  afforded. 

The  pfCKiip-         Under  peculiar  circumstances,  based  on  an  exceptional  state  of 

^^  the  law,  the  action  might  be  circumscribed  by  way  of  precaution; 

this  limiting  clause  preceded  in  such  case  the  intentio^  in  a  manner 

similar  to  t^  demonsfratio  i  it  was  specially  denominated  die/r<f- 

scriptio^  and  applicable  to  the  in  rem  actio y  which  was  more 

usually  without  a  demonstratio  ;  it  was  nevertheless  not  reganleJ 

as  a  demoHstratioy  although  it  was  occasioiudly  incorponited  wi^ 

it,  but  as  a  limiting  prefix  to  the  whole. 

The  intentio.         The  intentio  actionis  was  the  material  portion  of  the  fond 

part,  whieh  could,  under  no  circumstances,  be  dispensed  with;' 

it  contained  the  charge  of  the  plaindfF,  and  the  ground  on  which 

he  demanded  the  decision  to  which  he  laid  claim*     As  containing 

the  essential  part  of  the  action,  we  find  the  wofds  intentieiRa 

intendere  used  as  synonyms  for  aetio  and  agere^  and  tnu:eaUe  in 

many  parts  of  Justinian's  legislation,  lone  ^Stet  the  fonns  to 

which  it  owed  its  origin  had  vanished.     The  intentio  contaioeii 

the  issue  of  fact,  or  of  biw,  as  the  case  m^bt  be,  estpanfirmle 

qua  actor  desiderium  suum  eoncludity  thus  st  paret  Numerium  Ntp- 

dium  Aulp  Agerio  sestertium  x  milia  dare  oporCore  \  or  it  fartt 

hominem  ex  jure  quiritium  Auli  Agerii  esse. 

Theadjndi-  The  adjudicatio  was  the  next  part  of  the  formula^  which 

^^^  enabled  the  judge  to  adjudicate  an  d^tct  to  eidier  of  the  htigants, 

as  in  a  suit  familiig  erciscuniee  betweeik  co-heirs,  or  of  cmmiMi 

dividundo  between  partners,  or  of  fixium  r^undorum  between 

neighbours,  and  was  conceived  in  tbe  words  quamtum  a^uiiciin 

oportet  judex  titio  adjudicato.^ 

The  condem-         The  condemnatio  conferred  upon  the  judge  tlic  right  of  coo- 

'"^  demning  or  accj^uitting,  and  was  almost  indispensable ;  in  suitS) 

however,  in  which  a  point  at  law  or  fact  had  first  to  be  deter- 


*  Oaios  4t  f  40. 

*  Gc  in  Verr.  2,  11. 

'  Guam  4,  i  130-7  et  132. 


*  Why  de  Savigny  confine*  the  roe  of 
^*.  ».  ,«...«,.«.  the  adjudioitio  to  d>e  three  acdoni aclivcci 

'  Guam  4,  i  130-7  et  1 32.  merely  by  way  of  ezample  doa  oot  ajipo^ 

•Girai4,444.  5,^214,  p.  67. 
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mined,  as  in  aetimes  prajudtciaksy  and  where  the  decision  on  such 
question  of  law  or  fact  was  reserved  for  another  suit,  it  was  con- 
ceived in  the  following  form  : — Judex  Numerium  Negidium  Aula 
A^erio  sestertium  x  Mtlia  cdndemna,  si  non  pant  absolve;  or 
Judex  Numerium  Negidium  Aula  jfgerio  dumtaxat  [x  Milia)  con- 
demna,  si  non  paret  absolvito ;  or  Judex  Numerium  Negidium  Auh 
A^erio  {x  Milia)  condemnato. 

§  2013. 

A  bill  in  equity  contains  nine  parts  i-^^Firstly^  the  address  %o  the  EngUih  puti  of 
judge  of  the  court  in  which  relief  is  prayed.  Secondly^  the  intro-  »  WU  in  tqakf. 
iuctim  or  names  of  the  parties  complainant  and  their  descriptions <. 
Thirdly^  in  the  stilting  part  the  orator  or  oratorix  details  the  cas^ 
in  the  third  person.  Fourthly^  the  confederating  part  charges  the 
defendent  generally  with  confederacy,  and  prays  leave  to  insert  apt 
words  to  charge  him :  this  is  now  usually  omitted  as  superfluous. 
fifibly^  the  charging  part  contains  allegations  of  pretenses  ac- 
cording to  the  nature  of  the  case.  Sixthly^  it  is  generally  averred 
that  die  acts  complained  of  are  contrary  to  equity ,^  and  tend  to  injure 
the  complainant ;  and  that  he  has  no  complete,  or  no  remedy  at 
aD  without  the  assistance  of  the  court :  this  was  to  show  the 
jurisdiction,  but  is  now  disused.  Seventhly  the  interrogating  part 
follows:  this  is  now  omitted  from  the  bill,  and  filed  separately. 
Eiihthfyy  the  prayer  of  relief  according  to  the  case  as  laid,  con- 
cluding with  a  prayer  of  general  relief.  H^inthly^  came  the  prayer 
if  process  and  of  the  writ  of  sub  poena  or  other  appropriate 
remedy :  this  is  now  superseded  by  indorsing  the  writ  on  the  bill. 

The  old  writs  at  common  law  were  imitated  from  the  formula.  Of  origmal  writ 
.    .    .     .     .     ^odcum  A.  B.  C,  D.  assumpsisset  salve  et  secure  at  common  law. 

tleo^vre  et  sahe  et  secure  deponere pradictus  A,  B. 

P^r  se  ipsumy  per  servos  et  agentes  suos  tarn  negligenter  quam  im- 
pravide  elevavit  et  (ffposuit  ut  per  defectum  cura  ipsius  servorum  et 
gentium  suorum  praedicto  C  JD.  perditum  est  ergOy  &c.,  the  prayer 
cfjudgment. 
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TITLE    V. 

Ac6o  «▼€  FomuU  in  Jut  et  in  Factum  Concepts -"Actio  yoMcwom — PePtDcia- 
Koini]iatft---Iaiiomiiutt---CiYillt---PnBtork----Dii«cU---Valgtn9 — CoAtiaxn— Uoiii- 
In  Rem  —  In  Penonam  —  In  Rem*-Ex  Dominio— Rd  Vindkatio  PoUiciiQa-- 
Reidfloria — Ex  Hereditate— Hereditatii  Peddo  PosMstoria  —  Querela  IdoAqa 
TeMaunenti— Ex  Semtutibua— ConfiBaoria— Negatoiia— Ex  Jure  Pigiiorif->SeiTiao»- 
Quaii  Serriaaa — PraejudkialJi.  ^ 

$   2014- 

Acti<H  ▼triooi         The  word  actio  has  had  different  meanings  at  different  periods 
B0u6cationa       ^f  ^^^  Roman  legal  history;  but  in  its  abstract  sense,  the  term 

andmtend-  .  ,  .P         I'lit  •  t** 

mentaoftbe       ^^^^o  mav  be  said  to  have  a  double  meaiung.     In  its  pnmaij 
word.  signification,  it  has  been  seen  that  tfr/ftf     .     •     .     nihil  aUui  tit 

J  nam  jus  quod  sibi  debmtur  judicio  persequendi^  it  is  a  jus  agtnai\ 
lence  the  expressions  habeo  actionemy  competit  mihi  actto^  fratar 
dat  actiommy  actio  durat  xxx  annos^  actio  expirat;*  here  it 
signifies  the  jus^  or  right ;  it  has,  however,  a  secondary  meaning, 
the  proceding  itself,  whereby  the  desired  result  may  be  obtained  ^ 
and  It  is  therefore  important  to  distinguish  between  the  rig^t  of 
.  action  and  the  action  itself. 
SynoBymoot  The  word  actio^  in  its  second  and  positive  sense,  has  varied  in 

with  legit  actio,  j^g  cxsict  signification  at  different  ages,  according  to  tiat  in  which  it 
has  been  used.  Thus  the  Legis  Actio  of  the  olden  time  may  be 
defined  as  consisting  in  those  active  measures  necess^  to  inforce 
a  right,  and  made  up  partly  of  ^s)rmbolical  acts,  and  pardy  of 
definitely  prescribed  forms  of  words.' 


§  2015. 
Signification  of        What  then  is  the  meaning  of  formula  f  The  ordinary  significa- 

'^uiiL™'  ^'      ^'^"  ^^  *^  *^^"*  would  be  a  skeleton  conception  of  words  to  be 
"  filled  up  so  as  to  adapt  it  to  the  particular  case.     But  such  is  far 

■CclsoSyP.  44,7,  51;  1.4,6,  pr.     .  .  •v.Savigny't  definition  it  fiwlty  « th*  - 

jus  penequendi  in  judicio  quod  libi  de-      ezpreinon, — aur  Abwehr  der  VeHctfoogi ; 

'  Hopfner  com.  §  1088. 


ACTIONIS — IN  JUS — IN   FACTUM   CONCIPTJE.  315 

from  bdng  so :  it  is  nothing  more  than  a  synonym  of  actio. 
The  actio  was  originallhr  so  termed  because  it  consisted  in  a  series 
oi  acts  which  the  plamdiF  had  legal  right  to  perform ;  such  as 
going  to  the  field,  fetching  the  gleba,  &c.,  which  will  be  seen 
under  vindication ;  kge  fgere^  to  -act  by  law,  has  the  same  signifi- 
catioDi  and  therefore  to  bring  suit  apgainst  another  was  to  do 
corporeal  acts  in  opposition  or  against  ium,  hence  the  selection  of 
the  wofd.  But  when  these  active  measures  were  supeneded  by 
fictions,  which  supposied  that  to  have  been  performed  which  in 
truth  and  in  hct  had  not  been  so,  it  was  a  contradiction  in  terms 
to  continue  to  call  those  acts  which  were  no  such  thing ;  and  <so 
the  term  form  of  act,  or  formula^  was  adopted  in  lieu  of  actio^ 
meaning  that  a  form  of  doing  a  thing  was  gone  through  with  the 
same  I^  efiect  as  the  act  itself. 

This  is  dear  from  Gains,  who  says.  Per  Ligem  Mhutiam  it  fbtas 
Iqes  Julias  sublata  sunt  ista  hgis  actiones^  effectumque  esty  ut 
per  concepta  verba,  id  est  per  formulas  UtigaremuSy  usmg  that 
expression  in  contradisdnctiom  to  verba  soUnnia.  The  old  process 
was  a  mixture  of  the  two,  solenm  forms  of  words  combined  with 
symbdical  acts ;  these  acts  were  abolished  and  the  words  alone 
retained :  hence  it  is  an  error  to  suppose  that  the  hgis  actiones  had 
no  solemn  words.^ 

Again,  the  term  concepta  verba  implies  a  record,  the  legis 
actio  procedings  purely  oral.  Gains  uses  formula  throughout  as 
an  equivalent  for  actio. 


§  2016. 

Some  actionesy  or /ormul^y  were  said  to  be  in  juSy  and  others  in  Formolc  in  jut 
factum  concept^y  wlucb,  in  the  Words  of  Gains,  are  as  follow  :—  «*^  ***  ftctum 
In  jus  conceptas  (formulas)  vocamus  quales  sunty  quibus  intendimus  ^^^'^^P*' 
n>atrum  esse  aliquid  ex  jure  ^iritiuniy  aut  nobis  dare  oportere  aut 
fro  jure  damnum  decidere  oportere  in  quibus  juris  civilis  sntentio  esty 
S  XLVL  Ceteras  vero  tn  factum  conceptas  vocamuSy  id  est  in 
fuibus  nulla  talis  intentionts  conceptio  est:    sed  initio  formula 
munato  eoy  quod  factum  est  adjiciuntur  ea  verbay  per  qua  judici 
kmnanii  absolvendive  potestas  datur. 

The  whole  pf  this  passage  is  quoted,  not  because  there  is  any 
real  difficulty  in  it,  but  because  a  ereat  deal  of  difficulty  has  been 
niade  of  it  by  commentators.'  •  We  learn  from  it,  that  these  were 
tvo  distinct  species  of  actions,  one  in  jusy  the  other  in  factum 
(meftd:  the  former  based  upon  an  express  enactment  ex  jure 
^mtium — that  is  to  say,  upon,  the  common  law  of  Rome — the 
other  on  a  fact,  which  is  not  within  the  law,  but  which  is  in  pari 
^teria;  therefore,  in  the  formula  in  jus  conceptay  the  law  was 

*Gaitti|,^a^,«  4,^16,21,24.  lawyer  Gaius's  dUdflcdon  is  too  clear  to 

^Savipy,  5y  §  a  16.     To  an  Eoglish     reqmre  a  long  commentary,  or  indeed  any. 
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set  out  or  alluded  to  ^  in  the  formula  in  factumi  the  law  couLi 
not  be  set  out^  but  the  ivUntto  was,  aoconling  to  the  fact,  just 
as  English  declarations  may  be  founded  on  .statute  or  oa  th: 
common  law,  which  is,  in  efiect,  the  same-  thing;  or  diej  cuy 
be  on  the  case,  which  corresponds  to  the  r»  facUmu  ThoS)  case 
will  lie  for  a  tortuous  act  where  trespass  will  not.^ 

Gflius  instances  die  example  of  the  action  hroug^  b^  the 
patron  against  the  freedman,  far  suing  him  cx»itiarjr  to  die  pro- 
yisibns  of  the  edicts  Ricvperatores  sunto.  Siparet  sBum  patT> 
num  ah  ilb  libtrti  centra  edictum  iJlitu  pratoris  in  jus  V9£atvs 
ssssj  recuperatons  ilium  Ubertum  ill!  patrmo  sgstBrtium  x  Mtii^ 
ccndsmnate ;  si  non  parity  absohiti.  • 
In  jQs  concept.  On  the  Other  hand,  the  actio  furti*  is  in  jus  conapta;  those 
IS  not  an  i«ae     therefore  err  who  assume  that  a  formula  in  jus  concepta  is  for  tne 

of  law— «nd  in  r        •  •  i-i''ii---'^  r 

factum,  of  £u:t.    purpose  of  trymg  an  issue  of  law,  and  that  m  factum  coaccpta  U: 
trying  an  issue  of  fact. 

Now  it  appears  that  these  might  be  combined,  and  an  action  be 
both  in  jus  and  in  factum  conctpta ;  Gaius  gives  two  fonns,  one 
of  either  action. 

Formula  in  jus  concepta.  Formula  in  factum  concepa 

Juiix  esto.   Q^oi  Aulus  Agerius  Juiix   esto.      Si  paret^  JuIl'^ 

apud  Numerium  Negidium  men^  Agerium  apud  Numerium  Kt^i- 

sam  argenteam  deposuit^  qua  de  dium   mensam^  argenUam  dif> 

re  agitur,  quidquid  ob  eam  rem  Suisse^  eamque  dolo  malo  h'> 

Numerium  Negidium  Aulo  Agerio^  nurii  Negidii  Aulo  Agerio  rcdci- 

dare,  facere  oportet,  ex  fide  bona,  tam  non  esse,  quanti  ea  res  erit^ 

ejus  judex  Numerium  Negidium  tantam  pecuniam  judex  AW- 

Aulo  Agerio  condemnato^  nisi  re-  riam  Negidium  Aulo  Agtrio  ev 

stituat  i  H  non  paret^  aisohito.  ^demnato  \  si  non  parei^  absehit:- 

Here  the  actio  in  factum  leaves,,  first,  the  fact  of  the  deposit  to 
be  ascertained ;  sec^idly,  ximfa^t  of  the  fraudulent  reteatioo ;  a^d 
contingently  on  the  first  two  propositions  being  ^^S^cd,  thiz^y, 
the  fact  of  the  amount  of  the  damage  in  dmult  of  restitudon.' 
The  actio  in  jus  assumes  the  first  two  p][opQSttionS|  vA  dsims 
damages,  or  restitution^  in  the  altematiTe. 

The  actio  in  jus  uses  the  expression  ex  bond  fide  dart  tpcrttu 
therefore,  positively  ;  the  actio  in  factum^  on  the  other  haao)  puts 
it  negatively,  eamque  dolo  malo  redditam  non  esse* 

The  first,  then,  leaves  three  distinct  issues  to  the  judge,  tfai' 
latter  only  one.     The  same,  we  arc  infi^rmed,  would  apply  to 

1  %  19^0,  h.  op.  ^  1942,  b.  op.  A.  x«         ^  N.  R.  in  the  M^.  bavc  bett  reaiert 

ibi^ae   cit.      The    aquib  caae,  Scott   t.  niii  readcuat  by  Hmcfake  Stad.  p.  ji^* 

Shepherd;  Smith  L.  C.  p.  214.  P.  16,  3,  i^  ^  11,  (depoaid) ^^^ 

*  Founded    on    the  zii  Tab.  §   1898,  debcre  abfolvi  ntai  retdtoat <^°' 

h.  op.  demnandom  te  nni  radtnai,  P.  i6|  }i  >• 

»  Gaiui  4,  W7-  %  *»  >  P-  »3»  ^»  3»  h  3- 
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u  aoio  emmodati.  The  actio  in  jus  gives  the  defendent 
the  option  of  restitution  or  damages^  resembling  the  action 
of  debt  and  detinue,  and,  therefore,  is  an  actio  in  rem^  or 
»  personam ;  vi^ereas  the  actio  in  /actum  does  not  tender  this 
spdon,  but  goes  solely  for  damages,  whence  it  follows  that  the 
kknicnt  cannot  liborate  himself  by  restitution  in  such  action ; 
but  if  the  facts  be  found,  must  be  condemned  in  the  value  of  the 
sbject,  whatever  that  may  be  found  to  be  y  and  this  is  stated  with 
pofcct  deamess  by  Gaius : — Omnium  autem  formularum^  qua  con- 
imnatioHim  bab^nt^  ad  pecuniariam  astimationem  condemnatio 
ancepta  tst,  Itaque  etsi  corpus  aliquod  petamus  velut  fundum^ 
hmnm^  vatem^  aurum,  argentum^  Judex  non  ipsam  rem  condemnat 
m  ([M  actum  est^  sicut  olim  fieri  solebat,  sedastimata  re  pecuniam 
wn  cmdemnati  before,  then,  the  introduction  of  the  actio  in 
kctum^  there  was  no  remedy,  but  in  the  return  of  the  specific 
abject  sued  for.  The  inference  will  therefore  undoubtedly 
De,  that  the  actio  in  factum  would  only  be  brought  where  the 
ptaintiiF  wished  to  recover  the  specific  object,  and  would  only 
then  be  effective  under  the  supposition  of  such  object  being  still 
actant ;  for  if  the  mensa  argentea^  for  instance,  had  been  melted 
bwn,  the  plaintifF  would  clearly  reap  no  fruits  from  his  judgment 
in  an  action  in  jus  concepta. 


Now  the  action  in  the  alternative,  or  in  factum^  Was  either  for  Actio  in  factum 
a  certain  or  incertain  sum  of  money,  if  for  a  res  certa  the  form  'w»fi»*«« 
concluded— jji^^;r  Numerium  Negiaium  Auh  Agerio  sestertium  x  ^^^^  *  "* 
Milia  condimna :  si  non  parety  absolve ;  but  if  for  a  res  incerta^ 
^en  the  signification  was  duplex,   cum   prafiniiione^   vulgarly  Prcfiaido  tnd 
termed  cum  taxatione^  or  cum  infinitione.^  taxatW. 

Res  certa.  Res  incerta. 

£/w  judex  Numerium  Negi-  Quanti   ea  res  erit,  tantam 

^m  Aub  Agerio   dumtaxat  x  pecuniam  judex  Numerium  Ne~ 

iClia  condimna  :    si  non  paret^  gidium  Aulo  Agerio  condemna : 

^ishe.  si  non  parety  absolvito. 

Whereupon  Gaius  says,  the  judge  must  give  his  judgment  for 
1  ceitain  sttm,  though  iKme  be  mentioned  in  the  action ;  but 
*hen  it  is  so  mentioned,  he  has  no  discretion,  but  must  pro- 
Bounce  judgment  for  that  exact  sum,  neither  more  nor  less, 
Oder  pain  pf  snaking  the  suit  liis  own.  But  if  a  taxatio  be 
"^ed,  he  cannot  give  judgment  for  a  sum  above  that  amount, 
^  under  the  like  risque ;  he  may,  however,  adjudge  a  less  sum« 

"^t  wont  praefinitio  b  in  Gaiui,  but  the  word  ii^nitio  has  been  introduced  \j 

way  of  contrast— .tc. 
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It  fiirther  appears,  from  the  very  imperfect  passage  which  ibiliii 
that  if  the  plaintiff  lay  a  sum  above  the  value,  he  loses  his  vd 
nor  will  he  get  a  new  trial,  nee  a  pratore  in  integrum  rntitum 
except  under  certain  peculiar  circumstances  set  out  in  the  edl 
this  is  clearly  in  prevention  of  fraud,  and  lest  plaintifis  sb 
un&irly  estimate  their  damage  at  the  defendent's  expense.^ 


§  20l8. 
General  divisions  of  actions  according  to  the  Institutes. 


t — 

hi  rtm. 


Fifft  Ditinon. 
Actio. 


In 


Gvitis, 


Second  Dinaoo. 
Actio. 


Third  Dmiion. 

Actio* 
,  K 


Fourth  DraaoB. 
AcTn>> 


tin  ftntfumJ^,  Ptttue  fertecutoria,         Im  awtphm — dmplum  ^  trifhm 


Fifth  Diriaon. 

ACTIOk 


Sizdi 
Acno. 


Bmuifda. 


jvoHrtnn* 


i  ... 


ex  i 


The  diTidon  of 
•ctiolM  into 
peikorueaiid 


§  2019. 

In  order  to  point  out  with  more  precision  the  remed; 
cable  to  a  particular  right,  actions  are  designated  accordii 
object  to  be  obtained  hy  them,  or  the  right  which  they 
actions  may  therefore  be  ran^  under  two  ^reat  hea 
toria  and  Possessori^;   the  first  description  mcludes 
rights  to  which  the  plaintiff  has  a  claim,  the  ohject  of 
acquisitive,  the  latter  to  those  already  in  possession.    It 
then,  that  the  former  are  by  &r  the  most  important,  audi 
more  frequent  occurrence,  since  a  plaintiff  is  more  di$[ 
bring  his  action  to  acquire  possession  of  a  right,  than 
confirmation ;  in  other  words,  the    acti<Mi  is  usually  < 
a^nst  the  possessor,  to  compell  him,  as  defendent,  to 
his  right  of  possession ;  the  possessory  action  apfdies  ^ 
by  an  overt  act  infringes  the  ri^ht  of  possession  of 
interfering  with  the  peaceful  enjoyment  of  it.    These, 
the  leading  distinctions  between  actiones  p$su$sma  and  pi 


*  Vide  poit  Pluria  Petition  I.  4«  6,  ^  33 ;  Gaios,  4«  §  S3  1  C.  3, 
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Ifurthoa  Litis  suafact^  * 

'.  raj>tor.  damm  in-  De  dejectis  et  effuu^ 

De  fositis 
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im  ^stim,  CrimtMu  cotuuwati^e 
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Cornelia  justam  cataam 
rrufito 
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§   2020. 

Actions  arise  out  of  either  nominate  or  innominate  contracts  j  The  division 
the  latter  are  actiones  in  factum — prescript  is  verbis  or  ex  lege,  of  action*  into 

,.  ^         •  t       ^  t*^  •  •/•  nominatae  and 

that  IS  to  say,  expressly  given  by  some  law,  or  an  mvention  of  innominata. 
the  jurists :  in  the  first  case,  a  particular  name  is  attached  to  it,  Condictio  ex 
or  it  is  not,  in  which  latter  case  it  is  termed  a  condictio  ex  lege.  ^^^^' 

Sometimes  ne\V  laws  give  a  right  of  action  where  none  before 
existed,  without,  however,  prescribing  the  sort  of  action,  so  that 
such  action  cannot  be  looked  upon  as  one  of  a  genus  of  actions 
already  introduced,  and  bearing  distinctive  denominations  ;  hence 
they  have  obtained  the  style  of  condictiones  ex  lege,  viz.,  ex  ilia 
fc^f,  (fua  introducta  erat  actio.  Thus  Paulus*  says, — Si  obligatio 
Ug€  nova  introducta  sitj  nee  cautum  eadem  lege,  quo  genere  actionis 
ixperiamur^  ex  lege  agendum  est.^  Examples  of  this  are  sufficiently 
abundant,  thus,  Cond,  ex  L.  xxxv  §  ult.  C.  de  donat  {viii.  liv.  v,) 
allows  an  action  on  a  gift  made  nudis  verbis  only.  Cond,  ex 
L.  xc,  de  revoc.  donat.  {vtii,  hi*  xc.)  allows  the  revocation-  of  a 
gift  by  reason  of  the  ingratitude  of  the  donee. 

Now,  when  an  action  has  been  introduced  by  jurists,  it  is 
either  expressed  or  implied  in  a  law,  that  is  to  say,  they  have 
extended  an  action  expressly  mentioned  in  a  law  to  another  and 
analogous  case,  retaining  the  denomination^  or  deduced  it  from 
principles  of  equity.  In  the  first  case  it  is  more  properly  termed 
utilisy  in  the  latter  in /actum. 

Positive  laws  give  the  pupill  a  right  of  action  against  his  tutor, 
tenned  actio  tutela-,  the  jurists  thereupon  infer  that  this  extends 
by  implication  in  (avor  of  a  minor  against  his  curator,  and  term 
this  actio  tutela  utilis. 

The  actiones  in  factum  are  either  prascriptis  verbis- or  in  fac^ 
turn  stricte  if  they  arise  out  of  a  different  source.  Thus  the 
action  on  a  contractus  permutationis  is  an  actio  in /actum  praescrip- 
tis  verbis  ;  but  if  on  a  quasi  delictum^  it  becomes  sensu  stricto  an 
actio  in  factum,^ 


§   2021. 

The  right  of  action  descends  either  from  the  strict  law,  or  the  The  division  of 
edict  of  the  magstrate,  competent  in  this  behalf,  who  is  usually  ^"'^"s? et  "^ 
the  praetor.       The   first  are  denominated  civiles ;    the  latter,  prxtorix. 
ix  jure  bmorario  are  prataria  and  adilitia.     Of  the  first  descrip- 


Wctcenberg   de    cauiis  obligataonvm^ 

dta»  4. 

VOL.   111. 


*  Hopfiier,  §  1077,  1079,  1082,  1084, 
1090,  vide  pott. 
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tion  are  the  actiones  mutuiy  commodati^  emptiy  venditi^  &c.,  founded, 
as  they  are,  upon  civil  law  :  but  of  the  second  is  the  actio  bypotbt- 
carioy — tU  constituta  pecuniae  with  many  others. 


The  diTtflon  of 
actions  into  di- 
rects, vulgarcf, 
fictidc,  utiles. 


Dlrectae  acdonet 
descend  from 
the  civil  law. 

Fictitia  synony- 
mous widi  utilis. 


Condictiones 
required  no 
fiction. 


The  feigned 
heir. 


Fiction  in  a  real 
acdon. 


In  a  personal 
action. 

Fictio  boa. 
vend. 


§   2022. 

So  far,  the  terms  certa  et  incerta  formula  applied  generaOy  to 
the  object  of  the  action  \  but,  in  addition  to  this,  the  action  might 
be  directay  otherwise  vulgaris,,'^  or  utilis.  Whether  the  rcmdj 
was  of  one  or  the  other  nature  depended,  in  fact,  on  the  intinth : 
if  direct,  then  there  was  in  the  demonstration,  some  word  which 
marked  the  distinction  i — as,  for  instance  :  ^od  Agerius  funhm 
vendidit  .  .  .  nunsam  deposuit  et  cetera^  which  pointed  at  the  acth 
venditij  or  deposit! :  por  could  this  be  inferred  from  the  intentii 
which,  in  either  case,  ran  .  .  .  fundum  .  •  •  dare  oportere  ...  dare 
facere  oportere  ex  fide  honay  etc.^  But,  in  the  edict,  there  appears 
to  have  been  no  form  expressly  applicable  to  one  or  the  other. 
The  directa  actiones  proceded  from  the  civ3  law,  the  utiles  were 
invented  to  supply  a  remedy  :  ^otiens  deficit  actio  vel  except:: 
utilis  actio  vel  exceptio  danda.^  This  utilis  actio  was  introduced 
by  a  fiction  \  hcncc^  fictitiq  is  synonymous  with  utilis.  Gaius  h^ 
an  intire  title  de  fictsonum  usu^  and  thus  he  writes  : — Item  In  u 
forma  qua  publicano  proponitur^  talis  fictio  est^  ut  quanta  fecunk 
olimj  si  pignus  captum  essety  id  pignus  isy  a  quo  captum  eraty  hurt 
deberetj  tantam  pecuniam  condemnetur.  The  pignus  was  held  to 
have  been  distrained,  and  the  action  lay  for  its  value  $  that  is,  for 
the  amount  actually  due  ;  but  no  fiction  was  used  in  condictions: 
itaque  simul  eas  formulas  quibus  pecuniam  aut  rem  aliquam  nobis 
dare  oportere  intendimus,  sua  vi  ac  potestate  valere,  ejusdea 
natura  sunt  actiones  commodatiy  fiducia^  negotiorum  gestorum  et  alie 
innumerahiles. 

The  species  of  fictions  contained  in  some  sorts  of  actions,  are 
different  from  those  in  others.  He  who  claims  the  edictal  bomrm 
possessioy  feigns  himself  to  be  the  heir  by  the  Servian  action ;  for  be 
has  no  direct  action,  inasmuch  as  he'succedes  into  the  place  oi  the 
defunct  pratoria^  and  not  legitime  jure.  Thus,  in  a  real  actionj 
the  form  runs  :♦ — Judex  estOy  si  Julus  JgeriuSy  the  plaintiff,  Uc^^ 
Titio  hares  essety  tum  si  fundum  de  quo  agitury  ex  jure  ^uintiuM 
ejus  esse  oporterety  et  rel, ;  but  if  the  action  be  personal,  then,- 
Tum  si  paret  Numerium  Agerium  Aulo  Agerio  sesterdum  Milia  dart 
oportere  etreliqua.  In  like  manner  the  bonorum  emptor  sues ^ 
fictitious  heir,  converting  into  his  own  person  the  condemnatioD 
of  him  who  has  bought  the  goods  i  that  is,  he  sues  that  his  adver- 
sary be  condemned  to  give  to  him  that  which  was  the  propenf  of 
the  other,  or  that  which  the  other  ought  to  render,  dare  opsrort^ 


'  P.  i«,  5, 46. 
*  Gaioi  4,  %  34. 


•P.  I9»5*»«- 
«  Gaiut  4,  ^  34- 
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to  himself.  This  fiction  is  termed  Rutilianoy  after  the  praetor 
Rutilius,  who  is  said  to  have  introduced  the  bononan  vfnditio. 
Again— he  who  has  not  as  jet  acquired  a  title  by  usucapion,  to  an  Ficdo 
object  regularly  delivered  to  him,  but  whereof  he  has  lost  the  wucapionii. 
possession,  feigns  the  usucapion  to  have  been  perfected,  and 
accordingly  frames  his  intentio  thus  :  Judex  esto.  Si  quern  hominem^ 
Aulus  Agerius  emit,  et  is  ei  tradidus  estj  anno  possidisset  turn  si  eum 
hmimm  de  quo  agitur^  ejus  ex  jure  quiritium  esse  oportere. 

The  Roman  citizenship  could  be  feigned  by  or  to  a  peregrinuSy  Ficdo  dvitatii. 
in  cases  where  it  was  equitable  that  he  should  have  a  remedy, 
as  in  the  case  of  theft :  Judex  esto.  Si  paret^  ope  consiliove  Dionis 
Hermai  filiiyfurtum  factum  esse  patera  aurea^  quam  ob  rem^  si  civis 
romanus  esset  pro  fure  damnum  decidere  oportere ;  and  in  like 
manner,  in  cases  of  damni  injuria^  under  the  Aquilian  law,  where 
the  peregrinus  was  plaintiff  or  defendent. 

The  fiction  whereby  one  who  is  termed  not  to  have  sufiFered  a  Fjctio  cap.  dem . 
capitis  deminutioy  is  similar  to  the  last  j  because  a  woman  by  co-  non  subactac. 
emption,  or  a  male  by  arrogation«  ceases  by  the  civil  law  to  be 
obligated  ex  contractu^  and  cannot,  therefore,  be  sued  directed  To 
prevent  a  miscarriage  of  justice,  then,  which  might  easily  occur, 
by  a  person  procuring  him  or  herself  to  be  adrogated  or  coempted 
in  fraud  of  creditors,  the  actio  utilis  procedes  upon  the  principle 
of  rescinding  or  ignoring  such  capitis  deminutio. 

Gaius^  C2&S  these  actiones  utiles^  but  Ulpian  fictitia*     The  term  Actio  ficddae 
utiiitas  has,  also,  a  larger  signification  ;  namely,  that  extension  of  >n<^  utilis 
a  legal  principle  which   results   from   the  practical  want  of  a  •y"**"y^«"«* 
remedy,* 

S^vigny  thinks,  perhaps  correctly,  that  the  actio  utilis  which 
flowed  out  of  an  actio  legitima^  was  always  based  on  a  fiction,  evi- 
dent on  the  face  of  the  process ;'  but  that  such  fiction  was  not 
apparent  in  the  intentio  of  ^utilis  actio  pratoria.^  Probably,  in 
this  latter  case,  there  was  no  fiction  at  all. 

We  find  actiones  described  as  utiles^  which  are  personal  as  well 
as  real,  as  well  penal  as  those  which  aim  at  the  acquisition  of  the 
property  on  either  side  unchanged. 

Many  actiones  utiles  occur  m  the  later  law,  which  are  based 
upon  the  fiction  of  an  old  legis  actioy  every  trace  of  which  is 
lost/ 

There  is  still  another  and  perfectly  different  signification  applied 
to  the  terms  directa  and  utilis^  and  that  is  when  one  gives  to 
another  a  power  of  attorney  to  sue  in  his  name,  or  ha9  ceded  his 

» Inat/a.  4  453 ;  I.  2,  23,  §  4;  Ulp.  »  Gaius  4»  §  10,  xi,  31,  32,  33. 

281  S  12-      N.B.  These  are  all  acdonet         *  ZoUer  will  have  it  that  udlis  acdo  tig- 

utilcs,  fbunded  on  old  civil  law  actions.  nifies  no  more  than  that  there  is  a  right  of 

^Savigny  Syat.  vol.  ly  ^  15^  p.  56;  Id.  acdon,  and  that  it  is  never  a  technical  ex* 

5»  ^  215,  p.  7a.  pretiion  :  upon  what  data,  it  ii  left  for  the 

*  Miihlenbmch  cession,  p.  150.  ingenuity  of  the  student  to  imagine. 

*P.20,  1,  I,  ^  2;  P.  20,  6,  I,  pr.  J 
Vat.  fng.  ^  90. 


33^ 


TH£   ROMAN   CIVIL   LAW. 


right  of  action  to  such  person  ;  now  in  the  first  of  these  cases,  the 
plaintiff  is  said-  directe  agtre — nctione  directa  txperire^  but  in  the 
second,  actionem  utilem  habere.  Thus,  on  the  sale  of  an  inheri- 
tance, the  vendor  is  under  the  obligation  ad  cedendas  actiones^  to 
give  him  a  power  of  attorney  to  collect  the  outstanding  debts,  on 
which  the  purchaser  can  procede  directe  against  the  debtors,  but 
in  default  of  it,  he  must  bring  his  action  utiliter  against  such 
debtors  of  the  estate. 


§  2023. 


The  division  of 
actions  into 


in  rem. 


With  respect  to  the  intrinsic  nature  of  the  actions  themselves, 
acuons  into         ^^^  distinction  is  again  duplex,  some  as  arising  out  of  contract  or 

in  personam  and    ...  iir°  !_•  i-i  ^1.  tl 

dehct,  and  therefore  attachmg  peculiarly  to  the  person  of  the 
defendent,  and  requiring  him  dare  facere  prastare  opmrtere^  are 
termed  in  personam^  and  as  these  actions  are  based  on  contract  or 
promises,  they  differ  from  those  the  subject  matter  of  which  is 
some  tangible  corporeal  or  incorporeal  thing  aut  utendi^  aut 
utendi  fruendi^  eundiy  agendiy  aquam  ducendiy  vel  altius  toUendi  vel 
prospictendi.  These  actions  are  termed  in  rem^  but  otherwise 
vindicationes^  while  those  which  are  personal  are  termed  cendU- 
tiones,^  With  respect  to  this  word,  Justinian  tells  us* — Jppellch 
mus  autem  in  rem  actiones^  vindicationes  ;  in  personam  vcro  actionei^ 
quibus  dare^  aut  facere  oportere  intenditur  condictioned.  Condkert 
enim  est  denuntiare^  prisca  lingua ;  nunc  vera  abuse  dicimusy  con- 
die  tionem  actionem  in  personam  essej  qua  actor  intendit  dare  lihl 
oportere.  Nulla  enim  hoc  tempore  eo  nomine  denunciatio  fit,^  The 
distinction  is  clearly  drawn  by  both  Justinian  and  Gaius,  the 
former  being  a  mere  amplification  of  the  latter. 


Vindicationes 
condictionct. 


The  texts  of 
Jusdnian  and 
Gaius  respecting 
the  division  of 
actions  into  real 
and  personal. 


Definition  of  the  Institutes,  4, 
6,  §  I. 

Omnium  actionum  quibus  in- 
ter  aliquos  apud  judices  arbitrosve 
de  quaque  re  quaritur^  summa 
divisio  sic  duo  genera  deducitur 
aut  enim  in  rem  sunt,  aut  in 
personam.  Namque  agit  meus 
quisque  aut  cum  eo  qui  ei  obli- 
gatus  est,  vel  ex  contractu  vel 
ex  maleficio,  quo  casu  proditx 


Definition  of  Gaius,  4)  §  i) 

3t,  3. 

Si  queeramus  quot  genen  ac- 
tionum sint,  verius  videtur  duo 
esse,  in  rem  et  in  personam  .  • 
In  personam  actio  est  quodens 
cum  aliquo  agimus,  qui  nobis 
vel  ex  contractu  vel  ex  delicto 
obligatus  est,  id  est  cum  inten- 
dimus  dare,  pnestare  oportere. 
In  rem  actio  est,  cum  aut  cor- 


'  Gaius  4*  ^  2. 
'  Id.  %  3. 

•  I.  4,  f  5. 
M.  4,  6,  §  15. 

*  Paul,  in  Coll.  L.  L.  Mos.  a,  6  ;  Aurel. 
Vict,  de  Cats.  16  ;  C.  Th.  »,  4,  2  j  C.  Th. 


2,  4,  4;  Symmach  epist  la  52*  Den°f' 
ciatio  was  the  mode  of  comsienciflj  '  *^^ 
Tlie  ciudon  was  made  by  simpit  decUn- 
tion  of  the  form  of  action  be&ie  t  ««»'. 
pctent  authority,  and  dates  in  the  Jge  ^^ 
Marcus  Aurcliui. 
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sunt  acdones  in  personam)  per    poralem  rem  intendimus  nostram 
quasintendit,adversariumeidare    esse  aut  jus  aliquod  nobis  com* 
zut  iacere  oportere  et  aliis  qui-     petere. 
hmdam  modis ;  aut  cum  ^o  agit 
qui  nuUo  jure  ei  obligatus  movet 
tanun  al'tcui  de  aliqua  re  contro- 
vmiam :    quo  casu  prodita  ac- 
dones in  rem  sunt,  veluti  si  rem 
corporalem  possideat  quis,  quam 
Tttius  suum  esse  affirmet^  et  pos^ 
iissor  dominum  se  esse  dicat ;  nam 
it  Ttttus  suum  esse  intendat  in 
rem  actio  est. 

The  amplification  of  Justinian  can  hardly  be  called  an  improve- 
ment. Ulpian  is  still  shorter,*  jlctionum  genera  duo  stint^  in  rem^ 
qua  dicitur  vindication  et  in  personam^  qua  condictio  appellatur. 

§  2024. 

Actiones  in  rem  are  subdivided  into  civiles  and  pratoria^  the  Buit6fthe 
former  being  based  upon  laws,  senatus  consultOy  and  constitutions  «ctione8  in  rem. 
of  the  various  emperors,  and  the  latter  on  edict  of  honorary  law  of 
the  praetor. 

The  Emperor  Justinian  added  to  these  a  third  species  of  action, 
termed  mixta.^ 

The  actiones  civiles  consisted  in  rei  vindication  the  actio  in  rem 
utiiisj  the  hereditatis  petitioy  the  actio  confessoria^  and  the  actio 
negatoria. 

The  oldest  action  which  remained  in  use  was  the  rei  vindi' 
catioy  which,  with  some  formular  modification,  was  retained  in  the 
centumviral  court.  This  being  an  old  legis  actioy  it  is  more  con- 
venient to  describe  it  first. 

§  2025. 

The  ancient  form  of  the  actio    rei  vindicationis   supposed  a  Actio  vindica- 
species  of  battle  or   fight,  ultimately  settled   by  judicial  inter-  tionUrd. 
position,*     Before    this    action    could    be    commenced,    it    was 
requisite   to   ascertain  which  of  the   two  parties  was  in  actual 
possession^  as  in  the  case  of  a  moveable  thing,  or  landed  property, 
or  in  constructive  possession,  such  party  to  the  suit  thereupon 
became  the  reus  or  defendent,  and  under  the  obligation  of  giving  Ut  de  vindiciu 
vindicia  or  security  to  the  actor  or  plaintifiF.     Occasionally  this  »•  appJj«<*  ^ 
was  also,  as  may  be  easily  conceived,  a  matter  of  dispute,  and  "**^** 

^  P.  44,  7y  «5t  pr.  '  Gaius  49  ^  15  $  (Ascon)  in  Verrin  a, 

*  I.  4,  6,  %  2C, — of  the  ano'ralic  of      1,  45,  p.  191,  Orell. 
which,  sec  post. 
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thereupon,  the  ///  vindiciarum  arose  before  the  praetor,  wha 
assigned  the  possession  bj  an  interlocutory  decree,  to  him  who 
*^  showed  cause'*  the  most  to  his  satisfaction,  obliging  him 
to  give  the  plaintiff  satisdation  or  security  that  the  object 
should  not  be  deteriorated  in  the  interim.  If  the  action  were  k 
rem  for  a  chattel,  which  could  be  readily  transported  from  place  to 
place,  it  must  be  vindicated  in  the  legal  form.^  For  this  purpose 
it  must  be  produced  in  court,  and  the  property  in  it  claimed  bj 
both  parties  by  their  placing  their  hands  upon  it. 

This  injectio  manuum  is  often  alluded  to,*  and  termed,  in  the 
law  of  the  Twelve  Tables,  in  jure  manum  conserere^  the  form  is 
preserved^  in  Gaius  and  elsewhere :  Hunc  ego  hominem  (rem] 
fneum  esse  aio  secundum  suam  causam^  shut  dixt  ecce  tihi  viniictam 
imposui  ;  or, — Hunc  hominem  (rem)  ex  jure  quiritium  meumesseah 
ejusque  vindicias  mihi  dari  postulo ;  at  the  same  time  laying  a  stick 
or  rod  termed  festuca  *  upon  the  object,  typical  of  a  spear,  because 
a  title  by  acquisition  in  war  was  considered  the  best  which  could 
be  had.  For  a  like  reason,  a  spear  was  set  up  at  auctions  typical 
of  the  sale  of  plunder  taken  in  war,  and  which  was  accustomed 
sub  basta  vendiy  hence  the  term  sub  hastatio,^  For  a  like  reason  a 
spear  was  always  set  up  in  centumviralibus  judiciis. 

At  this  stage  of  the  procedings  it  was  competent  to  die  other 
party  either  to  remain  silent,  or  to  give  way,  in  which  cases  the 
praetor  adjudged  a  temporary  possession  to  the  first  party  until 
final  judgment.  If,  on  the  other  hand,  he  intended  to  dispute  it, 
hominem  sive  rem  corripieris^  laying  his  hands  on  the  object,  he 
added,  Et  ego  hunc  hominem  [rem)  meum  {meam)  esse  aio  ejusque  vin- 
dicias mihi  conservari  postulo.  The  praetor  then  interposed,  order- 
ing both  to  remove  their  hands,  Mittete  ambo  hominem  [sive  rm\ 
and  the  former  then  demanded,  Postulo y  anne  dicas  qua  ex  causa  vln- 
dicaveris  ?  to  which  he  replied.  Jits  peregi  sicut  vindictam  impom. 
The  former  then  resumed,  ^ando  tu  injuria  vindicavisti  D  arh 
Sacramento  te  provocoj  to  which  the  latter  answered.  Similiter  ego  u^ 
and  I  do  the  like ;  which  very  form  has  been  preserved  down  to 
the  present  day  in  English  actions,  and  termed  *^  adding  the 
similiter,*'  The  praetor  then  interposed  a  second  time,  declaring, 
^i  nee  vi  nee  clam  necprecario  possidet  ei  vindicias  daho^  and  pro- 
ceded  to  examine  to  whom  an  interimistic  possession  ought  of 
right  to  be  assigned,  and  ended  by  decreeing  that  the  other  should 
give,  prades  litis  et  vindiciarum^  security  for  the  object  and  its 
increments,  to  the  adverse  party ;  taking  in  addition,  from  both, 

'  Si  in  rem  agebatar,  mobilia  et  moven-  '  Festuca  means  a  barley- straw  or  sapeli* 

tia,  quae  modo  in   jut    adferri  addocive  a  stalk  or  twig,  such  as  those  with  whid 

possent^   in  jure  vindicabantur    ad    hone  birds  build  their  nests.     Plin.  xOy  4I)  ><^ 

modum,  L  c.  §  16.  xS>  27  ;  also  virga  Plut.  in  oposc.  de  hit 

'  Ovid.  Am.  i,  4  et  2  ;  Mart.  Ep.  i,  5 ;  qui  sero  a  numine  puniontnr. 

Virg.  i£n.  10,  419.  *  h.  op.  ^  1417. 

*  A.  Gell.  N.  A.  2Cy  10.  ^  Sigon  de  Jadk.  i|  31. 

*  Gaius  4,  ^  i6f  26. 
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fradti  saaramenti^  a  solemn  obligation,  that  both  parries  had  made 
a  public  cession,  and.  would  make  over  the  penal  sum  to  the  pub- 
lic treasury.  The  matter  then  stood  over  until  the  right  came  on 
to  be  thed  in  the  usual  course. 

§  2026. 

The  rule  which  the  prxtor  followed,  in  giving  this  interimistic  Rule  for  anign- 
possession,  depended  on  the  cause  shown  ^  and,  however  much  n;entp^^« 
he  was  at  liberty  to  use  his  discretion  in  such  matters,  he  was, 
nevertheless,  under  the  obligation  of  doing  so,  subject  to  certain 
general  rules  of  law.  Thus,  in  the  case  of  a  man  where  one 
asserts  that  he  is  free,  the  other  that  he  is  a  slave,  the  adserter 
lihertatis  is  intitled  to  the  temporary  possession  because  the  pre- 
sumpdon  must  always  run  in  favorem  libertatis.^  Afi;ain,  in  the 
case  of  immoveable  property,  the  presumption  lies  \n  favor  of 
the  tenent,  because^  in  pari  causa  melior  est  ratio  possidentisy 
with  which  the  rule  of  English  law  coincides,  and  requires  that 
the  plaintiff  show  a  better  title,  in  order  to  enable  him  to  claim 
judgment  in  ejectment. 

§  2027. 

Thus  far  the  proceding  applied  to  objects  capable  of 'innate  T***.^?*** 
motion  or  of  being  moved,  se  moventia  or  mobilia  ;  but  where  the  Jppii^tTim- 
object  is  immoveable,  as  land  or  the  lilce,  a  symbolical  seisin  must  moreabies. 
of  necessity  be  substituted. 

Originally,  then,  the  litigant  parties,  accompanied  by  the  com-  The  early     ' 
petent  authority,  betook  themselves  to  the  site  in  dispute,  where  fP**^  *?  ** . 

r    -  •  '".  ,1  ti*         ...'^'         .         law  and  practice 

ahcunous  contention  took  place,  and  the  interimistic  possession  ofthevindi- 
was  awarded  on  the  spot  itself  to  one  or  other  of  the  claimants,  cado. 
and  hence  the  ex  jure  manu  consertum ;  *  a  practice  as  old  as  the 
Twelve  Tables,  in  which  we  find  si  qui  injure  manum  conserrunt. 
The  continual  extension  of  the  Roman  dtate,  and  especially  of 
the  boundaries  of  Italy,  soon  rendered  the  strict  observance  of 
this  formality  in  the  highest  degree  as  convenient,  and  led  to  a 
relaxation  of  the  rule. 

It  has  been  premised  that  when  the  object  could  without  in- 
convenience be  produced  in  court  it  was  done,  otherwise  a  part  of 
it,  by  a  legal  synecdoche,  was  held  to  represent  the  whole.     The  Second  epoch  in 
parties  were  consequently  allowed  to  go  together  from  the  court  to  t^«  ^^  «»<* 
the  spot  in  question ;  and  having  there  gone  through  the  formality  Jl^^katio. 
of  a  combat,  to  take  thence  a  part  of  tne  object  in  dispute,  as  for 
instance,  a  portion  of  a  column,  one  sheep  or  goat  from  a  flock, 

I  Ha]i£u,B.  3,  p.  ixi,  ciCei  the  unjust  to  Virginiu%  the  vindeJL     There  is  a  long 

jadgment  of  Apprai>  Lit.  3»  who  asugned  article  upon  this  judgment  in  Savign7*s 

the  tempoiafy  poMCitton  of   Virghiia    to  Zeitichrift,  yoL  x»  4^  3* 
Claodiai,  the  adiertor  senritutis,  instead  of         '  A.  Cell.  N.  A.  10,  9. 
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VindJcianim 
tumpdo. 


Third  epoch  in 
the  law  and 
practice  of  the 
▼indicatio. 


nay,  even  a  tuft  of  hair  or  wool  was  taken  therefirom,  and  the 
vindication  proceded  as  if  in  the  presence  of  the  whole  objea. 
The  same  rule  applied  to  land,  a  house,  or  inheritance,  by  a  clod 
of  earth,  a  tile,  or  some  portion  of  the  inheritance  being  produced, 
and  which  was  held  to  be  sufficient  to  satisfy  the  law.^ 

This  proceding  was  termed  vindicias  sunure  ;^  and  the  wit- 
nesses who  assisted  at  the  transaction,  superstitesJ*  It  had  for  iu 
object  the  preservation  as  far  as  practicable  of  the  old  principle, 
which  required  the  trial  to  take  place  in  the  presence  of  matter  in 
issue.  Nor  was  the  festuca  or  rod  forgotten,  with  which  one  or 
the  other  party  was  feigned  to  have  won  the  possession  from  tb 
other  by  force  and  arms.  This  practice  has  not  long  been  dtsusd 
as  a  mode  of  transferring  land  in  England.  Coincidence  in  so 
fantastic  a  formality  furnishes  a  pretty  strong  presumption  of  the 
source  whence  it  flows ;  the  pore  so  as  it  is  traceable  in  the 
transfer  of  copyholds  at  the  present  day,  where  the  admission  is 
'*  by  the  rod,  according  to  the  custom  of  the  manor,*'  the  copr- 
holder  seizins  the  wand  in  the  hands  of  the  steward,  who  admits 
him  I  the  rod  and  clod  are  again  traceable  in  the  symbolical  d^ 
livery  or  conveyance  of  land,  inter  vivos. ^ 

Time  tended,  however,  to  render  the  formality  connected  with 
the  vindication  of  land  yet  more  simple  ;  the  previous  appearance 
of  the  litigant  parties  in  court  was  dispensed  with,  and  they  were 
permitted  to  procede  at  once  to  the  locus  in  quo^  there  to  fulfill  tk 
necessary  formalities,  and  then,  first,  to  appear  before  the  prstor, 
feigning  to  have  gone  thither  and  back  at  his  instance.*  Cicero' 
terms  this  deductto  qua  morihusfit  \  and  the  expression,  ex  convat* 
vimjieri^  equivalent  to  the  vis  civilis  et  festucaria  of  Gellius.* 

The  last  step  in  the  simplification  of  this  form  of  action  for  '^ 
recovery  of  land  was  taken  under  the  emperors ;  a  clod  of  eanh 
was  simply  brought  in  by  the  parties  to  represent  the  land,  or : 
tile  to  represent  the  house,  and  the  cause  then  proceded  in  the 
same  way  as  in  the  recovery  of  moveables,  where  part  of  i 
column  represented  the  whole,  a  single  sheep  or  goat  a  flock,  or 
even  some  wool  or  a  hair  taken  therefrom,  or  in  the  case  of  :s 
inheritance,  some  object  forming  a  part  thereof.^ 

It  is  curious  thus  to  trace  the  history  of  a  fiction,  and  t' 


'  A.  Cell.  N.  A.  xo»  lo.  Vindicia  id 
est  correptio  manua  in  re  atque  in  loco 
pnesend  apud  pnetorem  ex  xii  Tab.  fiebat 
in  ^uibut  tta  icripOim  est,— A  qm  in  jurt 
wumwn  CMUtrtmt, 

'  Cic.  pro  Munena,  22,  14;  Varro  de 
I«.  L«  C  o^' 

*  Festut  V.  luperstitet  et  vindiciae. 

^  Vide  writ  of  right  Bl.  com.  3,  p.  193  \ 
also  quando  hasta  vol  aliud  corporeum  qaid- 
libet  porri^tur  a  domino  se  invesdturam 
fiicere  dicente;  que  taltem  coram  doobut 
vaallii  lollemniter  fieri  debet,  F.  2,  2, 
vide  Bl.  com.  2^  20,  advocem  invettiturea. 


•  Cic.  pfx>  Monena^  12. 

•  Pro  Tullio,  20,  16;  pro  Cacina,  i, 

7  Pro  Cttdna,  8. 

•  N.  A.  20,  10,  sed  vide  Sangny  Z<  •• 
schrii^  xi.  287-304.  Keller  erronw^: 
makes  the  deduah  ftut  moriht  ft  ih*r.^' 
from  the  ibnn  of  Kmidkath  ferufrmf^^ 
connecting  it  with  the  form  fer  sf^ssv^^ 
vide  et  Walter  Ges.  de  R.  R.  k  ^'^' 
n.  XI. 

'  Gahii  4,  §  17. 
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observe  how  far  it  may  depart  from  the  reaUty  before  all  trace  of 
it  is  utterly  lost. 

It  may  be  asked,  why  all  vestige  of  an  obsolete  fiction  viras  not  at  Inexpediency  of 
once  aboUshed  by  a  measure  permitting  the  parties  at  once  simply  abo}»«Wng 
to  declare  that  the  one  claims  from  the  other  the  ownership  of  a  ^^^^' 
stated  thing  or  piece  of  land,  as  has  been  done  in  this  country 
with  respect  to  the  action  of  ejectment,  under  the  new  Common 
Law  Procedure  Act?*  The  answer  is  easy.  That  in  the 
Roman  State  especially,  every  legal  form  was  connected  with  that 
which  was  once  a  reality,  and  that  it  involved  less  difficulty  to  ad- 
here to  known  and  admitted  forms,  and  gradually  to  accommodate 
them  to  a  changed  state  of  society,  than  to  upset  all  the  incidents 
coonected  with  them  by  a  sudden  change,  which  must  ever  tend 
to  unsettle  the  law  ana  practice  of  the  courts  ;  all  nations  have, 
therefore,  found  it  more  advisable  to  let  the  one  glide  into  the 
other,  than  to  adopt  any  abrupt  measure  which  might  disturb  the 
practice  and  affect  former  decisions ;  and  it  is  upon  this  ground 
that  many  consider  the  abolition  of  the  conveyance  by  fine  and 
recovery  inconvenient.  It  is  difficult  to  see  the  objection  to  the 
fiction  of  John  Doe  and  Richard  Roe  in  the  English  action  of 
ejectment,  where,  by  the  fiction  of  a  lease,  the  tide  to  land  was 
brought  within  the  jurisdiction  of  a  common  law  court,  by  feign- 
ing a  chattel  interest ;  or,  to  the  fiction  of  trover,  whereby  the 
plaintiff  was  feigned  to  have  casually  lost  a  thing  out  of  his  posses^ 
sion,  and  the  defendent  to  have  found  and  converted  it.  A  cur- 
tailment of  court  and  other  fees  and  expenses  on  the  intermediate 
steps  is  the  real  desideratum,  and  not  the  abolition  of  fictions, 
which  is  as  good  as  any  other  means  which  can  be  devised,  because 
they  answer  all  the  'purposes  of  the  simpler  reality,  and  have, 
moreover,  the  advantage  of  expansion,  extension,  and  elasticity ; 
hence  it  is  not  always  advisable  to  sweep  off  old  established 
fictions,  and  thereby  unsettle  a  practice  definitely  ascertained  and 
known,  and  deprive  the  law  of  its  own  natural  logical  develop- 
ment. 

§  2028. 

Gradually,  almost  every  vestige  of   the   original   vindication  Fourth  epoch  m 
vanished  j  and  it  was  then,  first,  diat  a  novel  form  was  given  to  '^Jf^^  ^\^^ 
this  action  of  vindication,  nevertheless,  not  altogether  without  the  vindicatio.   . 
help  of  another  fiction,  in  which  a  sponsion  was  substituted  for  the 
former  sacramentum  and  the  vindicia. 

The  plaintiff  who  claimed  the  object  as  his  property,  jure  qui-  Sponsio  sub- 
ritio^  challenged  the  possessor  to  wager  a  certain  sum  of  money  to  Jac^J^gn^m  *" 
be  paid  to  him  in  case  he  should  turn  out  to  be  in  the  right ; 
whereupon  the  defendent  was  compellable  to  stipulate,  and  give 
security  for  the  delivery  of  the  object  in  issue  together  with  its  in- 

>  15  &  16  Vic.  76. 
VOL.   III.  X    X 
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crements.  The  immediate  quesdon  in  issue  before  the  court,  aod 
claim,  was  upon  the  sponsion ;  nevertheless,  upon  judgmeat  being 
given,  the  money  viras  not  practically  demanded,  but  the  plaintif 
took  advantage  of  the  option  contained  in  the  judgment,  to  demaod 
and  have  the  object  itself,^  contrary  to  the  practice  followed  in  the 
English  action  of  debt  and  detinue,  in  which  liquidated  damage 
are  inforced.  The  plaintiff  or  petitor  appearii^  before  the  pne* 
tor,  addressed  the  defendent  in  the  words, — ^umlus^  qui  est  it 

tenus.  ^P'^j  f  ^  sabmus  vacatur y  »tum  ego  €X  jure  qutrittum  meum  esse  sis, 

inde  ibi  ego  te  ex  jure  manum  consertum  voce*  Should  the  defendefit 
thereupon  give  way,  the  praetor  adjudged  the  possesion  of  dx 
land  in  question  to  the  plaintiff}  if,  on  the  contrary,  be  intended  to 
defend  his  possession,  he  replied,^ — Unde  tu  me  ex  jure  mamon  cat- 
sertum  vocdsti^  inde  ibi  ego  te  revoco ;  hereupon  the  prastor  inter- 
posed Withy'^  Superstitibus  prasentibus  istam  viam  dico^  iniu  viem-, 
and  shortly  addoJ,  fedite  viam.  The  meaning  of  which  address 
was,  that  the  litigant  parties  should  go  with  the  witnesses  to  fetdi 
a  clod  of  earth  in  order  that  the  question  might  be  tried;  and  it 
being  feigned  that  they  had  complied  with  this  order,  the  officer 
of  the  court  led  them  back,  and  the  cause  proceded,  the  prztor 
decreeing  possession  or  vindicia  to  him  whom  he  consider^ 
intitled  thereto  by  the  formula, — Ujuie  tu  ilium  dejecisti^  quum  mvi, 
nee  clamj  nee  precario  possiderety  eo  ilium  restituas  jubeo^  This 
interlocutory  point  in  the  cause  having  been  decided,  he  wbo  W2S 
excluded  from  the  possession  was  heard.     The  plaintiff,  however^ 

Spons-on.  commenced  with  the  question, — ^uando  te  injure  conspicii^psst^ 

anne  sies  auctor?^  If  no  answer  was  given  to  this  by  the  defea- 
dent  the  cause  was  at  an  end }  if,  on  the  contrary,  he  denied,  the 
prastor  ordered  him  ad  sacramentum  provocare^  to  challenge  the 
defendent  to  wager  a  certain  sum  of  money  to  be  paid  in  case 
the  fact  were  not  as  he  asserted,  saying, — ^uando  negate  secrsr 
mento  quarito ;  and  hereupon  the  plaintiii  proceded  to  comply  is 
the  form, — ^ando  negasy  te  sacramento  quingenario  prowc9y  spst* 
desne  te  daturum  quingentos  si  auctor  sisf*  that  is  to  say,— Since 
thou  deniest,  I  call  upon  thee  to  bet  fifty — dost  thou  promise  to 
pay  fifty  if  thou  beest  cast  ?  To  which  the  fitting  reply  was 
in  the  affirmative, — Spondeo  quingentos y  si  auctor  siem\  thereupon 
the  reus  asked, — Spondesne  idem  ni  sim ;  to  which  he  gave  his 
assent, — Et  ego  quoque  spondeo, 

ATirment  of  Next  came  the  assertion  of  property  on  the  part  of  the  actor  0: 

property.  plaintiff, — ^uando  aioy  neque  negas  te  auctorem  esscy  bwic  bm9m 

(fundum)  ex  jure  quiritium  meum  esse  aio.     The  praetor  here  inter- 

'  Gaius  4*  9iy  93*  94;  Cic.  in  Verr.  i,          *  Si  auctor  ttii  if  he  then  was  s  ^^ 

45;  (Ascon)  in  Verr.  a,  i,  45^  p.  19 1}      fidd  potseoor,  and  would  deliver  pc»Ke!>^" 

Orell.  if  he  lost  the  iuic»  and  not  fhodolevtr' 

'  Sigon.  I,  21,  p.  459,  sq.  J  I.  Rzv.  ad      trantfer  it  to  a  more  powerivl  livet^iy* 

xii  Tab.  vi.  p.  31,  iq.  vide  et  Thibaut  Syst.  d.  P.  R.  ^  4^'* 

'  Cic.  pro  Caec.  19. 
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posed,  and  inquijred  whether  the  defendent  persisted  in  his  vindi- 
cation ;  if  not,  the  object  was  forthwith  adjudged  to  the  vindicator ; 
but  if  he  persisted,  he  did  so  in  the  formula, — Et  ego  eundem  homi- 
mm  {Jundtan)  meum  esse  aio  ex  jure  quiritium^  sed  nonne  tu  dicis^  qua 
causa  vindicaveris  f     At  this  stage  of  the  procedings  the  formal  Security  agaimt 
pleadings  were  concluded,  unless,  indeed,  the  plaintiff'  called  upon  deterioration. 
the  de^ndenc  to  give  security  to  be  answerable  for  the  main- 
tenance of  the  status  quoj  where  it  was  probable  that  the  property 
might  be  deteriorated  in  the  meanwhile;  this  security  he  was 
obKged  to  give,  under  the  penalty  of  losing  his  cause.  ^    The  real 
question  of  ownership  was  then  gone  into  by  the  plaintiff  shewing       , 
fats  tttie.^ 

Real  actions  attach  directly  upon  the  object,  and,  for  that  reason,  Actionct  in 
lie  against  any  one  who  may  be  in  possession  of  it  j  nor  does  he  ''"*  s«neraiiy. 
cease  to  be  a  possessor  for  this  purpose,  who  1)^  fraudulently 
ceased  to  possess.  The  possessor  of  a  thing  cannot,  for  the  most 
part,  bring  an  actio  in  rem^  because  his  demand  would  be,  either 
that  the  thing  be  delivered  to  him,  which  would  be  absurd  in  one 
who  is  himself  in  actual  possession,  or  he  must  pray  that  the  ob- 
ject be  adjudged  to  him,  and  divested  out  of  the  defendent :  this 
would  also  be  of  no  avail,  because  a  third  party  could  always 
claim  it»  But  if  it  be  asked  why  a  real  action  will  not  avail 
against  one  who  claims  the  property  in  an  object  of  mine,  and 
deals  with  it  without  my  consent  ?  the  reply  will  be,  that  a  better 
remedy  is  supplied  by  mterdict,  by  a  possessory  remedy,  or  by 
challenging  the  claimant  to  bring  suit  in  that  behalf. 

The  rme,  then,  is  that  the  possessor  does  not  bring  a  real 
action,  ei  veroy  qui  possidety  non  est  actio  prodita^  which  is  suffi- 
ciently clear,  if  it  were  not  for  the  sequel,  which  has  given  rise  to 
much  discussion.  Sane  imo  casu  qui  possidet,  nihilominus  actoris 
partes  obtinet,  sicut  in  latioribus  digestorum  Itbris  opportunius  ad-- 
parebit.  Some  read  alterius  for  actoris^  some  insert  non  after  sane  ; 
but  no  one  has  been  able  to  discover  the  unus  casus  men- 
tioned. 

Hopfher^  thinks  the  unus  casus  is  that  in  which  the  plaintiff  is 
in  possession ;  but  being  disturbed  therein,  prefers  the  remedy  by 
vindication  to  that  of  the  interdict  uti  possidetisy  on  account  of  the 
difficulty  in  proving  the  possession.  It  is,  however,  clear  that 
such  person  can  institute  a  revindication^  Suppose,  for  instance, 
the  plaintiff  to  possess  a  wood,  and  that  another  arrogates  to 
himself  the  dominion  and  right  of  cutting  timber ;  the  plaintiff 
brings  suit  and  claims  that  the  wood  be  adjudged  to  himself,  and 
the  defendent  restrained  from  felling  the  trees, 

*  Psanl.  R.  S.  I,  10,  I.  *  1. 4,  6,  %  2. 

^  Sig.  L  c.  Rcevard.  Protrim.  5,  p.  8S9>         ^  Com.  §  1095. 
sq.  'y  Bfiss  de  fbnn.  5,  p.  369-476,  sq.  *  P.  41,  x»  12,  %  x. 
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Real  actions  may  arise  either  ex  dominia^^tx  sfrvituti'-''^x  here- 
ditate— or  ix  jun  pignoris. 


The  actio  rei 
vindicadonM. 


Founded  on 
dominion. 


Exception  from 
the  rule  that 
the  object  does 
not  represent 
the  price. 


To  whom  com* 
^tent. 


§   2030. 

The  right  of  vindication  is  founded  on  dominion,  which  is  ;&; 
in  re  corporally  ex  quo  facultas  de  re^  ejusque  fructibus  disponendi^ 
eamque  vindicandi  nascitur^  nisi  vel  lexy  vel  convention  vel  temrh 
voluntas  obsistat} 

Vindication  '  is  an  actio  in  re  singular! y  and  one  of  the  means 
by  which  this  right  is  prosecuted,  where  the  specific  object  is 
wished  to  be  recovered,  and  not  its  equivalent  value  only,  which 
must  be  sought  by  an  action  of  damages,  and  which  is  a  personal 
and  not  a  real  remedy. 

Vindication  being  founded  on  and  invented  to  recover  the 
dominion  actio  realis  ex  dominio  orta^  it  will  be  found  to  follow  the 
rules  applicable  to  that  right  step  by  step ;  thus,  being  founded  or 
the  plenary  dominion,  it  is  not  competent  to  one  who  has  net 
this  title ;'  hence  a  purchaser  cannot  vindicate  an  object,  which 
has  been  sold,  but  not  delivered  to  him  ;^  and  where  sold  to  two 
persons  jointly,  he  only  who  has  received  the  delivery  can  recur  to 
this  remedy.  He  with  whose  money  an  object  has  been  bought^ 
cannot  maintain  this  action,  because  the  maxim  r^j  succeditin  kcum 
pretii  does  not  here  apply  to  singular  objects  ;*  from  this  rule, 
otherwise  general,  must  be  excepted  pupills,  minors,  soldiers,^  and 
the  wife,  if  the  husband  purchase  the  object,  not  with  the  dotal 
money,  but  with  that  which  has  been  given  to  her,  for  here  the  rti 
vindicatio  utilis  is  given,  and  the  principle  of  the  thing  succeding 
into  the  place  of  the  price  is  admitted  equitably. ?  Hence  it  will 
be  seen  that  the  vindicatio  directa  lies  only  where  the  dominim  \^ 
plenum ;  but  that  where  it  is  minus  plenum,^  the  remedy  is  restricted 
to  the  vindicatio  utilis,^  The  plaintiff  is  consequently  bound  to 
prove  the  transfer  of  the  dominion  to  him  by  his  auctoTj  or  the 
acquisition  of  it  by  usucapion.^  On  this  principle,  corporeal 
objects  can  only  be  vindicated ;  ^^  singular  things  being  either 
separate,  or  composed  of  several  collected  parts,^^  not  exempted 
from  commerce,**  may  be  so,  and  those  things  which  remain  from 
our  property  which  has  perished,  not  being  annexed  to  any  other 


*  c.  I,  15,  21. 

'  C  49  51,  ult.  Cicero,  in  his  usual 
poetical  style,  write%~-Vindicatio  est  per 
quam  vis  et  injuria  et  oronino  omne  quod 
obfiitttrum  est,  defendendo  et  ulciscendo 
propulsatur,  Ck.  de  Juv.  a,  53.  This  vin> 
dicatio  is,  however,  not  the  legal  remedy 
here  referred  to,  but  is  quasi  vindice  dig- 
num ;  hence  all  actions  in  re  ar^  termed 
vindications,  L  4,  6. 

»  P.  44,  7,  3. 

<  P.  6,  1,71;  C.  3,  32,  15. 


*  C.  4,  50,  8. 

"  C.  32, 8  i  P.  6,  I,  2. 

^P.  24,  1,  555  C.  23,  3,  iJjCj, 

•  P.  6,  I,  33  et  66 ;  C.  23, 1, 3c;  ^ 

■  P.  41,  I,  20,  pr. 
'U.4,6,§i. 

"P.  6,    I,   1,  §  3  J  M.  2  et  3,  pr; 
Id.  56. 
*»Id.  I,  §  1;  Id.  23,  §  1. 
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)bject,  in  which  latter  case,  if  severable,  they  can  be  prosecuted  by 
in  actio  ad  exhibendum ;  but  if  not,  they  must  be  claimed  by  an 
ictio  in  factum^  which  does  not,  however,  apply  to  a  univfrsitas 
uriiJ^ 

It  lies  against  the  true  possessor,  detentor  being  so  before  By  the  true 
jentence,*  the  onus  of  proving  such  possession  lying  on  the  plain-  P<*"^»<^'"' 
ti£^  The  things  vindicated  must  be  specifically  designated  by 
the  actor  ;  in  order  that  it  may  appear  whether  the  defendent  be 
in  possession  of  them ;  ^  simple  detainers  nudi  detentores  may 
liberate  themselves  by  naming  their  auctorfi  Diversely  from  the 
mode  of  procedure  in  the  henditatis  petitio^  the  possessor  cannot 
be  called  upon  to  show  the  title  in  virtue  whereof  he  pos- 
sesses.' 

By  an  analogic  with  the  hereditatis  petitio^  the  ret  vindicatio 
lies  against  those  feigned  to  possess,  such*  as  those  who  have 
fraudulently  ceased  to  be  in  possession ;  this  rule  was  introduced 
by  an  interpretation  of  the  Sctm.  respecting  the  hereditatis  petitio 
made  in  the  age  of  Hadrian?  against  those  who  defend  tbe  suit, 
that  is,  detentors  who  do  not  divulge  the  authority  in  virtue  of 
which  they  hold  (shew  their  title),  but  it  does  not  lie  against  the 
heirs  of  possessors,^  except  they  be  really  in  possession,  or  unless, 
indeed,  quid  ex  persona  defuncti  commissum  sity  aught  has  been 
given  him  in  trust  by  the  deceased.^^ 


§  2031. 

The  actio  ret  vindicationis  being  an  actio  in  rem^  lies  for  the  Reciprocal 
recovery  of  the  object  to  us  belonging,  with  all  its  accessories  and  oi^Jigations  of 
rights  5"  hence  the  fruits  of  the  object  must  be  restored  according  md  dominuB. 
to  the  nature  of  the  possession,^^  and  the  owner  or  dominus  is  bound 
to  indemnify  the  possessor  accordingly,  for  his  expenses  on  or  about 
the  object,*'  but  not  to  the  extent  of  restoring  the  price  which  the 
possessor  may  have  paid  for  the  object,*^  save  he  shall  have  incurred 
it  in  redeeming  it  from  a  robber,  prado^  or  enemy  9^^  thus  the 
rules  above  laid   down   apply  with   the  distinction  only  of  the 
possessor  not  being  obliged  to  restore  aught  of  the  fruits  con- 
sumed, except  in  so  far  as  he  may  have  been  inriched  by  a  sur- 

^  Id.  49,  \  X I  U.  23)  §  5 ;  P.  10,      ferred  it  to  a  third,  the  Tindjcation  would 

4,  6.  not  lie  on  the  maxim  ;  Hand  muist  Hand- 

*  Id.  56.  waehren,  videHein.  £1  J.  ad  P.  6,  i,  c.  86, 
'  P.  6, 19  &  27,  §  \\  Id.  36.  in  note. 

*  C.  4,  19,  2  ft  18 ;  C.   3,  32,  24,  '  P.  6,  I,  27,  §  3,  vide  h.  op.  poit. 
et  alt.                                           .  '  Id.  42  &  55. 

*  P.  6, 1,  5,  §  ult.  et  6.  .  »®  Id.  42. 

*  C.  3,  19,  %y  vide  §  2028,  n.  4!  "  P.  6,  i,  13  et  X7>  §  i ;  Id.  34  et  68. 
'  P-  6j  1,  73  J  C.  3,  32,  ult.     The  old         *•  Id.  17,  §  i  j  Id.  20  et  34. 

Genaan  law  did  not  adopt  the  principle  to         **  Id.  37-8. 

tiiis  length ;  thus,  if  any  object  had   been         *^  C.  3,  32,  3,  et  23  j  C.  4,  7,  2y  2. 

in  any  way  bailed  to  one  who  had  trans-         '^  P.  49,  15,  6. 
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Summary  of 
above. 


plus.^    The  m.yi  postessor  can  only  deduct  beneficul  ezpoaes,^ 
because  even  the  h.f.  possessor  has  no  right  of  deduction.' 

Therefore  the  actio  ret  vsndicatienis^  campitit  domnA  dirttU  a 
dominio  pUnOj  utiliter  ex  dominio  minus  pUno^  contra  quemaai^ui 
possessorem  vil  verum  veJ  falsum  in  id^  quod  actor  imam  it- 
claretur^  iique  restituatur^  cum  omni  causa^  accissionilms^  fnuu- 
busque  pro  quaUtate  possossionis. 


Actio  pubfi* 
ciana* 


The  legal 
estate. 


Reomrementi 
of  thit  action. 
No  other 
remedy. 
Delivery. 
ContideratiQB. 
Bona  fidei. 
To  a  non- 
dominui. 
Loss  of  pot« 


Rc(]iiuitet  fur« 
ther  conndered. 


Terma  of  the 
edict 

Where  It  lici. 


§   2032* 

The  actio  PuHiciana  is  an  actio  in  renij  and  was  first  intnxiuced 
bv  the  praitor,  Q.  PublicFus,  into  the  edict,  about  the  age  of 
Cicero.^  Before  the  introduction  of  this  law,  he  to  whom  anj 
object  had  been  delivered  on  Just  grounds,  ex  just  a  causa^  bv  bar- 
gain and  sale,  gift,  dotation,  legacy,  or  the  lil^,  the  possession  of 
which  the  transferee  had,  however,  casually  lost  before  be  had 
perfected  the  acquisition  of  the  dominion,  and  before  the  period 
of  usucapion  had  expired,  whereby  he  would  have  done  so,  had  no 
direct  action  ad  rem  persequendamy  because  he  could  not  viodh 
cate  dominion  which  did  not  legally  reside  in  him.  This  action, 
therefore,  feigned  the  period  of  usucapion  to  have  expired  before 
the  loss,  and  so  gave  a  remedy. 

The  requirements  of  this  action  are — 

First,  that  there  be  no  remedy  by  vindication. 

Secondly,  that  the  object  be  delivered. 

Thirdly,  for  a  honest  or  good  consideration. 

Fourthly,  ui  good  &ith. 

Fifthly,  to  a  person  whose  title  Is  defective  in  respect  of  legal 
ownership. 

Sixthly,  who  has  lost  his  possession. 

As  to  the  first,  as  this  is  a  remedy  in  subsidium^  if  there  be 
a  better  remedy  it  must  be  adopted. 

As  to  the  second,  delivery  is  sufficient. 

As  to  the  third,  sale,  gift,  adjudication,  are  good  constderation.^. 

As  to  the  fourth,  the  transferee  must  not  be  cognisoant  of  anj 
fraud. 

As  to  the  fifth,  the  tide  of  the  transferee  must  not  have  bees 
subsequently  made  good  by  usucapion. 

As  to  the  sixth,  he  must  have  lost  his  possession ;  for  if  he  ha?e 
retained  it,  in  pari  causa  melior  est  ratio  possidentis. 

The  words  of  the  edict  were — Si  quis  id^  quod  traditur  ex  jmta 
causa  a  non  domino  et  nondum  usucaptum  petety  judicium  dab9.^ 

Hence  the  actio  PuHiciana  lies  where  possession  has  been  losti& 
the  case  of  donationes  m.  r.*  or  other  emptiones  h.  /,,  by  a  man^s 


»  P.  10, 1, 4,  §  2. 

»P.  6, 1,  375  C3, 32,  5. 

»  P.  6,  I,  38,  fin. 


*  Pro  ClueaL  4.5. 
»  P.  6,  2,  I. 

*  Id.  2  at  7y  ^  3. 


ACTIO— IN   a£M— £X   DOM.    PUBLXCIANA-^llfiSC. 


343 


self  or  his  agent  ^ — Jeiss  nomine*  siv$  SBstinuUa  r$s  at/,  sivi  nm — /» 

causa  jtulicati^ — sohandi^ — noxa  deditienisj  true  or  £d8«  :^  it  also 
lies  for  lis  asttTnata^  in  cases  of  alienation  by  pupills  or  minors 
without  auctaritas  or  consinsus ^'^  and  purchase  in  ignorance  of 
itatus^  and  in  cases  of  permutation. 

It  lies  for  usufructs  and  services,  delivered  or  suffered.^    For  For  what 
all  accessory  as  well  as  principal  things,^  and  where  the  object  by 
its  nature  is  legally  exempted  from  usucapion,  as  the  ager  victt- 
lalUy  if  delivered  ;  or  for  a  superficies j  bought  b.f.  from  one  not 
the  owner  ;*<>  and  for  a  slave  chiW  under  a  twdve  month  old." 

This  action  is  competent  to  ^e  transferee  nt,/.^^  if  the  first  pur-  To  whom  com- 
chaser  be  i.  /t  ;  but  the  dolus  of  a  slave  purchasuig  is  not  the  P^^^nt. 
kks  of  the  master,  neither  does  dolus^  in  the  vendor  deprive  die 
purchaser  of  his  remedy,  any  fraud  nnist  precede,  not  succede  the 
purchase,^  neither  is  it  requisite  that  the  price  should  have  been 
paid;^  and  where  two  persons  have  bought,  and  one  received 
ddiTcrj,  the  nsht  of  action  is  in  him;^^  a  slave  may  use  it  for 
things  ddivered  before  his  serving  himself  heu';*^  if  one  order  the 
delivery  to  be  made  to  another,  the  action  is  in  such  receiver." 

Where  usucapion  is  prohibited  by  law,  as  of  thmgs  stolen,*^  the  where  it  win 
Publician  action  will  not  lie  ;  and  therefore  it  will  lie  for  the  issue  ^^^  ^'** 
of  a  stolen  slave,  conceived  in  the  hands  of  2ib»f.  purchaser. 

It  lies  not  for  pignora  or  precaria^  because  neither  the  creditor 
nor  he  who  sought  the  possession  can  honestly  think  they  are 
owners.^  It  will  not  lie,  if  one  buy  wittingly  from  a  pupill  widiout 
auctoritasJ^^ 

The  action  extends  to  heirs  and  honorary  successors.^  Extends  to 

Being  founded  on  equity,  this  action  possesses  considerable  elas-  ^^^^  ^'^'^  sue- 
tidty  i  it  is  not  calculated  to  deprive  the  owner  of  bis  property,  p^^^  on 
hut  to  give  it  to  him  where  the  defect  consists  in  his'  want,  of  equity, 
possession.*' 

The  form  in  which  this  action  is  supposed  to  have  been  brought  Fonn  of  this 
is,-— i/w  banc  rem  quam  tu  possidesy  meam  esse^  with  the  addition  of  ^^'^ 
the  ground  of  vindication,  quando  quidem  earn  bona  fide  emi  a  L* 
Titis^  ft  ab  eadem  bona  fide  traditam  accepL 

The  pubUciana  actio  may  therefore  be  called  a  quasi  vindicatio,  is  a  quasi  vin- 
Bat  it  may  be  asked  how  is  it  that  this  action  is  required  when  the  <i>»tio- 
plaiotiiF  might  sue  the  possessor  personally  I    For  two  reasonsy^- 


Id.  3,§i;  Id.  7,^  lo,  §ii. 
M(L3.§i. 

Md.7,pr. 
*Id.5&6. 

"  Id.  IX,  ^  2. 

"Id.  7,  ^12. 


**Id.  7,  §  II,  ^  12. 
»♦  Id.  7,  §  i6. 
» Id.  8. 

>7  9,  §  6. 

*•  Id.  o,  pr. 

»•  P.  6, 1,  9,  §  5,  §  7- 

«>Id.  13,  §  I. 

"  Id.  13,  §  a. 

«  Id.  7,  §  9,  §  la. 

« Id.  17. 


344 


THE    ROMAN   CIYIL   LAW. 


first,  because  the  object  is  the  recovery  of  the  spectiic  Aing  -,  ani 
secondly,  because  if  the  thing  be  the  plaintiff's,  he  could  not  use 
the  expression  dare  oportere^  for,  being  already  his  own,  he  caa- 
not  require  that  it  be  given  to  him  in  the  legal  sense  of  dare. 

§  2033. 

Actio  mcMoria.  The  actio  rescissoria  is  an  action  in  r^nz,  introduced  also  1^ 
the  praetor  Publicius,^  in  favor  of  one  who  had  been  absent  ob, 
public  business,  or  in  the  hands  of  an  enemy,  so  that  some  one  t 
home  had  gained  a  usucaptory  right  on  his  property ;  it  lies  for  the 
rescission  of  the  usucapion,  upon  the  fiction  of  posdiminy,  wberdf 
it  is  supposed  that  the  plaintiff  has  never  been  absent. 

The  action  will  not  lie  for  corporeal  objects,  because,  in  sud 
case,  he  sues  who  is  not  in  possession ;  if  be  were  so,  he  cotdl 
not  have  the  benefit  of  this  remedy,  by  which  he  denies  that  tfe 
object  belongs  to  the  plaintiff.^  In  its  nature  it  is  a  resdtutka, 
with  this  difference,  that  the  restitution  upset  legal  procedingsi 
this  does  more,  it  obliges  the  vacation  of  the  thing  itself,  and  is,  of 
course,  an  actio  pratorioL  in  rem. 


WiU  not  lie  for 
corporeal  ob- 
jects. 


The  acdo  con- 
fessoria  and 
negatoria  for 
praedial  and 
urban  services. 


§   2034. 

The  right  to  an  incorporeal  thing  may  be  infbrced  or  repeSed  bf 
an  actio  in  rem^  because  servitutes  are  not  personal,  but  real,  am- 
therefore  run  with  the  land.  If  the  plaintiff  have  already  quasi, 
possession  of  a  service,  and  has  been  disturbed  in  the  exercise  of 
it,  he  sues  possessorily  to  be  maintained  in  it ;  but  if  he  claim  tbe 
right  to  a  service,  he  sues  petitorily,  that  he  may  be  allowed  dx 
free  exercise  of  the  right  he  claims. 

The  actions  applicable  to  services  are  confessoria  and  negatsrlev 
they  are  also  both  directa^  which  apply  to  services,  and  utila%  \ 
which  apply  to  rights  of  a  more  general  nature  by  analogic. 

Now  since  incorporeal  rights  may  be  the  subject  of  actions,  if  one 
assert  his  right  to  the  enjoyment  of  certain  buildings  aditms  utmi 
fruendi^  or  of  way  through  a  neighbouring  estate,  ftr  fusiim 
vicinum  eundi  or  agendi^  or  of  drawing  water  thence,  a^ 
ducendi^  he  has  his  actio  in  rem ;  and  in  like  manner  in  the  case 
of  pradia  urbana^  as  when  one  arrogates  to  himself  the  right 
altius  tollendij  prospiciendi^  projiciendi  or  tignum  immittendi.  The 
remedy  in  these  cases  is  termed  actio  confessoria  directa^  and  Bcs 
against  the  defendent,  who  denies  the  existence  of  such  rigb:, 
opposes  obstacles  to  its  exercise,  or  so  acts  as  to  render  the  enjoy- 
ment of  such  right  impracticable. 


*  P-  44»  7»  35i  P-  I7>  h  57  i  I-  4>  6>         "  P-  4»  6,  i,  %  i,  ct  15,  |  3. 
§  5,  >  I.  4,  6,  §  2. 
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The  object  of  this  action  is  threefold.  The  plainti£F  demands  Nature  0/ that 
first,  that  the  right  be  adjudged  to  him ;  secondly,  that  the  defen*  yf?^  *^"^ 
dent  be  prevented  from  disturbing  the  peaceful  exercise  of  it ;  and  ^  * 
thirdlj,  that  he  be  compelled  to  give  security  to  that  eiFect. 
Thus,  if  one  maintain  that  he  has  the  right  of  driving  through  his 
neighbour's  pleasure  ground,  and  the  neighbour  deny  this  and 
close  the  road,  the  plaintiff  must  try  his  right  by  the  actio  confess 
uria^  stUeging  that  he  has  acquired  the  servitutem  via  of  right, 
that  he  has  been  disturbed  by  his  neighbour  in  its  exercise,  and 
praying  the  adjudication  of  the  service — namely,  that  the  neighbour 
be  compeUed  to  suffer  it,  and  give  cautio  non  amplius  turbandi.  Or, 
in  like  manner,  the  plaintiff  has  the  right  of  pasture  in  the  wood 
of  another,  who  procedes  to  fell  the  trees  and  convert  it  into 
arable  land  ;  or  the  plaintiff  has  the  right  of  cutting  firewood  in  a 
forest,  which  the  defendent  treats  in  such  a  manner  as  to  induce 
the  presumption  that  the  plaintiff  will  be  deprived  of  the  necessary 
quantity  of  firing ;  in  both  of  which  cases,  the  actio  confessoria 
lies  against  the  owner  of  the  wood  or  forest. 

This  form  of  prosecuting  this  suit,  was  by  the  actor  alleging, —  Fonn  of  pro- 
Ji9  uiufructum  fundi  tuiy  qui  ist  in  agro  sabino  esse  meunty — jfio  icciiting  this 
jus  mioi  esse  agere  in  fundo  tuOy — jfio  jus  ex  /undo  tuo  aquam  *^**®"' 
ducendi  esse  meum  et  similia,  according  as  the  fact  is. 

On  the  other  hand,  the  plaintin  brings   the  actio  negatoria  Actio  negatoria. 
directa  when  his  land  is  free   from   service,  but  another  claims 
a  right  upon  it.     The  prayer  is,  that  the  land  be  declared  free, 
and  the  defendent  ordered  to    refrain  from  the  exercise  of  the 
all^d  service,  and  give  security  de  non  amplius  turbando.^ 

The  form  used  in  the  negative  action  is, — Aio  tibi  jus  non  esse  Form  of  pro- 
foriitem  ita  projectum  in  meum^  me  invito  habere^ — Aio  tibi  jus  non  »ecj>t*ng  thii 
use  altius  toUere^  et  reL — ^This  action  is  necessarily  distinct  from  ''***'*' 
die  vindicatioj  because  no  one  can  vindicate,  but  he  who  is  not  in 
possession;  whereas  those  who  are  in  possession  can  vindicate 
incorporeal  things  against  the  usurpation  of  another. 


§  2035. 

The  actio  confessoria  utilis  is  brought  by  a  plaintiff  who  arro*  Acdo  con* 
gates  to  himself  an  exclusive  right  or  jus  singulare  privativum ;  fc«»ri«  ^^^^ 
which  is,  nevertheless,  no  service,  but  is  impeded  in  its  exercise 
by  others.  The  prayer  of  the  actor  is  that  the  right  be  adjudged 
to  him,  and  his  adversary  be  restrained  from  further  impeding  him 
in  its  enjoyment ;  this  action,  then,  is  founded  on  the  claim  to 
an  exclusive  right. 


»  C.  6,  38,  3. 
VOL.  III.  y   Y 
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Ac6o  Decatoria 
utilii. 


§   2036. 

The  actio  negatoria  utilis  is  brought  by  the  plaintiff  against  a 
defendent  who  arrogates  to  himself  a  particular  or  exclusive  right, 
and  who,  therefore,  forbids  any  acts  which  compete  therewitli. 
The  plaintiff  prays  judgment,  that  such  exclusive  right  do  not 
appertain  to  the  defendent,  and  that  he  offer  no  obstacle  to  his 
doing  that  which,  according  to  natural  freedom,  he  may  do,  or 
may  do  in  virtue  of  general  and  equal  rights. 

The  allegation  of  this  action  is  in  effect,  that  the  plaintiff  may 
do  or  omit  to  do  the  act  in  question,  either  on  the  ground  of 
natural  freedom,  or  of  common  law,  or  because  particular  laws 
permit  the  act,  or  on  the  ground  of  a  general  right  in  all  to  do 
the  act.  * 

These  actiones  utiles^  it  may  be  seen,  though  in  pari  materia^ 
apply  in  no  way  to  services,  but  afford  an  example  of  diose 
analogies  by  which  actions  are  extended  utiliter. 


Hittoiy  of  the 

hcreditatii 

petido. 


S  ^037- 

The  civil  heir  had  the  remedy  termed  hereditatis  petiti^j  for  in- 
forcing  his  rights  against  a  third  party,  which  was  more  accurateiy 
determined  by  a  Sctm,  passed  under  Hadrian.^  According  to  the 
older  law,  no  action  could  be  maintained  with  respect  to  the 
inheritance,  until  this  point  was  settled,  except  under  a  savicg 
provision.  At  a  later  period,  however,  the  defendent  could  defi- 
nitively meet  this  by  exceptio.^  Justinian  reorganized  this  prac- 
tice.'"*  The  successor  in  equity  had  an  interdict  ad  hoc^  in  order 
to  obtain  possession  of  the  inheritance,^  called  quorum  hnmm. 
In   addition  to  this  he  had  an  hereditatis  petitio  possessoria^  the 


»P.  5,  3,  20,  ^  6}  P.  3,  31,  I,  pr. 
Pridie  Idus  Mardoi  Julius  Balbus,  et 
Publius  Juvendui  Celtus,  Tiriut  Aufi- 
diua,  et  Arriui  Severiaftus  Gon$ules  verba 
fecerunt  de  hit,  quae  Imperator  Catar, 
Trajani  Partliici  Filius,  Divi  Nervae 
Nepoa,  Hadrianuf  Auguttua  Imperator 
Maximutque  Princepty  propoauit  Quinto 
Nonas  Martiat,  quae  proximae  fuerunt 
Ubello  complexus,  quid  fieri  placeret.  De 
qua  re  ita  censueruntr  quam  ancequam 
partes  caducae  ex  bonis  rustici .  fisco  pete- 
rentur,  lii^  qui  te  heredes  ease  exisd- 
massent,  herediutem  distraxerint,  placere, 
redactse  ex  predo  rerum  yenditanim 
pecuniae  usuras  non  esse  exigendas.  Idem- 
que  in  simiUbus  cauds  servandum.  Item 
placere,  a  quibus  hereditas  pedta  fiiiasety  d 
adversus  eos  judicatum  easet,  preda,  quae  ad 
eot  rerum  ex  hereditate  Teaditarom  per- 
venissent,  etsi  eae  ante  pedcam  hereditatem 


depetiasent  deminutasre  fnisBent,  reaineiv 
debere.  Item  eos,  qui  bona  mvjtfue. 
quum  acirent,  ad  se  non  pettinerei  edaa:  s. 
ante  litem  contestatam  fecerin^  qao  s  sa 
possiderent,  perinde  condemaafldot  qs& 
possiderent;  eot  autem  qui  jnstsi  atoa 
habuisKfit,  quare  buna  ad  ae  peninct 
exisdmajseat,  uaque  eo  dantaxat,  cao 
locupledores  ex  ea  re  facd  esKot  Pec- 
tam  autem  fisco  hereditatem  ex  eo  tn^* 
pocv  exisdmandum  esK,  quo  pdonm  icicrt 
quisque  earn  a  se  ped,  id  e6t|  qauin  ym^ 
aut  denundatum  esset  ei,  ant  lirterii  ni 
edicds  evocatus  esset  censueraot 

'  Gaius  4,  §  133  $  P.  to,  1,  I,  ^  li 
P.  44,  I,  13  i  P.  S>  3>  »5i  4  »7- 

*  Gaius  3.  §  34»  4.*  ^441  P.  «»»' 
a  8»  1$  C.  Th.  4,  II J  Stwg.  Zat$cfc. 
▼ol.  5,  n.  I,  vol.  6,  n.  3. 
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object  of  which  is  not  apparent,^  probably  an  action  for  con-. 
firmation  of  his  possession. 

The  testamentary  heir,  bv  the  edict  of  Hadrian,  the  object  of 
which  was  to  hasten  the  collection  of  the  tax  on  inheritances,  had 
the  exceptional  right  of  demanding  to  be  put  into  possession  im- 
mediately on  the  testament  being  duly  opened  before  the  compe- 
tent authority.' 

$  2038. 

The  hereditatis  petitio^  being  an  actio  in  rem^  is  prosecutable  by  Form  of  pro- 
nearly  the  same  forms,  and  in  the  same  way,  as  other  actions  of  cedbig. 
that  nature.  The  plaintiiF  begins  by  declaring, — Aio  banc  heredita^ 
Urn  meam  esse ;  and,  upon  this  being  traversed  by  the  possessor,  the 
plaintiff  adds, — Spondesne  certam  pecuniam^  si  fnea  sit^  the  defendent 
answering, — Spondeo  si  tua  sit :  he  then  is  recouped  in  the  stipu- 
lation, and  the  plaintiff  ordered  to  give  security.* 

If  the  origin  of  this  suit,  under  different  circumstances,   be  Maxims  of 
looked  to,  it  will  be  seen — first,  that  it  is  founded  on  the  jus  here-  the  hcredititii 
ditartum;  but,  as  this  law  of  inheritance  may  descend  either  from  ^^^' 
the  civil  law,  or  from  equitable  jurisdiction,  so  the  action  may  be 
either  civil  or  praetorian.     Agam,  the  former  may  be  either  direct  Is  civil  or 
or  contrary.  praetorian. 

The  first  to  be  considered  is  the  petitio  hereditatis  ex  jure  civili 
directa. 

The  right  of  inheritance  is  a  real  right,  notwithstandmg  its  Definition  of 
being  a  right  of  succession  to  all  the  rights  of  the  deceased,  either  tWi  action. 
in  virtue  of  a  testament  or  by  process  of  law.     jfus  hereditarium 
in  n  est^  in  universum  jus  defuncti  succedendi  sive  ex  testamento  sive 
tx  Uge  natum.     Hence  the  following  axioms  are  deducible  : —         Axiomi. 

1.  That  none  can  sue  for  an  inheritance,  Who  is  not  an 
heir, 

2.  Its  object  is  an  universitas  juris. 

3.  Hence  it  adjudges  the  possessor  all  interest  and  accessions. 

4«  The  b,  f.  possessor  is  in  a  better  position  than  he  who  seeks 
to  acquire  the  inheritance  of  another  m.  f. 

This  action  is  competent  to  all  heirs,  but  it  follows,  as  a  conse-  To  whom 
quence,  that  it  can  only  be  brought  direcdy  by  legal  or  testa-  competent. 
mentary  heirs.^  The  pater  or  dominus  by  whose  directions  a  filius 
familias  or  slave  have  served  themselves  heirs  to  an  estate^  can 
maintain  it.  So,  also,  the  heir  of  an  heir,  though  he  be  an  alien  in 
blood,  if  he  have  already  served  himself  heir,  or  have  acted  as  heir, 
fro  herede  gessitJ 


C.  Th.  II,  36,  16  5  Panl.  R.  S.  3,  5,     %  3  5  C.  3,  31,  7. 

•P.  5,3,  I  &  3. 
^  P-  5>  3«  3  5  P-  5o»  »7.  »94- 


S 14*  185  C.  6,  j3,  3. 

,  p  ^»  »» »7.  S  3- 
^^  m  Verr.  Action,  2,  i,  54,  «q. 
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Againtt  whom 
it  lies. 


Of  estiiiuted 
Talttt. 


And  accewoot. 


Of  the  boiue 
and  malae  fidei 
postenor. 


Liability  for 
culpa. 


The  imptor  hereditatis^  on  the  other  hand,  has  only  hts  hm£' 
tatis  petitio  utilis^^  for  the  inheritance  he  has  purchased. 

Inasmuch  as  the  beneditatis  petitio  is  a  judicium  de  unrotrsi- 
tatejuris^  it  follows  that  it  does  not  lie  against  a  possessor  mvl? 
singularij  from  whom  the  particular'thing  should  rather  be  vindi- 
cated,<  but  against  him  who  possesses  pro  heredt  or  pro  possessyrt ,' 
hence,  the  defendent,  or  reus^  may  be  called  upon  to  show  bis 
title.^  He  who  has  ceased  to  possess  dolo  is  here  held  to  be  the 
possessor.^  The  like  is  said  of  him  who  defends  a  suit,  or  has 
asserted  that  he  possesses  ealumnia  causaj  taking  advantage  of  the 
plaintiff's  ignorance.^ 

Both  these  kinds  of  possessors,  although  only  such  by  a  fiction 
pf  law,  are  liable  to  pay  the  estimated  value  of  the  inheritance  ^  bj 
way  of  penalty,  however,  only.  Hence,  the  real  possessor  is  not 
liberated  by  a  judgment,  by  way  of  penalty,  against  such  persoa.' 
A  petitio  hereditatts  utilis  lies  by  the  true  heir  against  the  purchaser 
of  the  inheritance,  if  he  possess  m.  y.,  in  any  case  ;  but  if  ^./, 
then  only  when  the  heir  has  no  other  means  of  recovering  his 
property.® 

Since  the  inheritance  is  to  be  restored  with  sjl  increments,  vm 
omni  causa  et  accessione^  it  follows  that  all  corporeal  things  and 
rights  must  be  restored,  whether  belonging  to  the  inheritance,^  or 
which  were  not  in  the  dominion  of  the  deceased,  the  risque 
whereof  was  at  the  charge  of  the  heir ;  such  as  things  pawned, 
deposited,  or  gratuitously  lent  i^^  the  value  of  things  sold,^^  and 
profits  accruing  out  of  the  inheritance  ^  '*  all  accessions,^  and  such 
fruits  as  the  possessor  may  have  acquired  from  the  inheritance, 
directly  or  indirectly." 

The  position  of  the  b.  f.  possessor  is,  however,  naturally  more 
beneficial  than  that  of  the  m.  f.  possessor, — both,  indeed,  must 
render  all  fruits  accruing  after  litis  contestatio :  ^  the  w.  /.  pos- 
sessor those  extant,  gathered,  and  gatherable ; '^  but  the  ^.  / 
possessor  those  only  which  are  extant,  and  of  those  already  con- 
sumed only  the  surplus  whereby  he  has  been  inriched.^^ 

The  h.  f.  possessor  is  not  answerable  for  neglect  which  the 


;  P-  5. 3.  54- 
C.J,  31, 7. 

•P-5»3»9»"- 

*  He  18  uid  to  pooets  frQ  bertdt.     P.  5, 

1,  II,  pr.,  C.  3,  31,  8,  whether  he  think 

he  ponets  in  b.  f.  or  in  m.  f.  it  immaterial, 

P-  5>  3»  »3>  M»  «t  W-  ao»  h  »3»  «*  ^  ^5* 
§  6,  but  to  potsess/ro  poueture  ii  to  detaia 

without  aay  title  whatever,  well  knowing 

that  the  inhericuice  doet  not  belong  to 

him,  1.  4,  15)  §  3  $  hence  he  it  termed  a 

fr^do  or  robtwri  P>  5»  3,  11,  §  I ;  Id.   ti, 
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Md.  I  J,  14$  P.  46,  3,9S>4  9• 
•P•5»3»  I3li4^*»9• 
•  P-  5.  3.  J8>  §  »»lt- 
»•  Id.  19,  pr. 

"Id.  16,  §  I J  Id.  acs  ^6,  ni.J?» 
in  judiciis  universalibot  predun  socceifitja 
locum  rei.  Id.  ai,  at  in  judiciii  ia^ 
ribut,  P.  la,  I,  ft3. 

»»P.  5,  3,a7,§i5  Id.5a&56. 
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«» Id.  40. 
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§  4  5  Id.  40, 4  I. 
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m.  f.  possessor  is.  The  robber^  prado^  is  liable  even  for  the 
result  of  accident,^  and  the  m.  f.  also  after  issue  joined  litis  con- 
ttstatio^  under  the  Sctm.  passed  a.u.c.  982,  B.C.  229.' 

The  b.  f.  possessor  is  allowed  to  deduct  sdl  necessary,  utilitarian 
and  voluptuary  expenses,  incurred  on  or  about  the  subject  matters 
of  the  inheritance.^  The  /n.  f.  possessor,  the  necessary  outlay 
only,  beneficial  expenses  only  in  case  they  be  still  extant,  and 
voluptuary  charges  only  provided  It  can  be  done  without  damage 
to  the  subject  matter,  re  salva.^ 

This  action  may  thus  be  described  to  be  universalis  and  realisj  Summary  of 
with  an  incident  of  a  mixed  nature,  lying  directly  by  the  heir,  and  t*^  action. 
equitably  by  the  purchaser  of  the  inheritance,  against  the  possessor 
pro  berede^  or  pro  possessore^ — against  hitn  who  has  ceased  to  pos- 
sess,— or  who  has  maintained  suit  not  possessing ;  to  the  end^  that 
the  plaintiff  be  declared  heir,  and  that  the  inheritance  be  restored 
to  him,  with  all  rights,  accessions,  fruits,  and  indenmities. 


§  2039. 

Another  and  subordinate  hereditatis  petitio  arises  where  part  The  labordinate 
only  is  sought  to  be  recovered,  either  in  virtue  of  a  testament,  hereditary 
or  by  operation  of  law ;  the  same  rule  obtains  with  the  following  !^rt**on]y  iT*  * 
exceptions : —  claimed. 

In  the  first  place,  no  estimation  is  made  of  how  much  the 
defendent  possessed,  but  the  question  is,  how  much  is  due  to 
the  plaintiff?  and  so  much  he  can  recover.^ 

In  the  second  place,  if  there  be  as  many  heirs  as  possessors,  ' 

each  individual  heir  does  not  sue  each  individual  possessor,  but  all 
sue  all.7 

In  the  third  place,  each  individually  claims  a  certain  part,  if 
ascertainable,  or  an  uncertain  part  if  the  co-heir  be  in  ventre^  for 
which  three  portions  must  be  set  aside.^  Thus,  if  more  be  bom, 
a  decrease  mkes  place  quoad  the  singular  heirs,  and  if  less  an 
increase.*® 

§  2040. 

The  praetor  sometimes  grants  against  possessors  the  bonorum  The  ponenofy 
possessio  of  things  which  neither  the  testator  nor  law  have  taken  ^  pr«torian 
into  account.     This  resembles  the  hereditatis  petitio  civilis  in  all    *tion!!*^ 


iij  Id.  i8fc3o,&  ji,%3.  »Id.  I,  §5. 

*P*  I3j  I,  7,^  vHt-i  Id.  8,  Qlt{  Id.          '  Heinecdui  thinka  in  remembiance  of 

40,  pr.  the  Horatiiy  ted  quaere  P.  5,  4,  3,  P.  5,  i, 
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Other  respects,  except  that  here  the  bonorum  passeiscr  sues  in  the 
place  of  the  testamentary  successor  or  heir-at-law.^ 


The  querela 
inoffidon 


menti  u  an 
action  in  rem. 


Principles  of 
thia  remedy. 


To  whom  com- 
petent. 


Effect 


§   2041. 

The  querela  inofficiosi  testamenti^  is  a  species  of  the  hereditaih 
petitio ;  and  being  used  among  relations,  the  terms  accuseri^ 
agerej  and  litigare^  were  avoided,  and  conquers  substituted ;  and  it 
has  already  been  seen  that  it  procedes  on  the  presumption  of 
insanity.' 

It  was,  before  the  passing  of  the  Sctm,  Tertullianwn^  comp^  I 
tent  to  all  near  cognates,  even  to  the  mother,  to  whom  unwortbj 
persons  had  been  preferred;*  but  from  the  introduction  of  the 
Lex  Falcidia^  to  those  only  to  whom  the  fortio  legitima  wi$ 
due.* 

The  principles  upon  which  the  querela  inofficiosi  testamenti  pr> 
cedes  are,  that  it  is  granted  to  those  only  to  whom  the  fm 
legitima  is  due  :  rescinding  testaments  legally  made,  indeed,  but 
deficient  in  affection,  on  the  fiction  of  insanity. 

It  is  competent  to  the  children?  in  respect  of  their  legidmate 
portions,  with  respect  to  the  father,  whether  sui^  Ugitim^  or 
emancipati.^ 

In  respecf  of  the  mother  it  extends  to  the  naturales  v«/|» 
quasiti  and  posthumi.^  To  parents  of  either  sex  or  degree,  wben 
.there  are  no  children :  ^^  to  brothers,  sisters,  german  or  con- 
sanguineous, of  fair  fame,  if  an  infamous  person  has  been  preferred 
before  them." 

Inasmuch  as  the  testament  in  dispbte  must  be  of  itsdf  legal, 
this  querela  is  not  required  when  the  testament  is  void  on  any  other 
ground,  as  that  of  injustice,  for  instance.  But  those  passed  over 
by  the  father,  do  better  to  use  the  querela  nullitatis ;  ^^  whereas, 
those  passed  over  by  the  mother  or  maternal  grand&tfaer  should 
have  recourse  to  tnis  remedy.^'  Parents  disinherited  or  passed 
over,  may  impugn  a  testament  as  inofficious.^^ 

The  effect  of  this  querela  was,  formerly,  that  an  intestacy  was 
made,  and  all  legacies  and  /idei  commissa  were  lost.^^  Justinian, 
however,  changed  the  relation  of  parents  and  children*^  by  direct- 
ing that  it  should  only  affect  the  institution  of  the  heir,  and  that 
the  other  parts  of  the  testament   should  retain  their  validity; 


■  P.  5,  5, 1  &  ». 

*  P.     5,    ^9     8,  4    S  i    ^^'  ^  C^  2'9  ^    S  > 

Id.  2Jt  i  Zi  ^*  3f  ^^9  34- *  Avertn  In- 
terp.  Tur.  i,  8,  5  $  Vin.  Sel.  ^u.  l»  19. 
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this  afiected  the  relation  of  parents  and  children,  but  not  that  of 
brothers  and  sifiters.^  Its  origin  is  supposed  to  have  been  in 
the  tdictum  sucassorium.  The  querela  inoff.  test,  contains  the 
element  of  accretion ;  for  if  two  brothers  be  disinherited,  and  one 
sue,  but  not  the  other,  the  portion  of  him  who  does  not  so  sue 
accrues  to  him  who  does  ;  not,  however,  where  one  having  been 
disinherited,  the  legitimate  portion  has  been  left  to  the  other.* 

On  account  of  tne  detestation  in  which  this  querela  was  held,  it 
was  never  used  but  subsidiarily  to  other  remedies.'  The  father 
who  has  been  passed  over,  does  not  require  to  use  it  \  nor  where 
the  testament  is  void^  ruptum^  by  agnation  ;^  nor  emancipated 
children',  who  have  been  passed  by,  as  they  have  their  remedy  in 
the  honorum  possessio  contra  tabulas  ;^  nor  arrogated  impuberes^  who 
can  obtain  their  quarta  Divi  Pii  by  the  judicium  familia  herds* 
tundafi 

Hence  it  may  be  clearly  seen  why  children  and  parents,  instituted 
heirs  for  any  portion,^  brothers  or  sisters  to  whom  something  has 
been  left  under  some  denomination  or  other,  prefer  to  use  the  con- 
dlctio  ex  L.  XXX.  C.  (ii.  xxviii.^  and  ex  Nov.  cxv.  iii.,  which  gives  to 
children  and  parents  institutea  for  any  portion,  and  to  brothers  and 
sisters  to  whom  anything  accrues  out  of  the  testament  and  their 
heirs,  an  expletory  action  to  supply  whatever  deficiency  there  may 
be  in  their  legitimate  share. 

That  this  action  only  endures  five  years  from  the  time  of  serv-  Duration  of 
iflg  heir,  ^cept  some  weighty  cause  be  alleged  for  the  delay  in  right  of  remedy, 
prosecuting  the  $uit|^  and  does  not  pass  to  heirs,^  nor  benefit  any 
third  party,  but  only  the  plaintiff,^  is  referable  to  the  odium  in 
which  this  remedy  is  held,  and  to  the  same  cause  oijUSLt  be  attr>- 
buted  its  non*operation  in  such  a  multitude  of  cases,  as  in  a  mili* 
tary  testament ;"  in  pupillary  substitutions,*^  where,  for  instance, 
the  mother  is  passed  over  \  in  transactions  and  remissions,  express 
or  tacit  ;*^  the  &ther  being  either  not  alive,  or  engaged  in  the 
a&irs  of  another  ;^^  or  where  the  disherision  is  made  bond  meriteJ^ 

The  querela  inefficiosi  testamenti  is,  therefore,  an  actio  in  rem^  Summary, 
competent  to  children  {sui)  unjustly  disinherited  or  passed  over  Action  compe- 
bf  the  mother  or  maternal  grandfather ;   also  to  parents  p^sed  ^"^ 
over  or  disinherited  ;  and  to  brothers  and  sisters  of  good  repute  \  ^     . 
Aieinst  the  heirs  instituted  in  the  testament,  who  have  already  Asainic  whom. 
'erved  themselves  heirs,  or  to  whom  the  inheritance  has  been 
handed  over  by  the  fidei  cofDfliissum,*^  even  against  the  fiscus,*^ 

'  Not.  It,  47.  *•  P.  4»,  1,  63. 

'  P-  5,  2, 23,  ult.  \  Id.  169  17.  "  P.  5>  2,  8,  §  4  i  C.  3,  iS,  9. 

*  C.  3, 18,  ult.  J  Id.  2,  18,  §  2.  *•  P.  5,  2,  S,  5. 

*  I-  2,  iS,  ^  2  ;  C.  6,  2S,  ult.  I'  C.  3,  28,  6  i  P.  5,  2,  17,  pr.,  et  pen. 
'  P-  5)  ly  23.  ^  pen. 
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Object 


Actio  Setriana 
givei  the  land- 
lord a  right  of 
telling  hii  dia- 


Object  of  the 
action. 


who  has  taken  possession  of  the  goods  of  the  hdr  or  of  the 
deceased  :  For  the  purpose  of  rescinding  the  institution  of  the  heir, 
and  seeking  to  be  admitted  as  under  an  intestacy. 


§  2042. 

The  actio  Servianoy  introduced  by  the  prsetor  Servius  SuipK 
tius,^  and  also  called  hypothecaria^  is  a  remedy  in  the  hands  of  die 
landlord  of?Lpradium  rusticum^  for  rent  due  from  the  tenant,  whoi^ 
goods  are  tacitly  hypothecated  to  him,  or  on  which,  in  modem 
parlance,  he  possesses  a  landlord's  lien ;  to  make  which  avaiialb 
this  remedy  was  introduced ;  because  the  landlord,  not  having  dii 

Possession,  can  not  make  the  Publician  action  available,  and  not 
eing  the  dominus  can  not  vindicate.^  The  English  comoKii 
law  gives  a  landlord  the  jus  retentionisy  but  he  has  the  right  4 
selling  his  distress  by  statute. 

This  action  premises  that  a  pradium  rusticum  has  been  kt. 
That  the  rent  is  arrere.  The  object  of  the  action  is  to  compd 
the  possessor  to  deliver  fruits  gathered,  or  invecta  et  iUata  mor^ 
ables  brought  within  it,  in  satisfaction  of  the  debt. 


Actio  quasi  Set' 
viana  an  exten- 
sion of  the 
Serviana  to  aU 
debtors  on 
pavnis. 


The  alternative 
to  pay  or  render 


Alternative  not 
available  against 
third  parties. 


$   2043. 

The  quasi  Serviana  is  an  extension  of  this  tacit  right  of  lien 
all  creditors  having  a  right  of  pledge  on  their  debtors'  goods.' 
lies  against  the  pawnor  himself,  or  a  sub-pawnee,  who  must 
precedence  to  the  first  pawnee  or  creditor,  or  it  will  even  Ee| 
against  a  third  party,  who  may  have  acquired  the  pledge  al| 
owner. 

The  gist  of  the  action  is,  that  the  possessor  deliver  the 
to  the  creditor,  with  all  its  accessories.  When  brought 
the  debtor  himself,  he  may  be  called  upon  alternatively  to  surrei 
the  pawn  or  pay  the  debt ;  but  it  is  doubtful  if  the  aJterDative 
be  used  against  any  but  the  principal  debtor.  Now,  as  a 
rule,  the  third  party  can  liberate  himself  bv  the  delivery 
pawn ;  but  the  principal  debtor  remains  stiU  liable  for  any 
ciency  if  the  pledge  be  insufficient  to  satisfy  the  debt.  The  diirl 
party  may  certainly  fall  back  upon  his  exceptio  excussionis^  and  r^ 
quire  that  the  principal  debtor  be  first  sued,  which  would  rendef 
the  pledge  in  his  possession  only  then  liable  when  the  property 
of  the  principal  proved  insufficient.^  The  better  opinion  is,  thcr^ 
fore,  clearly  that  a  third  party  cannot  be  sued  alternatively,  thougii 
he  may  be  allowed  the  option  of  paying  the  deb^,  if  he  would 
rather  do  so  than  part  with  the  pledge. 


ofde 


'  Immissio  in  bona. 
Cic.  Mur.  II. 


•  P.  20,  I,  iS. 

*  Nov.  4, 1. 
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§   2044. 

The  iM^ciona  termed  praejudicial  are  to  be  placed  among  the  Acdones 
real  acdons,  because  founded  on  the  reality,  although  a  personal  pnejadidaies, 
matter,  it  must  be  decided  by  them  before  die  real  question  can  be 
tried.     Prayudiciales  actiams  in  rem  esse  videntur  :^  quaUs  sunt  fer  an  actioiit  in 
quas  qtun-ituTy  an  aliquis  liber  an  libertus  sit  vddepartu  agnoscenda,  '*°^> 
The  former  i$  baeed  on  the  civil  law,  the  latter  on  the  praetorian  or  dvii  or 

jurisdictioa.  pnetorian. 

Some  modem  jurists  insist  that  they  are  founded  in  personam ;  Difference  of 
and  term  them  prajudidalesy  calling  those  founded  in  rem^  prind-  op<°Jon  of 
pales^  because  they  partake  both  of  die  jus  in  re  and  the  jus  ad  rem,  ^  to^J^^ 
In   some  of  them  the   first,   in  others  the  second  element  is  trmsic  nature 
predominant,  for  which  reason  they  have  assigned  them  to  one  or  ^^  ^^  actions. 
the  other  class,  according  as  they  cotitain  this  or  that  requirement 
in  a  greater  degree. 

The  term  is  adopted  because  they  are  hrtmght  prajudicii  aliis  rebus  Decide  an 
facitndi  causa^  that  is  to  say,  for  the  purpose  of  deciding  some  ante-  incidental 
cedent  question  or  questions,  having  respect  to  a  third  party,  who,  *i""^^^* 
nevertbebss,  is  not  a  party  to  the  suit*^   Thus,  it  mav  be  requisite 
to  decide  incidentally  the  parenty  of  some  individual,  actio  de 
fiUstionis  because  then  the  question  is  raised  with  respect  to  a 
third  partv,  whether  or  not  the  deiendent  be  under  the  obligation 
of  maintaining  such  person,  or  whether  he  can  exercise  the  patria 
foteitas  with  respect  to  him ;  whether  he  ought  to  name  him  his 
heir  or  otherwise ;  whether  there  be  a  reciprocal  right  of  inheri- 
tance, ab  intestatOy  because,  taking  the  first  example,  if  the  filia- 
tion be  established  in  die  afEnnative,  then  the  object  of  the  suit 
win  be  related  bv  agnarion  and  cognation  to  the  party  to  a  suit,  in 
which  he  has  taken  no  part.' 

Some  jurists,  on  account  of  these  peculiarities,  have  assigned  Anertion  that 
praejudicial  actions  a  place  amongst  real  and  others  among  personal  ^^ "  >"  *^^^ 
actions,  while  a  third  class  have  combined  both  views  by  intro-  "**'*• 
dodng  a  third  denomination,  and  term  them  mixta.     This  view  is 
stead&stly  opposed  by  some,^  while  it  is  supported  by  others  with 
equal  decision,*  on  the  authority  of  C.  4,  3c,  7.    Little,  however, 
can  be  said  for  the  practical  utility  of  this  controversy  in  those 
countries  in  which  the  Roman  jurisprudence  is  still  law ;  as  a 
means  of  learning  the  art  of  dissecting  an  argument  and  drawing 
logical  conclusions,  all  these  fine-drawn  distinctions  are  useful  to 

■1.4,6,^13.  2U>lIer  obi.  ting.  (Lips.  mens.  Jul.  1773) 

'  P.  44,  7,  38  i  P.  50,  16,  178,  ^  2  ;  4  ♦  »•  «•*>«  «^  in*-  4»  ^»  ^  "• 

Jac.  Gothofr.  ad  C,  Th.  a,  4,  i-  *  Bachov,  de  act.  disp.  1,  ^  7  j  God 

•  P.  a5,  3,  ],  §  x6  ft  4.  Bocttigcr  diss,  de  act.  mbcti^  (Erf.  1679) 

*  Aot    Faber  conjee,  lib.   a6,  c.  10  j  sect,  i,  §  5,  sqq. ;  Heinec.  ad  Vinn.  I.  4, 
DoncU.  com.  lib.  44,  c.  i  j  Vulteiua  Harp  6,  ^  i,  n.  7,  p.  782  j  Voct.  com.  ad  Dig. 

precht,  Giphanittt,  ad  ^  I-  4f   ^»  ^   '  >      5>  3)  i* 
Huon.   in  readac.   lib.  4,  pt.  2,  qu.  6; 
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the  student,  the  more  useful  in  proportion  as  they  are  the  more 

fine-drawn. 

Ditciuuon  of  Now  that  the  classical  jurists  and  Justinian  continued  to  divide 

^e  question  of    actions  iuto  the  two  great  categories  of  real  and  personal  is  ccr- 

ac  0  mix  .  ^^  ^  ^^  ^^  other  hand,  there  are  some  in  which  the  real  dement 

is  the  gist  of  the  action,  and  others  in  which  the  personal. 

In  the  bireditatis  petition  the  famha  berciscundse^  the  itm- 
muni  dhidundo^  and  the /inium  regundorum^  in  the  first  case,  the 
plaintiff  bases  his  right  of  action  on  the  right  of  inheritance,  vhicli 
is  a  Jus  in  re  \  but  he  also  often  sues  on  the  factum  adnunutri- 
tiomsy  which  is  a  jus  persot^ale^  because  he  demands  that  the  posr 
sessor  deliver  an  account.  In  the  second  case,  he  claims  a 
division  of  the  hitherto  undivided  inheritance,  which  is  also  a  jar 
in  riy  based  upon  the  jus  c(hbereditarium ;  but  he  also  pravs  aa 
account  or  reimbursement  of  his  expenses,  which  are  personal 
claims.  In  the  third  case,  the  basis  of  the  action  is  co-propertjr, 
which  is  a  jus  in  n ;  but  to  this  a  prayer  for  an  account,  or  the 
reimbursement  of  expenses,  which  is  personal.  In  the  last  dx 
gist  of  the  action  is  the  vindication  of  the  land,  therefore  base! 
purely  on  the  ^realty,  but  damages  are  claimed  from  the  defeodeat 
in  addition,  for  his  encroachment  on  the  plaintiff's  propeity, 
which,  being  in  factum j  is  based  in  contract. 

In  the  bereditatis  petitioj  the  personal  claim  is  subordinate  to  tbe 
real  claim.  On  the  other  hand,  in  actic  familiit  berciscunda  the 
jus  bereditarium  is  taken  as  admitted ;  consequently,  the  actjon 
partakes  more  of  a  personal  than  of  a  real  character,  the  chief 
object  to  be  obtained  being  prastationes  personalcs*  Thus,  tech- 
nically, the  first  is  said  accedere  proprius  ad  actiones  naksj  the  laser 

ad  personalis :  hence,  many  commentators  assiga 

the  action  to  the  class  the  characteristics  of  which  the  more 
prevail.  * 

This  mode  of  argument  savors,  however,  strongly  of  the  Sabi- 
nian^  theory  ;  surely  the  basis  of  the  action  should  decide  the  class 
to  which  it  should  be  assigned.  To  compromise  tbe  difficulty  I7 
introducing  the  expression  of  mixed,  is  but  an  evasion,  a  splitting 
of  the  difference.    . 


Acdon  ex 
libenli  causa : 
de  IJbertate,  de 
ngenuitate. 


§    2045. 

The  first  two  of  the  three  praejudicial  actions,  viz.,  de  Uhert&u 
and  de  ingenuitatcy  are  both  included  under  the  actio  ex  libfrd 
causa.^ 

In  a  state  in  which  slavery  existed  firom  the  earliest  to  so  re^ 
late  a  period,  and  during  so  long  a  series  of  years — in  which,  too, 
the  importance  of  free  birth  was  so  highly  prized,  as  conferring  suco 
valued  political  privUeges — it  is  not  surprising  that  the  jvm^ 


» S  48,  h-  op- 


•  P.  40,  II. 
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Eitrak  should  be  assigned  to  the  highest  tribunal,^  and  placed 
among  the  actions  termed  perpetual  ;*  and  for  these  very  reasons 
its  adserth  was  excedindy  difficult. 

This  judicium  included,  as  it  were,  three  causes  of  action, —  Action  lay  in 
de  statu  libertatis—de  statu  civitatis—di  statu  familia.      Thus  ^'1°"°  "*^" 
tcrsely  expressed  by  Terence :  * —  t^^. 

Ch.  Principio  earn  dico  essi  liberam.     Th.  Hem. 

Ch.  Civem  Atticam.    Th.  Hui.    Ch.  Meam  sororem. 

The  action  might  be  brought  either  e  servitute  in  Ubertatem^  or  / 
Bertate  in  seruitutem :  in  the  former,  the  adsertor  was  said,  libe-' 
Tall  causa  manu  adserere ;  in  the  latter,  in  seruitutem  adserere.  In 
all  these  actions  the  Twelve  Tables  enacted,  that  the  vindicia 
should  be  given  for  liberty  dnd  not  for  bondage ;  the  object  of 
which  rule  was,  that  the  object  of  the  suit  should  remain  in  the  cus- 
tody of  the  adsertor  libertatis^  and  not  servitutis  ;  *  hence  the  form  Form  of  action. 
of  demanding  the  vindicia  was, — Hunc  hominem  ego  liberum  esse  aio^ 
tjwqui  vindicias  secundum  libertatem  mi  hi  dare  postulo^  to  which  his 
adversary  replied, — Et  ego  hunc  hominem  meum  esse  aioy  ejusque 
vindicias  mihi  conservare  postulo,  whereupon  the  prsetor  pro- 
nounced his  decision, — ^«i  libertatem  de/endity  ei  do  vindicias. 
On  the  day  upon  which  cognitions  were  heard,  the  intentio  was 
framed  as  follows,- — Hunc  hominem  jure  quiritium  liberum  esse 
oio,  iumque  libera li  causa  manu  adseroy  which  the  opposing  party 
traversed  by  the  expression, — Ni  liber  sit^  si  liber  sit.^ 

Aesch.  Neque  vendundam  censeo 
^a  libera  est :  nam  ego  illam  liberali  adsero  causa  manu.^ 

Sync.  Omnia  memoras  quo  id  facilius  fiat  manu  eas  adserat' 
Suas  populares  liberali  causa. 
....     Et  sifrugi  esse  vis^ 
Eas  liberali  jam  adseres  causa  manu.^ 

These  instances  are  very  frequent  among  the*  Latin  comedians,' 
who  always  required  slaves  for  some  purpose  or  another ;  the 
turning  them  into  freemen  was  a  very  convenient  plot  which 
every  one  understood,  and  an  admirable  way  of  getting  out  of  a 
dilemma. 

If,  on  the  contrary,  the  suit  was  for  slavery,  the  mode  of  pro- 
cedure was  by  a  simple  rei  vindicatio. 

This  word  adserere^  which  so  often  occurs,  is  equivalent  to  the  Limited  penalty 
English  "aver,''  and  the  word  adsertor  derived  from  it :  we  find  ^?^^^^ 
from  Gaius,*<>  that  the  adsertores  Ubertotis  were  only  bound  in  a  ^^^' 


'P.40,ia,24,4  3.  •Ter.Ad.2,  i,39,iq. 


'  Pkut.  PoHiuL  4,  »,  S3. 


!f!«-4.7,15.  fld.5,si,3. 


*  Id.  Pen.  I,  3)  50 ;  Carciil.  5}  i,  iS. 
Sigon.  p.'  47 J.  w  i„t.  4,  ^  14. 
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Adaertor,  why 
oeceaary. 


Justinian  maket 

adsertoret 

opdooal. 


PrBJudicial 
action  the 
proper  remedy 
in  caus.  lib. 


Reward  for  the 
detection  of 
coUiuive  actk. 


Action  limited 
to  five  years. 


penalty  of  fifty  asses,  favms  causa  m  satisdatiom  9iurartnUff 
adsertons. 

,  This  prochein  ami  was  required  because,  until  the  status  of  the 
man  was  decided,  he  could  have  no  locus  standi  injudicis',  to  bn 
admitted  him  to  it  would  have  been  a  petitio  caus^.  These 
adsertores  might  be  parents,  relations,  children, — ^in  short,  aoT) 
though  a  stranger,  who  chose  ;  nor  was  the  subject  matter  of  the 
suit  even  allowed  to  object  to  the  vindication  of  his  freedom.^ 

Jusdniao  dispensed  with  adstrUre%  for  such  as  were  averred  to 
be  bondsmen,  giving  them  the  option  of  conducting  their  on 
causes  in  person  or  by  attorney. 

In  order  to  prevent  the  deceit  frequently  practised  by  pcrsom 
who  caused  themselves  to  be  fraudulently  sold  for  die  purpose  of 
pardcipating  in  the  price  paid  by  the.  purchaser,  it  was  forbidden  tft 
any  one  se  in  servitutem  addtcere^  because  such  addictus  could 
proclaim  his  liberty  at  any  moment.'  To  check  the  abuse  of  thi 
privilege,  a  Senatus  Consultus  was  passed,  taking  away  the  prin* 
lege  from  any  person,  under  the  age  of  twenty  years,  who  przc- 
dsed  this  fraud.* 

The  praejudicial  acdon  was  the  proper  remedy,  de  causa  BeraS^ 
where  any  one  being  reputed  to  be  a  freeman,  si  ingcHuui  tiu 
dicetuTj  or  being  a  reputed  freeman,  was  claimed  by  his  patron  is 
a  libertus.  In  the  first  action,  the  quinquennial  period  of  limitz* 
tion  expired  on  the  anniversary  of  the  manumission;*  butjifi- 
dntan,  as  has  been  before  observed,  mad*e  it  perpetual;  and  die 
like  pnvilee;e  was  extended  with  respect  to  deceased  persons,  ad 
any  one  might  defend  their  state  of  liberty  after  any  lapse  of  time, 
but  not  e  converso ;  if  the  person  was  deceased,  not  even  die 
fiscus  could  impeach  his  former  status  after  a  lapse  of  five 
years.* 

In  order  further  to  prevent  collusion  and  fraud,  it  was  decreed 
by  a  Senatus  Consultum,  passed  under  Domitian,^  that  whoso  d> 
tected  and  gave  information  and  proof  of  collusive  combinatioa 
between  a  shive  or  freedman^  to  the  end  that  the  former  should  be 
pronounced  a  freeman,  should,  if  a  slave,  be  adiuged  to  such 
informer ;  and  the  Emperor  Marcius  fixed  this  right  of  actionit 
five  years,  fuinqmnnium  imtinuMm^  fi-om  the  day  on  which  die 
sentence  had  been  pronounced.^ 


The  action  dc 
paita  agnoi* 
cendo. 


issue 


§  2046. 

The   term   agnoscere  liberos  means   to  acknowledge  them  as 
to  this  is  added  alerey  because  that  obligadon  was  ino 


*  C.  7,  169 1 ;  P.  4o»  ta»  i. 

*  Plant.  Pen,  3,  i,  15,  et  4,  3,  9. 

'  P.  40,  11,  I,  3,  7,  pr.^  I  i  C.  7,  iS. 

*  P.  40,  14,  2,  ^  I,  2  J  Id.  4. 


*P.  40,  15,  i,pr.;  C.  7,11. 
*C.  S,  20;  P.  40,  16,  I. 
'  P.  40,  16,  2,  pr.  §  I,  3. 
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deatsl  to  the  admission,  and  ccwisisted  in  feedingi  clothing,  lodging, 
and  educating  theoa.^ 

The  persons  unda*  an  obligation  of  nurture,  were  the  father  and  The  maztmi 
the  head  of  the  family  j*  the  tnother,  however,  only  in  failure  of  «^n  .which 
these  i  3  and  the  fetber  was  bound  to  acknowledge  theoi  on  proof  fy^^dL^^ 
that  they  were  her  issue.     It  follows,  from  this  obligation  of 
nurture,  that  the  exposure  of  children  was  forbidden.*      The  Penom  boond 
fethcf's  obligation  commenced  from  birth,*  and  extended  not  only  **> »'»««»«. 
to  the  Jifi,  but  also  to  the  itnancipati^  whether  legitimate  or  ille- 
gitimate,^ though  not  to   incestuous  children  i^    the   obligation 
ascended  from  die  father  to  the  grandfather,  and  other  ascendents 
in  the  male  luie.^    Exceptions  from  this  rule  were  made  in  cases 
of  signal  ingratitude,^  and  where « the  children  themselves  were 
sufficiently  rich  not  to  require  it.^^ 

Now,  inasmuch  as  the  mother  is  bound  to  nurture  in  default  of  Remedy  of  the 
the  father  and  paternal  ascendents,  if  she  have  alimented  the  chil-  mother, 
dren,  her  husband  beins;  alive,  she  has  her  actio  negotiorum  gesiorum 
for  the  expenses  ^^  \tj  on  the  other  hand,  all  persons  obligated, 
fx  parte  paterna,  M,  the  mother  must  aliment  the  children  i  and 
after  her  death,  the  maternal  ascendents.  ^^ 

§  2047. 

The  Sctum.  Plancianuniy^^  passed  under  Vespasian,  and  so-called  Sctm.  PUada- 
from  M.  Plancius  Varus,  then  consul,  who  introduced  it,  pro-  """• 
vided  firstly,  that  a  woman  who  had  been  repudiated  by  her  hus- 
band when  in  a  state  of  pregnancy,  shall  announce  the  fact  to  her 
late  husband,  his  father,  or  family,  within  30  days  next  ensuing 
after  the  divorce."  Secondly,  that  thereupon  it  should  be  lawful 
to  the  ex-husband  to  send  persons  to  inspect  the  woman  ad  inspi- 
clendum  ventrem^^  and  keepers,  custodesy  to  take  charge  of  the  issue, 
^d  custodiendum  partum  ;'^  and  thirdly,  that  a  woman  who  had 
introduced  a  suppositious  child  should  be  punished.  Lastly,  a 
Return,  under  Hadrian  ^7  enacted  that  the  action  de  partu  agnoscendo 
should  lie  in  respect  of  a  child  born  even  during  coverture,**  which 
was,  in  fact,  an  issue  of  legitimacy. 

A  woman,  unless  suit  has  been  commenced  i^thin  thirty  days  Obiigadom  in- 
cumbent on 

*C.5,,a;  p.  35,  3,4;  P.  ,4,1,6  i         •?.  25,  3,  5,  ifiij    Not.   1,5,  3,  *»»«  woman. 

*^-  »5>  3*  5»  Pr-  h  h  iOi  C.  5,  i»,        »  P.  3,  5*  5»  i  «4>  C.  2,  19, 11. 

3»4-  "P.    25,   3i    S>  §  4>    e*   155    Not. 

'  P- »5»  3>  5»  *  »•  "7>7- 
P*  *5»  3»  4»  C.  S,  52,   2$   C.   9,        *'  Hein.  com.  ad  L.  JuL  k  Pap.  2,  6,  6» 

'7)  1*  p.  192,  iq.  I 

*S' *5»  St  5»  pr.  i  I,  10  j  a  5,  »5,  3,        •♦  P.  25,  3,  I,  §  1,  2,  3. 
♦  J  P- 17»  9»  S  i  C.  8,  47,  9.  '•  P.  25,  3,  I,  §  I,  2,  3. 

:  I:  *5.  3t  5.  *  i>  4-  *•  P-  »S»  3>  «» ?»•• 

_  C.  5»  5»  Attth.  "  P.  25,  3,  3,  %  I. 

P-  *5.  3>  5i  §  *f  «t  25.  "  P.  25,  3,  3,  i  I. 
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from  notice  given,  has  no  locus  standi  after  the  expiiy  of  dial 
time.^  If,  however,  she  have  given  no  notice  at  all,  she  can  not- 
withstanding  bring  suit  j  but,  in  such  case,  the  burthen  of  proof 
lies  on  her.^  On  the  other  hand,  her  suit  is  barred  if  she  have 
neither  given  notice,  or  have  refused  to  admit  the  guaidians  sest 
or  tendered  by  her  husband.^ 
On  tht  man.  If  the  husband  neither  send  keepers  upon  notice  given,  m- 

make  any  counter  notice,  nee  contra  denuncians^  he  is  compellable, 
extra  ordinem^  to  acknowledge  the  issue.*  It  is,  however,  coin{«- 
tent  to  him  to  combat  the  fzict  by  proof,  notwithstanding  U^ 
having  sent  keepers  under  protest,  or  even  although  he  ifaij 
neither  have  done  so  nor  protested  j^  but  in  such  case,  the  dotyol 
aliment  lie^  on  him  in  the  interval.^ 

On  the  repudiated  wife  giving  notice  of  her  pregnancy,  we  hart 
seen  that  the  husband  may  send  keepers  to  examine  the  woi 
and  take  charge  of  the  issue.^    In  the  second  place,  then,  sh 
the  husband  be  dead,  and  the  woman  claim  possessio  ventris  turn 
the  same  inspection  will  take  place  for  the  purpose  of 
the  fact  of  pregnancy  ;^  and  in  like  manner  in  the  third  case,  if 
husband  deny  the  pregnancy  of  his  repudiated  wife.^   The  first  iih< 
spection  is  founded  on  the  Sctm,  Plancianum  before  mentioned, 
latter  on  the  edict,  the  third  on  the  rescript  of  the  Divi  Fratrn 
to  the  urban  praetor,  Valerius  Priscianus.^^ 

§  2048. 
Mode  ofiiupec-       These  laws  were  introduced  in  prevention  of  fraud,  and  die  su! 
ter'^aad  cuttodT  stitution  of  supposititious  children.     The  mode  of  inspection 
oftheinue.        custody  was  as  follows: — On  the  widow  announcing  her  pr* 
nancy,  it  was  ordered  by  the  praetor, — 

1.  That  she  communicated  her  state  to  the  heirs  or  their 
neys  twice  in  each  month. 

2.  That  five  free  women  be  sent  to  her  to  inspect  the  ven 
but  not  to  touch  her  against  her  will. 

3.  That  she  lodge  and  lie  in  in^an  honest  house,  approved 
the  praetor* 

4.  That  the  woman  give  the  heirs  thirty  days  notice  before 
probable  time  of  parturition,  that  they  may  have  the  option 
sending  guardians  for  the  issue. 

5.  That  the  woman  then  be  placed  under  lock  and  kejr,  bl 
place  where  there  is  not  more  than  one  practicable  approach. 

6.  That  three  free  women,  and  as  many  free  men,  keep  watcl 
at  this  approach,  and  examine  all  visitors.^* 

*  p.  25,  39 19  §  7.  7  Id.  I,  §  I,  II. 

» Id.  I,  §  8,  13,  14..  •  p.  ft5,  4,  I,  f  10 ;  C  4,  14. 

?  *  Id.  I,  ^  6.  '  P.  25,  4,  i»  pr.  §  I. 

*  Id.  i|  ^  4)  12.  *^  Marcus  Sc  Lucim. 
Md.  i,§xx.  "DcL.L. 

*  Id.  I,  i  12,  14,  15.  •»  P.  25,  4,  I,  §  10,  iq. 
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7.  That  on  labor  coming  on,  the  woman  do  announce  the  fact 
to  those  interested, 

8.  In  order  that  they  may  send  at  least  five  free  women  as  wit- 
nesses of  the  parturition. 

9.  That  not  more  than  two  midwives,  ten  free,  and  six  slave 
women,  be  admitted  into  the  conclave,  and  that  all  ht  examined 
before  entering. 

10.  That  there  be  sufficient  light  then,  at  least, 'and  that 
generally,  darkness  favorable  to  the  supposition  of  a  child  be 
avoided. 

1 1.  On  omission  of,  or  opposition  to  any  of  these  provisions^ 
possession  shall  not  be  granted  on  the  fact  being  made  to  ap- 
pear. 

I  a.  That  whatever  the  woman  shall  have  produced  be 
brought  up  by  the  father,  or  by  him  whom  the  prstor  may 
appomt. 

13.  That  the  child  be  shown  to  those  interested,  up  to  the  age 
of  three  months,  twice  in  the  month;  up  to  the  age  of  six 
months,  once  a  month  ;  up  to  the  age  of  twelve  nK>nths,  every 
other  month;  and  up  to  the  time  it  can  speak,  once  in  six 
months.^ 

In  the  third  case,  the  rescript  of  the  Divi  Frates  provides,  that  Mode  oHn- 
a  matron  asserted  by  her  husband  to  be  with  child,  should  be  con-  v«ct»on  ynd«j 
veyed  to  the  house  of  a  respectable  woman,  where  three  mid-  Marew  and*^ 
wives,  of  approved  capacity  and  trustworthiness,  are  to  inspect  Ladus. 
her,  of  whom  if  all  or  two  pronounce  her  pregnant,  that  they  do 
their  best  to  move  her  to  admit  a  keeper,  in  order  that,  if  not 
pregnant,  an  actio  injuria  may  lie  against  the  husband,  unless  he 
had  just  cause  of  belief  that  the  woman  was  pregnant,'  or  was  in- 
ducra  to  the  assertion  by  a  too  great  desire  for  issue,*  which  is  an 
answer  to  the  action. 

This  was  adopted  in  the  middle  ages,  under  the  feodal  law,  on  Adopdon  by 
account  of  noble  widows  feigning  themselves  to  be  with  child,  in  **  "**<**^  ^^• 
order   to  retain   possession  of  the  feod,  which    resembles   the 
benorum  possessio  ventris   nomine.     The  provisions    of  the  edict 
were^  however,  not  very  scrupulously  observed   by  the   feodal 
praetors. 

The  Queens  of  France  were  always  delivered  in  public,  up  to 
the  rdgn  of  Louis  XVI. ;  whoever  chose  was  freely  admitted, 
but  the  crowd  having  nearly  caused  the  death  of  Marie  Antoinette, 
the  practice  was  discontinued,  and  the  presence  of  the  ministers 
substituted.  This  is  the  law  of  England,  but  the  ministers  wait 
in  an  outer  chamber. 

»  P.  a5,  4,  I,  %  19.  » P.  25, 4,  I,  %  iq. 
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The  mulier 
▼entiis  nomine 
in  poa.  missa 
cannot  tnnifer 
the  poneaiion  to 
another. 


Actio  perpetua. 


The  calumnic 
caiua. 


Action  limited 
to  the  annua 
tttilif. 


§    2049. 

The  woman  who  has  received  possession  ventris  nrntncy  cac- 
not  transfer  it  to  another,  lest^  inasmuch  as  the  possession  is 
promised  in  behalf  of  the  issue^  opportunity  should  be  given 
for  dishonesty  ;^  and  a  person  if  admitted,  contrary  to  this  pro- 
vision, may  be  restrained  by  interdict,  and  compelled  hj  the 
prsetor  to  retire,' who  also  grants  an  actio  in  /actum  2ffksi^ 
woman  who  has  admitted  such  person. 

The  action  is  m  persecutoria^  and  hence,  also,  perpetua}  It 
lies  by  those  to  whom  the  object  belongs,  against  the  womui  who 
has  fraudulently  transferred  the  possession,  or  him  in  whose  pos- 
session she  may  be,  if  he  have  made  the  fraudulent  traosfer  for  the 
amount  whereby  the  plaintiff  has  been  damruiied.^ 

If  a  woman,  knowing  herself  not  to  be  pregnant,  has  obtaioel 
the  possessio  ventris  nomtne^  she  is  said  to  have  done  weebamM 
causa y^  and  is  punishable  by  an  action  infactumy  under  the  pcaccn^i 
edict ;  but  her  bona  fides  will  furnish  ner  with  an  answer  to  the 
action*^ 

This  action  is  limited  to  the  annus  utilisJ  It  lies  against  dx 
woman,  or  those  in  whose  power  she  is,  who  has  been  in  posses- 
sion bv  fake  represeatadons,  and  also  him  by  whose  instrumeutaliry 
she  obtained  the  possession.^ 

It  is  competent  to  him  to  whom  the  property  bebngSi^  and  is* 
volves  the  penalties  of  in&my  against  a  de&ndent  convicted  of  the 
fraud. 

If  the  action  be  brought  for  damages,  it  is  penal ;  in  which  case 
it  is  perpetual.^<^ 


tlA       ,       km 


•Id.  i,§a. 

*Pa5t5»»»*4J  W.  ij  14.  i^^i. 

*  Id.  I9  §  I9  3 ;  Id.  2,  §  I. 

•  P.  as*  6.  h  }  ». 


Md.  I,  ^  6,  7i  1,  ^5,  n\h\k 

7>  8- 

•  P.  ai,  6,  1,  %  3. 

•  P«  iSr  «7»  »9» 

>•  Id.  I,  ^  3,  4. 
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TITLE    VI. 

Actio  in  Penonam— SWe  Condicdo— •£<  l>ege— £z  i£qaitote— Ad  Exhibendum — 
Rodtttdonit  in  Integmm — 2x  Omtncta— Noiiunata-4t.eaU»— Directa  et  Contraiia-- 
Cerd  ez  mtttuo--Conii]iodati->-Deponti---Fignoratida----Seqtteitniu-«Verbalia  Certi 
ct  Incetti  ex  Sdpalatn  de  conadtata  pecunia— Beneficia  Ordinia  — Divittoiu8'-*£z- 
auBoais — Cedendarum  Acdonum — Uteralis— Condicdo  ex  Cbirographo— ^nseniuales 
—Actio  Empd  et  Vendid — ^RedhiUtori*— 2nand  Minorit— Locatif-Conducd— Emphy- 
teaticaria  directa  c€  contFaiia— Pro  Socio-r-Mandad  dincta  et  contniia— Acdo  {^>m 
ez  CoQtnctu  —  Negodonun  Gcstxmim — Directa  et  contraria— Tutelc — Communi 
Dindttado— Familiae  Herciacundae — ^£x  Test^en'to— Condicdo  Indebid— -Condicdo 
Cana  Dati  Cauaa  noa  Secuta— Sine  Oiuia— £x  Contractibus  Adtimilatb— Averages 
at  i»-Actk>  FoQeiaria. 

§   2050.     * 

Gaios  ffTcs  the  reason  why  the  actio  in  personam  cannot  be  used  Peraonai  acdona 
as  against  a  defendent  who  detained  proper^  belonging  to  a  plaintiffl  an  of  none 
We  can  not,  he  says,  use  the  formula.  Si  paret  eum  dare  oportere^  fiW|*^2Siiw. 
because  the  thing  oelongs  to  the  plaintiff,  and  therefore  he  cannot 
call  upon  the  defendent  ^^  dare"  that  which  already  belongs  to  him, 
cm  solum  id  dari  nobis  inteUegatur^  quod  ita  datur  ut  nostrum 
fiat ;  nee  res  qua  nostra  est^  amplius  nostra  fieri  potest :  *  hence, 
the  form  of  vindication  must  be  used  in  clahning  that  which 
indeed  belongs  to  us  already,  or  we  must  have  recourse  to  the 
action  of  theft. 

The  English  law  has  recognized  this  difficulty,  hence  the  .^ 
action  of  debt  and  detinue,  whereby  we  claim  the  object  or  its 
value  as  a  debt.  Again,  in  trover  we  feign  that  we  have  casually 
lost  the  object,  and  that  the  defendent  has  casually  found  i(,  and 
converted  it  to  his  own  use ;  therefore  this  action  sounds  in 
damages  equivalent  to  the  value  of  the  thing  converted.  But  if 
the  action  be  ex  contractu,  then  there  is  no  claim  for  a  specific 
object,  but  for  injury  resulting  from  the  non-performance  of  an 
act,  and  in  such  case  the  dare  oportere  will  apply, — so,  also,  in 
actions  ex  maleficio.  In  actions  ex  contractu,  therefore,  we  sue 
in  assumpsit,  or  on  the  promise,  express  or  implied,  and  in  actions 

'  Gaui  4,  ^  4. 
VOL,  in.  3  A 
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ex  maUjicio  in  tort,  for  compensation  for  the  damage  we  ban  . 
suiFered  by  such  wrongful  and  injurious  act« 

The  late  New  Procedure  Act  has  abolished  the  distinctica)  of  i 
actions,  so  that  detinue,  trover,  tort,  debt,  and  assumpsit,  may  be  j 
lumped  in  one  declaration.  A  plaintiff  may  complain  of  the  V 
unlawful  detention  of  his  horse,  of  the  conversion  of  his  carriage,  ! 
of  the  seduction  of  his  wife,  of  his  owing  him  a  sum  of  moncf, 
and  of  his  having  promised  to  pay  him  a  sum  of  money  for  work 
done. 

The  Romans  never  went  to  this  illogical  length,  althou^ 
they  were  exempted  from  the  enlightened  assistance  of  twdve 
uneducated  men,  to  estimate  the  injury  which  had  accrued  to 
the  plaintiff,  by  reason  of  the  loss  of  his  horse,  carriage,  vife, 
money,  and  labor. 

They  did  not  cede  to  the  popular  cry  of  the  Roman  plebs  tbe 
claims  of  logic. 
How  uted  Ky  After  the  abolition  of  the  ordo  judiciorunij  the  word  formak^iSL  \ 

Papiniao.  Jts  turn,  was  as  little  significant  as  the  word  actio ;  Papinian'  f 

applies  actio  only  to  actiones  in  personam.     The  in  rem  actis  be  ) 
terms  petitioy  both  together  persecutiones ;  hence  the  action  on  as 
inheritance  is  termed  petitioj  noVactio  hereditatis. 
How  by  Ulpian.       Ulpian  uses  the  word  specially  in  the  same  way  as  Papinian*, 

but  when  he  uses  it  generally y  it  includes  the  in  rem :  and  by  //r* 
secutioy  he  means  the  extraordinaria  cognitioj  in  which  the  matter 
is  settled  without  the  intervention  of  a  judex  ;^  but  he  somedmet , 
uses  the  expression  in  a  more  restricted'  or  more  extended^  sense. 
How  by  Paulus.  Paulus  extends  the  expression  to  persecutiones »^  Gains  divides 
How  ijy  Gaiut.  actiones  into  those  in  rem  and  in  personam fi  Hence  it  appears  tlat  -j 
the  legal  terminologie  was  for  a  long  period  uncertain,  or  per-  < 
chance,  if  we  had  the  intire  works  of  these  authors,  these  anonn* ; 
lies  would  be  accounted  for  by  the  context. 


§  2051. 

Condictio  a  per-  Some  mention  has  been  made,  in  general  terms,  of  the  origjiul 
sonal  action.  meaning  of  the  term  condictio.  Introduced  while  the  legh  ac- 
tiones were  still  in  force,  it  was  added  to  their  number.  If,  ther^  ! 
fore,  anyone  used  this  form  of  remedy  for  the  recovery  of  certs 
pecunioy  he  was  said  certam  pecuniam  ex  lege  Silia  condiceriyOuiki 
that  of  a  certa  reSj  then  certam  rem  ex  lege  Calpurnia  condicere,  Bf 
degrees,  this  was  extended  to  many  other  laws,  and  causes  of 


'  p.  44,  7,  28.  *  P.  44,  7,  37,  pr.,  under  actio  an  ifi- 

'  P.  50,  16,  178,  §  a,  3,  Vide  et  P.   18,  eluded    actiones    in     rem,    in   perwoin, 

49  2.  directae,  utiles,  praejudida,  interdicCi,  p« 

'  ^'  39  3»  35»  ^.2,  et  39,  pr.y  contrasted  toriae  stipubtiones ;  Id.  25,  pr. 

with  praejudicia    interdicta    and   praetoriae  *  P.  50,  16,  34;  P.  44,  2,  I4t§>' 

stipulationes ;  P.  6,  i,  68,  contrasts  actio  *  Inst.  4,  §  i  et  4,  ^  ioo>  106, 107. 

with  interdicta. 
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action ;  and  in  each  case  such  law  was  mentioned,  so  that  this 
legis  actio  may  be  said  to  have  continued  in  a  modified  form,  that 
modification  consisted  in  the  denunciatio  having  been  discontinued  ( 
but  every  condicth  was  a  legis  actioy  foufided  on  the  particular  liiw 
mentioned  in  connection  with  it.  « 

Now,  dinundare  was  equivalent  to  condicere^  and  thirty  days 
were  fixed  for  the  appointment  of  a  judge,^  from  the  date  of 
the  denunciation.  Under  Marcus  Aurelius,  a  change  took  place 
in  the  mode  of  commencing  an  action.  In  addition  to  the  Fadimth 
nium^  citation  was  granted  by  the  simple  denunciatio  of  the  action 
brought;'  and  although  this  was  a  different  thing,^  yet  it  can 
hardly  be  doubted  but  that  it  was  a  modification  of  the  former 
denunciation,  and  based  upon  it :  the  difference  between  the  two 
was,  that  the  old  denunciation  applied  to  one  of  these  two  laws,  in 
some  such  form  as, — Denuncio  te  ex  lege  Silia  de  certa  pecunia  post 
dies  XXX.  judicem  condicercy  probably  setting  out  the  sum  claimed. 
In  its  extended  form,  the  denunciation  was  made  applicable  to  many 
other  causes  of  action,  as  well  as  to  those  founded  on  these  two 
particular  laws.^  After  the  lapse  of  a  certain  legally  fixed  period 
from  this  denunciation,  the  suit  was  commenced  before  the  court. 

Under  Justinian's  legislation,  all  traces  of  the  old  denunciation, 
in  its  original  sense,  had  disappeared,  nevertheless  the  term  con- 
dictio  was  preserved,  but  had  come  to  signify  a  personal,  as  dis- 
tinguished from  a  real  action ;  hence,  when  this  condiction  was 
founded  cm  a  particular  law,  it  was  called  condictio  ex  lege  .  .  . 
where  on  equity,  condictio  pratoria ;  where  on  contracts,  con-- 
dictio  or  actio^  together  with  the  particular  denomination  of  the 
contract ;  or  if  innominate,  in  factum  or  pras.criptis  verbis ;  but 
the  term  condictio  was  used  indifferently  with  actio — where  on 
offenses,  the  term  condictio,  but  more  usually  actio,  together  with 
the  name  of  the  offense,  delictum,  or  of  a  quasi  delictum,  whether 
in  factum  or  prascriptis  verbis, 

Condictio  ex  lege  ....  in  the  age  of  Justinian,  then, 
differed  in  no  respect  from  the  condictio  ex  lege  of  the  age  of  the 
legis  actiones,  and  as  these  applied  to  any  remedy  given  by  a 
special  enactment,  without  any  further  designation  than  the  quota- 
tion of  the  law  in  question  :  The  only  exception  consisted  in  its 
extending  beyond  a  pecunia  or  res  certa. 

Thus  Paulus^  tells  us.  Si  obligatio  lege  introducta  sit,  nee  cautum 
eadem  lege,  quo  genere  actionis  experiamur,  ex  lege  agendum  est. 

The  condictio  ex  lege  differs  from  the  actio  in  factum,  in  that 
it  attaches  on  a  pactum  legitimum,  the  latter  on  a  contract  founded 
on  the  prastorian  equity,^  and  is  in  supplement  of  a  legitimate 

'§2ooi,h.  op.  '  C.    Th.    2,  4,  2  &  4s    Symmach. 

^  Paul.  Collat.  L.  L.  M08.  2,  6.  epist  10,  5a. 

*  Aurel.  Vict,  de  Caesar  16.  •  P.  13,  »,  1. 

^ConCn  AsTenui  die  denunciadon  der         ^P.  22,  x,  30;  C.  8,  54,  351  §  ult. ; 

Ruffler,  Leips..  1843.  C.  5,  1 1,  6. 
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peddo  againC 
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Againit  excctt* 
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contract ;  ^  as  for  the  revocation  of  an  eaccessi ve  pft,*  or  recoYoy 
of  the  price  from  one  who  has  sold  the  property  of  another, 
which  he  possessed  in  good  iaitb,  for  the  surplus  vihaAj  he  is 
inriched,'  and  for  the  recovery  of  monqr  from  him  in  whose  name 
we  have  paid  t(^  another  in  error/  with  many  like  cases. 

It  lies  against  him  who  is  obligated  through  such  new  law  and 
his  heirs  (except  in  contracts  ex  delicto  for  penalties)  for  die 
sum  enacted  in  such  new  law^  whence  it  may  be  seen  that  hs  , 
use  b  very  frequent. 

Another  action,  by  some^  placed  under  this  bead,  is  the  cmduu$  . 
contra  adores  plus  peteniss ;  this  is  certainly  a  condUtio  ex  %, 
because  founded  on  a  constitution  of  the  Emperor  Zeno.  But, 
in  the  first  place,  it  is  penal,  and  in  the  second  arbitrary,  and 
therefore  is  better  placed  uiMler  that  head.  Si  quis  actcr  io 
libello  a  se  misso  majore  quantitate  petita  reo  gravioris  dasau  ' 
causam  pratbuerity  in  triplum  omne  damnum,  quod  dedity  advenam 
resardat;  vera  autem  quantitas  tibelli  inspiciatur  qtuanjudixk 
sententia  sua  eomprehendatfi  .  The  second  is  a  consdtudoa  of 
Justinian  to  punish  extortion  on  the  part  of  viatores  or  exeattsra 
litiumy  by  exceding  the  legal  amount  of  fees  they  were  intided 
to  take.7  Non  accipiant  autem  executoresy  qui  edunt  Ebelloi  est 
inscrittiones  et  conventiones  aut  instrumenta  ultra  quam  subjecta 
constitudone  permissum  est  xemimeradonis  loco,  aut  si  trampm 
fiurint  subjaceant  ejus  paenas.  These  sportuLs  were  ixsi,  at  half 
pro  cent.,  Constitutio  est  Imperatoris  nostriy  qua  litium  extat- 
toribus  sportularum  nomine  certum  quid  dare  jussit  pro  quanUteU 
libello  conventionis  inserta ;  ut  e.c.  centum  usque  solidos,  csmti- 
tuit  dandum  esse  dimidium  solidi  si  vero  major  sit  quantitas  itm 
sportulas  fore  majores. 

§  aos2.  I 

The  condictio  ex  moribue  of  the  jurists,  is  founded  upon  cus-  '• 
tomary  or  common  law,  where  no  specified  remedy  is  injoined,  -. 
as  the  condictio  ex  lege  on  a  specific  enactment.® 


»C   s,  18,    3CV  «t  J5,  i   %i   No?. 

»  P.  12, 1, 13. 
♦  Id.  3». 


»  HaUfaXy  3,  i,  §  17. 

•  C.  3,  10,  a. 

*  Struv.  Exeic  iS,  51  $  ScbeU.  Eks- 
21  to. 
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§  ao53. 

Savigny  tabularizes  the  actions  as  follows  : — 


r  U  pnvmam.  J  Stricti  juris  avi 
I      comdutuma. 


Bx  oiligationihuSf 
fW  coiUractUt  et  tjt 
^tum  contractu. 


AcnoMis.  <4 


GwUs, 


I 


Mx  oblhatiemhts, 
ex  Maufich  uvty 
ex  quasi  maUpck, 


\^  In  rem. 


\  jSrbitrarUt 
]    bona  Jidei. 


HottorarUe, 


In  personam. 


In  rem. 


Arbkraria 
*'  bonafidci. 


S  2toS4- 

The  actio  ad  exhibendutn  is  &  prxtorian  or  dative  remedy,  and  Acdo  ad  exhl- 
assumes  that  the  defendent  is  in  possession  of  some  object  or  ^<*um>o' 
docament  belonging  to  die  plaintifF,  which  he  desires  and  has  a  ducc'objectt'or 
legal  right  to  inspect,  in  order  to  ascertain  whether  it  is  or  is  not  documents, 
the  property  he  intends  to  vindicate,  or  that  the  right  he  claims  to 
exercise  be  really  based  upon  the  document  in  question.     The 
plaintiff  in  this  case  requires  the  defendent,  whom  he  believes  to 
be  in  civil  or  natural  possession  of  it,  or  who  has  fraudulently 
teased  to  possess,  to  exhibit  it;  or,  in  ca^e  of  refusal,  to  pay 
its  value.   In  order  to  obtain  the  exhibition  of  such  thing  or  docu- 
ment, the  plaintiff  must  show,  prima  faciei  that  his  interest  in  the 
production  is  sufficient,^  in  which  case  the  actio  exhibendutn  wiU 
be  granted  to  him ;  but  on  condition  of  his  bearing  the  costs  and 
expenses  of  the  production.' 


P.  10, 4;  P.  43,  5,  1,  pr.  5  P.  2, 13 ; 
V-.  3,  42;  C.  2,  I ;  C.  8,  7.  DoncU. 
'  MD^  I.  C  20,  9  et  23,  6-8 }  Gliick  Com. 


Th.  II,  §  741 ;  Carl  Einert  tract  de  act. 
ad  exhib.  Lips.  18 16. 
•  P.  10,  4,  11,^  2. 
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Wncfe  two 
ownen. 


This  action  also  lies  when  the  moveable  chattels  of  two  owners 
are  so  intimately  joined  that  no  severance  can  take  place  without 
damage  to  one  or  other  of  die  component  parts,  because  the 
possessor  of  the  combined  things  is  under  the  obligation  of  sever- 
ing them,  in  order  that  each  may  receive  that  which  is  his,^  or  the 
words^  or  on  the  case,  will  not  lie,  but  the  andictio  cause  ku 
cama  non  secuta  must  be  brought. 


Resdtutioiiei  in 
integnim. 


RequirementB 
of  the  restitu- 
tion. 


§   20SS. 

The  restitutio  in  integrum  is  a  praetorian  or  equitaUe  reffledjr 
which  has'  been  fully  explained  in  a  former  part  of  this  work.* 
One  of  its  incidents  is  the  restoration  of  the  parties  to  their 
former  state ;  and  another  the  grant  of  a  new  trial.  By  an  ia> . 
tegral  restitution  the  suit  is,  as  it  were,  wiped  out  so  as  to  be  held 
never  to  have  taken  place;  this  applies  to  the  plaintiflF, who, it 
appears,  on  a  subsequent  examination  of  the  circumstances  and  on 
cause  shown,  never  ought  to  have  succeded  against  the  defen<lent 
for  some  vice  inherent  in  the  procedings. 

Restitution  must  comply  with  the  following  requirements  :— 

It  applies  only  to  acts  iralid,  stricto  jure.^ 

The  lesion  must  be  considerable.* 

The  cause  shown  for  i^  just.^ 

It  is  grantable  only  by  a  magistrate.^ 

All  things  are  restored  to  their  former  position.  ^ 


Acts  ipao  Jure 
valid. 


Caimjostk 


By  whom 

gnuitable. 


*      §   2056. 

If  the  act  be  not,  ipso  jure^  v^id,  there  is  no  necessity  for  it ;' 
and  those  generally  dama^  have  their  usual  civil  remedy.' 

The  matter  in  issue  must  be  considerable,  hence  the  praetor  will 
not  listen  to  frivolous  suits  to  recover  either  a  thing  or  sum  of ' 
small  amount,^^  or  as  against  parents  or  patrons.     Proof  must  be 
given  of  the  lesion,  and  the  cause  must  have  already  been  takefi 
up  for  trial." 

The  metus^  dolus^  atasy  status  mutatio^  absentia  reipublica  cmdy 
vi  alienatioj  or  error^  have  alwajrs  been  held  to  be  justgnnuids, 
which  Paulus  calls  justam  causam  z  jus  tarn  errorem. 

Restitution  must  be  granted  by  a  superior  magistrate  equal  or 
superior  in  rank  to  him,  by  whom  the  matter  was  originailj  ad- 
judicated, be  it  the  sentence  of  a  predecessor,  colleague,  or  evoi 
his  own ;  municipal  arbiters,  or  judices  pedanei,  have  not  this 


>  p.  lOy  4,  6. 

*  h  »875>  h.  op, 
»  p.  4, 4,  16,  pr. 
<  P.  4,  1,  4. 

*  Id.  I,  tq. 

*  C.  2,  47. 


7  P.  4,  4,  14,  ^4. 

*  P.  4,  4,  16,  pr. ;  C  *,  aj,  1. 

•  P.  4,  4,  x6, 

»«»P.4,i,4- 
"  P.  4.  h  3- 
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power.i    In  the  provinces,  therefore,  the  presides  were  the  only 
competent  authority. 

Restitution  could  be  granted  either  in  the  forum  domicitii  or  ni  Where  and 
sita^  formerly  within  the  year,*  but  now  within  four  years,  from  ^^•"  granubic. 
die  removal  of  the  impeaiment,^  except  in  the  case  of  capitis 
itmnnth^  when  it  was  perpetual;^  and  in  the  actio  doliy  which 
may  be  brought  within  two  years.  ^ 

On  its  being  granted  everything  remains  in,  or  is  restored  to  its 
former  state,  so  that  all  lesion  is  abolished.^ 

When  granted  it  is  either  purely  Or  by  way  of  exception,^  which  Aa  by  exceptio. 
has  the  same  effect  as  by  action,^  whether  granted  to  the  persons 
damped ^^  or  their  attorneys  having  a  special  mandate  as  such,'*  or 
dieir  successors  j  '*  against  those  guilty  of  the  damage  of  third 
possessors,i'yor  the  restoration  of  the  thing  to  its  former  state,  by 
dK  rescission  of  that  which  may  have  been  done  or  performed. 


§  2057- 

Metus^  or  fear,  is  a  ground  of  restitution,  not,  indeed,  by  the  Restitution  on 
law  of  nature,  or  of  nations,"  but  by  the  civil  law,  which  holds  ^e^f^"""*  **^ 
a  promise  exacted  under  duress,  void  from  the  absence  of  free 
consent  \  for  this .  purpose,  contracts  are  distinguished  into  bona 
/i«  and  stricti  juris :  the  former,  by  the  nature  of  their  basis,  are 
void  ipsojurcy  for  force,  fev,  or  fraud,**  so  that  no  edict  is  required 
to  give  them  this  exception,*^  consequently  there  is  no  necessity 
for  a  restitutio  in  integrum,^'' 

Stricti  juris  negotia^  such  as  stipulations  and  acceptilations,  are 
valid,  notwithstanding  these  blots  ;*^  and  the  same  would  seem  to 
apply  to  one  withdrawing  from  a  sale,  or  letting  and  hiring,  for 
one  of  these  reasons.^9  The  datis  promissio^  marriages,**  and  the 
auctoritas  tutorisy^  form  an  exception— and  are  void,  ipsojurcy  for 
force  or  fear.  Restitution  lies  against  a  slave,  who  has  extorted 
bis  manumission  by  force,**  by  sovereign  authority.  The  praetor, 
Cncius  Octavius,**  is  said  to  have  been  the  originator  of  the  actio 
and  exceptio  metusy  as  against  those  who  had  taken  away  anything 

'  ^'  S0>  h  26y  pr.  §  I ;  C.  2^  47,  i ;  '*  The  Stoic  philosophy. 

P-  4i  4»  x^i  i  u't  ;  M.  171  »q.  i  W.  4a.  "  P.  50,  17,  116, 

'a  2,47,  ult. ;  C.  3,  19.  »•  P.  i8,  S,  3. 

^*  ^  ^  35-  *^  Symach.  £  p.2,  87  j  C.  4,  44,  i }  sed 

*  ^  *>  53»  "^  vide  C.  2,  20,  3,  4,  5,  7,  ult.  5  P.  4,  2, 
'  ^'  4*  5t  I9  §  nlt>  21,  §  5 1  Id.  ult.  ^  I ;  P.  29,  2,  85,  where 

*  C.  2, 21,  alt.  other  remedies  faiL 
'  P-  4»  5>  M*  §  4  et  42  5  C.  2,  2,  50.'  »»  P.  8,  38,  9. 

.P-  4»a»  9>  §  3»  e«  I4f  §  ^  5  P-  i»i  »»         "  P-  4>  »i  »>>  §  4- 
9',HjP.4>3»ttl^  *^  Id.  21,  §3. 

!■  Avenn  Interp.  Jur.  2,  10, 4. '  •'P.  23,  2,  22. 

"P-4»»,i.  "P.26,8,  i,§i. 

C.  1, 49.  M  p.  ^^  ^^  ^^  pr. .  Id.  ,7^  pr.  J  P.  4, 4, 


I!  \'  4»  *»  '*»  S  »1^-  5  P-  4t  4»  >?• 
"»^-4,*,  i4.%3i  P-4»4>  »3i^i- 
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by  force.^  GaMiiu  enlarged  this  by  extending  the  action,  but  not 
the  exception,  to  all  cases  in  which  a  metuslay  at  the  bottom  of 
the  contract  (*  the  exception  was  the  result  of  interpretation; 
hence  the  edict,  ^wd  vi  nutusve  causa  gestum  erity  ratum  x;^ 
babebo ; '  and  here  the  distinction  between  vis  and  nutus  must  he 
borne  in  mind,  the  iirst  being  absolutely  irresistable,  majms  ni 
impetus  quo  repelli  nan  potest^^  and  the  latter  an  apprdien^n  of 
force,  instantis  velfuturi  ptriculi  causa  nuntis  trepidation 

Thus  the  praetor  accounts  that  to  be  atrocious  violence,^' 
whereby  any  lesion  is  effected,  and  rescinds  the  matter  foundo! 
upon  itt 

The  vis  must  be  injusta^  not  resulting  from  reverential  or 
panic  fear,  such  as  the  vain  suspicion  of  an  imminent  evil  or 
acjpusation.^  But  such  as  results  from  fear  of  death,  slaveiy, 
exile,  pain,  imprisonment,  loss  of  female  virtue,  or  the  threats  of 
a  ferocious  man  tending  to  death,^ 

The  lesion  must  be  proved ;  then  he  who  extorts  from  his 
debtor  that  which  he  owed,  loses  his  claim  ^^^  the  debtor,  how- 
ever, cannot  obtain  restitution.^^ 

Since  the  edict  names  no  persons,  the  interpretation  of  jurists 
has  held  this  actio  in  rem  scriptam  to  lie,  not  only  against  tbe 
person  having  committed  the  violence,  whether  the  object  exist 
or  not,"  but  against  every  possessor  of  the  object  extorted;" 
hence  the  praetor  grants  an  actio  quod  metus  causa^  if  the  object 
be  in  the  possession  of  another,  or  an  exceptio  q.  m.  c^  uriiere  dx 
person  on  whom  the  violence  has  been  conumtted,  or  his  heirs, 
are  in  possession.^* 
Nature  of  thii  The  actio  quod  metus  causa j  is  an  actio  pratoria  in  rem  scripum 
action.  arbitraria  competens  per  vim  injustam  et  atrocem  UesOyejusve  berei 

et  omnibuSy  quorum  interest^^  adversus  eumy  qui  metum  intullt  ct 
omnem  rei  vi  extorta  possessoremy  adversus  plures  in  solidumy  iu 
tamen  ut  uno  solvente  reliqui  liberentur^^  non  autem  contra  hatiiu 
nisi  quatenus  ad  eos  pertinet^"^  ad  rem  cum  omni  causa  restituenda 
vel  nisi  arbitrio  judicis  restituatur  intra  annum  ittilem  in  qud- 
ruplumy  post  annum  in  simplum^^ 
Of  the  exceptio.  The  exceptio  quod  metus  causa  competit  metu  ad  pronuttendm 
adactisy  eorumque  heredibus  et  quorumcunque  interest  contra  annti 
ex  eo  promisso  agentes^^ 

»  Qc.  Verr.  3,  65.  »•  P.  4,  a,  13  i  C  9,  11,  ult 

■  P.  44,  4,  4,  §  33.  "  P.  4,  a,  la. 

•P.4»».  I-  "W.9,%8;  Id.  X4.%55C.»>»^' 

Md.  a.  Md.  I.  "  P.  4»  a,  9»  §  ult. ;  Id.  14,  ^  5- 

•  Id.  3,  §  I.  »*  Id.  9,  (  3. 

'P.4,a,  3,§  I.  "P.4»»>  i6.%a;  W.  14,^^^ 

"  P.  a3,  a,  aa,  arg. ;  P.  ao,  i,  a6,  §  i ;  **  Id.  149  ^  ulc. 

P.  4,  a,  5  et  6 }  P.  50,  17,  184$  C.  a>  '^  Id.  261  $  ult.  »q. 

20,  7,  pr.  et  9,  10.  *'  Id.  14,  §  i»  sq.  §  XI  i  I-  ^  ^)  §  '> 

•P.  4»aj3.%  M  W.  4,  6,  7,  8,  §  i,  «  P.  4,  a,   14,  ^  6j   P.  44*  >•    ' 

a,  et  aa  ult.  ^  i ;  Id.  7,  9,  pr. ;  C.  a,  ao»     §  i. 
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§   2058. 

Dolus  was  one  of  the  causes  of  restitution,  that  is   to   say,  Restitution  on 
ddus  maluSy^  calUditaSy  faUacia^  machinatio^  ad  circumveniendumy  ^^  ground  of 
fatUndum^  decepiendum  alterum  adhihita.     Nothing  is  more  ob-    ^"'' 
noxious  to  all  bona  fidei  contracts,  the  formula  of  which  run  ex 
fidi  honiy  or  quantum  aquius  meliusy  or  ut  inter  bonos  bene  agier 
opsrtetj  than  dolus  malus^  but  even  these  are  not  invariably  void 
for  doks^  but  only  when  the  dolus  had  been  the  cause  of  the  con- 
tract, whereas  incidental  fraud  is  purgable.^ 

The    rule    in    contracts   stricti   juris    is    the    reverse;    foi*  Applies  to  ttricti 
whether  the  dolus   be  causam  dansy  or  incidensj^  they  are  valid  J""*  *®°^**^**' 
by  their  own   proper  force ;  hence  the  practice  of  making  it  a 
part  and  portion  of  the  stipulation  dolum  abesse^  or  abfuturum* 

C.  Gallus  Aquilius,  who  lived  in  the  age  of  Cicero,^  proposed 
certain  formula   for    the  suppression   of    fraud,  omnis  malitia 
evaricukj^  for  the  purpose  of  aiding  law  by  equity,^  which  gave 
rise  to  the  edict — ^^  dolo  malo  facta  esse  dicentur^  si  de  his  The  edict  de 
uhus  alia  actio  non   erit  et  justa  causa   esse  videbitur  judicium  ^**^**- 
iak?    Hence,  then,  it  is  requisite  : — 

That  to  intitle  to  this  restitution,  dolus  malus  should  form  the  Requirements 

causa  dans.  of  the  edict  for 

rjyt    ^  .^  t  I  _^  1  restitution. 

1  hat  It  be  a  supplementary  remedy. 

That   all    cognizance    of    the    cause    should    be    dispensed 

with. 

That  having  been  obtained,  everything  should  be  restored  to 
the  former  position,  and  the  dolose  party  be  condemned.  Dolus 
tonus  is  not,  therefore,  a  ground  for  praying  this  restitution  -y^ 
but  it  lies  when  one  pubertati  proximus  has  circumvented 
another.9 

In  subsidium^  there  is  no  need  for  it,  if  the  contract  be  bonae  When  super- 
fidei,  and  based  on  fraud,  causam  dansy  because  then  it  is  void  "fj*** "  *  '"{** 
ipso  jure ;  nor  will  incidental  fraud  in  such  like  contract  bring  "  ^^ " 
it  into  operation,  because  an  action   on  the  contract  will  lie, 
or  the  etcceptio  doli  malo  can  be  used  as  a  defense  ;  '^  so  that  this 
is  only  a  mode  of  rescinding  contracts  stricti  juris.^^     Whether 
where  there  be  not,  or  be  another  remedy,  is  doubted.^^ 

'CSfcOff.  3»  14}  P.  4,  3,  it§  2$  C.         •  Cic.  de  Nat  Dcor.  3,  30. 
2)  II.  The  Stoics  did  not  conoder  aU  con-         *  Pro  Ccc  18. 
bacti  ihoold  be  Toid  on  the  ground  of         ^  P*  4»  3»  i»  §  i* 
^Dd.   More  andent  laws  did  not  vindi-         '  P*  49  3f  37  j  P*  4»  4t  s^i  W ;  C.  4, 

c^  fnudy  ooept  m  the  case  of  Tutela  44,  2. 

ai  T»k.,  tod  for  the  restraint  of  youth  by         •  P.  4, 3,  13,  §  i:  P.  $0, 17,  111,  pr. 
ti«UxLatoria,%ao6o,h.op.  "  P.  4.  3>  7i  F- $  3  J  W- 9»  P'- J  P- »4» 

^  *^-4.3»75  I*'  P'  *3»  3f  "»  %  «i  3>  »*• 

tk  ^'Jih  * «•  "  P.  8»  39»  5 *  P-  45,  i>  3>  ^  5  P-  4>  %f 

Qc  Off.  3,  14;  p.  4,  3,  ,,^4;  p.     ult. 
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Cognisance  of 
the  came. 


Penalty  of 

infamy. 

Rettitation  to 
be  made  with 
interest. 


Summary. 


Excepdo  dolj 
mail. 


Otherwise  cognizance  of  the  cause  must  be  had,  it  is  then  seen 
whether  the  party  defrauded  can  attain  his  end  by  anodier  action,* 
whether  the  ilolus  be  proved/  whether  it  be  great  and  evident,  and 
whether,  on  estinution,  it  excede  two  aurei,'  because,  intaSing  as 
it  does  the  penalties  of  infamy,  it  is  not  considered  right  to  expose 
a  defendent  to  such  a  contingency  on  slight  grounds. 

Everything  is  to  be  restored,*  but  if  Uiat  be  no  longer  possible, 
the  party  in  dolo  is  convicted  in  id  quod  tntenst^^  or  estimated  equi- 
valent, and  becomes  infamous;  and  this  is  the  reason  of  this 
action  notT  being  granted  i^nst  those  to  whom  the  plaintiff  owes 
reverence  \^  he  is,  however,  not  without  his  remedy,  as  he  caa 
sue  them  on  the  case  in  factum^ 

There  are  two  modes  of  which  the  praetor  can  avail  himself 
to  this  end,  by  action  de  doh  mah^  for  restitution,  or  where  the 
property  has  not  been  handed  over,  by  exaptiof  which  lasts  two 
years,  mduding  the  duration  of  the  dolus  ;^^  after  which  limit 
an  action  on  the  case,  which  is  perpetual,  will  lie." 

In  its  nature,  the  actio  de  dob  malo  for  restitution  is  praetorian, 
personal,  and  arbitrary,  available  by  the  plaindflF,  receive!  in  con- 
tracts of  strict  law,^*  where  no  other  remedy  is  open  to  the  parties 
and  to  their  heirs  against  those  guilty  of  the  fraud,  where  man]r,fi 
solidumy  after  such  a  manner,  that  payment  l^  one  liberates  the 
rest.^^  It  does  not  lie  against  heirs  or  a  third  possessor,^*  except 
in  so  far  as  he  has  been  inriched  thereby,^  /or  the  restitution  of 
the  object  with  all  its  rights  or  cum  omni  causa^  all  things  there- 
unto appertaining,  according  to  the  value  to  be  fixed  bjr  die 
oath  of  the  plaintiff,  except  it  have  been  restored,  or  bve 
perished.*^ 

The  exceptio  doli  mali  has  the  same  operative  eflect,  being 
competent  to  the  persons  defrauded,  and  their  heirs,  or  those 
having  an  interest  therein  ;i7  if  they  obligate  Aemselves  by  such 
a  contract  as  this.^^  This  exception  cannot  be  used  against  those 
to  whom  reverence  is  due,  any  more  than  the  action ;  coos^ 
quently  the  exceptio  in  factum  must  be  used  in  such  case.'^ 

The  difibrence  between  the  actio  and  exceptio  is,  that  in  the 
first  case  the  restitution  will  have  to  be  made,  and  in  the  latter 
the  possession  has  never  been  lost,  and  is  defended. 


1  Id.  I,  §  4. 
» Id.  16. 

'Id.  7,  %   ttlt. ;  Id.  9,  §  olt  $  Id.  10, 
II,  pr. 

*  P.  so,  16,  35. 

*  P.  4,  3,  18.  pr. 

^  P.  4,  3,  1 1,  ^  I.,  parenti  and  patront. 

*  W-  If  §  4»  5 1  W.  7>  Pf.  §  ii  8. 
'  C  2,  21,  ult. 


"P.4.3,i8s  P.44f7>SS> 
"  P.  44, 4,  5,  %  ult. 

**Id.  17,  pr. 

'Ud.  I5,lttlt.}  Id.  1,^4. 
^  Id.  i7»  $  t ;  Id.  26,  sq. 
"  Id.  18,  pr.  I  1. 
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»  P.  45,  1,  36  5  I.  3, 19,  S  5. 

"  P.  44,  4,  4,  §  16. 
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§   2059. 

The  pnetor  decreed,  in  prevention  of  fraud,  that  if  a  debtor  Actio  Pauilana. 
had  delivered  his  property  to  anyone  in  fraud  of  his  creditors,  such 
creditors  having  obtained  the  legal  possession  of  his  goods  by 
sentence  of  the  president,  might  obtain  the  rescission  of  the  tradi-  - 
tion,  and  recover  them  on  the  ground  that  they  were  still  vested 
in  the  debtor.  This  action  is  clearly  personal,  for  it  lies  not 
against  a  third  party  in  possession.^ 

The  rescission  is  here  founded  upon  the  fraud  of  the  debtor, 
and  this  remedy  necessary  because  the  creditors  can  only  follow 
the  object  to  the  debtor  j  but  by  re-vesting  in  him  the  property 
he  had  alienated,  and  being  in  legal  possession  of  his  goods  by 
sentence,  the  right  to  them  is  thereby  transferred  to  the  creditors, 
who  were,  therefore,  enabled  to  sue  the  transferee,  which  they 
could  not  otherwise  have  done,  because  the  debtor  had  divested 
himself  of  the  property  in  them  by  tradition. 

§  2060. 

In  favor  of  youth,  the  Lex  Latoria  was  introduced,  defining  Restitution  in 
non-age,   and  granting  curators   to  those   minors   who  desired  ^vorofminon 
it,  and  giving  relief  to  such  as  had  been  circumvented  principally  ""  ^^  *^' 
by  stipulation.*    This  law  was   extended   by  the   edict,  which 
decreed,  ^uod  cum  minoriy  plus  quam  xxv  annis  natUj  gestum  esse 
dicatur,  mti  ([uaqui  res .  sity  animadvertam.^    Thus,  the  prsetor 
assists  minors — 

By  reason  of  some  lesion  \ 
On  cause  shewn ; 
By  a  subsidiary  remedy ; 
Which  has  the  e£Fect  of  restoring  everything  into  its  former  state. 

Neither  age,  nor  dignity,  nor  status,  nor  learning,  exempts  a 
person  under  twenty-five;*  nor  the  authority  of  the  tutor,  the 
consent  of  the  curator,  nor  even  the  decree  of  the  magistrate, 
deprives  the  minors  of  this  benefit,  but  only  ratification  by  he 
who  was  minor,  on  attainment  of  full  age ;  or  where  a  minor 
deal  with  a  minor,  or  where  the  pukes  confirms  by  oath  what 
has  been  done,  or  has  obtained  the  venia  atatis  from  the  prince, 
so  far  at  least  as  regards  immoveables.^ 

Restitution,  in  the  case  of  minors,  is  not  confined  to  cases  what  lesion 
oi  dolus  i  every  lesion  gives  them  a  claim  for  this  benefit,^  whether  »"F'^^«  **»«  . 

f  °  .  .•    V    •    J*   •  11  •    J*   •  11      minor  to  rctti- 

m  a  contract  or  negottorum  gestto^  judicially  or  non -judicially  ^^^00. 

*^  i«71-4f  h.  op.  5  P.  4ft»  8,  9.  •€.  5,  74,   3,  4  I,  2  J    P.  4,  4,   II, 

*  Pint.  Riid.  5»  3^  15.  §  pen.  {  Id.  34}  C  a,  28,  Autfa.  \  C.  s, 

*P-4f4.i»4i-  45>3- 

*P-4f4»  i»*  «*  ct  "JtJ  W-  3»§  3i  'P-    4f    4t    "f   ♦    35    C.    a,    ax, 

J^**»,  ^  3;  W-  1%S  4;  ^-  47»  16, 41 J  5,Dr. 

C.  2,  4a }  p.  aa,  6,  a ;  C.  a,  a7,  ulr. ;  '  P.  4,  4,  7,  ^  i. 
^•5»33i  C.  5,71,  II. 
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effected  ;^  whether  with  a  private  individual  or  the  fiscus,'  whether 
he  have  *been  impoverished  or  suffered  any  other  detriment.' 

The  minor  cannot  claim  restitution  when  he  has  been  the  ausc 
of  his  own  lesion,  by  the  commission  of  a  delict,  he  cannot  take 
advantage  of  his  own  wrong  ;^  neither  if  he  have  represented  him- 
self as  major,  contrary  to  the  fact^^  by  omitting  a  penal  p^os^ 
cution  ;^  nor  where  the  lesion  is  the  result  of  accident  or  of  the 
act  of  God.7  If  he  have  paid  under  a  decree  of  the  court ;'  hxK 
not  suffered  the  lesion  from  the  possessor,  but[from  a  third  party  j^ 
or  has  been  damnified  by  a  parent  or  a  patron,  because  he  mus 
not  injure  the  reputation  of  such  persons. ^^ 

The  minor,  on  cognizance  being  had  of  the  cause,  must  prove 
his  non-age,^  ^  and  the  lesion  suffered  :^^  he  is  allowed  toapptyonx 
only  to  the  court,  after  which,  if  his  application  shall  have  bees 
refused,  he  cannot  again  apply.^'  He  must  petition  the  court  b 
due  time,^*  that  is,  within  four  vears  after  attainment  of  hs 
majority,  when  the  right  of  action  first  accrued  to  hiro.^ 

This  being  a  subsidiary  remedy  it  is  inapplicable  where  tk 
matter  is  null  and  void,  ipsojure^^  or  where  another  action  is  tbdi 
available  by  the  minor.^^ 

The  effect  of  this  species  of  restitution  is,  that  everythii^is 
restored  to  the  minor,  such  as  it  was  at  the  period  of  the  neg9hm 
gestum^^  that  he  restore  to  a  third  party  the  surplus  whereby  he  b 
inriched  ;'9  in  order  that  it  may  be  delivered  to  the  minor's  heirs;* 
but  that  which  is  so  given  to  the  minor  does  benefit  other  majoiSy 
unless  the  object  be  individual  \^  not  even  fidejussors  and  nuD- 
dataries,^  save  the  minor  suffered  lesion  firom  a  doks^  or  knev 
not  that  the  debtor  was  a  minor.^ 

Where  the  business  done  is  incapable  of  rescission  it  will  not  be 
granted,  as  against  liberty,^  save  by  special  order  of  the  soverdga 
tor  some  very  important  reason,**  nor  after  the  expiry  of  the  fr^ 
uriptio  longissimi  temporis.*^ 

The  action  is  extraordinary  on  cognizance  had  before  tie 
praetor.** 

States,  cities,  and  ecclesiastical  communities,  inasmuch  as  chef 


Id.  16. 

3  C.  2,  37. 

'  P.  4,  4,  6  &  7,  §  6,  sq. ;  Id.  44. 

*  P-  +>  4>  9i  §  *  J  W.  37,  %  I. 

*  C.  a,  4:^»  7-  •  P-  4»  4f  37»  pr- 
^  Id.  1I9  §  4  et  5. 

*  C.  5,  37,  25. 

•Id.  i3i§7»«  «4- 
*®  C.  2,  42>  ult. 
"P.  4,4,43;  C.  2,  21,4. 
»*  F.  4,  4,  7,  §  3  5  C.  2,  21,  5,  pr.i  P. 
12,  2,  9,  §4. 

•*  C.  2,  44. 

"Id.  1&3. 

'*  C.  2,  53,  ult.  pr. 


"•P.4,4,  16,1  15  0.2,21,3. 
"  P.  4,  4,  16,  pr. 
"  P.  4,  4,  27,  §  a. 
»»Id.  7,§5j  Id.  24,4  4;Id.4fl,5Ji 
Id.  47,  §  2  ;  C  2,  48,  I. 

*^  P.  4, 4, 18,  ^  ult.;  Id.  19  i  C.  }|  34*  ^' 
**  C.  2,  26,  I ;  P.  8,  6,  10,  pr. 
»P.4,4,  13,  pr.j  Id.  23. 
»P.  44,1,  7,§  i;  C.  2, 24,1 
••P.  46,   1,  4«.  i'i  P.  I4.*»'' 

»*C.   2,   31,  2;    P.  4.4.91  J  "^^ 
Id.  31. 

«  P.  4,  4,  10. 
«  C.  7,  34,  ult. 
"  P.  4, 4,  24,  %  ult. 
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are  under  the  caie  of  others,  are  assimOated  to  minors,  and  can 
claim  restitution  upon  these  principles  within  four  years,  from  the 
tuptiigestio  or  scientia  curatio.^ 


%  2061. 

Absence  from  the  domicile  is  a  good  ground  for  restitution,*  RcidtntioBof 
because  a  man  may  easily  forfeit  his  rights  by  usucapion  or  pre-  majononthe 
sciiprion ;  hence  absentees  are  restored,  as  against  those  present,  ^^1^ 
and  vice  versa.* 

The  prsetor's  edict  is  triple, — first,  in  £ivor  of  absentees,  as  The  fint  dauie 
against  those  present.  Si  cujus  quid  de  hnisy  quum  is  nutu  aut  of  the  edict. 
lint  dolo  malo  reipublica  causb  abissety  inve  vinculisy  servttute 
kitiuireui  potestate  essity  posteave  cujus  actionis  eorum  cut  dies 
txhse  dicetur :  •  .  •  •  earum  rerum  actionem  intra  annum^ 
luo  primum  de  ea  re  experiundi  potestas  erity  .  .  ,  ,  in  in'- 
tep-um  restitutamJ^ 

Those  who,  then,  are  absent  ob  metum  and  not  dolo  maloy  are  AbeentU  ob 
restored  as  against  those  present.     The  fear  must  be  a  just  and  "*«*»™- 
reasonable  fear  of  death  or  bodily  torture,  and  not  a  mere  vain 
panic  }^  the  nature  of  that  fear  bemg  a  question  for  the  judge. 

Those  who  are  absent  on  State  afiairs,  ob  reipublica  causamy  Obieipttli. 
without  dolusy  are  restorable.  This  privilege  does  not  belong  to  "«»"•  ^ 
the  magistrate  having  jurisdiction  within  the  city  \^  although 
soldiers,  garrisoned  at  Kome,  are  held  to  be  absent  on  State  busi- 
ness by  a  decree  of  Antoninus  Pius.^  Those  are  not  held  to  be 
absent  on  State  affairs,  who  care  to  affect  this  absence,  who 
are  nominally  absent,  or  departi  earlier,  and  are  longer  in  return- 
ing than  they  need  be  for  their  own  accommodation,  or  on  ac- 
count of  their  own  private  affairs.^  Therefore  this  privilege  is 
only  granted  to  such  as  are  absent  in  good  faith,  by  public  autho- 
rity, and  for  the  public  advantage.^ 

Those  are  said  to  be  absent  of  necessity  who  are  in  durance,  Ob  neccni- 
public  or  private,  military  custody,  or  prison,  or  fetters,*^  without  ***"'^' 
collision  or  dolus  malus.     Also  those  actually  in  servitude  or  de- 
tained.^^    Those  captured  by  or  born  among^the  enemy,  provided 
always  that  they  are  not  deserters. 

Absentees  are  restored  without  distinction,^^  unless  they  have  left  Where  an 
a  procurator,  who  has  the  power  of  taking  efficient  care  of  their  «tton»ey  ^m* 
interests."  ^^^  '"** 


C.  u,  X9,  3 }  C.  a,  54,  4  J  a  i,  50,         '  Id.  7 :  Id.  35,  4. 
I  i  m  6to,  I, »  •  Id.  4  et  5  5  Id.  35,  §  9 ;  Id.  36,  37, 

P.4>  €,  3*1  P-  50f  »6,  173,  ^  I  $      3^%  I- 
It.  199,  \  1880,  h.  op.  •  Id.  35,  iq.  «•  Id.  10. 

*P-4j<>»  i>  pr.j  Id.  ai.  "  Id.  n.  "  Id.  14,  15. 

*P'4,6, 1,^1.  »>P.  4,  6,   15,  pr.;  C.  3,  54,  1$  P. 

.J^  4.6>2,§  li  Id.  3.  4,6,18,29. 

^■4»6,5,^i3  Id.  6. 
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This  advantage  does  not  accrue  to  htm,  against  whom  dx 
period  of  usucapion  has  not  expired  at  the  time  of  hb  return, 
except  so  little  time  remain  to  him,  that  it  has  expired  before 
he  could  get  home,  deposit  his  baggage,  and  consult  his  adToott 
without  any  negligence  being  imputable  to  him.^ 

We  now  pass  to  the  second  port  of  the  edict.  ....  £ 
quis  quid  usu  suum  fecissety  auty  quod  n$n  utendo  amissum^  sit  rs«^ 
quutusy  actioneve  qua  solutus  db  id^  quod  dies  ejus  exierit^  qmm  dm 
noH  defenderetuTy  inve  vinculis  essety  secumque  agendi  foUstatm 
non  facer ety  auty  quum  eum  invitum  in  jus  vocare  non  Ucerety  neftt 
defenderetuvy  quumque  magistratus  ea  de  re  adpellatus  esset^  m 
cui  per  magistratus  factum  sine  dolo  mah  tpsiusy  actie  exemta  au 
dicetur  :  earum  rerum  actionem  intra  annum^  quo  primum  de  n 
4xperiundi  potestas  futuray  erit  /  .  .  .  .  in  integrum  resH- 
turum.^ 

Hence  it  follows  that  the  party  present  is  always  restored  as 
against  the  absentee,  unless  he  be  defended  ;  hence  it  fcJIows  that 
certain  persons  are  not  enumerated,  against  whom  the  prztof 
grants  restitution.* 

That  restitution  will  be  accorded  if  no  one  defend  the  absentee ; 
that  is  to  say,  if  he  have  left  no  attorney,  and  if  no  one  spoo- 
taneouslv  comes  forward  offering  to  accept  process  for  him,  ani 
to  pay  tne  amount  of  the  judgment  if  necessary.*    That  a  peisoo 
,  wiU  enjoy  the  benefit,  though  present,  if  in  durance,  so  as  to  be 

unable  to  go  to  law.' 
Agaijut  whom.  If  the  defendent  be  in  fact  not  absent,  but  avoid  process,^  resti- 
tution will  be  granted,  but  in  subsidium  only,  because  there  is  a 
remedy  against  one  who  keeps  out  of  the  way,  by  missio  in  bona ;  but 
inasmuch  as  a  man  cannot  always  keep  out  of  the  way,  and  as  it  i$ 
not  easy  to  obtain  the  missio  in  bona  ex  secundo  decreto^  it  is  granted. 

If  the  defendent  cannot  be  summoned  into  court  according  to 
the  practice  of  old,*  without  fraud,  without  the  praetor's  permis- 
sion, not  if  it  be  impracticable  to  do  so,  restitution  will  be  granted; 
likewise,  if  he  be  deprived  of  his  action  by  the  magistrate  without 
fraudulent  collusion,  as  by  enlargement  of  terms  or  the  like.' 

Item  St  qua  mihi  alia  justa  causa  esse  vMiilxr^ 

in  integrum  restituamy  quod  ejus  per  leges  plebiscitOy  Senatus  Cut- 
sultay  edictay  decreta  principum  licebit. 

This  clause  of  the  edict,  termed  the  clausula  generalise  granted 
restitution  for  any  just  cause ;  hence  those  who  have  served  as 
envoys  for  the  municipality,^  although  they  cannot  be  stricdj  said 
to  be  absent  reipublica  causa J^    Those  summoned  as  witnesses, 


Third  chi 
the  edict. 


RettiAitjOB  on 
anyjttstcaufe 
of  aoeence. 


1  Id.  I5»§3i  Id.  16. 
»  P.  4,  6,  1,  §  I. 
*P.  4,  6^  11,  §  I. 
^Id.  2i»^2i  Id.  a2. 
*  Id.  13. 


^P.4«6,»i»i2$  Id.i|»i4- 

•  Id.  ft6,  i  s. 

•  Id.  16,  §  4,  5,  6. 
^«  l\  4,  6,  a6,  §  9. 

"  P.  50,  iS  «'g.  16. 
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in  cognitions  and  appeals.*.  Those  absent  on  their  studies,  or  any 
other  probable  cause.*  Those  detained  as  security  for  others.* 
This  clause  does  not  apply  to  those  who  do  not  act  in  error  or 
ignorance,  except  in  certain  cases.^  No  restitution'  is  given 
against  the  prascriptio  longi  or  longissimi  t imports,^ 

The  principles  deduciUe,  therefore,  from  the  edict,  taken  as  a  Prindpiet  dc 
whole,  are — first,  that  they  who  are  absent  on  account  of  fear,  *|*5*****  ^°* 
State  afiairs,  or  necessity,  in  good  faith,  obtain  restitution  as  against     ^  ^^^^ 
those  present. 

No  distinction  is  drawn  in  the  first  part  of  the  edict  between 
those  whose  interests  are  defended  and  those  not  so. 

He  who  is  present  is  always  restored,  as  against  the  absentee, 
save  the  interests  of  such  absentee  should  be  defended. 

« 

That  the  praetor  will  grant  restitution  in  favor  of  all  those  who 
ihew  they  are  justified  in  claiming  it  on  the  ground  of  absence. 

By  the  Publicianian  fiction,  usucapion  and  prescription  even  are 
STerridden. 

§  2062. 

The  maxima  capitis  deminutio  is  civil,  equivalent  to  physical  No  restitDtion 
ieadi,  therefore  no  restitution  is  e;ranted  in  such  case;^  but  if  ugnntedin 
those,  so  civilly  dead,  should  be  Held  to  be  obligated,  those  on  ^^^  ^"^^ 
vhom  their  property  has  devolved,  have  their  actio  utilis  against 
the  fiscus.7 

That  capitis  diminutio  resulting  from  a  change  of  family,  termed  Capitis  deml- 
mninuiy  by  adoption  or  emancipation,  being  founded  on  an  ima-  ""^^  minima, 
gfnary  state  of  servitude,®  relieves  die  parties  themselves  and 
those  bound  to  them  in  contract  firom  their  obligations,^  firom  the 
moment  of  such  act.  Obligations  founded  on  crimes  of  a  public 
nature,^  and  those  founded  on  natural  law  and  in  &ct,  form  an  ex« 
ceptioa" 

The  praetor's  edict,  then,  runs, — ^i  qmsve^  postquam  quid  cum  The  edict  on 
his  actum  contractumque  sity  capite  deminuti  deminutave  esse  di-'  the  matter  of 
«»f«r,  in  eos  easve  perinde^  quasi  in  factum  non  sit^  judicium  ^^^^^  *™' 
daho;^^  whence  it  follows,  that  upon  this  restitution  being  ob- 
tained, all  rights  and  actions  in  favor  of  or  against  the  persons 
therein  mentioned  revived,^^  but  not  in  favor  of  the  arrogator,^^  or 
to  such  as  have  subsequently  contracted  with  the  persons  under 
such  disabilities.^^     Inasmuch  as  this  is  neither  penal  nor  re- 
scissory, it  is  perpetual.*^ 

'M.i«,j»r.                »Id.  28,  I.  »Id.  a,^  3  J  Id.  7,  %  U  M-  5»  *  »>    . 

*?•♦, !,»}  P.  43,  i4»  15*  §  5S  I-  4>  W.  6  et  7. 

6,  S  J3.  "  Id.  8. 

*  P.  17,  6,  a,  et  I,  §  ult. ;  C.  7,  33,  "  Id.  a,  §  i. 

wit;  a  7, 39,  3*4;  C.  a,  a8,  1.  »«ld.etult. 

'^•4.5i»»P'-;M'7»i»i§705>'*'*P-         "^**-  *»H- 
Md.iet7.  **ld.  a,4a. 

•**-4t5,3f*i-  '•  Id.  a,  §  Bit. 
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§   2063. 


The  alienatio  judicii  mutandi  causa  facta  is  a  ground  for  resti- 
tution, he  who  has  fraudulently  ceased  to  possess  being  bdd  to 
be  the  possessornotwithstanding ;  ^  but  inasmuch  as  the  proofs 
very  difficult  and  tardy  in  the  action  of  vindication,  the  prstor 
steps  in,  and  by  his  edict  provides.'  Si  dolo  maJo  alienatis  ju£a 
mutandi  causa  facta  fuerit^  neque  arhitrio  judicis  pristina  ju£m 
causa  restituatury  intra  annum  in  integrum  restituam  ut  ectsr 
quantum  interest  ejuSj  alium  adversarium  non  babuisse  conseijuatur. 

The  edict  then  became  operative,  if  any  one  transferred 
dominion  or  possession  to  another ;  ^  sold  what  did  not  bdo: 
to  h'lmy  judicii  mutandi  causa  i^  or  alienated  it,  inter  vivosy^ 
the  litis  contestation 

Here  the  dolus  consists  in  the  endeavor  to  place  the  adversary 
a  less  advantageous  position  ^^  but  it  does  not  apply  to  one  w[ 
having  given  a  faulty  object^  in  lieu  of  payment,^  has  reclaimed  it, 
from  feelings  of  shame  and  a  dislike  to  litigation,  or  ill  health, 
age,  or  other  occupations,  has  transferred  it  to  another,*^nor  to  hi 
who  has  not  impaired  the  rights  of  others  by  such  alienation." 

The  reinedy  is  given  by  an  actio  infactum^^  personalis}^  ni 
secutoriaj^*  within  the  annus  utilisy  to  mm  whose  position  is  inj 
by  the  alienation,  or  to  his  heirs  ^^  against  the  alienator  in  bad 
judicii  mutandi  causa  ;  but  not  against  heirs,*^  for  the  recovery 
the  amount  of  the  interest  which  the  plaintiff  may  be  found 
possess  in  not  having  another  adversary.  ^7 


Actioni  oa 
nomiiiate  con- 


§   2064. 

We  now  come  to   the  actions  on  contractus  nominati^  muc 
respecting  which  will  be  found  under  the  respective  titles,^' 
being  nominatiy  and  others  innominatij  of  which  the  former 
reales^  verhales^  literaleSy  and  consensuales.     Our  present  coi 
is  with  the  first  of  these, — the  mutuum  commodatum^  dep^'tt 
and  pignus ;  and  first  of  all,  of  remedies  applicable  to  the  muU 
which  have  been  generally  alluded  to  in  a  former  part  of 
work,^9  as  well  as  the  nature  of  the  contract  itself. 


*  P.  50,  I7>  I3»  «t  150;  %  1873^  h.  op. 
'  This  it  a  probable  restoratioii  of  the 

edict,  from  P.  4,  7,  ii  $  Id.  4,^  1,  A  §  3 ; 
Id.  8,  ^  X  ;  Id.  6  et  3,  §  4 ;  Id.  49  ^  5. 

*  Id.  4,  4  1. 
<  Id.  8,  ^  s. 

*  Id.  8,  %  3. 

*  Id.  8,  ^  I ;  C.  8y  37,  arg.  i. 

'  P.  4f  7>  »f  Pf*  §  If  M-  *  «'t  39  Pf- 1 
Id.  8,  §  I ;  §  1759*  ^'  ^P' 

*  Id.  8,  t  nit  I  Id.  9 ;  ^  1839,  ^*  ^P* 


•Id. 
"Id. 
"Id. 
"Id. 
"Id. 
"Id. 
"Id. 
"Id. 
"Id. 

"ii 


1O9  pr. 

4f%i-  ,     1 

3,%«lt.{Id.4,i5iU.8,$4- 

I,  pr.  ■ 

7- 

4,  $  ttlL  et  Id.  7. 

4»|ttlt. 

7- 

3,  §4;  Id.  I,  pr. 

502,  h.  op.  et  tq. 

539,  h.  op. 
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§   2065. 

Personal  actions  may  arise  out  of  proper  or  improper  contracts,  Acdo  in  factum 
which  mav  be  nominate  or  innominate;  in  the  latter  case  the  «t^« ?««"?«» 
remedy  foUows  the  contract,  is  innominate,  and  termed  in  fac-  ^*'  "* 
tuMy  or  prascriptis  verbis. 

This  expression  has  four  diiFerent  significations.^  Different  aigni- 

Firstly,  it  is  used  to  designate  those  actions  which  the  praetor  "^'**^°** 
gives  by  his  edict,  and  which  are,  for  the  most  part,  penaL^ 

Secondly,  those  actiones  utiles  which  the  praetor  grants,  founded 
on  certain  civil  laws.^ 

Thirdly,  those  given  by  the  praetor  in  aid  of  certain  innominate 
contracts,  or  where  there  is  a  want  of  a  remedy  ;*  and, 

Fourthly,  those  based  upon  innominate  contracts,  all  of  which 
arc  termed  in  factum,^ 

The  origin  of  the  term  prascriptis  verbis^  is  a  matter  of  con-  Oripnof  the 
troversyj  some  suppose  that  on  account  of  the  great  variety  ^"J^JJ^^ 
of  matters  to  which  this  remedy  might  be  made  to  apply,  the 
prsetor  gave  no  forms  for  it  in  his  alburn^  but  that  such  were 
dravirn  up  by  the  advocates  in  each  particular  case,  according  as 
the  facts  might  be.  Thus  Valerius  Maximus  writes  :^ — J.  Cas^ 
celiiumj  bominem  juris  civilis  scientia  clarumj  nUlHus  aut  gratia 
ant  auctoritate  compelli  potuisse  ut  de  aliqua  earum  rerum^  quas 
Triumviri  dederant  Formulam  componeret.  Hence  it  has  been 
inferred  that  they  could  only  be  called  upon  to  do  so  in  cases  not 
within  that  categoric^  Hotoman  would  write  ^^rscriptis  for  pra- 
scriptis ;  but  this  can  have  no  weight,  as  all  formulae  were  un- 
doubtedly set  out  at  length  in  the  albuniy  and  not  contracted  notis 
icripta;''  and  it  is  clear  that  the  actio  prascriptis  verbis  set  out 
the  words  of  the.  obligation  upon  which  suit  was  brought,  and 
prayed  judgment  thereon,  as  it  was  impossible  to  use,  in  an  in- 
nominate contract,  any  word,  such  as  deposuit  or  vendiditj^ 
whereby  the  actions  arising  out  of  nominate  contracts  were 
designated ;  hence  the  terms  of  the  contract  were  set  out,  or 
prascriptaj  and  an  action  prayed  upon  them.^ 

The  two  fonner  are  praetorian  actions,  the  third  and  fourth 
civil;  10  but  these  were  subject  to  the  condition  of  there  being  n6 
dolus,  because  in  such  case  the  actio  doli  must  be  used.^^ 

The  actio  de  prascriptis  verbis^  arising  out  of  innominate  con-  Aming  from 
tracts,  is  granted  to  one  who  claims  on  a  dare  or  facer e^  or  to  his  ""no'n^natewn- 


tracts. 


'  ?•  19)  5.  ^  Vide  et  Heinecc.  A.  R.  4^  6,  32. 

'  P*  19)  5, 10^  pr.  §  xS;  Id.  14.  '  §  20i2»  Jb.  op. 

'  '•  49  3*  qIc-  '  Merill.  obe.  8}  16 ;  C  i,  4,  6  j  P.  19, 

*P.42,26,a,4i5P.^9,5,«,j,4,ii.  5,  i.                         «.«'., 

P-  »9»  5f  5.  §  1 5  MetUl  ote.  3,  16,  »•  P.  2, 14, 7»  §  *  5  P-  ifi»  3»  ^3  5  Menll. 

^)  7)  8, 14,  iq.  ft  24 ;  Cuj.  obs.  x,  30.  variant  Cuj.  obe.  i,  30. 

*  6, 1,  ift }  sed  qoKxc  the  agmfication  of  "  P.  I9>  5>  5>  §  2,  3 ;  C.  4,  64,  15. 
the  word  Fommla,  vide^  20x4,  h.  op. 
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heirs,  against  him  who  has  promised  to  g^ve  or  do  something  in 
return,  and  his  heirs,  to  the  end  that  he  or  they  perform  tiieir 
promise  in  that  behalf,  or  pay  the  indemnity  to  the  plaintiff  in 
damages  for  the  injury  done  to  him  by  the  non-performance.* 

The  action  is  therefore  to  compeU  the  performance  of  a  con- 
tract ;  but  inasmuch  as  it  is  a  peculiarity  of  innominate  contracts, 
that  the  contrahent  has  a  locus  pcenitentia^  so  long  as  the  other 
contracting  party  has  not  performed  his  part  of  the  contract,  i;i 
such  contingency  an  action  will  not  lie. 


Requisites  of 
the  action  ex 
mutuo. 


Proof  of  deli- 
very. 

Where  many 
creditors. 


Mode  of  pay- 
ment. 


§   2066. 

The  mutuum  is  perfected  by  the  delivery,*  whether  by  the  credi- 
tor, or  by  another  in  his  name,  of  the  object  itself,^  or  of  some 
object  to  be  reduced  to  money,^  provided  that  it  have  been 
realized,  since  it  is  otherwise  an  umominate  contracL'^ 

The  mutuum  containing  the  essentials  of  alienation  by  the 
receiver,^  the  debtor  remains  obligated,  though  the  thing  cr 
species  have  perished,  for  he  is  intituled  to  consume  the  thing  3$ 
though  it  were  his  own.^ 

Whoso  can  alienate,  can  grant  a  mutuum ;®  so  he  who  in  y 
faith  has  granted  this  loan  against  ^e  will  of  the  owner,  does  nc: 
transfer  the  property  in  it  to  the  receiver ;  hence  the  owner  an 
vindicate  that  which  remains  still  unconsumed,  and  bring  a  per- 
sonal action  or  condiction  for  that  which  has  been  consumed  c 
good  faith,  and  an  action  ad  exhibendum  that  which  has  beei< 
so  in  bad  faith.^  This  applies  to  mutua  pecunia  advanced  b/^ 
mad  or  insane  person,  a  prodigal,  an  infant,  a  pupill,  or  a  minor.^ 
The  contract  is  reciprocal,  therefore ;  to  those  who  can  be  obli- 
gated credit  can  be  given ;  ^^  consequently  to  none  of  the  bt 
mentioned  persons  without  consent  or  authority  of  curators  or 
tutors.'* 

Proof  of  payment  must  be  given,  and  of  conversion  to  their 
use,^'  which  applies  equally  to  states  and  administrators.'^ 

Manv  debtors  are  not  liable  in  solidum^  except  they  be  correi  v\ 
but  each  creditor  may  sue  separately  for  his  rateable  proprtion/ 
One  thing  cannot  be  given  for  another  agdnst  the  desire  of  the 
creditor. '7 

The  debt  is  payable  in  the  money  of  another  denomination,' 


»  P.  i»,  I,  a,  §  3  ;  P.  a,  14,  17,  pr. 

*  P.  12,  I,  15. 

*  Id.  1 1,  pr. 

*  P-  i9>  5»  19- 

•P.  44,  7,  1,^1}  I.  3,  14,  pr. 

'  P-  7»  5»  5>  h  »f  »• 

'  P.  t&,  Ty  2»  §  4 ;  I.  2,  8,  §  2. 

'P.  I2»  »f   II,  ult. ;  Id.  13,  pr. $ 
1 1,  ulL 


Id. 


wid.,11,  13,19,  §  ij  L8,  I4»§' 
P.  44,  7,  24. 

»  P.  12,  I,  34,  S  I. 

;•  C.  5,  30,  3  »  I-  3»  »9»  S  9- 
»  C  7,  36,  1,  2. 

"  P.  12,  I,  •7. 

»»C.4,2,5. 

**  Id.  9  ;  P.  12,  I,  13.  alt. 
*7  Id.  2,  ^  I ;  C.  8,  43,  16. 
»•  Id.  99  }  P.  45,  I,  65,  §  I. 
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xcept  there  be  any  understanding  to  the  contrary,^  regard  being 
ad  to  the  real  v^ue  of  the  money  at  the  time  of  the  loan  ',^ 
ut  there  must  be  no  contract  for  interest  on  it,  as  has  been 
efbre  observed,* 

Thus,  the  action  belonging  especially  to  this  contract  is  the  Summary  of 
)ndictio  certi^  specially  termed  the   actio  mutui^^  or  actio  certi  ^»^^»on- 
X  mutuoy  which   is  in  personam^  and  stricti  juris^  competent  to 
ic  creditor,  or  his  heirs,  against  the  debtor  and  his  heirs,  /or 
estoration  of  the  same  genus. 

§  2067. 

The  real  contract  of  commodatum  affords  a  remedy  to  such  as  Actio  commo- 
0  not  return  in  specie  oratuitous  loans,  lent  for  a  fixed  period  and  ^^^  ^^^^^  cc 
lehnite  purpose.^ 

The  actio  commodati  applies  to  all  non-tangible  objects,  corpo- 
d,  incorporeal,  mobile,  or  im'mobile,  the  property  of  the  lender  or 
»f  another ;  ^  but  it  will  not  lie  for  things  consumable  in  use,  save, 
ndeed,  they  have  been  consumed  for  the  sake  of  pomp  and 
>sientation.7 

The  commodatary  must  be  answerable  for  dolus  and  culpa  in  Dolus,  culpa,  et 
his  custody  of  the  object,  may  incurr  such  moderate  expenses  as 
nay  be  requisite  for  its  preservation,^  and  in  times  of  danger 
nust  preserve  such  objects  in  preference  to  his  own. 

The  degree  of  the  commodatary's  diligence  must  be  more  than  diiigentia. 
iiat  which  he  takes  of  his  own  property  \^  the  commodans,  on  the 
other  band,  is  only  answerable  for  culpa  lata^^ 

Many  commodataries  are  obligated  pro  rata^^  except  the  com- 
oiodant  has  obtained  the  credit  of  each  and  every  commodatary, 
jointly  and  severally,  in  which  case  each  may  be  sued  in  solidum,  or 
icintly  for  the  whole.**  Heirs  are  liable  pro  rata,  save  one  be  in 
possession  of  the  object." 

The  use  being  certain  and  defined,  the  commodans  has  the 
option  of  fixing  its  duration  at  the  commencement,  but  not  of 
revoking  it  at  will,**  except  the  owner  be  in  so  great  want  of  it 
as  to  be  utterly  unable  to  dispense  with  it.**  If  the  commodatary 
u^e  the  object  otherwise  than  agreed,  he  is  guilty  of  a  furtive 


u?e. 


16 


Now,  inasmuch  as  the  commodatary  is  bound  by  this  contract,  Commodatary 

absolutely  and  ab  initio^  and  the  commodans  secundum  quid  and  ^^^^  *|*  "^'^^ 

,^  .    .    jC    .  .    '        ,  ,.  J    ^i_        .1  commodans  ex 

«  post  factOy  two  actions,  the  one  direct  and  the  other  contrary,  ^^^  f^cto. 


'  P.  12, 1, 3. 

M-3;  C  II,  10,  a. 
*§i54o,h.op. 

i'.  13,6, 1,^1}  Id.  15,  16. 
'^^•3»^ult.:  Id.  4. 

Md.5,^4. 


•P.    13,  6,  18;  Id.  5,  §5;  §  1557, 
h.  op. 

»op.  i3,6,5,§2. 

"  Id.  Al,  fin. ;  Id.  5,  %  ult. 

"  P.  45,  »,  9. 


"  P.  45,  i,  9. 

'»  P.  13,  6,  3,  §  3. 

»♦  Id.  17,  §  3 }  C.  4,  23,  3. 

'*  C.  4,  65,  3. 


MM.     •/,   'i?    J,      ^.    if 

'*  C.  4,  65,  3. 


I.  4,  I,  §  6. 
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lie*  The  contnct  beii^  nomoiate,  the  acth  obtain^  die  name  &f 
commodati;  it  ispenmamj  dviUsy  hmut fidd.  In  its  dkcct form  itis 
competent  to  the  conunodant,  or  his  heirs,  agmnst  die  commcxb- 
taiy,  or  agahut  many  if  they  be  jomt  defendents  fn  rata^  and 
their  heirs  fro  rata^  for  the  restoration  of  the  object  accommo* 
dated,  with  all  its  rights,  and  damages  for  blameahk  oe^igence. 

The  actio  commodati  contraria  is  competent  to  the  cxxaxoaiaean 
and  his  heirs,  against  the  conunodant  and  his  heirs,  for  indemnty, 
the  object  having  been  returned.^ 


*  §  2068. 

AcdonetdAr  The  actio  dipositi  difiers  in  some  trifling  respects  fiom  those 

pottd  duects  et  attached  to  other  contracts  in  like  categorie,  on  account  of  diis 

contract  being  construed,  on  accomnt  of  the  sacredness  of  its 
nature,  with  greater  strictness  than  them.  The  Twelve  Tables 
placed  a  defaulting  depositor  on  the  same  footing  as  a  thief  no 
manifest,'  who,  if  convicted,  was  mulcted  in  double  damagt>. 
Even  the  prsetor  left  the  condictio  furtiva '  subsisting  for  the 
deponent,  distinguishing  between  the  depositum  simplex  and  the 
miserabiliy  arising  out  of  a  fatal  necessity,  and,  therefore,  brough: 
with  it  the  double  penalty  in  consideration  of  the  helpless  state  ct 
the  deponent.^ 

The  principles,  then,  of  this  contract,  as  deduced  from  defini- 
tions and  axioms  are — 

That  the  depositary  permits  an  object  to  be  deposited  with  bin 
•   gratuitously,  to  be  restored  in  specie ;  or,  in  failure  thereof,  agree 
to  be  amerced  in  the  case  of  a  simple  deposit  in  simple,  and  in  thit 
of  a  necessary  deposit,  for  his  fraud,  in  double  damages. 
Not  to  be  con-        Now,  care  must  be  taken  not  to  confound  a  deposit  with  con- 
founded with       tracts,  which  closely  resemble  it,  because  this  is  important  cs 
other  remediei.    account  of  the  remedy  to  be  applied,  and  to  prevent  a  miscarriagt 

of  justice  ;  for,  if  any  remuneration  in  money,  merces^  inten'ene,  i: 
ceases  to  be  a  deposit,  and  becomes  a  locatio  conduction  which  co::* 
tract  has  also  its  proper  remedy.  If,  on  the  other  hand,  th^ 
remuneration  do  not  consist  in  money,  but  in  some  other  thin:, 
the  remedy  is  on  an  innominate  contract,  do  ut  des^facio  utfacuu 
etc.,  by  action  pnescriptis  verbis.^  Neither  ownership,  nor  use, 
nor  possession,  is  transferred  to  the  depositary,  so  that  if  the  use  ot 
a  tangible  object  be  granted,  either  expressly  or  tacitly,  the  remeos 
if  required,  is  changed  into  an  actio  mutui;^  a  non-tangible  objeci 
being  deposited  with  liberty  of  use,  would  make  the  actio  csnm- 

m 

*  P.   13,  6,  18,  ^  ult.5  P.  13,  7,  18,  •       *§  1565,  h.  op.)  P.  16,  8,1,^1. 
arg. ;  P.  13,  6,  18,  ult.  $  C.  4,  31,  ult.  *  P.  16,  3t  i»  §  8  >  §  ^5^  ^  ^ 

pr.  ^  I.  •  P.  la,  I,  10  J  P.  19,  a,  31;  P.  i6f  •• 

*  ^  190Z,  h.  op.  J  P.  16,  3,  13,  §  I.  I,  §  34. 
'  §  1908,  h.  op. 
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dati  the  proper  remedy  for  breach.     Thus,  the  term  depositum 
irregularis  of  the  mediaeval  civilians,  is  to  be  rejected. 

The  degree  of  culpa  which  attaches  on  this  contract  to  found  I^gentia. 
an  action,  has  been  already  examined  ;  the  diligence  may  be  slight 
in  respect  of  the  depositary,  but  must  be  great  on  that  of  the 
deponent,  because  the  deposit  is  made  for  the  benefit  of  this 
latter.* 

License  must  be  reserved  to  redeliver  in  genus  that  which  has 
been  received  in  specie,  since  otherwise  it  becomes  a  mutuum^  and 
this  extends  to  increments,^  accessions,  and  interest  of  money, 
during  the  period  of  delay.'    If  a  sealed  chest  be  deposited,  the  in- 
dividual objects  it  contained  are  returnable,  if  the  seal  have  become 
obliterated.^   So  strict  is  this  rule,  that  a  robber  can  demand  back  the 
deposit  which  he  has  made.^    One  of  many  deponents,  too,  or  the 
heirs  of  the  deponent,  may  each  require  his  rateable  proportion  ^^ 
or  heirs  of  a  deponent  have  their  action  against  the  depositary  to 
the  extent  of  the  part  whereof  he  is  heir.^     In  no  case  is  the  depo-  Fleai  of  set  ofi; 
sitary  allowed   those  privileges  to  which  he  is  intitled  in  other  deducrion,  and 
nommate  contracts,  viz.,  compensattOy  or  set  oft ;  because  it  would  missabic. 
open  the  door  too  easily  to  fraud,  by  enabling  the  depositary  to 
feign  a  counter  demand  on  the  plaintiff;  nor  deduction  for  the  same 
reason,  nor  the  exceptio  doli.^ 

In  all  deposits,  then,  the  heir  is  bound  in  solidum  by  the  bad  Liability  of 
feith  of  the  deceased,  otherwise  pro  rata  only,^  and  such  dolus^  ^^^^ 
or  culpa  lata^  on  the  part  of  the  depositary,  is  punishable  by  the 
penalties  of  infamy. 

An  actio  in  simplum  lies  for  the  depositum  simplexy  in  the  case  of  Actio  when  in 
necessary  deposits  in  duplum^  against  the  depositary  himself;  but  "^piumand 
against  his  heir,  for  the  fraud  of  the  deceased,  in  simplum  only,  pi^n,, 
because  actions  of  tort  on   penalties  are   not  hereditary.     The 
action  in  duplum  will,  however,  of  course  lie,  if  the  heir  have 
himself  be^  guilty  of  a  dolus. 

The  actions  arising  out  of  deposits  are  directs  personates  cruiles  Summary  of  the 
bonafideiy  available  by  the  deponent  and  his  heirs, /^  the  return  of  **^^**"- 
the  deposit  in  specie,  with  all  things  thereunto  belonging,  that  is, 
in  stmplumj  but  in  duplum^  together  with  restitution  and  respon- 
sibility, for  gross  negligence,  and  dolusy  where  it  is  a  necessary 
one. 

The  actio  contrarioy  or  counter  action,  is  granted  to  the  deposi- 
tary and  his  heirs  for  indemnity.*^ 

*  h  1566,  h. op.  \  P.  16,  2,  I,  §  7,  i6y         'Id.  i»  § 44;  Id.  17,  pr. ;  Id.  i»  §  36. 
20,  9q.  %  47.  ^  id.  7,  §  I J  Id.  9. 

M.  3,  i4,%j.  •C.  4,  34,pr.j  C.4,  3i,§  I. 

3P.2Sy4i,|a4et38,§  io;C.4,  34,         "0.4,  34,  105  P.  3,  »,  1,  §  ij  Cic. 

2  et  4.  'pro  Rote.  Amor.  c.  39. 

*  P-  >6»  3>  i>  h  41-  '**  P-  >6,  3,  5,  pr.  5  Id.  12  )  Id.  23. 
^Id.  1,  ^  39  ct  31,  ^  I. 
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Acdo  tequet* 
tnria  directa  et 
contnriju 


Pignoratitia 
acdo  vd  contra. 


Nature  of  the 
contract  upon 
which  based. 


§   2069. 

We  have  already  seen  the  nature  of  the  sequistra^  and  lH- 
distinction  between  this  contract  and  that  of  deposit,*  namely,  th: 
the  necessary  sequester  is  effected  against  the  wish  of  the  ovmcr, 
and  the  voluntary  sequester,  which  the  more  of  the  two  resembles 
the  deposit,  to  abide  an  event.  The  most  material  difference, 
however,  is  that  either  contains  an  admitted  right  of  lien,  if  a  debt 
be  proved  to  be  due,  and  is  granted  for  the  express  purpose  of 
security,  contrary  to  the  Case  of  a  deposit,  which  can  only  be 
detained  for  necessary  expenses,  laid  out  upon  the  object  itself/ 
Moreover,  it  applies  to  immoveables,  and  confers  possession,* 
together  with  administration,  and  cannot  be  demanded  back  una 
the  termination  of  the  suit*  The  contract,  too,  is  rarely  gratuitous, 
an  essential  element  in  deposits ;  hence  it  has  more  simubirity  with 
the  contract  which  follows,  and  serves  well  as  a  bridge  to  convey 
us  from  the  depositum  to  the  pignus. 

The  actio  sequestraria  directa  is  competent  to  the  successful 
party,  not  being  in  possession  of  it  \for  the  return  of  the  sequester 
cum  omni  causa j  and/^r  an  account  thereof. 

The  actio  sequestraria  contraria  lies  against  the  successful  party 
for  indemnity.^ 

§  2070. 

The  nature  of  the  pignuSy  as  a  contract,  has  already  been  twice 
under  consideration,^  and  the  actions  which  appertain  to  W  It 
will,  therefore,  be  only  necessary  shortly  to  recurr  to  this  subject, 
by  way  of  summary. 

The  contractus  pignoratitius  is  realisy  bona  fidei  nominatus^  2nd 
consists  in  the  delivery  of  an  object  to  the  pawnee,  as  security  lor 
a  debt,  on  satisfaction  whereof,  it  is  to  be  returned  in  specie. 

The  axioms  which  flow  out  of  this  definition  are, — ^Thatits 
in  re  initus ;  given  as  security  for  a  credit ;  to  be  retumed  a 
specie  on  payment. 

The  obligation  is  perfect  on  the  delivery  of  the  object,^  acJ 
differs  from  hypothecation,  in  which  no  delivery  is  made.^ 

It  is  delivered  in  security  for  a  debt,  and  may  be  corporeal  or 
incorporeal,  mobile  or  immobile,  the  property  of  the  pawnor  or  of 
another,  so  long  as  it  be  an  object  of  commerce,  on  account  of  the 
liability  to  distraint  which  attaches  upon  it ;  ^^  but  if  the  propert} 


'  §  1570*  h.  op. 

*  P.  16,  3,  13  J  C.  4,  34»  " ;  §  15^8, 
h.  op.  n.  3  ;  contra  Heinecc.  £.  I.  %  227. 

3  Id.  6  et  17,  §  I. 

*  P.  16,  3,  I,  §  22 ;  P.  4,  3,  9,  §  3. 

*  §  1571,  h.  op.  J  P.  16,  3,  5,  %  I  }  Id. 
12,  %  2  ;  P.  4,  3,  9,  §  3. 


'  §  146 1,  h.  op.  et  iq.;  §  1572,  b.  op. 
»  '  §  14S91  h.  op. ;  §  1S75»  h.  op. 

"1-  3t  i4»  Wlt-5  P.  44t7»»»§^- 

•P.  13>7>9>§»;  P-ao>  >>4»i* 
»3  ;  §  »574»  *>•  op.  J  §  1463.  ^  op-  ^' 

•"P-  >3»7,9,^4i  M.aa,^aj»'- 
i>9>§  M  ^  i574>  J^-op- 
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of  another  be  pledged,  the  pawnee  may,  on  non-payment  of  the 
debt,  demand  another  pledge.^ 

The  custody  only  passes,  but  neither  the  civil  possession  nor  Custody.  . 
use,^  so  that  the  pawnor  may  resume  his  pledge  by  legal  process 
f  the  pawnee  mistreats  it.*  If  the  pactum  antichreseos  be  not 
Tiade  an  appendage  to  it  {adjectum\  the  pawnee  must  restore  all 
Tuife,  or  submit  to  their  being  brought  into  account.*  This  is  not 
ui  accessory  contract  to  the  debt  to  which  it  applies,  be  that  debt 
:ivil  or  natural  ;*  its  object  is  to  render  the  obligation  efficacious  j^ 
Jius  on  full  satisfaction  7  of  the  debt,  tHe  pledge  is  redemand- 
ible.8 

As  in  all  other  nominate  contracts,  a  double  remedy  dincta  and  Remedy  direct 
.mtraria  applies  to  it  for  the  protection  of  the  debtor  and  creditor  *"^  contrary, 
respectively. 

As  the  pledge  must  be  restored  in  specie,  it  follows  that,  if  the 
ipecies  perish  by  inevitable  accident,  it  is  lost  to  the  pawnor  ;0 
}oth  pawnor  and  pawnee  are  liable  for  a  slight  degree  of  neglect 
:n  account  of  the  mutua  utilitas  \^^  so  that  if  the  creditor  cease  to 
possess  fraudulently,  he  renders  himself  liable  for  the  value. ^^ 

The  action  pignoratitia  *«  directa^  civilis^  personalis^  bona  fidei  Actio  directa. 
ixcrues  to  the  pawnor  so  soon  as  he  has  satisfied  the  debt  for 
which  the  pledge  is  security,  on  refusal  to  re-deliver  it,  whether  he 
be  owner  or  not,  and  extends  to  his  heirs  as  against  the  creditor  or 
pawnee  and  his  heirs  for  its  restoration,  cum  omni  causa  and 
damnum^  by  reason  of  slight  negligence. 

An  actio  contraria  of  the  same  nature  accrues  to  the  creditor  or  Contraria. 
pawnee  and  his  heirs  ^or  indemnity  in  respect  of  expenses. 

The  same  apply,  utiliter^  in  cases  of  hypothecation,  to  both 
<fcbtor  and  creditor.** 

With  respect  to  the  other  remedies,  by  vindicatio  actio  utilis^  Other  remedies. 
w  factum^  Serviana^  quasi  Serviana^  confessoria^  negatoria,  bypo^ 
thecaria^  finium  regundorum^  cautio  di  damno  infecto^^  interdictum 
Sahtanum^  de  ingrediendo^  interdictum  unde  vsj  actio  spoliiy  inter- 
dictum  uti  possidetis  et  utrubiy  quod  vi  aut  clam — actio  de  precarioy 
nm  operis  nunciatioy  reference  must  be  had  to  former  and  subse- 
quent paragraphs  under  which  these  remedies,  more  or  less  in- 
<iirect,  are  specially  treated  of,  in  order  to  avoid  repetition,  which  in 
some  degree  is,  however,  unavoidable  in  a  work  of  this  nature,  in 
order  to  render  each  particular  subject  reasonably  complete  in 
itself. 

'  P- 13»  7»  32-  •  W-  9>  §  3  I  §  1573*  ^-  op- 

P- ♦S*  h  3«»  §  7>  8j  P-  »3>  7>  35>  ^C.  4,a4»  5*6. 

''  \  V'  ^  '>  ^  ^  5  %  '574»  h.  op.  »•  I.  3,  14,  §  ult.  j  P.  13,  6,  5,  §  1 ; 

P.  13,  7,  fin.  pr.  P.  13,  7>  »3»  §  M  ^  H^Si  ^'  op- 

W.M»^i;  €.4,24,1,  sq.}  §1473,  >»C.  4,24,5. 

fc-  op.  »  ^  1490,  h.  op. 

In  ^^^  ^»  5;  P-  »o»  3f  a.  "  p.  39>  *>  34;  P- J3>  7>  ">  §  5- 

P>  10,  6,  13.  **  ^  1490,  h.  op.  et.  sq. 

'P-44»7.i,<6;  P.  13>7»40>§*- 
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Actions  anting 
out  of  the 
second  nomi- 
nate contnct| 
called  veriial. 


Actbccrtiex 
itipulatu. 


§   2071. 

The  next  contractus  nominatus  is  that  termed  verbal,  which  is 
made  up  of  two,  stipulation  and  fidejussio^  whence  flow  the  crfiij, 
certi  ex  stitulatUy  the  actio  ex  stipulatu^  and  the  so-termed  htiu'- 
ficia  ordims  excussionis  et  cedendarum  actionum-y  the  nature  of 
which,  more  particularly  as  contracts,  will  be  found  alreanijr 
treated  of  in  the  second  volume  of  this  work. 

§  2072. 

Stipulations^  may  be  of  public   or  private  authority; 
ordered  by  the  praetors  and  aediles  are  termed  pratorusy  whe 
those  flowing  from  the  office  of  the  judex  pedaneus  are  tenni 
judicialeSy  and  those  common  to  both,  communes.^ 

Stipulations,  therefore,  made  before  litis  contestatio  are  said  to 
injure;  but  those  subsequently  entered  into,  injudicio  :  the  form 
had  place  in  damnum  infectumy  legata  fructuariay  judicatum  i^jk% 
and  rem  ratum  haberi ;  but  the  latter,  m  cautiones  de  doU^  de 
sequendo  servo.^     The  communes^  both  before  and  after  the  liii 
contestatioy  as  rem  pupilli  salvam  fore^  rem  ratam  baberiy  &c. 

Stipulationes  pratoria  may  also  be  judiciales  in  another  sense 
when  interposed  y«^/iV//  causa j  a!5  is  the  case  in  thcjttdicatam  stki^ 
and  those  are  termed  cautionales  which  resemble  in  their  1221 
actions,  as  in  cases  of  damnum  infectum ;   moreover,   those  aid 
termed  communes  which  2iejudicii  ststendi  causa fi 

The  nature  of  all  these  praetorian  stipulations  is,  that  thef 
require  satisdation,  so  that  in  doubtful  cases  it  is  for  the  pnetor  t» 
determine  the  sense  the  word  stipulatio  shall  bear.7 

The  actio  ex  stipulatu  may  be  for  a  res  certa  or  a  res  incerta} 


Stipulations 
depend  on  the 
terms  of  the 
contract. 


Ex  die. 


§    2073. 

Stipulationes  acquire  their  force  from  the  solemnity  of  wordi! 
whereby  a  conventio  is  made  eflFective.  It  is  a  contractus  nmi*' 
natus  juris  civilis  accessorius.^ 

A  stipulation  may  lie  for  the  prestation  of  a  species  or  quandtt) 
in  which  case  it  is  denominated  certa ;  but  where  for  a  genus  c^ 
act,  incerta,^^  It  may,  moreover,  be  pura^  or  not  contingent  ofi 
any  other  circumstance,  and  then  the  expression  is  dies  statim 
ceait  et  venit ;  ^^  or  it  may  be  in  diem  or  ex  die  where  the  d^v 
is  the  terminus  ex  quo^  ana  then  we  say,  dies  cedit  sed  non  vemt ; 


*  4  1581,  h.  op. 
'  §  i6o2y  h.  op. 
'  P.  46,  5. 

♦L3,  18}  P.  45,  I,  5,  pr. 

*  P.  30  (1),  699  ^  ult. 

*  P.  46»  5,  I,  %  I,  a,  3. 


■^  Id.  9. 

'  The  nature  of  stipulations  has  bezs 
fully  explained,  §  1581,  h.  op.  et  S99. 

"  P-  45»  h  74*  75  i  ^  3»  »5»  P'- 
"  P.  50,  i6y  213. 
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i^  however,  the  day  be  ad  quem^  it  is  then  in  the  nature  of 
a  factum  adjectuMy  and  therefore  we  say,  ipso  jure  perpetuatur 
M^atio^  because  it  is  one  stricti  juris^  which  admits  of  no  answer 
but  by  txeeptio.  When  sub  con/iitione  possibiUy  during  the  con- 
tinuance of  the  condition,  dies  nee  cedit  nee  venity  and  a  dies  incertus 
places  the  stipulation  on  the  same  footing  as  if  it  had  been  made 
sitb  cotuUtione.^ 

In  pure  stipulations,  then,  the  actio  ex  stipulatu  accrues  at  Condictio  cerci 
once ;  if  for  a  certain  thing,  then  condictio  certi  ex  stipulatu ;  but  ^^^  **  ^* 
if  for  an  uncertain  thing,  incerti  ex  stipulatu;'^  this  is  to  be  under- 
stood  ctviUtiTy  that  only  so  much  time  is  to  be  allowed  the  debtor 
as  to  enable  him  to  satisfy  his  promise.' 

The  annexation  of  a  possible  condition  gives  no  right  of  action 
until  the  event  arrive,  but  of  an  impossible  one,  never.^ 

Since  the  £es  certus  is  usually  fixed  for  the  convenience  of  the 
promiser,  no  action  lies  tQl  its  arrival,^  though  he  may  anticipate  that 
day  of  his  own  free  will,  if  he  chuse  %^  but  if  he  pay  in  error,  the 
mdictio  indibiti'^  does  not  lie,  but  he  cannot  be  pressed  to  pay 
kfore  the  expiry  of  the  day  fixed  j^  and  if  it  be  a  promise  to 
do  that  which  cannot  be  settled  at  once,  the  promise  tacitly  con- 
tains the  element  of  sufficient  time  to  perform  the  oblisation.9 
The  uncertain  day  has  all  the  incidents  of  a  condidonai  stipu- 
btion. 

The  stipulatio  in  diem  produces  an  action  forthwith  ^  the  acces-  In  diem, 
sory  pact,  however,  gives  an  exceptio  competent  to  the  promisee  on 
expiration  of  the  day.w 

The  father  cannot  bring  this  action  against  the  son,  or  vice  StipnlatioiM  be- 
fcrsi,  except  in  matters  of  a  public  nature,  or  in  respect  of  the  ^^  ^^^ 
peculium  castrensfj  quasi  castrense ;^^  neither  will  it  lie  between  noej^? 
master  and  slave,  or  two  brothers  under  the  same  paternal  autho- 
rity."   Want  of  consideration  is  al^o  an  answer  to  this  action.** 

No  action  lies  on  the  stipulation  of  one  for  another,**  not  even  Sdpolatioii  of 
on  that  of  the  father  for  the  son,  notwithstanding  the  unity  of  ^*  ^**  another, 
person  m  most  cases  produced  by  the  paternal  authority,  except 
when  the  stipulation  is  made  in  benalf  of  the  son  as  heir  ;^^  hence, 
when  one  has  stipulated  for  himself  and  another  jointly,  the  action 
Ges  for  the  half  against  the  stipulator.*^ 

On  the  other  hand,  an  action  lies  on  the  stipulation  of  a  filius 

M>i5i%»J  P.45»»»4»i  %  M  M-      M,  73,  pr.;   Id.   137,  §  ij    I.   3,   15, 
137,^4.  %  f. 

{•  3.  i9>Mt.  J  P.  4^,  3»  105-  **  P-  45»  »»  44^  %  »• 

^-  45»  h  It  »6,  35,  97,  123  5  Id.  17         »» I.  3,  19,  §  6. 
«^46.  "  P.  11,  6,  38. 

,  P-  45i  h  4«»  §  1  >  P.  5o»  »7>  »7-  "  P-  44»  4>  »>  h  3- 

.    *^'  44»  7»  50}  P-  46*  3f  70  et  98,  "  P.  44,  I,  38,  pr.  §  1 ;  Id.  17 ;  I.  3, 

'h        ,  19,  §4.18- 

^  ^.  111  6,  xo.  »*  p.  ^  ,^  ,7^  §  ^  .  Id,  33. 

.    P-  45i  i»  3*f  h  »^  5  Id.  4a }  I.  3,  15,         »•  P.  44)  1,  no,  pr. ;  I.  3,  19,  §  4. 
VOL.   111.  3    D 
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familial  or  slave  for  the  father  or  master,  because  whatever  ac- 
crues to  them  vests  in  the  &ther  or  master;^  so  also,  if  the 
stipulator  have  a  pecuniarv  interest,  his  stipulation  in  respect  of 
the  property  of  another,  is  a  good  ground  of  action  ;<  but  as 
this  fact  presents  difficulties  in  its  proof,  such  stipulation  is  better 
made  for  a  penal  sum.^  Where  the  stipulation  has  been  in  die 
alternative,  mihi  aut  Seioy  the  obligee  may  pay  either,  despite  the 
protest  of  the  other,  any  time  before  the  litis  contestation^  Theie 
is  nothing  to  prevent  many  persons  stipulating  to  one,  or  one 
to  many.* 

No  action  lies  on  things  stipulated  for  which  are  not  negodabie,* 
not  even  if  they  will  subsequently  become  so,^  much  less  q9 
things  which  are  not  nor  can  be  m  existence,  nor  even  things 
which  possibly  may  hereafter  come  into  existence  ;^  nor  on  t 
stipulation  for  property  which  already  belongs  to  one's  selfj' 
nor  on  a  stipulation  for  another  ;^^  nor  for  what  does  notbdoog 
to  one  }  '^  nor  for  an  immoral  thing  ;^^  nor  a  genus  in  Jutun.^ 

The  answer  must  be  congruous,  if  it  be  otherwise  no  acdon 
will  lie ;  ^*  nor  if  there  be  a  discrepancy  in  the  answer  as 
to  the  thing  or  amount ;  or  where  these,  the  contracting  parties 
be  in  error  as  to  thin?  or  person,^*  though  an  absurd  mode  of  a- 
pressing  that  thing,  mtention,  or  person,  will  not  invalidate  the 
remedy.*^ 

Lastly,  no  remedy  can  be  had  on  a  stipulation  contracted  other- 
wise than  by  persons  in  presence  of  each  other  ;^7  nor  where  the 
stipulation  has  been  contracted  by  letter  or  messenger.^^ 


§  2074. 

Stipulatio  is  then  a  nominate,  unilateral,  and  stricti  juris  con- 
tract, whence  one  sole  action  arises,  called  ex  stipulatUy^^  ts  the 
stipulator  and  his  heir  against  the  stipulee  and  his  heir  to  renda 
a  certain  thing,  in  which  case  it  is  more  correctly  termed  the  (» 
dictio  certi  ex  stipulatUy  as  contradistinguished  from  the  coitdicit 
incerti  ex  stipuJatUj  or  simply  the  conttictio  ex  stipulatu.  The 
object  being  the  performance  of  a  specific  obUgation,  as  a  cemin 
or  uncertain  sum  of  money  or  an  act,  it  follows  that  the  conuaa 
is  neither  satisfied  nor  the  parties  liberated  by  payment  of  the 


I.  3,  19,  §  19  i  P.  45,  I,  38,  §  20,  aq. ; 
Id.  118,  ^ulc. 

•Id.  38,^  17 J  ^  1584, h.  op. 

*  P.  45,  I,  56,  J  » }  Id.  ult  §  3. 

*  P-  46*  3»  "j  i  «  5  Id.  57,  §  I, 

*  P.  45,  f ,  69 }  Id.  82,  pr.  J  Id.  103. 

'P.  i8,i,34,§  2i  P.  45.  i>  83»  5  5  5 
!•  3»  i9>  §  a- 
*Id.  ^i. 

.Ilf*^' V5>  ^•3»»9»4». 
"I-  3»  i9>§3et^2i. 


"  I-  3>  >9»  §  *«• 

"  Id.  §  23 ;  P.  44,  1,  26, 

"  Id.  94,  sq. 

»«P.4<,  i,83,§2,3,4;Iii,^5i 

I-  3f  I9»  h^7'  ^  ' 

*•!.  3>»9f§nf  P.45»»»^ 
"  I.  3i  191  §  "• 
'•C.  8,  38,  14}  I.  3»«9>$  »»»  ''»" 

to  the  proof  in  such  cases. 
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esdmated  vilue  of  such  thing  or  act ;  Justinian,  therefore,  intro- 
duced the  practice  of  providing  for  non-performance,  by  stipu- 
lating for  a  penal  sum,  in  event  of  the  primary  object  of  the  obliga- 
tion not  being  carried  out  as  agreed ;  *  hence  the  clause  in  the  case 
of  an  act  being  promised, — Si  ita  factum  non  erit  tunc  pcena  nomint 
decern  aureot  dare  spandes  f  or  wnere  the  stipulation  was  for  per- 
formance of  a  certain  act  and  for  abstinence  from  other  acts, — 
SI  adversus  ea  factum  erity  she  quid  ita  factum  non  critj  tunc 
fcnia  nomiui  decern  aureos  dare  spondes  f 

§  2075. 

Where  more  parties  than  one  are  jointly  bound  in  a  stipulation,^  Actions  on 
satisfaction  by  one  liberates  the  rest ;  *  and  the  action  is  extin-  correal  »tipuia- 
guished  if  the  stipulation  by  all  be  under  the  same  terms,  that  is  ^^^\  dcbto«. 

£ff,  as  to  all,  or  under  the  same  condition,  if  any  be  annexed, 
ause  each  is  severally  answerable  for  the  total  amount,  which 
deprives  him  of  his  remedy  against  his  co-obligees ;  ^  but  this 
will  not  apply  where  there  is  no  solidarity  in  the  original  stipu- 
lation, but  each  promised  to  bear  his  proportion;  hence,  when 
the  obligation  is  joint  and  several,  the  action  is  extinguished  on 
payment  by  one ;  but  where  severally  only,  then  actions  lie,  pro 
rata^  against  each  individual  obligees. 

Per  cwtray  where  there  are  many  plaintiiFs  who  jointly  have  Correal  ciedi- 
sdpulated  with   one   obligee,   the   action   is   extinguished  quoad  '^"' 
the  other  obligors,  by  payment  to  one,  for  the  defendent  is  obli- 
gated to  all,  jointly  and  severally,  to  each  for  one  obligation  Which 
he  has  then  performed  or  extinguished,  be  it  by  acceptillation, 
novation,  or  oatb.^ 

§  2076. 

The  actio  dt  constituta  pecunia  is  of  a  nature  nearly  resembling  Actio  de  con- 
the  actio  ex  stipulatuy  and  was  invented  in  subsidium^  to  remedy  in-  •^^'*  pecunia. 
conveniences  arising  out  of  the  necessity  for  the  actual  presence  of 
the  contracting  parties ;  the  pactum  upon  which  the  actio  de  con* 
ftituta  pecunia  lies  is  termed  constitutum,     Constituere  implies  to 
agree  that  something  shall  take  place  on  a  certain  day  or  time,^ 
hence  the  pecuniam  constituere  is  to  agree  upon  a  day  upon  which 
money  owed  by  the  principal,  or  him   for  whom  he  is  bound,  (^o^g^tujujn 
shall  be  paid;   in  the  first  case  it   is  termed   constitutum  ^^/Vi . debid proprii et 
proprii^  in  the  latter  c.  d.  alieniJ  alicni. 

This  contract  was,  of  coujrse,  of  none  eiFect  except  supported 

\\  3>  16,  i  7-  7  et  9,  §  1 }  C.  8,  40, 1 }  C.  4,  37,  4.3  5 

M»i7iii»  P.45*2>3>^ii  W*;  P-35>»5  C.  2,  pr. 

P>  16,  i>soj  P.  46,4,  16.  *  P.  45,  X)  2y  et  16  ;  P.  46,  2,  3I9 

*  P-  46, 1,  36,  except  they  be  partnetSy  §  i  j  P.  12,  2,27,  iq, 5  P.  45, 2, 3,et  3,%  i. 
^-  45)  ^  ii»  pr. ;  P.  50, 17,  25,  vide  et         '  Cic.  pro  Ccc.  7  ;  Id.  ad  Att.  ep.  i. 
^  »590>  h.  op. }  Not.  99,  1  j  P.  45,  2,         ^  Thib.  Syst.  d,  P.  R.  %  469. 
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by  a  stipulation ;  nevertheless,  it  was  in  frequent  use  even  amongj 
bankers.  Absentees  promised  absentees  the  payment  of  a  certai&j 
sum  of  money,  or  the  render  of  a  certain  thing  or  quantity  atj 
Ephesus,  for  instance,  which  was  due  at  Rome ;  by  reason,  bow- 
ever,  of  the  absence  of  the  parties,  a  stipulation  could  not 
entered  into.^  To  obviate  this  difficulty  and  ^ve  legal  effect 
such  money  brokers'  contracts,  it  was  thought  necessary  ntil 
tatis  causaj  to  make  such  pacts  binding ;  and  a  remedy  tennc 
actio  recepiitia^  on  condition  of  the  business  being  clothed 
certain  formalities,  verbis  civilibus  et  solUmnibus^  was  consequendj 
invented. 

The  pnetor,  imitating  this  example,  gave  this  action  an  eqi 
able  extension   as  follows*: — ^i  pecuniam  debitam  constitui 
sique  adfanat^  turn  neque  solvisse  neque  fedsst^  neque  per  actsn 
stetisse  quo  minus  fieret^  quod  constitutum  esty  eamque  pecuniam^ 
constituebatur^  debitam  fuisse^  adversus  eum  de  peeunia  constii 
actionem  dabo.*     Justinian,  then,  transformed  this  and  the 
receptitia  into  the  actio  constitutoria.^     Hence,  the  constitutum 
but  a  pactum  pnetorium^  whereby  the  debtor  promises,  withe 
the  intervention  of  a  stipulation,  that  he  will  pay  that  which 
himself  owes,  or  that  for  which  he  is  liable  on  the  part  of  another] 
In  some  respects,  it  resembles  a  consensual  contract,  bjr 
element  of  mutual  agreement,  whence  it  obtains  its  validity. 

Whoever  is  capable  of  contracting,  is  also  capable  of  entc 
into  this  contract  \^  a  woman  is  capable  of  the  constitutum d^i 
propriiy  but  not  alieni^  being  restrained  therefrom  by  the  Set 
VeJleianum;^  but  a  (ilius  fitmilias,  or  pupillusy  is  deuly  incoi 
petent,  without  the  paternal,  or  his  tutor's,  authority.' 
parties  are  not  affected  by  this  agreement,  because  no  one 
promise  that  another  shall  pay,  although  he  may  become  " 
for  the  debts  of  such  par^  in  his  own  person ;®  hence  I  c 
stipulate  for  myself  ^ni  Titius,  although  I  should  proper^ 
for  payment  to  myself  or  Titius.^  When  the  praetor  aids  tl 
contract,  there  is  no  need  of  either  stipulation  or  other  fbnnali^j 
hence  it  can  be  entered  into  by  absent  parties,  by  message 
letter  ^0  (so  long  as  it  be  not  done  impersonaUy},^^  and  thereliy 
viates  one  of  the  great  difficulties  in  contracting  by  stipulation. 

The  constitutum  always  supposes  a  debt,  natural,  mixed,  or  ch 
which  latter  alone  is  not  excluded  from  the  praetorian  excepdoo.* 
Where  the  promise  is  for  a  day  certain,  or  under  a  condition, 


'  C.  49  i8,  ft ;  TheophJl.  ad.  ^  8 ;  de 
act.  Salmts.  de  modo  uiur«  c.  i6. 

'  P.  13,  5»  ly  §  I }  Id.  i6»  ^  ft }  Id.  18, 
§  1 5  Id.  25. 

*  C.  4,  18,  2,  pr. 

*P-  »3i  5*  i>  ^  s»3>  Id-  i^%  «lt.i 
Id.  15. 


*  §  16181  h.  op.  i  Id.  i»  (  I  i  P*  i^  ^1 

*^.  13, 5, 1,  Vj.        'ia..5»t5 

'  Id.  7,  ^  I ;  Id.  8y  99 10. 

wid.5.§35ld.i4.Wt.         ... 

»  C  4,  18,  Auth.  If  he  iayiiw6c'« 
a  me  et  ab  illo  et  Ulo,  aad  thae  odier  pc* 
ties  not  agreeiog. 

,"Id.  i,§7,8jld.3,4i. 
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same  day  or  condition  must  be  imported  into  the  'constitutum\^ 
but  this  does  not  prevent  the  contract  being  varied,  as  the  pajrment 
of  corn  for  money,  although  the  comiitutunh  will  be  of  none  effect 
if  it  excede  the  oebt.  But  it  is  important  to  remark  that  it  does 
not  comprise  the  element  of  novation,  hence,  it  is  no  bar  to  the 
recovery  of  the  debt  then  constituted  by  some  action  which  applied 
to  it  on  that  ground  before  the  constitutum  was  effected.^ 

This  remedy  being  made  very  full  by  Justinian,  when  he  im-  justinbo*!  ex- 
proved  the  actio  receptitioy  by  transferring  its  provisions  into  the  tewion  o(«i»c 
constituioriaj  it  applies  to  ail  things  moveable  or  immoveable,  ^    '«^«P»'»*« 
rights,  quantities,  and  whatsoever  can  be  possessed  in  patrimonio^^ 
because  before  this  the  praetor's  edict  was  interpreted  to  include 
under  the  denomination  of  pecunia^  su^h  ns  only  as  were  capable 
of  numeration,  measure,  or  weight.^     Moreover,  although  the  old 
receptitia  applied  only  in  diem^  the  constitutoria  was  extended  pure,^ 
As  formerly,  the  action  is  perpetual.^ 

Hence,  the  actio  de  pecunia  constituta^  otherwise  termed  constitu-  SommaTy  of 
ioriaj  is  a  prastorian  personal  and  perpetual  remedy,  competent  to  this  action, 
the  creditor  and  his  heirs,  against  him  who  has  constituted  himself 
a  paymaster,  and^his  heirs,  /^r "payment  of  the  amount  settled,  or 
the  representative  value  in  lieu  diereof.^ 


§  2077. 

Inasmuch  as  the  law  of  Justinian  established  the  principle  of  Beneficium 
the  surety  being  liable  only  in  subsidium,^  he  provided  a  remedy  <>«*»n»« 
for  that  event,  termed  the  beneficium  ordinis^'wYAcYi  operated  by 
way  of  exceptio  only,  but  not  of  estoppel ;  so  that  on  the  surety 
being  sued  by  the  creditor,  he  can  protect  himself  by  demanding 
that  the  principal  debtor  be  first  sued  to  judgment,  and  then,  if 
unable  to  satisfy  the  demand,  the  creditor  may  fall  back  on  the 
surety.     This  is  not  the  law  of  England,  by  which  the  principal  English  law 
and  his  surety  are  looked  upon  as  jointly  and  severally  liable,  and  con^cti* 
the  creditor  may  sue  either  at  his  election  j  however  conducive 
this  law  of  the  liability  of  guarantees  mav  be  for  facilitating  com* 
mercial  operations,  it  is  confessedly  deficient  in  logic.     In  a  bond, 
the  sureties  are  jointly  and  severally  bound  together  with  the 
principal,  and  are  therefore  correal  debtors ;  but  in  the  guarantee 
to  answer  for  the  debt  of  another,  which,  under  the  statute  of 
frauds,  29  Car.  2,  c.  3,  must  be  in  writing  shewing  on  the  face  of 
it  sufficient  consideration,  and  implying  a  condition  precedent — ^tbe 
obligation  is  clearly  only  subsidiary,  to  answer  for  the  default  of 


'  Id.  19,  pr. 

'  Id.  Ii>  sq. ;  C.  4,  18,  X,  pr. 
*Id.  iSy^ult.;  Id.  28. 
*  C.  4,  18, 2. 


*  Id.  17  ;  Hor.  Vnltei  Com.  ad  I.  4,  6, 
^  8,  n.4,  5. 

•  I.  4,  6,  §  8,  9 ;  P.  13,  5,  20. 
'  i4>  §  a- 

"  ^    l6lOy  ll.    op. 
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another,  on  the  failure  of  the  principal,  who  ought  first  to  be  sued 
to  judgment ;  but  the  law  has  ruled  it  otherwise. 

§  2078. 

The  benefictum  divisionis^  enables  one  joint  obligee  who  has, 
paid  a  debt  to  sue  his  co-obligees  for  contribution  \  this  does  not 
regard  the  principal  debtor,  and  gives  the  obligee  no  exceptis. 

The  law  of  England  coincides  with  that  of  Rome  in  thiSj 
respect,  provided  they  be  not  partners,  in  which  case  the  remedy. 
must  be  taken  in  equity.  The  benefictum  divisionis  is  foundd 
upon  a  rescript  of  Hadrian. 

§  2079. 

The  benefictum  cedendarum  actionum  gives  the  surety,  or  fOi*^ 
jussor^  liable  in  soltdum^  a  remedy  against  his  co-sureties  by  ^ 
in  jure  cessio^  whereby  he  can  demand  that  he  shall  not  be  oblige! 
to  pay  until  the  creditor  shall  have  ceded  to  him  the  right  ol 
action  which  he  has,  against  those  jointly  liable  with  him  in 
solidum^  so  that  he  may  be  enabled  to  recover  from  them  anr 
excess  he  may  have  paid  over  and  above  the  share  which  would 
have  fallen  to  his  lot  to  pay.^ 

There  is,  therefore,  usually  no  necessity  for  a  cession  of  actioci 
against  the  principal  debtor,  who  can  be  reached  b^  an  acta 
mandatiy  or  negotiorum  gestorum^  or  agency,  which  is  a  better 
remedy,  for  the  co-obligees  with  him  are  in  no  wise  bound  % 
him,^  but  only  directly  to  the  principal  obligor.^ 

§  2080. 

We  now  come  to  the  reconsideration*  of  those  obligatiofli 
termed  literalesj  the  remedy  on  which  is  by  condictio  ex  cbirs^efk 
The  older  Roman  law  acknowledged  no  such  obligation  as  tb< 
called  at  a  later  period  the  literarum  obligation  to  belong  to  the. 
categorie  of  nominate  contracts,  or  contractus  nominwn ;  here  the 
term  nomen,  as  signifying  a  debt,  must  not,  therefore,  be  coih 
founded  with  these  contracts.  Olim  scriptura  fiebat  eiligsm 
qua  nominibus  fieri  dicebatur^  qua  nomina  hodie  non  sunt  in  ws,' 
say  the  Institutes.  This  contract  is  involved  in  the  darkness  of 
antiquity,  and  is  intimately  connected  with  the  practice  prevail- 
ing among  the  respectable  class  of  Roman  citizens  of  the  rcpuh- 
lican  period,  of  keeping  accurate  and  detailed  accounts  of  thef 
domestic  pecuniary  matters,  termed  codices  accepti  et  exfernt^  of 
debtor  and  creditor  ledgers,  in  which  they  inserted,  in  a  formal 


*  §  1613,  h.  op. 

»  P.  46,   I,   17,   36,  39  ;  C.  8,  41,  2, 
II,  14. 


M.  3,  16,  §6  J  P.  46,  i»  4.1*5^ 
17,1,40;  C.2,  i9,ttl^^    ^     .    ^ 
*  Id.  39.  •  S  i6i9>  ''•  ^f 

»  I.  3,  21,  pr. 
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maoner,  their  debcs  and  credits.^  Moris  autem  /kit  unumquem* 
que  domesticam  rationem  iiti  totius  vita  sua  per  dies  singuks 
scrihergj  tx  qua  edpareretj  quid  quisque  de  reditibus  suis^  quid 
de  arte,  fcenorC)  lucrove  seposuisset  quoque  die  et  quid^  idem 
sutnptus  Azmnxy^  fecisset.  Sed  postquamy  obsignandis  Uteris  reorum^ 
ex  suis  quisque  tabulis  damnari  ceepitj  ad  nostram  memoriam  tota 
h^ec  vetus  consuetude  cessavit.^  Whence  it  appears  that  these 
codicesy  or  tabula  accepti  et  expensiy  were  admitted  as  evidence  in 
courts  of  law,  contrary  to  the  present  practice  in  England ;  by 
what  proofs  they  were  supported  it  is  impossible  to  ascertain, 
but  it  may  be  surmised  that  they  were  put  in  on  oath. 

These  books,  then,  were  of  two  descriptions ;  the  day-books,  Advcmna  or 
in  which  daily  transactions  were  at  once  entered,  called  adversaria^  «^*y-^^ 
and  the  chief  ledger,  called  codexy  or  tabula  accepti  et  expensiy  into  CodSces  latl  et 
which  the  items  were  transferred  from  the  day  book  monthly  with  ««!«»«>  <>' 
the  greatest  care  and  accuracy  of  detail.^    This,  however,  is  all   *  ^"'* 
that  can  be  ascertained  respecting  this  question  with  any  degree 
of  certainty.^    The  money  items,  termed  nominay  were  entered 
so  that  whatever  claims  existed  against  the  owner  of  the  book, 
or  he  had  upon  others,  were  entered  as  expended  for  or  received 
from  such  person,  which  was  called  expensum  et  acceptum  ferre.  Expensum  et 
If  the  claim  upon  another,  by  the  owner  of  the  book,  or  acceptum. 
upon  a  third  party,  by  reason  of  any  business  transaction,  was 
entered  as  to  take  the  form  of  a  book  debt,  the  old  debt  was 
superseded  by  this  nomen  transcriptitiunty  and  a  new  obligation  Nomina 
created  in  its   place.*     These  transfers  always   presumed  the  transcriptida. 
consent  of  the  other  party,^  or  some  definite   understanding,? 
which,  if  denied,  depended  upon  the  proof,  as  in  stipulations  or 
any  other  contract ;  hence  this  understanding  was  usually  come 
to  in  the  presence  of  witnesses;^  the  particular  connexion  is, 
however,  not  clear,  although  it  is  certain  that  an  absentee  even 
could  be  burthened  with  a  book  debt;p  but,  on  the  other  hand, 
the  defendent  could  adduce  his  books,  and  other  counter  proofs, 
in  contradiction,^^  whereby  a  wide  field  was  left  for  the  judge 
to  exercise  his  discretion.^^     If,  however,  the  correctness  of  the 
entry  was  not  imputed,  the  only  plea  available  was   that  of 
firaud,  which  of  course  required  to  be  proved.^^    The  cessation 


1  Walter  Ges.  des  R.  R.  %  572 ;  Keller 
Be}rtrag.  Zo  der  Lefare  von  dem  romis- 
chen  Utetal-oontiacte  (Sell.  Jahrbiichcr,) 
Schiller  die  lit.  oblig.  des  dteren  R.  R. 
Brealau  1842-8. 

'  Asconios  in  Gc  Orat  in  Verr.^  act.  a, 
Ob.  I,  caip.  23. 

*  WaUer  1.  c;  Keller  1.  c.  Double 
entry  is  the  transfer  from  the  day-book 
monthly  into  the  journal.  ^*  Goods  Dr.  to 
A.  B.**  (goods  bought  of  A.  B.),  thereby 
venditor  Ibr  the  value.  When  A.  B.  is 
paid,  the  entrjr  stands,  <<  A.  B.  Dr.  to  Cash 
or  BiUs,**    &c.,  having  so  received  value. 


Hence  our  art  of  book-keeping  came  to 
the  Italians  from  the  Romans. 

^  Cic.  pro  Rose.  com.  2,  3  ;  pro  Cluent. 
30;  in  Verr.  2,  i,  23,  36  (Ascon.) 

*  Gaius  3,  128,  130,  133,  137. 

*  Jussu  debitoris  expensum  tulisseic. 
pro  Rose.  Com.  5,  Val.  Max.  g,  2,  2.    . 

^  TheophiL  shews  the  form,  3,  21,  pr. 

*  Sen.  Ben.  2,  23,  3,  15. 
'  Gaius  3f  %  138. 

'^  Cic.  pro  Rose.  com.  i,  in  Verr.    2, 

"  A.  OcII.  N.  A.  14,  2. 
"  Val.  Max.  1.  c. 
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of  this  practice^  perhaps   from  fraudulent  entries  havii^  b 
made^  induced  creditors  to  require  that  the  party  chargeable  sbo 
sign  a  receipt  for  money  received,  to  be  left  in  the  cu 
the  creditor,  or  to  sign   his  book  in  which  the  advance 
entered,  as  required  by  the  law  of  England,  which  provide 
a  memorandum,  in  writing,  be  signed  by  the  party  to  be  ch: 
therewith. 

The  transcriptitia  nominal  mentioned  by  Gaius,  are  a  n 
of  the  former  practice  : — Literis  obligatio  fit^  veluti  in  nomi 
transcripdtiis.     Fit  autem  qomen  transcriptitiuin  JupM 
vel  a  re  in  persmam^  vil  a  persona  in  personam.     A  re  in  per: 
transcriptio  fit,  veluti  si  id^  quod  ex  emptionis  causa^  ant  a 
tionis  aut  societatis  mibi  debeasj  id  expensum  txbi  tulero.    A 
sonam  personam  transcriptio  fit,  veluti  si  idj  quod  Titius  dehet 
id  expensum  tuleroy  id  est  si  Titius  te  delegaverit  mibi, 
form  of  contract  was  in  use  in  the  age  of  Gaius,  but  had  v 
by  the  fifth  and  sixth  centuries.'    The  entry  in  the  house 
could,  however,  not  have  referred  to  a  transcribed  debt, 
to  an  advance  of  ready  money,  and  'this  vras  called 
Homen^  a  till  debt,  which  served  only  for  proof  of  the 
itself  being  founded  on  a  Numeration  and  figure  sdll  less 
than  the  transcriptitia  nominal     Alia  causa  est  eorum  nomini 
qua  arcana  vocantur ;  in  bis  enim  rerum^  non  literarum  etSisi 
consistit ;  quippe  non  aliter  valent^  quam  si  numerata  sit 
numeratio  autem  pecunix  rW,  mn  literarum  facit  obligationem 
de  causa  recte  dicemusj  arcana  nomina  nullam  facere  obligatim 
sed  obligantis  facta  testimonium  prabere>    These  ar carta  wr* 
or  till  debts,  derived  their  validity  from  their  foundation  in 
ment,  or  numeration  but  not  on  their  proprius  vigor^  servsg 
mere  evidences  of  the  payment. 

Cbirographa  and  syngrapba^  which  were  also  mere  evidcDCfll 
of  the  fact  of  an  obligation  having  been  created.  Pratten 
literarum  obligatio  fieri  videtur  chirographis  //  syngraphis,  'd  (A^ 
si  quis  debere  se^  aut  daturum  se  scrtbat ;  ita  scilicet y  si  es  ifssif 
stipulatio  non  fiat ;  quod  genus  obligationum  proprium  peregrinsnm 
est.^    These,  then,  were  of  foreign  introduction. 

The  more  modern  Roman  law  contains  no  trace  of  the  trs** 
scriptitia  nomina^  neither  are  the  arcaria  nomina^  cbingrofhi] 
and  syngraphaj  to  be  met  with  according  to  their  original  miaiir 
ment,  notwithstanding  which  the  exceptio  non  numerata  fecuua 
was  doubtless  based  on  them;  this  theory  has  been  inserted 
somewhat  out  of  place,  in  the  title  De  literarum  obligatimtu » 
the  Institutes  already  disposed  of.^    Plane  si  quis  debere  sc  scri^ 


■  Gaiua  3,  §  xiS  $  P.  50,  16,  6,  pr. 

*  Aacon.  in  Verr.  2,  i,  13  $  I.  3, 
21,  pr. 

'  Gaius  3,  §  131,  132  ;  A.  GclL  N.  A. 
14,2. 


*  §  1623,  h.  op.  in  fin. 
•Gaius4,§i,  34. 

•  Marexoll.  Lehrb.  der  Inst  d.  R-  J^ 
Leips.  X841,  ^  iiS. 
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sfritj  quod  ei  numeratum  non  est,  di  pecuniae  minime  numerata 
post  muhttm  tempms  exceptionem  opponere  non  potest ;  hoc  enim 
SiCpissime  constitutum  est.  Sic  fit^  ut  et  hodie^  dum  quart  non 
potest  J  scriptura  obligetur;  et  ex  ea  nascitur  condictio^  cessante 
scilicet  verborum  obligatione,  Multum  autem  tempus  in  bac  excep- 
tione  antea  quidem  ex  principalibtts  comtitutionibus  usque  ad  quin- 
quennium procedebatj  sed  ne  creditores  diutius  possint  suis  pecuniis 
forsitan  defraudari^  per  constitutionem  nostram  tempus  coarctatum 
esty  ut  ultra  biennis  metas  bujusmodi  exceptio  minime  extendatur.^ 
The  real  causa  civilis  is  here  based,  not  on  the  Utera^  but  on  the 
resy  and  afibrds  only  an  unusual  mode  of  proof  of  the  praestation 
of  the  res  havine  taken  place ;  and  this  is  dearly  laicl  down  in 
the  Digest  by  raulus,  non  figura  literarum  sed  oratione  quam 
exprimuMt  Utera  obliganutr^  quatenus  non  minus  valere^  quod 
scriptura^  quam  quod  vocibus  lingua  figuratis  significaretur ;*  and 
again^  the  procurator  of  Seius  having  admitted  his  signature  to 
a  silversmith,  in  the  words,-*^^^  I,  Lucius  Calandius,  acknow- 
ledge^  as  above  is  written,  that  ....  remains  due  and 
owing  by  us  to  a  certain  person."  Scaevola,  on  the  question  of 
whether  Catus  Seius  could  be  obligated  thereby  being  propounded, 
replied,-— That  Seius,  i/  not  otherwise  obligated^  was  not  so  by  the 
writing  set  out.*  « 

§  2081. 

e 

Except  this  particular  mode  of  obligating  themselves  by  writing,  chirognphaand 
if  it  can  so  be  called,  the  Romans  had  no  other ;  for  when  any  qmgrapha. 
one  desired  to  admit  his  liability  for  any  debt  or  act  in  writing, 
he  could  not  render  it  valid,  wiuiout  clothing  it  with  the  form  of 
a  stipulation.  In  the  case  of  peregrinij  however,  the  obligation 
based  upon  a  chirograpbum^  or  a  syngrapha^  appears  to  have 
been  considered,  in  some  way  or  other,  as  a  literal  obligation, 
though  It  is  fiir  from  clear  in  what  manner.^ 


§  2082. 

From  a  later  authority,  the  syngrapha  is  said  to  be  a  bilateral 
act,  respecting  a  debt,  although  founded  upon  a  merely  reputed 
basis  i  but  the  cbirograpbum^  a  unilateral  acknowledgment  of 
debt,  accruing  out  of  an  actual  loan.^  The  authorities  of  which 
we  are,  however,  at  present  in  possession,  make  no  mention  ot 
this  distinction  $  indeed,  the  whole  information  is  to  be  regarded 
with  considerable  suspicion,  though  borne  out  by  the  derivation.^ 

■  I.  3,  ai,  %  I.  chauacter  of  Htenl  contracCi|  itricdy    so 

»  P.  44,  7,  38.  called. 

'  Id.  61.  *  Ascon.  in  Verr.  2,  i,  36. 

*  GneiiL  p.  360-388,  414-508,  comes  ^  Gneist.  p.  508-514,  <7VK-ypa0(tf,X^ip« 

tt>  the  coficlutton  toat  they  had  not  the  ypd^u. 
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§   ^083. 

Scriptonor  Notes  of  hand  must  be  distinguished  from  literal  contnurts;  ' 

nocd  of  hand,     ^^^y  passed  with  the  Romans  under  the  denomination  of  cauiims  ■ 

and  cbirograpba^  and  were  used  for  manv  purposes^-such,  ibr  ] 

instance,  as  to  preserve  a  record  of  a  stipulation  made  in  persooi  i 

or  by  a  slave.^ 

The  writing  here,  however,  makes  no  change  in  die  nature  of 
the  obligation,  which  remains  verbal;*  hence  the  document  ii 
always  open  to  imputation,  on  the  ground  that  the  ncccssaif 

3uestions  have  not  been  put,  or  the  requisite  answers  omitted,  or  < 
lat  the  parties  were  not  there  present.    The  first  point  was, , 
however,  so  far  controUed  by  a  fiction,^  and  the  second  by  a, 
constitution  of  Justinian,  that  such  is  received  prima  frfu  % 
conclusive,  unless  convincing  proof  to  the  contrary  be  aoducei^ 
Thus,  in  so  far  a  positive  obligatory  efiect  is  attributed  to  the  ■ 
writing,  which  becomes  as  binding  as  if  based  even  upoat 
fictitious   stipulation,  where    no  real    stipulation  has,  in  &c^ 
taken  place.     Moreover,  in  a  material  point  of  view,  certain  posi- 1 
tive  peculiarities  are  annexed  to  such  documentary  evidence  of  1  j 
stipulation  in  a  particular  case, « as  when  a    sripulation  is  not  \ 
entered  into  with  a  view  to  gift  $  but  in  conideration  of  some  ' 
condition    performed,  .the  defendent   can    plead    the  non-per-  . 
formance,  in  fact,  of  the  praestation,  or  condition,  as  an  txcefi^  ; 
doli^  against  a  formal  action  on  the  contract,'  which  throws  tk  : 
onus  of  proving  the  performance  upon  the  plaintiff.^    Nor  does  - 
the  fact  of  the  stipulation  having  been  protocoUed,  usually  efes 
any  alteration  in  the  circumstances.     There  is  a  certain  pecor 
Jiarity  in  the  case  of  the  stipulatory  document,  shewing  a  loan  y 
and  received,  the  re»payment  whereof  the  debtor  thereby  promises.^ 
Should  the  debtor  deny  the  actual  payment  of  the  loan,  it  8 
provided  by  imperial  constitutions,  since  the  diird  century,  dot 
the  exception*  n.p.  shall  only  be  admissible  till  one  year,  according 
to  Diocletian  tiU  five,  and  according  to  Justinian  till  two  yean, 
have  expired.^    Hence  the  note  makes  payment  inevitable  to  tht 
maker,  after  the  expiry  of  such  term. 

'  P.  IS,  If  40 ;  P.  45,  ly  ia6|  %  X.  the  genenUy  recdred  opiniaii  tlut<fae  ie* 

'  Gaiut  3,  §  134.  fend^t  muat  prore  lut  ezccpda 

*  Paul.  R."  S.  5,  7,  §  1  s  P.  45,  I,  134,  '  Gneiit.  p.  265-^85,  307-314,  pww 
%%\  C.  S,  3),  I  s  I.  3, 10,  ^  8.  coDclutiTely  that  the  excep.  n.  b.  p.  ■« 

*  C.  8,  38,  14  \  I.  3,  19,  ^  12  s  Godft.  direct  to  ttipvlitpiy  documeDti. 
p.  253-261.  *  I.  3,  21,  ^  1 ;  C.  Th.  2,  27,  h  h  41 

*  Gains  4,  ^   116;  P.  44,  4,  2,  ^  3;  C.  4,   30,  pr.;   Cod.  Hetn.  de  aot  e! 
I.  4,  13,  %  2.  n.  n.  p.  (i)  8,  9,  xo,  14. 

'  Gncitt.  p.  180-9,  209-191  contrOTeitB 
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§  2084. 

Another  principal  species  of  cautioy  or  chirograpbum^  consisted  Chirognpiui 
in  a  writing,  as  admission  of  the  receipt  of  a  loan,  before  alluded  ^  r«ceipt>- 
to,  without  any  pretence  to  the  form  of  a  stipulation  ;  ^  hereby  the 
ordinary  incidents  of  the  loan  were  not  changed  by  the  existence 
of  the  writing;  therefore,  on  the  creditor  bringing  the  concetto  ex 
mutuo  upon  the  chirographum^  but  the  defendent  denying  the  actual 
receipt  of  the  money,  the  plaintiff  had  to  prove  payment  as  the 
real  ground  of  the  obligation.*  But  after  the  passing  of  those 
imperial  constitutions,  whereby  the  period  for  pleading  die  exaptio 
n,  n.  p,  was  restricted,  they  were  held  to  extend  to  the  plea  against 
simple  acknowledgments  of  debts,  and  not  to  be  pleadable  after  the 
cxpiiy  of  the  before-mentioned  terms.'  Hence,  it  at  last  became 
possible  that  a  person  might  be  obligated  to  payment,  simply  in 
virtue  of  the  note  of  hand,  without  either  stipulation  or  actual 
numeration ;  this,  then,  is  the  literal  obligation  of  the  new 
law,^  which  hj&  not  allowed  to  controvert  j  the  note  of  hand 
not  being  the  foundation  of  the  obligation,  but  a  presumed  nume- 
ration. 

§  2085. 

The  requirements  of  the  condictio  certi  ex  chirograpbo  are,  Remedleiof 
that  the   sum  demanded  be  a  pecunia   certa  }^  that  it  be  lata  pi^ntiff- 
expensa^  or    data  ;^   that   the  bond  be  produced,   exhibita^  and 
the  handwriting  proved  by  witnesses,  testium  intercessione ;  it  lay 
hy  the  creditor  and  his  heirs,  against  the  debtor  and  his  heirs,  /or 
repayment  of  the  money  advanced. 

Ilie  defendent  can  oppose  to  this  action  the  exceptio  n,  n.  pJ  Remedies  of 
before  the  expiry  of  two  years,  or  a  querela  «.  n.  p. ;  or  for  the  <iefcnd"t. 
recovery  of  his  note,  the  condictione  sine  causa. 


§  2086. 

The  fourth  division  of  nominate  contracts  comprehends  those  The  cofuensuai 
termed  consensual,^  whereof  the  emptio  venditio  is  the  first,  and  action  empti  et 
out  of  which  arises  the  actimes  empti  et  venditi^  which  are  nomi-  ^*"<*'^« 
nate,  as  the  contract  from  which  they  are  derived.     Two  direct 
actions  cannot  accrue  out  of  this   transaction,  because  it  is  a 
bilateral  contract  by  which  either  party  is  bound  ab  initio. 

'  P. »»,  I,  41,  §  2.  •  J  16*3,  h.  op. 

I  ^  4.  30»  3»  5f  7-  '5  "6*^»  ^'  op* 

000^307-317.  *^  1634,  h.  op.  where  the  onettion  of 

*  ^*  3>  ^i)  i  1 9  Theophil,  3, 11.  bargain  and  sale  is  fully  treated  \  far  actions, 

'  Oc  pro  Rose  Com.  4,  5 }  P*  33i     Vide  ^  1657,  h.  op. 
1,  I. 


396 


THB   ROMAN   CIVIL   LAW. 


Requirements 
of  tnia  acdoo. 


Remedy  of  the 
vendor. 


Remedy  of  the 
purchaser. 


Actio  venditi 
competent  to 
the  vendor. 


In  its  nature,  the  action  is  personal,  as  arising  ex  mtractu 
it  is  also  civilist  and  bona  Jidei^ 

Since  these  actions  cannot  be  brought  direct,  save  by  the  pur- 
chaser or  vendor,  it  fellows  that  those  who  buy  and  sdl  bjr 
procuration,  have  an  actio  empti  et  venditi  utilis  only.*  Ndther 
of  the  contracting  parties  is  safe  from  the  exceptio  of  the  oths, 
go  long  as  he  has  not  satisfied  the  terms  of  the  contract;  be, 
therefore,  who  would  bring  this  action,  must  have  paid  the  price, 
or,  at  least,  have  tendered  it,  or  otherwise  satisfied  the  vendor, 
which  has  been  done  so  soon  as  the  seller  shall  have  consemiedto 
take  credit  for  the  price.' 

The  vendor  is,  then,  first  in  a  position  to  bring  his  action  fnA 
effect,  when  he  shall  have  delivered  the  object  of  the  coQtract*  9 
that  he  mav  assume  it,  or  that  the  possession  be  vacant  for  hk 
CO  do  so,^  for  the  vendor  is  not  obliged  to  warrant  the  dumniuaf 
so  that  he  may  assume  the  object  purchased,  vrithout  the  possi> 
bility  of  dispute,  but  to  be  liable  to  eviction ;  otherwise  die 
plaintifi^  may  be  met  by  the  exceptie  ret  vendita  mc  tra£ts^ 

The  purchaser  has  his  actio  emptij  and  his  heir,  because  heut 
are  also  bound  by  the  contracty^^  to  the  heir  of  him  who  bai 
already  satisfied  the  contract,'  against  the  vendor  and  his  heir,^ 
vacation  of  the  possession  of  the  object  sold ;  for  unless  the  pur* 
chaser  do  not  desire  it,  or  the  onus  of  the  tradition  lie  not  on  the 
vendor,  he  is  absolutely  bounds  to  deliver,  or  indemnify  the  pur- 
chaser/or  the  default,*<>y«r  the  id  fuod  interest  relating  to  the  objett 
itself,"  its  mesne  profits,^*  accessions,  and  all  rights."  The/ar 
vincta^*  but  not  the  ruta  casa^^  and  all  damage  arising  from  A 
and  the  r«/jp^,  attaching  to  contracts  of  mutual  utility,^  save  vheie 
the  purchaser  himself  is  guilty  of  mora^^ 

On  the  other  hand,  the  actio  venditi  lies  by  the  vendor,  or  liii 
heir,  after  delivery,  /br  payment  of  the  price,*®  in  such  wise  thil 
the  price  become  the  vcndor*s.^9  He  can,  moreover,  claifl 
the  interest  of  the  price  during  mora^  all  necessary  and  bcofr 
ficial  expenses,  and  indemnity  for  all  damage,^  even  in  some  '^ 
stances  on  account  of  pacta  adjecta  for  the  rescission  of  the  sale.^ 

•  P.   19,   I,  6,  §  ult.;  Id.  XI,  §  1$ 
P.  2iy  i>  %% ;  I.  A,  6,  §  28. 

•  P.  19,  I,  13,  i  »s, 
»  P.   19,  I,  II,  ^  2  $  Id.  13,  ^  8»  9  {  ' 

P.  18,  I,  S3  J  §  1648,  h.  op. 
*C.8,45,S5  P.  19, 1,15. 

•  Id.  30,  %  I. 
^  Id.  ii,4»}  Id.  9. 

I  P.  4S»  38. 

•  P.  19,  I,  10. 

•  Id.  II,  §  2  $  Id.  30,  ^  I ;  id.  %y^i\ 
Id.  3,  pr.5  Id.   XI,  §  13,  17,  x8j  C.  4, 

'''  P.  19,  t,  II,  %  a. 

"  Id.  I,  pr.  et  XX,  §  9. 

"Id.  13,^  ID,  11,135  C.4,  49,  x6. 
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Lastly,  the  purchaser  is  not  discharged,  though  another  pay  for 
him,^  notwithstanding  he  acquire  the  dominion;  but  the  payer 
of  the  price  has  no  right  of  vindicating  that  which  has  been 
bought  with  his  money,*  because  in  judiciis  singularibus  nee 
pretium  in  Ucum  rei  succedit  nee  ns  in  Ucum  preiiiy  except  in  a 
few  special  cases. 

§  2087. 

The  vendor  is,  as  a  general  rule,  bound  to  admit  the  unseen  Acdo  redhibi- 
&ilings  of  an  object,' and  be  answerable  for  its  promised  qualities,  ^"^ 
to  inforce  which  an  action  lies  for  the  rescission  of  the  whole 
bargain,  or  for  a  deduction  from  the  price.'  The  iEdilitian  edict 
gives  for  this  reason  two  specific  remedies  in  cases  of  the  sale  of 
slaves  or  animals;  the  actio  redhibitoria^  whereby  the  bargain 
is  rescinded,  and  the  actio  quanti  minorisy  for  the  reduction  of 
the  price*^  These  remedies  were  subsequently  extended  to  all 
cases  in  which  the  dominion  is  transferred  otherwise  than  gra^ 
tuitously  i^  but  not  to  other  transactions,^  because  the  particular 
actions  belonging  to  the  contracts  themselves  supply  a  sufficient 
remcdyj 


§  2o88. 

The  provisions  of  this  edict  are  as  follows  :*-£very  vendor  tIm  sdiiitiaii 
answers  for  the  qualities,  physical  or  mental,  he  may  have  war-  ^^^ 
ranted  ;8  nevertheless,  in  cases  of  doubt,  the  greatest  measure  of 
perfection  is  not  exacted,^  simplex  laudatio  non  nocet^  that  is,  it  is 
not  to  be  looked  upon  in  the  light  of  a  warranty. ^^  The  vendor 
must,  moreover,  answer  for  those  not  altogether  unimportant  :^^ 
iniirniities,  illnesses,  and  defects  in  the  thing,  which  tend  to  impair 
its  utility,^  notwithstanding  he  shall  have  screened  himself  genp* 
rally  from  responsibility,  without  pointing  out  individual  defects.^' 


;c. 4, 50, 8,0  J  c.  3, 32,6. 

;P.19,i.6,Uj  W.  ii,%3-     , 
^  1041-6,  h.  op.$  P.  91^  I,  I9  ^  1 1 

Id<  38,  pr. ;  DonelL  de  sdU.  edict,  (in  opp. 

pior.p.  183,  tq.)  s  F.  Balduinus  an.  in  Tit. 

^  «dU.  edict  (Hdnecc.  I.  R.  et  Att.  1. 1)  \ 

I.  Stnoch.  de  aedil.  e<Uct.  Vit  1665  (op. 

^\  19)  $  £.  Otto  de  aedil.  colon*  ct  mandp. 

^P**.  '73>  I  Heinecc  ad  edict,  aedil.  flor. 

•panb.  Hal  1738;  Maacor.  opuac.  t  9, 

^  6;  WestphaL  ▼.  Kauf.  v.  a.  w.  ^  366. 

54S)  Nawaacal  Ac  Zimxnem  Unteza.  i  vol. 

"•  9>  Gcaterding  in  Linde  Zeitach.  6  toL. 

I  Pt  D.  I ;  Thibaot  Syat.  de  P.  R.  f  493. 

,  'P-ai,  I,  or.  19,  §  5,  33,  pr,  38.  pr. 

)  5  >  Id.  49,  61,  6a>  63 }  contra  Arch.  f. 

^*  P.    %  vol.    I   pt  a.  19;   led  vide 


Neustetely  1.  c.  p.  209-216}  et  Arcbiv. 
pnedict.  5  voL  3  tt  p.  350551  6  voL  i  at. 
n.  1. 

*  0.  4*  5^»  33  I  P*  ^h  »>  ^3  J  Cuj. 
oba.  12,  38 }  HoCooann  oba.  4,  n.  17. 

»  P.  19,  2,  J9,  §  1 5  P.  39,  2,  13,  %  6  J 
Fomer  rer.  quot.  4^  18  (Otto  the«.  t.  », 
p.  243)  s  Stiyk  de  act.  Investigand.  u  It 
m.  6,  §  43. 

*  P.  2i|  ly  17,  §  20)  Id.  19,  §  2|  Id. 
37.  38,  h  10 }  Id.  52. 

'  Id.  18,  pr.  ^  i|  2  j  Id.  20,  %  4. 

»  P.  18,  1,  19»  F*  §  3  J  "•  43i  P^ 
"P.2i,i,i,§8ild.4,*6}ld.5 
et  6,  §  12;  Id.  II. 

»ld.  1,475  Id.  38,^7,^ 

"  P.  18,  I,  43*  %  » i  ^-  «9»  h  39- 
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In  slaves,  the  ph]r8ical  qualities^  are  usually  alone  regarded,  wit 
but  few  exceptions,^  not  the  mental  ones,'  except  where 
bodily  infirmity  ;^  should  these  be  so  patent  as  to  be  erident 
the  purchaser,  if  he  had  not  been  grossly  negfa'gent,  he  must 
up  with  the  damage,^  save  the   vendor  fraudulently  led 
astray;^   which  amount  to  patent,  and  which  concealed 
must  be  determined  in  each  particular  case  as  it  arises  J 
ground  upon  which  it  is  competent  for  the  purchaser  to  impi 
the  transaction,  must  be  referable  to  fraud  or  error ;  consequc 
if  he  be  not  in  a  position  to  rest  his  case  on  one  of  these 
tions,  he  must  b^  his  loss.^    The  purchaser,  generally, 
require  security  in  double  value,  in  consequence  of  a  defect.^ 


Purchaier 
can  elect ttto 
hit  remedy* 

Defecti  in 
principal  or 
accetmy  ob* 
jecti. 


Enoneoui 
theoiy  at  to 
mani&iutUm  of 
deftctk 


§   2089. 

The  choice  between  either  remedy,  redhibition,  or  dedi 
from  the  price,  is  at  the  option  of  the  purchaser,*^  when  the  obji 
has  a  defect,  when  some  of  the  accessory  things  are  wanting, 
when  the  vendor  refuses  to  give  security.**  1  he  defect 
in  the  principal  object,  or  in  some  accessory  to  it;*'  but 
pre-suppose  an  unconditional  transaction,*'  and  the  continuance 
the  defects  at  the  period  of  the  sale  }*^  or  if  they  have  aft( 
manifested  themselves,  their  non-patent  existence  at  that  period.^ 
The  theory  commonly  supported  by  some,  that  the  fact  of 
defect  havbg  or  not  having  manifested  itself  within  three 
shall  be  taken  as  conclusive,  for  or  against  its  existence,  at 
time  of  bargain  struck,*^  is  evidently  without  foundation,  so 
that  the  proof  of  a  iatd  defect  must  be  adduced,  in  order  to 
a  basis  for  an  actio  redhibitoriay  and  of  an  incident  one  for  thtf  ^ 
quanti  minoris^'^  The  judge,  in  the  exercise  of  his  discretion^ 
of  his  own  motion,  direct  redhibition  when  the  action  for 


>P.  ai,  I,  4,  ^  4;  Weatphal.  has 
made  a  litt  of  theM,  1 443-63. 

•P.  19,  I,  11,  i  7i  P-  a«t  h  »7# 
§145  Id.a3,§2,  3. 

*  Id.  49,  »,  3  {  Id.  59  et  65,  pr. 

*  Id.  i»  §  9,  II  s  Id.  49  §  !• 

*  P.  18,  1,  15,  %  I J  P.  »i,  1,48,4  3; 
ArcliiT.  f.  C.  P.  4  ToL  I  St  n.  5. 

P.  11,  I,  14,  §  9$  P.  4,  3,  375  Lauter- 
bach  Coll.  1.  II,  t.  ly  ^  IX ;  Stryk  U.  M. 
L.  II,  §  8  J  contra  Clock  Pand.  20  vol. 
p.  50. 

^Stiyk  1.  c.§  12,  sq.^  C.  G.  Bader  de 
▼itiis  pecor.  Jen.  1740 ;  I.  M.  Schmidt  de 
edil.  edict.  Wire.  1770$  Lange  on  the 
practice  of  applying  the  actio  redhibitoria 
to  cattle  affected  with  swellings  (Genn.) 
BiitsoT.  1786,  W.  G.  Plouquet  on  the 
chief  defects  in  hones.  Tub.  1790  (Genn.) 
I.  £.  C  Monter,  the  law  of  exchanging 


hoiseSy  2nd  ed.  (Germ.)  Han.  1796,!] 
Madiha  Miic.  i  Sch.  p.  60.7  j  Hml 
Ciopp.  jur.  Abh.  i  toI.  n.  11. 
*P.  21, 1.4,^4;  Id.  ii,i5jP. 

»3j  4  «• 

•C.4,49,  "41  P-  ai»  h  ih^^^ 
P.io,  1,  ii,§q,  n. 

i^d.  28ft38. 

''  P.  21,  ly  I.  ^  I  i  Id.  10,^1} 
12,  §  I s  Id.  14,  4  4,  5s  Id.  t8,  fr.} 
37*48,^15  Id.  52. 

»  Id.  32  ft  38. 

••  Id.  43.  %  9. 

**Id.  i}§  10$  Id.  16. 

"Id.  54;  G. 4,  58.  3. 

I*  Stryk  U.  M.  L  21,  t.  i,  §  26,  S7' 

^  Stiyk  1.  c.  §  II,  38 ;  oemptte Useo^l 
bach  Coll.  L  21,  t.  ly  ^  25,  29,  30, 3s; 
Fenerbach  C.  V.  i  vol.  n.  2 ;  Glnck  L  c.  | 
20T0I.  p,  117.126,  131-147;  NesAettl 
&  Zimmem.  Unters.  i  vol.  p.  344-53- 
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nuDon  is  brought  for  the  return  of  the  intire  price,  on  the  ground 
of  the  utter  uselessness  of  the  object,^  and  in  such  case,^  the 
redhibition  can  be  granted  to  the  vendor  against  whom  the  action 
for  reduction  of  price  has  been  brought,  in  preference  to  such 
action  for  reduction. 


§  2090. 

Where  many  things  are  sold  together,  or  it  is  difficult  to  sever  of  manydiiagi 
them,  the  redhibitio  of  one  object  involves  that  of  the  other,^  for  "oW  together, 
otherwise  the  sale  need  be  rescinded,  only  as  to  the  individual 
object  which  is  faulty,  in  which  case  it  may  be  necessary  to  tax 
its  individual  valued 

Where  an  object  has  been  sold  by  many,  tbe  rule  in  a  partner- 
ship of  slave-dealers  is,  that  if  each  does  not  sell  a  particular 
part,  every  and  each,  have  he  a  greater  or  less  interest  in  the  joint 
venture  tnan  the  rest,  is  exposed  to  the  redhibitio  in  soUdum;  Redhibidoin 
other  vendors  are  only  liable,  pro  ratafi    If  many  have  sold  in  •oHdum  and 
unison,  the  redhibition  must  also  be  against  all ;  but  each  has  only  '"*'  "*** 
a^r0  rata  claim  for  indemnity.^ 

The  leading  distinction  in  principle,  between  the  redhibitio  and  Distinction  be- 
the  actio  quanti  minorisy  is  very  marked  ;  the  first  is  in  the  nature  *^««n  ^^  ^* 
of  a  restitutio  in  integrum.     The  sale  that  has,  in  fact,  taken  bwtt^iinti 
place,  is  annulled,  but  the  second  does  not  interfere  with  the  minoria. 
validity  of  the  obligation,  but  assesses,  as  it  were,  damages  against 
die  vendor  for  a  breach  of  contract.^    The  actio  q.  «r.  can  be 
brought  over  and  over  again,  but  the  redhibitio  once  only  by  the 
victorious  party.® 

The  difference  with  respect  to  prescription  is  also  great.^ 
The  redhibitoria  can  be  brought  any  time  within  six  months  5 
the  q,  m.  within  the  year,  on  security  having  been  given  for 
the  defect.  Otherwise,  however,  or  when  the  action  lies  only 
for  accessions,  or  the  delivery  took  place  upon  a  pactum  displt^ 
centiaj  the  former  is  limited  to  two,  and  the  latter  to  six  months, 
both  temp&ra  utilia ;  '*  nor  are  these  remedies  interfered  with  by 
the  action  on  the  contract  havbg  been  brought  for  the  defect.^^ 


'  P.  ;st,  1,  43^  §  6  s  Straben  R.  B. 
I  voL  17  Bed. 

'  P.  ai,  I,  4S,  %  1 ;  Wettphal.  mi*- 
t^es  the  meaning  of  P.  13,  3,  la,  §  !» 
which  applies  to  laeao  altca  dimidiomt  by 
3«ertio^  It  to  be  general. 

*P.  21,  X,  33,  %  1}  Id.  34,  35,  38, 
1  H  J  Id.  39,  40,  pr.  et  64,  %  1. 

*  id.  36  de  64^  pr. 

*P.  II,  1,  31,  %  loj  Id.  44,  §  ij 
Weatphal.  %  532-3 »  contra  Gl'dcJc  1.  c. 
ao  ToL  p.  xxo-ia. 

^  nc.  p.  ax,  I,  iS^  pr. ;  Id.  13,  §  i ; 
ride  et  V.  Rehner  de  act.  xdilit.  Jen. 


1634 }  Maze!  de  eod.  Rom.  1786  j  J.  G. 
S.  A.  BUchner  de  elect,  at  fenint  act. 
redhib.  cum  act.  quanti  minoxia,  Giess. 
1780. 

•P.ai,  i,48,%7j  Id.  31,  §x6. 

*  Id.  19,  §  ult.  I  Id.  28. 

*^P.  II,  I,  19,  §  ult.  j  Id.  a8  k  31, 
%  aa;  Id.  38  ic  55;  Habitschen  de 
praeacript.  rednibitionia,  Goett.  1788. 

"Thibsat.  S.  d.  P.  R.  §  loaaj  Id. 
%  505  Archiv.  f.  C.  P.  6,  vol.  i  hft. 
p.  104-6$  contra  Unterhokner,  a  vol. 
p.  443-6  J  Gcaterding  in  Linde  Zeitach. 
6  vol.  I  hft.  p.  la-ai. 
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RMUIfClfiCfiti 

of  the  actio 
redhihitDria. 
Obligationf  of 
the  purchaaer. 


S  ao9i. 

When  the  actio  redhlbitionis  is  brought,  either  par^  must  bie 
fulfilled  certain  conditions. 

The  purchaser  is  bound  to  restore  the  object  with  all  its  fhiits, 
gathered  or  gatherable,  percept!  or  percepiendt^  and  any  other  pro&t 
which  may  have   accrued   therefrom,  in  any  manner  or  war.^ 
He  is,  moreover,  answerable  for  all  damage  done  to  the  object  bf 
himself,  or  those  belonging  to  him,  his   agents  and  superio-j 
tendents,'  but  not  for  accident.'    It  is  his  duty  to  liberate  dc^ 
object  from  any  burthen  which  mav  attach  thereon.^    If  he  ban- 
so  far  changed  the  nature  of  the  object  that  it  must,  according n 
Justinian's  theory,^  be  looked  upon  as  a  new  body,  he  is  not  in  t 
position  to  compell  the  vendor  to  receive  it  back;^  he  loses  Ui; 
right  of  action  in  like  maimer,  if,  of  his  own  free  act,  he  have; 
put  it  out  of  his  power  to  return  the  object.^ 


Obligadont  of 
the  Tendor. 


§   2092. 

The  vendor  must  retura  to  the  purchaser  the  price  with 
interest,  and  double  in  case  of  contumacy,  and  whatever  he  ha 
expended  on  the  conclusion  of  the  bargain,  according  to  agree* 
ment,  or  because  it  was  unavoidable  \^  furthermore,  the  necessaif  j 
and  utilitarian  expenses  laid  out  upon  the  object.^    He  mu$^' 
moreover,  make  recompense  to  the  purchaser  for  damage  dooe  ■ 
to  him  by  means  of  the  object,  and  naturally  without  dispute) 
if  blame  can  be  charged  upon  him,  otherwise  only  under  tk 
supposition  that  he  refuses  to  make  them  over  to  the  purchaseri . 
in  lieu  of  indemnity.^^ 

He  is  only  under  the  necessity  of  indemnifying  the  purdoser 
for  damage  arising  out  of  the  transaction,  if  guilty  of  doksy^ 
blameable  negligence,  by  non^perfbrmance  of  his  promise ;  otho^ 
wise  he  only  restores  that  which  he  has  received  j^*  but  in  ae 
case  must  the  damage  claimed  be  assessed,  so  as  to  excede  douhk 
value,^*  and  this  can  be  claimed  notwithstanding  the  evictioDof 
the  thing  delivered.^' 


>Id.ft3,^9j  Id.43,^5. 

•Id.a5,  §  1,  ft,  3,  5$  Id.  SI,  ^  II, 

'  Id.  47,  §  I )  Id.  48,  pr. 
<  Id.  4,  3,  %  8. 

*  I.  ft,  I,  %  ft5. 

*  Compare  CarptoT.  P.  3,  Dec  ftftft, 
with  Schilter  Exerc  34,  §  13. 

*  P.  ft  I,  I,  47,  48,  pr.;    Lsmgenn  k 
Kori  Erort.  z  tdI.  a.  7. 

*  P.  ax,  I,  ft7, 45 )  Stiyk.  1.  c.  ^  30. 

'  Id.  29,  §  3 ;  Id.  30,  ^  I ;  contn  Hell- 
feld  Jarisp.  for.  §  ixix,  on  the  gixnind  of 


the  dittifiction  between  expoM  »i  is- 
ptB»  having  been  ne^ected. 

"  P.  ai,  I,  *3, 1 8  }  Id.  31,  pr. « 5^ 
"Id.  I,  S  %\  C.  4,58,  ijP.i9». 
6,  §4$  Id.  13,  pr.j  P.  19,  ft,  i9t  J  'J 
compare  P.  xS,  t,  45 ;  P.  19,  h  ^>  S  I* 
P.  45,  I,  137,  i  4.  I«  «w,  Fn^ 
com.  ad.  21,  i,n.  6ft;  Rjcfaoer  Dec  a.  n, 
17 ;  Gotta  ov.  jur.  mem.  13  (Otto  Tb& 
t.c,  P.4X8). 
"P.  19,  I,  IX,  ^  9;  CompaitC.:. 

47.  1.  . 

»•  P.  fti,  ft,  x6,  §  ft  J  P.fti,  i,4f  ?' 
Westphal.  §  367. 
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It  natuxally  follows,  from  the  laws  above  cited,  that  these 
daims  for  inidemntty  are  also  applicable  to  the  actio  q.  m»  In 
conclusion,  it  must  be  remarked,  that  if  the  redhibition  be  fully 
aecuted,  but  the  vendor  have,  nevertheless,  not  satisfied  the  pur« 
chaser,  this  latter  has  his  remedy  by  an  actio  in  factum^ 

§  2093. 

The  obligation  to  warranty  defects,  does  not  apply  to  unim*  Ezcepttoiu. 
portant  objects,^  although  many  maintain  that  even  in  this  case  ObUgation  of 
intire  unserviceableness  kys  the  ground  for  an  actio  redhibitionis^  ^^J^^  i!^* 
There  is  no  obligation  where  the  nscus  has  been  the  vendor,^  but  fling  objecti. 
other  communities  are  not  excepted.^ 

A  donor,  without  guile,  is  not  liable  for  anything,^  just  as  Donors. 
little  as 

The  vendor  of  an  universitas  is  exempt,  because  he  is  not  even  Venaon  of  a 
liable  in  eviction  :  ^  lastly,  nniTerritas. 

Where  the  vendor  has   stipulated   not  to  be  responsible  for  Stipaiation  for 
certain  definite  defects,  and  no  fraud  can  be  charged  against  him,  "«np^»on« 
his  liability  ceases.^ 

The  presumption  of  the  English  law  Is  the  reverse  of  this,  The  English  law 
if  Acre  be  no  fraudulent  concealment,  the  principle  of  caveat  ^"^c***^*^ 
emptor  applies,  warranty  must  be  expressed,  and  is  not  inferred ;     *    ^^"^°' 
whereas,  generally,  by  the  Roman  law,  it  is  necessary  expressly  to 
repudiate  warranty,  or  it  is  tacitly  implied. 


§  2094. 

Another  very  analogous  obligation  consists  in  the  duty  incum-  Lcsio  ultra  dl- 
bent  on  both  parties  to  an  onerous  contract,  not  to  overreach  each  nuciium. 
other  beyond  the  half,  termed  lasio  ultra  dimidium  or  enormis,^ 

It  must  be  here  borne  in  mind,  that  this  remedy  does  not 
belong  exclusively  to  the  contract  of  bargain  and  sale,  in  which  it 
applied  equally  to  vendor  and  purchaser  ;^^  but  is  incidental,  also. 


'  fd.  31, 1 17,  iS,  19  ;  Burchard  D.  de 
Kt. in  Sku  ez  Im  3iy  ^  17,  de  sediL  edict. 
'  P>  %h  i»  4Sy  §  8  $  WestphaU  §  4x7. 
sUuttrbach.  Coll.  ].  ax.  t  i,  ^  5. 

*  Id.  I,  §  4  J  Laoterbach  1.  c.  §  7* 

•  Id.  61. 

Mi  31*33. 

•P.  19,1, 14,^05  Id.  39. 
t.4,44,  a  ft  8;  a3,  38,  3)  X.  3, 
^1 3i  6*  The  following  passages  usually 
cittd  do  not  appear  to  be  in  point,-~P.  17, 
J,  78-9  i  P.  43*  3»  6,  §  a :  Id.  x»,  §  1 ; 
('Occei  de  temed.  L.  1,  C.  de  rescind. 
tend.  Hddelb.  1679  (Ex  V.  I,  n.  36)  j 
C.  Thorn,  de  sequit.  cerebrin.  L.  ft,  C.  de 
^>  vend.  Hannesen.  de  immod.  Ises. 
^m-  prob.  Goett.  1747  $  G.  S.  Wiesand 

VOL.  in. 


fropr.  ad  L.  a,  C  de  resc.  ▼.  Vjt.  1768  { 
^  Giegel.  Sp.  exhib.  rem.  L.  %,  C.  cic 
brevi  syst.  trad.  Wirsb.  X798  ^  Thib,  L  «. 
§  500. 

**  Contra  in  respect  of  the  purchaser, 
Ciaj,  obs.  L.  X4i  c.«  18,  L.  23,  c.  3a ; 
MeriU.  obs.  L.  23,  c  3a  $  C.  G.  Richter 
de  L.  %y  C.  de  resc.  vend,  falao  rem.  resc. 
▼end.  propter  Ics.  ultra  dimidium,  Ups. 
X749  f  Miiller  ad  Leyser  obs.  415 ;  y. 
L&hr  Uebers.  dl  Constit.  v.  Consunt.  x, 
bis  Valentin  xix,  p.  x8 ;  Archiv.  f.  C.  P. 
4toL  I  St.  n.  8$  Batz.  Abh.  Tub.  x8x6, 
p.  X90-197 }  sed  vide  Cocceii  d.  C.  L.  i8| 
t«  5,  qu.  2-5,  7f  14,  x6-ax  $  C.  R.  Koch 
de  L.  a,  C.  de  resc.  Tend,  etiam  adempt. 
extend.  Arg.  1759 ;  Gliick  1.  c.  17  vol* 
p.  ax-»3,  a7-34>  So-5»»  i»o-"5. 
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UMmnhnof 

▼alot  after 
coatnct. 


to  Other  bilateral  contracts,  which  transfer  the  property  or  other 
rights.^  It  is,  indeed,  a  general  principle,  that  whoso  has  received 
a^  much  again  as  he  has  given,  has  damnified  the  party  with 
whom  he  dealt  beyond  the  half.*  The  vendor  is  imnmtir  Lnu^ 
when  he  has  not  received  even  one  half  of  the  real  worth  of  hii 
property,  the  purchaser,  on  giving  more  than  double  value ;'  even 
though  so  termed  arbitratores  have  settled  the  object  of  the 
contract,  according  to  their  view  of  the  justice  of  die  case, 
the  matter  is  open  to  be  impugned  on  the  grotmd  of  Um 
enormis.* 

Diminution  of  the  value,  which  accrues  after  contract,  is  nato- 
rally  damaging  to  the  receiver  only.*    But  if  the  lasU  was  an 
existing  feet  at  the  time  of  the  transaction  being  completed,  dK 
diminution  must  be  computed.     In  the  case  of  immoTeables,  ■ 
according  to  the  local  value,  lex  loci  \  but  in  moveables,  according  \ 
to  the  market  price  of  the  locality  in  which  the  contract  has  beeo  ; 
made,  pretium  loci  contractus  fi    By  the  Roman  law,  he  who  has  \ 
been  damnified  has  for  his  only  remedy  an  action  for  the  rescissioa 
of  the  bargain,^  on  proof  of  the  damage  he  has  sufiered  being 
adduced,  for   which   purpose    documentary  evidence   is  anii* 
ablc.8 

His  adversary  has,  however,  the  option  of  staving  off  the  rescis- 
sion of  the  bargain  by  subsequent  payment  of  such  sum  as  rusei 
the  total  payment  to  the  true  value.' 


*  Lauterbich  1.  c.  L.  xS,  t.  c,  ^  3^*4^ 
The  following  dkseat  from  the  mJe,  in 
retpcct  of  lettingi  and  hiringt,  by  reason 
of  P.  M)  1,  ^3  $  A.  Faber  err.  prag.  D.  S, 
S.  8}  Hober  prasl.  U  i8y  t.  5»  (  3) 
Thibaut,  S.  d.  P.  R.  ^  500,  thiska  without 
reason,  and  citea  Voet  L.  18,  t  5,  4  13  ; 
Slmben.  3  ToL  1x9,  Bed.;  H.  &  Bauer 
D.  quod  I*,  s,  C,  da  reac  Tend,  etiam  ad 
locat  peitineati  Upa.  1762. 

*  C.  4,  44,  2. 

'§  1 64.3  f  h.  op«  A  table  staited  in 
algebfaioai  form  ia  inierted,  shewing  tht 
KktiTe  lesion  of  Tendor  and  pnichaser* 
Thlb.  1.  c.  dting  Avcran  intetp^  L.  4« 
^  7  $  J>  U.  de  Cramer  disqu.  de  lea, 
onenn.  racte  compnt.  (op.  t.  3,  p.  581)$ 
J.  S.  T.  Gahler  de  las.  empt  vkia 
dim.  rccte  comaiit.  Lips.  1777$  Herrtiw 
•ehnaider  Diss.  j.  ii.  de  enormis  Issa.  00m. 
put.  Afgentor.  1784-5 )  Floveacourt  Abb. 
ana  der  jurist  &  polit.  Rochenknui^ 
p.  243*  *q*  I  HopfiMT  Com.  ^  870 1  Bats. 
Abh.  p.  197.200,  but  otfaen,  aa  will  bt 
seen,  1.  c.  a.  op.  hold  the  Tendor  damflU 
ied  where   he  htt  given  more  tha»  x| 


of  the  true  price.  J.  A.  Icksbdt  k 
bea.  enorm.  in  contr.  empt.  et  Tcnd.  mtr 
comput.  Herbip.  1734$  Id.  de  Inos. 
cnorm.  recta  oomput.  Ibid.  1735. 

*  Coccei  J.  C.  L  c.  ^[H.  26,  ^  ahsitt 

§458. 

•C.4,44,8. 

*  Lanterbach  1.  e.  L.  18,  t.  5,  ^  XTi 
Berger  vec.  jur.  L.  3,  t.  5,  ^  18.  a.  3i* 
to  Rs  futurasy  vide  C.  G.  Biencr  0^ 
t.  2,  n.   zzjci  s   Runde  t.  Lebsuchc,  f 

55; 

'  L.  2,  C.  1.  c.  CoGOfei,  J.  C  i,c.^ 

4$  A.  P.  Frick  de  HbcUo  adioffli  flb 
Isnioncm  enormem  irndtaeode  noa  b* 
junctive  coocipiendoy  HdaMt.  r;9f 
Varying,  x.  3,  17,  3,  6:  tbii  s,  kw- 
ever,  a  matter  of  oootraiMiif,  Gfaick  Ic* 
p.  71-76. 

*  Compare  Stroben,  3  voL  xoS;  Bd 
Lauterbach  L  c  L.  18,  t.  5,  (  22$  Wen- 
ber  lect.  com.  eod.  %  $1  Hannesea  Din 
dt  Gluck  1.  c.  17  voL  p.  59'€6. 

'Olock  L  c.  C.  4,  44,  2;  X.  3. 
17,  6. 
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§   2095. 

The  resnedy  available  by  the  P^rty  damnified  when  sued,  is  by  Remedy  of  the 

way  of  i^cciptia^  and  as  a  plaintiff,  by  means  of  the  action  appro-  C^^iS^*** 
pnate  to  tbe  particular  contract.^ 

These  remedies  extend  to  the  heirs  of  the  partv  damnified  ;*  not,  Extend  to  bein, 

however,  to  third  parties,  who,  in  the  intcum,  nave  acquired  real  ^^^ 
rights  on  the  object.' 

^  2096. 

If  the  ittscissian  be  decreed,  both  parties  must  jrestore  whatever  Effect  0/ 
they  have  received ;  it  remains,  however,  doubtfiil  whether  the  rwcWon. 
benefits  which  have  accrued  to  them  compensate,  or  operate  a9 
sets  off  one  against  the  other,  of  whether  the  parties  be  bound  to 
restore  them.  This  latter  view  is  adopted  by  Thibaut,*  on  the 
ground  of  the  pr<^hle  inequality  of  that  which  may  have  been 
received.  Necessary  and  utilitarian  outlay  must  be,  naturally, 
reimbursed  to  him  who  restores,  as  in  all  cases  of  possessore!  b,/. 


§  2097. 

No  rescission  upon  the  ground  of  lasid  erurmis  -can  be  sought,  Where  re* 
if  the  object  received  has  perished  without  fiaud,  in  the  haskb  of  icWon  «•  1 
him  who  has  received  the  excess.*    On  the  other  hand,  if  he  who  *^"** 
has  given  an  excess  have  accidentdly  tost  that  which  be  has  re- 
ceivd,  he  is  always  in  a  position  to  demand  indemnity  from  the 
other  party,  who  has  been  benefited  or  inrtched  thereby.^ 

If  the  party  damnified  have  concluded  a  speculative  bargain,  by 
which  it  was  just  as  possible  that  he^  would  gain  as  much  as 
he  subsequently  lost,  he  has  no  foundation  for  an  action  for  re- 
scission.7 


'  VocL  i  c  ^  4f  Lsiierbadb  I.  c.  |  5 } 
co&tia  H.  J.  lieaaa  de  ttaton  et  m  dole 
Kt.  ^ve  ob  labnem  eiionnem  coDceditor, 
^^^Btt.  X7S1;  Bab.  Abb.  p.  200-203. 
^}*  C.  Lk  de  SchneUwits  C.  utnim 
JWKii  remed.-  L.  a,  C.  de  wsc.  vend. 
1  }^  17675  J.  N.  Moeckert  de 
*^  Riaaoia  ob  laei.  enonn.  libcrii  bered. 
wa  deaegaoda,  Rmtek  1767:  contia  W. 
Xaeitacr  remed.   ex  L.   a,   C.   de  retc 

y^   fibeni   faeceditibuB    noo    opitnlan, 
"Pfc  1764. 

'Mevhjt  P.  5,  Dec.  1475  Fabcr.  err. 
P»8»-  D.  7,  E.  1^5  Lauterbacb  I.  c. 
»3*>5'J  Oluck  1.  c  17,  vol.  p.  77-79, 
log.  114.  but  Bats  diffen  in  toto, 
P-  aoa.5,  and  CocceU  J.  C  1.  c.  qo.  10, 
n»*kti  arbitrary  exceptions. 


'  Tbib««t  L  c.  §  503,  citing  tiie  diffipr* 
cftt  views  of  Faber  1.  c.  Dec.  7,  £.  7; 
LauterUich  L  c.  §  50,  52,  53  j  Voet.  1.  c. 
§  10 ;  Cocceii  1.  c  qu.  24. 

•  Stniv.  Ex.  23  5  Tb.  90. 

^Laurerbacb  1.  c.  L.  18,  t.  5,  ^  29, 
■q.j  H.  de  Cocceii  Diss.  cit.  Th.  13  $ 
contra  TouHieu  de  usu  reaied.  L.  2,  C.  de 
reK.  vend,  re  alienata  vel  extincta  (in 
Collect,  n.  12.) 

^  C.  4,  44,  8,  in  fin. }  C.  4,  32,  17$ 
Meditation  iiber  vench.  R.  M.  4  vol. 
n.  217,  for  the  application  of  tbit  principle 
to  inberitances  and  compronuses ;  Lauter- 
bach  1.  c.  §  38  }  Leyier  Spec.  205,  M.  4  \ 
Thibaut*i  Venocbe,  2  vol.  a.  11. 


404 


THS  ROMAN  CITIL   LAW. 


If  the  party  damnified  has  specificaQy  renounced  his  claim  to  ' 
indemnity  by  anticipation,^  in  so  &r  as  he  has  not  repeated  the  ^ 
transaction,*  or  confirmed  it  by  oath,'  he  has  no  remedy,  if  he  : 
knew  that  he  parted  with  too  much,  because  gifb  can,  by  die 
Roman  law,  as  it  now  stands,  be  made  tacitly  ;*  some  except 
the    case   of  a   transaction  concluded  under  circumstances  of 
necessity.* 

Manv  are  of  opinion,^  though  not  on  sufficient  ground,  that  n  ] 
action  hes,  where  the  sale  took  place  by  public  auction^  | 

The  remedy  by  rescission  £iils  when  the  party  danmiiied  hn 
renounced  his  right,^  as  by  selling  that  which  he  has  received  after  - 
the  fact  of  a  lesion  was  within  his  knowledge.' 

In  like  manner,  the  rescission  will  not  lie  when  legal  rights  hat 
been  apportioned  by  judicial  interference  among  divers  parties}" 
but  care  must  be  taken  not  to  place  a  contract  which  has  I^. 
ceived  judicial  confirmation  ^^  upon  the  same  footing  as  a  judidil 
sentence. 

Lastly,  there  can  be  clearly  no  rescission  when  the  price  gives  \ 
has  been  fixed  by  positive  laws.^*  I 


§  2098.  i 

Porttion  of  the  The  operation  of  the  rescission,  in  common  with  the  incidents  i 
2^2l[L^^  ^^  ^  other  contracts,  indures  so  long  as  the  performance  is  not  j 
'*'^'"^'  impossible,  even  under  utterly  different  circumstances,  whid^i 
if  foreseen,  would  have  prevented  the  conclusion  of  the  transac*  \ 
tion  ;^^  and  extends,  where  there  may  be  a  doubt,  even  to  heiiS|*^| 
provided  the  contrary  has  not  been  expressly  agreed  on,  or  tk  f 
nature  of  the  transaction  itself  precludes  this  extension;^  as,te^ 
instance,  when  particular  personal  praestations  have  been  coatradd  t 
for.  Where  the  operation  of  the  contract  is  confined  espeda^  | 
to  the  contracting  partie$,  and  is,  therefore,  z pactum pinautU^^  \ 


^  C.  %y  %y  29 ;  Qomi>are  with  Thibaut 
Sytt.  d.  P.  R.  §  74 ;  Lauterbach  1.  c.  %  xS, 
57 ;  Faber  1.  c  t.  6 ;  contra  Myttnger 
Cent  5,  obt.  59^  H.  de  Cocceii  1.  c 
Th.  II. 

*  Lauterbach  I.  c.  §  58. 

*  Cocceii  1.  c.  Th.  xo ;  contra  Lauter- 
bach 1.  c.  §  58. 

«  C.  4,  44,  II ;  C.  4,  49,  9  5  P.  18,  X, 
57,  §  2 ;  Vinn.  Qacst  Sel.  L.  i^  c.  50  \ 
Gluclcl. c.  17 vol.  p.  84,  85,  XOX-I03. 

*  Lauterbach,  §  19. 

'  Cocceii  J.  C.  I.  c.  qu.  15,  but  Hom^ 
mel  Rhaps.  Obi.  58,  6 ,  goes  Airther. 

'  Puf,  t.  3,  obt.  78  5  Kochy  Meditat 
I  Tol.  n.  15;  Glucic  1.  c.  p.  87-100. 

*  C.  2,  3,  29. 

'  Cocceii  1.  c.  qu.  9,  n.  v.  puts,  with 
;nany  others,  this  principle  positively. 


»•  P.  10,  a,  36  J  P.  42,  1, 27  J  C-  5i 
58,  3  \  contra  Cooccii,  L.  xo,  1 2,  ^i| 
Hofacker,  t.  3,  $  3058. 

'^  J.  G.  Schaumbui^  &  cqokffi  (< 
Qsa  pract.  L.  2,  C.  de  leac  vend.  Visk 
1725,  §  x8 ;  Stniben,  5  vol.  137,  Bd. 

"  C.  L.  CrelU  de  predo  icgalt.  Viuak 

<*  H.  de  Cocceii  de  dawola  icto.  « 
stantibus  Fkf.  ad  V.  1699,  c.  6;  Wete 
V.  d.  nat.  Verb.  ^  90  ;  contra  hepa  Sp» 
40,  M.  4 ;  and  to  some  extent*  Mails  ti 
Leyser  obs.  154. 

"P.  2,"i4,  7,  ^  85  C.  8,  38,  131 
Schweppe  Rom.  rrior  R.  i  voL  p.  vp-y 

'*  Harprecht  de  elect,  penoo.  indosCtiSi 
Tub.  2715 ;  Leyser  Sp.  41. 
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in  personam^  this  is  as  dear  as  that  it  has  a  greater  extension  when 
it  afiects  others^  such  as  sureties  and  heirs,  as  is  the  case  in  a 
piutwn  reali  or  in  rem.^ 

§  2099. 

Having  learned  by  what  means,  and  when,  a  transaction  may  be  Bvictiooy  ici 
rescinded,  it  is  necessary  to  become  acquainted  with  the  means  ^^  ^'^ 
whereby  the  rescission  is  carried  into  effect.  Now,  the  auctor^ 
who  transferred  a  right  in  his  own  name*  to  another,  by  means  of 
a  transaction  purely  invalid,'  is  bound  to  answer,  that  the  trans- 
feree should  not  be  deprived  of  that  which  has  passed  to  him  by 
process  of  law,  for  any  cause  existing  before  the  transfer  took 
place,^  which  deprivation  is  termed  eviction,^  although  he  is 
naturally  not  answerable  without  a  special  convention  to  that  effect, 
should  die  right  be  lost. by  the  illegal  act  of  a  public  or  private 
person,^  or  by  the  sole  carelessness  of  the  receiver.^ 


§  2100. 

This  duty  of  surrendering  the  right  which  has  been  transferred  To  whom  tvic- 
Bbligatio  ad  evictiontm  frastandam^  by  no  means  applies  exclusively  ^^^  appUo- 
to  transactions  in  which  the  property  in  an  object  is  made  over, 
but  also  in  those  in  which  other  real  or  personal  rights  are  con- 
cerned.^ Notwithstanding 'the  term  toictionem  prastar^^  suffer 
eviction,  is  not  invariably  in  use,  the  effect  is  the  same.  On  the 
delivery  of  the  subject  matter  of  the  contract,  but  not  subse* 
quendy,  the  auctor  can  be  called  upon  to  give  a  simple  verbal  pro- 
mise,  though  nothing  more,  of  caudon  or  bail  in  evicdon,  for 
double  value,  when  the  subject  matter  of  the  contract  is  of  consi* 
derable  value.^ 

The  peculiar  nature  of  each  individual  business  transaction  de* 
termines  that  which  the  auctor  is  bound  to  suffer  in  evicdon. 

Thus,  on  the  transfer  of  a  universitas  jurisy  the  auctor  is 
bound,  even  in  doubtiul  cases,  to  suffer  evicdon  of  the  whole,  but 


'P.   »,   14.   7.  %  85  W.  »5f  4  >} 

}.  ScKdTer.  de  pacto  reali  et  penonali^ 
CSos.  1692. 

'  P.  2I9  ft,  50 ;  Id.  66»  ^  ult. 

'  Lauterbach  GolL  h.%i,  C.  2,  ^  9. 

*P.ai,  »,  5et  XI,  pr. 

'Dnarennus  ad  T.  C.  de  evict,  (op. 
p.  »i$)3  H.  Donellna  ad  Tit.  de  evict, 
(oper.  prior,  p.  2»}s  Burgundus  de  evic« 
don,  I.  F.  CaUet  ad  Tit.  C  de  evict. 
(Meennann  Th.  U%)\  G.  Eng^brecht  de 
evict.  HelmC.  1676$  C  F.  Waechtler 
recitat.  sing,  ad  Tit.  p.  de  evict.  Dread. 
1680  (op.  n.  i)\  N.  C.  de  Lynker  de 
evict.  Jea.  1699 ;  F.  W.  Romanui  progr. 


de  evict  Upi.  174$ ;  Weatphal.  v.  Kaaf. 
etc  %  189-365  \  J.  HauptxDannsbeiger  iiber 
die  Gevrkhrleistong  nach  dem  Gcist  det 
gem.  R.  Wien.  i8oft-8,  ^1650,11.00.; 
A.  de  GuemanOy  C  ad  Tit.  de  Evict. 
Genev.  1676  j  Thlb.  Syst.  §  481. 

"  P.  21,  a,  2iy  pr.j  Id.  51,  pr.;  Id.649 
pr. ;  Id.  70. 

^  Id.  25,  ft  29,  §  X  ;  Id.  55»  pr.  ct  56, 
^  3 ;  Id.  63,  §  2  et  66,  pr.  \  C.  8,  45, 17. 

•C.  8,  45,  4,  29  J  P.  19,  2,  9,  pr.j 
»3»7i  3»5  Lynker,  1.  c.  §  15. 

»  P.  21,  2,  2,  4,  pr.  5  37,  pr.  §  I  J  Id. 
56,  pr.  \  Weitphal.  %  193,  197. 
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Groundi  upon 
which  eviction 
can  be  med  out« 


not  of  the  romponent  parts  thereof  sereraily,^  because  it  is  kxJud 
upon,  fdeaify,  as  an  inttrety ;  whereas  he  is  liaUe  for  the  seven! 
items  in  the  transfer  of  an  universitas  facti^  though  this  be  em 
per  aversionem;^  unless,  indeed,  the  univirsitas  facti  have  beca 
treated  as  an  inttrety  in  the  contract.'  In  cases  of  canpromissMm^ 
on  the  other  hand,  surrender  in  eviction  can  be  demanded  only  on 
the  ground  that  the  object  now  sought  to  be  evicted  was  given 
with  the  view  of  thereby  acquiring  the  thing  so  claimed,  and  oot 
really  for  the  purpose  or  eviction,* 

Where  one  has  sold,  in  a  legal  way,  in  the  name  of  anoditf, 
for  instance,  as  a  privileged  pawnor,  or  as  creditor  in  cmicwrsu^ 
is  not  liable,  according  to  the  nature  of  the  transaction,  because 
only  represented  another. 

§   2I0I. 

The  auctor  can  be  sued  in  eviction,  according  to  die  nature 
the  transaction ;   when  an^  intire  right  is  transferred,   then 
the  whole;  but  when  the  property  in  a  part  only  is  dis] 
his  liability  is  restricted  to  such  part.^    Most  important  in 
respect  is  the  case  in  which  real  rights  attach  upon  the  obj 
The  auctor  is  theo  bound  in  indemnity,  in  this  behalf 
vided  there  be  no  eanventiQa  to  the  coiicraiy,^  aave  wken 
zeal  burthens  are  of  such  a  natitre  as  to  be  considered  as 
pertineatt  to  the  object,  as  real  services,  and  onGnaiy  public 
-—for  on  account  of  such,  the  anctor  as  only  liable,  if  he 
promised  utter  freedom  from  all  burthens  whatsoever,  or 
represented  them  fa  be  less  than  the  truth,  because  the 
chaser  must  be  bound  judicially  to  presume  the  existence  of 
or  where  the  vendor  have  dttignedly  left  the  receiver  under 
false  impreKkm  of  ik>  such  burthen  cxistii^* 

Thibaut^  differs  from  those  who  insist  that  the  receiver  can 
his  claim  upon  the  simple  and  unexplained  circnmotaooe  of 
services  existing,  which  remained  uniawrwn  to  him.^^    But 


^C.S,44«ii  P.ai.s,  5. 

•P.  41,  3,  »3,  %  ij  P.  »i,  1,335 
Boehmer  jus  D.  L.  sti,  t  2,  §  7  ;  Weit- 
phal.  ^  ftM )  P.  21,  2»  36,  relates  t»  the 
•cdo  ex  ediNilatai  eentra.  Fnuicke  conun. 
L.  29,  t.  2y  n.  152-X71 }  Lynloer  L  c. 
^  28  ;  ^  1644,  h.  op. 

*  C.  2,  6,  33  \  Voet.  C.  L  21,  t.  2, 

1  10  J  Lattterbech  ColL  L»  iS,  t.  3,  ^  r3  ; 
4pluck  U  c  20  vol.  p.  iSft-i^O)  AvchiT. 
f.  C.  P.  I  vol.  I  Hft.  n.  TO}  coocii 
Medttat  on  the  ae?esd  legal  opmions, 
▼ol.  5,  n.  280 ;    Gonner  Acdiiv.  2  ToL 

2  ft*  n*  12* 

^  C  8,  4S,  cred.  evict*  pig.  non  deh. 
P.  19,  1,  II,  i  16;  21,  3»  i>  M>  H- 
Hildebrand  de  evk.  pig.  tm  eenit.  qutm 
cooitituendi  prcit.  Abhd.  1704,  Memb.  2. 


tiiili 


'  Coatn  Goielui  de  j«r*  p%.  ct   , 
quod  deb.  in  re  aibi  noa  prop,  cooit.  ^  t 

•  P.  21,  2,  I,  45, 47,  53,  pr.  64,^  5. 
'  P/21,  2,  34,  ^  2  5  Id.  39,  i  55  lAj 

46,  pr.  et49;  0.8,45,25. 

•P.  18,  1,595  P.  19,  1.21,^15 
41 J  Id.   I,  §  X  et  39  J   C.  4r  49,  f 
P.  21,2,69,%  5}  Id.  75. 

•  Sytt.  d.  P.  R.  %  485. 
^  Wetti^ial.  %  234-6  5  Cocoes  j.  C 

19, 1. 1,  qtt.6«9 ;  LfBlBerX.G.|  8;  I 
bach   Coll.   L.    19,  C  x,  %   15 ; 
Schoman    Haodb.    2    voL  p.    114- 
ecpeciaUf  en  the  gnuad  of  P.  19,  r, 
P. 21,  I.  61J  P.  21.  2,69yi  5;  1 
shelel  &  2^Bimern  Unten.  i  «•!«  ^  ui*'^ 
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obvioiislv  eirroneooS)  since  the  presamption  would  rather  be.  in 
favor  ofthe  probability  of  the  existence  of  such,  and  making  the 
inquiry  is  no  more  than  the  ordinary  caution  usual  in  such 
cases. 


§  2102. 

If  the  receiver  get  more  on  the  one  part  than  he  expected,  this  Set  off  in 
is  allowed  to  be  set  off,  pro  rata^  against  the  damage  caused  by  the  ^^^°^' 
eviction,  always  under  the  supposition  that  the  auctor  act  in  good 

He  who  is  tiot  obliged  to  suffer  eviction  by  the  nature  of  the  obiigatioa  to 
transaction,  may  be  so  exceptionally,  if  he  fraudulently  transfer  ^^^  ewction. 
that  which  he  knows  to  belong  to  another,*  or  accepts  the  con- 
tract of  caution,^  which  contract  comes  into  operation  when  the 
auctor  is  obligated  by  the  nature  of  the  transaction }  as  when  a 
certain  penalty,  which  is  usually  for  double  value,  is  set  upon  the 
contingency  ofthe  eviction,  the  disadvanta^  of  this  is,  that  where 
any  doubt  exists,  it  gives  a  mere  right  of  action  where  the  indretv, 
but  not  when  a  portion  only,  is  evicted,  limited,  moreover,  to  tne 
object  actually  acquired  by  the  auctor,  and  regulated  according  to 
the  time  of  the  sale.^ 


evic- 


i  1103. 

After  eviction  suffered,  on  action  brought  b^  reason  of  the  Liabiiitiaofthtf 
nature  of  the  transaction,  the  return  of  the  object  received  can  ^^''  . 
be  first  claimed.^  The  auctor,  on  his  part,  is  not  obliged  to  return  tiom  ^  ^ 
it  in  full,  provided  he  be  in  a  position  to  prove,  that  at  the  period 
ofthe  eviction,  its  value  was  less.^ 

On  the  other  hand,  the  increased  value  of  the  object,  if  not 
exorbitant,^  is  brought  into  account,  and  the  whole  interest  is  de- 
manded of  him,^  even  though  he  have  been  already  sued  to  judg- 
ment, on  the  caution  or  security  promised  in  case  of  an  eviction^ 
and  still  more  be  clainuble  under  the  denomination  of  an  interest.^ 


*  P.  19,  I,  i3f  ^  14)  Id.  4»j  Weit- 
phal.  ^  %90^$S* 

*  P,  19,  1,  ii«  ^  i6s  Id.  %i,^t^  P. 
21,  I,  6%, 

*  P.  %i,  %,  56,  pr. ;  Id.  74,  pr. ;  J.  M. 
Boduner  de  am  et  oom.  ptcti  de  pnnt. 
evict.  HaL  1736  (Exenu  t.  4)$  HeUfeld  de 
pacm  anct  oiita  initift  (op.  p.  813). 

*  P.  »i,  %,  AS,  43,  56,  ^  a$  compare 
with  goad.  S,  04^.  i  i,%,tt  P.  30^  i, 
t2,y  %  4  )  Cabot  Diip.  L.  ft,  c  s8  (Meer- 
aaaA  Tk.  t.  4*  p.  6fo)  $  AreliiT.  f.  C.  P. 
7  Tol.  p.  112. 

*  P.  19,  I,  13,  §  9. 


"  Id.  45,  pr.  ^  P.  11,  2,  64^  pr.  ^  a  cc 
66,  §  ult.;  Id.  70^  Voet*cod.  §  26. 

'  P.  19,  1,  43,  inf.}  P.  21,  2>  13,  15, 
16 ;  Callet  de  cmct.  in  Meennann.  Tho. 
t.  2,  p.  323;  Tatyiag,  Schomaa  Handb. 
2  voL  p.  139,  aq. 

•  P.  21,  %,  8.  70 }  C.  8,  45,  9  J  P.  19. 

h  43>  45»  i  M  ^'  i9»  »»  7.  ?»  ^S*  %  «» 
Faber  conject.  L.  2,  c*  5  $  Gliick  Pand« 

20  ToL  p.  330*67  $  cottta  O.  L.  Boduner 

de  obi.  loc.  ob  utom  impedit  (elect,  t.  i« 

n.  10)  c.  Xv  §  16 ;  Weirni.  dextr.  eiplic. 

p«Bc  danni,  etc.  i  54. 

»  P.  21,  2,  37, 4  2. 
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This  interest  includes  the  costs  of  the  suit  in  evictioOf^  ali  outbt 
which  could  not  be  recovered  by  the  evictor ;  and  aU  dam^ 
positive  or  negative.  Although  the  auctor  recover  the  d>jcct; 
evicted  agab,  he  cannot  protect  himself,  by  its  return,*  from  thai 
payment  of  the  id  quad  intirest. 


Order  to  be  ob« 
•enred  in  tuing 
auction  in  eric- 
don. 

Where  nuuiy 
aucton  not 
correal* 

Time  of  bring- 
ing ericdon* 


§   2104. 

Where  an  object  is  transferred  successively  from  one  to 
Other,  he  from  whom  it  is  sought  to  be  evicted  has  recc 
against  his  immediate  predecessor  in  possession  only,  unless 
shall  have  obtained  from  him  a  cession  of  his  right  of  action.' 

Many  auctors  are  liable  pro  rata  only,  where  no  coneai 
tion  which  is  such  according  to  the  general  rules  of  such 
tions,  exists.* 

Eviction  cannot  be  claimed  by  the  nature  of  the  tnuisacdon 
fore  the  receiver  has  been  intirdy  beaten  in  a  petitory  sutt,^ 
put  out  of  the  possession  of  the  object,  as  a  defendent,^  to 
the  expiry  of  an  inevitable  eviction  is  equivalent.^     If  the 
be  guilty  of  fraud,  he  can  be  sued  forthwith  -^  and,  in  like 
when  the  transfer  of  the  dominion  is  of  the  essence  of  the 
action,  as  in  the  case  of  permutation.^    The  threat  of  evicM 

fives  the  mere  right  of  suspending  the  counter  performance 
ail  in  eviction  has  been  given,^^  which  need  not  extend 
ditionally  to  every  subsequent  eviction.^^      It  is,  nevertbdc 
generally  admitted,  that  when  the  necessity  for  eviction  is  at 
clear,  from  the  mode  in  which  the  auctor  proposes  to  perform 
contract,  the  other  party  to  the  contract  is  at  liber^atonce 
retire  from  the  transaction.^ 


%  2105. 

The  auctor,  and       Neither  the  auctor  himself,  nor  those  who  have  unity  of  per 
thoK  identical     ^^  jjim    Q^xi  evict ;  just  as  litde  those  who  have  eiven  baS 

vntn  mm,  can-*         ••  ^   •  \  •  ••i«ai^     rm. 

not  require enc-  oviction,  save  some  special  convention  exist  m  that  behalf.     '  ^ 

don. 


'  Voet.  1.  c.  §  15 }  MuUer  ad  Leyacrobs. 
478*  As  to  exceptiont,  Lynker  L  c.  ^  3^  j 
MiiUer  ad  hejttx  obi.  478. 

'  Id.  67  )  Voet.  §  29. 

» Id.  59. 

^  P.  3ti,  2,  39,  ^  2 s  Id.  62,  ^  t ;  C.  8, 
45,  2 ;  C.  F.  G.  Mdfter  de  jar.  vine,  quo 
plures  auctores  teneantor,  Goett.  1768. 

'  Being  beaten  in  a  poesenory  luit  g;ives 
■imply  a  right  to  tue  for  delivery,  Lynker 
1.  c.  ^  17,  n.  f.;  Lanterbach  CoU.  L.  21, 
t.  2,  ^  27 ;  Contn^  WeMphal.  %  241,  found- 
ing his  view  on  P.  19,  i,  35. 

•P.  21,  2,  57,,  pr.j  C.  8,  45.  35 
Donell.  1.  c.  c.  3  $  Id.  34,  %  x,  et  L.  olt. 
It  retractation  an  evictioa?  Lynker  I.  c. 


^  25;  Voet.  %  z.     As  to  baTtbe» 
covereid,  C.  8, 45,  3, 5  j  WettphaL  \  i 
»  P.  21,  2,  29,  pr. 
•  P.  19,  1,  30,  §  I J  WeaphiL^ijf 
•P.  I2,4,ult.5  P.  19,  5,  5»iM* 

»P.  18.  6,  18,  %  i;  C.  8,  45,14 
Cramer  obs.  jar.  nniv.  t.  2 ;  P.  x» 
^385  Carpaov.  P.  2,  c  34,  dd"  S»li 
Lynker  L  c.  §  37  $  A.  Myfiaa  evkoo  'a* 
minent  occasbne,  C.  8,  45*  24,  tq** 
1603. 

"  Lanterbach  1.  c.  %  6. 

"Hert.    de   convent,  ddra.  fianib«w 
^  28  (op.  V.  I,  t.  3.) 
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can  be  met  by  the  acquirer  and  his  successors,  in  the  case  at  pre- 
sent more  particularly  under  consideration,  by  the  exceptio  ret 
vtndita  et  traiita^  and  compelled  to  transfer  that  which  may  have 
illegally  come  into  their  hands.^  The  possessor,  however,  does 
not  require  to  make  use  of  this  plea ;  he  may  deliver  up  the  object, 
and  then  claim  eviction.^ 


$  2106. 

In  order  that  the  right  of  eviction  may  not  be  lost,  the  acquirer  Effect  of  the 
of  the  impugned  right  must  call  upon  his  auctor,  or  auctores,  if  ^^*  <i«n"nciado. 
there  be  many  such,  to  assist  him  in  his  quality  of  plaintiff  or  de- 
fendent,*  although  he  has  no  means  of  compelling  the  auctor  to 
thus  aid  him*^    To  cdl  upon  the  bail  is  unnecessary.^ 

The  application  for  this  aid  is  termed  litis  denunciation  of  the 
nature  whereof  more  particular  notice  will  be  found  under  the 
head  of  process.  It  is  sufficient  here  to  observe  that  the  omission 
of  it  invdves  no  risque  in  the  following  cases  : — 

Where  the  auctor  cannot  be  found  :^  Where  he  himself  throws  la  omission 
impediments  in  thp  way  of  notice  being  served  upon  him  in  this  evolves  no 
beWf  :9  Where  the  auctor  has  forfeited  his  right  to  further  the  de-  "^f '"""**" 
Bunciation,  although,  in  such  case,  it  is  always  competent  to  him  to 
accede  thereto  of  his  own  motion :  '^^  Where  the  better  right  of  the 
CYJctor  is  patent,  and  beyond  all  manner  of  doubt  ;^^  and  lastly,  . 
Where  the  matter  is  settled  without  suit,  by  the  receiver  of  the 
property  not  then  his  own,  subsequently  acquiring  it  from  the  true 
owner.i* 

This  right  of  demanding  eviction  is  extinguished  of  itself  in  the  Excepdoni. 
following  cases  :— - 

When  the  acquirer  of  the  right  of  eviction  has  made  some  of 
the  above  mentioned  omissions :  When  he  has  divested  himself  of 
dus  right  by  convention,  in  which  case  he  is  not  even  in  a  position 
to  demand  back  that  which  was  given  him  as  an  equivalent,  pro- 


^^•8,45, 11,  13;  A.  L.  Mlchdien  con- 
Attts  tfau  plea  only  •  with  the  dominium 
booitariom  in  his  treadse  de  ezceptione  rei 
vcnd.et  tnd.Berol.  1824;  but  he  is  op- 
poied  i^  Buchholz  Vers.  n.  13  3  Mayer  in 
Savigay  Zeioch.  8  vol.  i  Hft.  p.  35-46. 

*/">3»»}  P.  6|  »,  7*  J  l'-44»4, 
'  p.  II,  1, 17, 18. 

*^-  h  451  7»  8,  9i  J*  G.  Stryk  de  lit. 
faiunt  HaL  171  ij  A.  F.  Tredclenburg 
^  fit  den.  anctoris  ejusqne  usu  et  applicat. 
ffl  foro  Bats,  1774;  L.  J.  Krukenbog  de 
I'tdeiLGoctt  1784. 

^  C.  4,  48, 1 ;  Gcsterding  Nachf.  i  vol. 
VOL.   III. 


p.  349-3549  2  vol.  p.  430-435  ;  Miihlen- 
bruch  civil  proc.  p.  103,  would  raise  a 
doubt  thereon. 

•P.  *i,  a,  62,  §  i;  C.  8,  45,  7; 
Duntse  im  Archiv.  f.  C.  P.  10  vol.  3  Hfc. 
n.  16. 


'  §1651,  h.  op. 
•  P.  ai,  a,  56,  §  6. 


•  Id.  55,  §  I J  Id.  56,  §  5. 
*®  Id.  63,  pr.  de  indole  et  effectu  pacti 
quo  lit.  den.  remittitur. 

»  P.  21,  2,  53,  §  1  i  P«  I9>  »> "» %  " } 
Weber  Beytr.  zu  der  Lehre  v.  d.  Klagen, 
I  Hit.  n.  5  ;  Koechy  Meditat.  i  p.  n.  2. 

"  P.  21,  2,  41 ;  P.  19,  I,  295  Lynkec 
1.  c.  ^  \o,  21. 

3  G 


410 


THI   ROMAN   CIVIL   LAW. 


vided  such  return  was  not  specially  agreed  for,  or  the  auctor  has 
acted  fraudulently.^ 

This  case  arises  when  he  has  wittingly  permitted  the  object  of 
another  to  be  transferred  to  him  under  the  special  agreement  that 
the  right  of  eviction  shall  be  reserved  to  him ;  *  a  simple  tacit 
renunciation  of  the  right  on  bail  will  not  answer  the  purpose  j 
where  he  has  acquired  a  thing  which  he  knew  was  the  subject 
of  dispute  ;'  and  lastly,  where  the  receiver  is  the  successor  of  his 
auctor,  or  e  convenor 


Acdonei  locati 
et  conduct!. 


Obligatioiia  of 
the  letter  actb 
locati* 


%  2107. 

The  Ucatio  conductio  is  a  consensual  cc^tract^  which  produces 
two  direct  actions,  the  hcati^  in  favor  of  the  letter,  and  tk 
€0nductiy  in  &vor  of  the  hirer ;  die  nature  of  the  contiact  itsdf 
has  already  been  explained,^  and  some  mention  made  of  dx 
actions  peculiar  to  it.^ 

It  is  quoad  the  remedy  contractus  consensualis  tt  Iwut  fidd  k 
ret  usu  vel  operis  pro  ceria  mtrade  prastandisJ 

The  letter  is  under  the  obligation  of  delivering  die  object 
promised,  or,  if  necessary,  another  equally  good,  cum  omniku 
pertinentiis^  and  due  performance  of  services.^  He  must  aOov 
his  hirer,  or  locator^  to  subsdtule  another  in  his  place,  by  jsi 
locatioy  or  sub-letdng,  provided  this ,  be  not  productive  of  injiny 
to  him,  or  there  be  some  compact  to  tlie  contnuyj  noduac 
beyond  personal  relations,  however,  accrue  between  the  first  and 
under  hirer,^^  sub^conductor.  The  under-letting,  therefore,  on 
only  be  dissented  from,  when  the  sub-Urer  has  contnuted  for 
something,  which  may  prove  daneerous  to  the  object,  or  that  he 
shall  pav  no  hire.^^  In  the  case  of  services,  pardcdar  rqpud  must 
also  be  had  to  the  manual  dexterity  and  competency  of  the  party" 
in  his  craft  to  whom  the  matter  is  so  sub-let. 

The  letter  is  bound  to  keep  the  object  in  a  serviceable  state;" 


I 

1! 

■ 

\ 

f 

I 

r 
■ 

I 


»P.  19,  1, 11,^185  P.ai,  1,14,%  9j 
J.  H.  Boehmer  Tiadic.  jurid.  pact!  de  non 
pnett.  evict.  Hal.  1735  (Ezerc.  t.4] ;  G.  L. 
Boehmer  lepet.  vindic.  picti  de  non  pnest. 
evict.  HaL  1737 ;  aa  well  aa  in  the  Pre&ce 
to  J.  H,  Boehmer  Ezerc.  ad  P.  t.  ivj 
Wcatphal.  §  336-340$  Gliick  Pand.  20 
▼oL  p.  295-330.  Li  another  point  of 
Tiew,  A.  Fab<^  rational,  ad  L.  11,  §  18, 
dt.;  F.  Alef.  yeritu  common,  ofdnion. 
circa  pactum  de  non  pnest.  evict.  Heidelb. 
1737  i  h  T.  Richter  de  pacto  evict,  non 
praestandae  inudii,  lips.  1736 ;  J.  F.  Miii- 
ler  reiterat.  vindic.  com.  opin.  circa  pact,  de 
non  prKSt.  evict.  Heidelb.  1760. 

•  *".  44,  4»  4.  §  5  5  C.  8, 45,  47  j  C.  3, 
38,  7;  Fachinei  controver.  L.  a,  c.  40; 
contra  Voet.  1.  c.  §  32^ 


*  Struben,  1  vol.  X03  Bed.L.  G.  MadSa 
Diss,  que  sistk  varias  jur.  ohservat  n.  i< 

*  P.  21,  2,  40,  4if  pr.  §  2. 
'  1668,  h.  op. 

*  1678,  h.  op. 

'  Heinecc.  E.  J.  P.  19, 2,  §  317. 

*  P.  19,  2,  3,  9,  pr.  J  Id.  19,  §  2}  H. 
24.  ^  4 ;  Id.  28,  §  2  $  Id.  60,  pr. 

:  P-  I3f  4»  a,  §  7- 
•P.  50,  i7,73,§ttlL 

"  C.  4,  65,  65  C.  D.  Andencn  de  j». 

quod  competit  primo  loc^tori  in  sub  cse- 

duct.  Goett.  1777  J  MiilJer  ad  Lejiaer  Olfc 

441- 
'*  Emminghaus  ad  Cocceu,  L.  19,  t-  ^t 


qu.  9, 
ir  1 


P.  19,  2,  5«,  \  2, 
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to  bear  all  ordiiuMy  real  burtheos  whid^  do  not  attach  upon  the 
fruits  i^  to  reiinbur$p  all  utilitarian  and  i^eedfid  expenses,  and 
those  incurred  with  his  consent,^  and  to  bear  those  which  must 
be  incurred)  in  order  that  the  hirer  may  be  able  to  give  the 
services  which  he  has  bargained  to  perform.'  Lastlv,  he  must 
allow  the  hirer  permission,  in  case  of  tenencies,  if  there  be  no 
ground  for  withholding  it,  to  freely  quit.  If  he  throw  opposition 
into  tl^e  way  pf  this,  the  tenent,  and  all  who  lodge  gratuitously, 
have  their  interdicfum  de  migrando ;  not,  however,  the  &rmer.^ 


%  2io8. 

The  QcHo  bcati  is  competent  to  the  locator}  or  if  many  have  Hence  the  actio 
let  the  object,  such  as  correi,  to  each,  in  soUdumf  and  their  heirs,  ^^^^* 
ogmit  the  condiutor^  or  many,  be  they  correi  or  not,  who  are 
Id  the  position  of  comductoresy  each  in  solidum^  and  their  heirs,  y%r 
the  payment  of  the  price  stipulated  to  be  paid  at  a  certain  time, 
with  interest  on  such  sum  during  the  delay,  and  for  restitution 
of  the  object  at  the  termination  of  the  contract,  with  damages 
accruing  from  frajid,  gross  and  ordinary  negligence.^ 

The  hirer  is  bound  to  use  the  object  fairly;*  iprithout  anv  obUgationtof 
oUigation,  however,  to  be  answerable  for  accident,^  except,  indeeO)  **»«  *"«/  actio 
the  agreement  be  to  the  efiect,  that  the  property  in  the  object  ^^^"^^^ 
shall  be  transferred  to  the  hirer^  in  consideration  of  his  obligation 
of  restoring  a  certain  quantity  or  thing.^^    In  cases  of  doubt,  this 
peculiar  mode  of  transfer,  is  present  \  When  things  are  let  at  a 
taxed  amount  ^^ — When  the  dominion  in  a  thing  is  transferred  to 
the  hirer  by  the  ordinary  operation  of  law,  which  occurs  where 
there  is  a  contract  for  the  working  of  fungible  materials,^  or 
when  that  species  of  commixtion  much  invdves  the  dominion  is 
contracted  for  ^ — 


15}  Laoterinch  Coll.  L  19,  t.  S,^  99, 
too;  Pof.  t  4,.OU.  Z07 ;  G.  M.  Weber 
^  (ie  Rc|ertition  4er  KriegM^adeHy 
Won.  179$  ^  6)^  gq.;  ^  A.  Hsw.  uber 
Kmts  ond  Votheilius  der  KriegKhfden 
f  vab.  iSoz  s  K.  H.  Hatsfeld  Prii/ung 
wekhe  iiber  Peraqvation 


4er  Kn^datten  bbher  Tind  aa^ettellt 
*^ii,  Frft.  am  iSoi  $  Glack  Pand. 
17J0I.  p.  39S-4ZI. 

^i.pr. 

;id.6o.M. 

P-  43t  3*,  I,  ^  I,  2,  3 ;  Faber,cnor. 
^^m^  D.  5g,  E.  3,  D.  60,  E.  3. 


•  P.  19,  *,  13, 49. 

•  P.  19,  a,  47 1  C.  4,  65,  13. 
^  %  Z67S,  h.  op. 
•P.X9,»,aS,i3. 

'  P.  19,  A>  XI,  pr.|  Id.  30,  §  4* 
>"  Id.  3.    ThuL  it  die  cc^itiactiii  socdae : 
the  text  appfiea  to  letting  the  produce  quite 
apart  from  the  law. 

**The  reanns  are  to  be  ibund,  Thib« 
Syit.  d.  P.  R.  ^  340,  n.  t.  Ac.  ^  P.  19, 2, 
54,  ^  2«  For  the  opinions  of  othen  as  to 
agricultural  inventoriesy  vide  Hopfiier  com. 
%  SS9»  not.  ♦  * 

^  P.  19.  2.  36. 

"Thib.  1.  c  §  745;  P.  19,  2,  31; 
BynkcrUioek  Obs.  L.  i,  c.  47. 


412  THE   ROMAN  CIVIL    LAW. 

When  the  hirer  of  a  job  has  contracted  for  its  compledon  on 
approval,  until  such  approval  has  been  given,  the  contract  is  hdd 
not  complete,  although  the  work  contracted  for  may  have  been 
damaged  or  destroyed  by  circumstances ;  ^  but  if  any  accident, 
happen  to  the  hirer  or  letter  personally,  the  general  prind(ies* 
adopted  in  such  cases  apply  also  here. 

The  hirer  must  pay  the  price  for  which  he  contracted  at  the 
proper  time,  that  is  usually  at  the  termination  of  the  use  of  die 
object,  or  after  the  performance  of  the  services.* 


§  21 10. 

^*"P^"*  ^  Exceptions  arise  where  the  object  of  the  convention  is  not 
e  oregoing.  ^^  handed  to  him  in  whole,  or  in  such  part  as  to  enable  hitn  to-; 
perform  his  contract  :^ — when  the  hirer  is  not  otherwise  benefited 
by  the  hire,  and  the  letter  draws  his  hire  from  another,  or  codi 
have  done  so  :  ^ — when  the  non-gathered  fruits^  of  an  object 
farmed  out  have  been  destroyed  by  extraordinary  exterior  circum- 
stances,^  such  as  inundation,  bad  crops,  or  yiZTj  and  the  ianrur^ 
has  not  undertaken  the  risque.^  In  such  cases,  if  the  damaged 
extraordinary  and  considerable,  the  farmer  may  demand  an  adequate; 
diminution  in  the  rent,^  notwithstanding  tnat  he  has  not  l>ea; 
ultra  dimidium  Idtsus  i^  but  in  such  case,  the  advantages  accniiii| 
from  such  untoward  event  must  not  excede  the  damage  which  has 
happened  during  the  time  for  which  object  the  contract  wk 
generally  concluded,^^  nor  have  relation  merely  to  the  cost  of 
cultivation.^  A  mother  cannot  be  compelled  to  pay  an  advaocd 
fare  for  a  child  bom  on  the  journey. ^^  < 

Lastly,  the  hirer  is  under  the  obligation  to  deliver  up  the  object 
at  the  proper  time,^^  and  he  is  as  litde  to  be  excused  therefioffik^ 
the  plea  that  the  property  is  in  a  third  person,^^  as  on  that,  diacC 

'  Id.  36,  37,  5i»  ^  I ;  Id.  59  ft  62  $  imped,  rei  locat  asoin.  op.  it  §m(£^] 

Westphal.  ^  934 ;    Gesterding  alte    und  t.  i) ;    G.  F.  AlbrediC  de  rem.  menoil 

neue  IzTthuemer,  p.  107-114.    Particular  ob  ttsrilit.  indulg.  Goett.  1779.             1 

provisions  apply  to  public  works,  C.  S,  i%,  ^  P.  19,  s,  139  ^  7  ;  Id.  t5»  §  ^-^t  ^i 

8  ;  Gliick  1.  c.  17  vol.  p.  431-433.  ^S*  i  ^ ;  Id.  33,  34  $  C.  4*  65,  »i  it 

•  Thib.  I.  c  §  478.  •  Thib.  1.  c.  §  479. 
'  P.  19,  ft,  24,  ^  2y  3  ;  Id.  20,  §  3.  »  P.  19,  2y  25,  §  6 1  Weid  de  laai 
*P.  19,  %,  13)  §  7;  Id.  15,  §  i;  Id.  merced.  c  8,  n.   t-3;   Sorebeii  de)tf> 

25,  %  2 ;  Id.  27,  §  I ;  Id.  33,  34,  35.  villicorum.  c  4,  ^  5  ;  VoeL  L.  19*  t.  % 

*  Id.  19,  ^  9y  §  alt. ;  Id.  5,  i,  pr.  %*Si  Emmiaghaua  ad  CocaSfU  i^t-h 
*Id,  15,  §  2;  Carpsov.  P.  2,  c.  37,      qu.  24. 

Def,    20;    Brannemann    ad    L.   15  cit  '^Contra  Merius,  P.  9,Dec.  116. 

n.  6-9;  Lauterbach  Coll.  L.   19,  t.  2,  "  P.  19,  2^  15,  \  4;  Glock  1.  c^^T 

^  89 ;  Schweppe  Mag.  x  vol.  x  st.  p.  51-  vol.  §^470-74. 

80 ;    bojt  some  extend  the  term,  Bei^ 

oecon.  L.  3,  t,  5^  §  23,  n.  5;  Menus 

resol.  sing.  qucsL  m  caus..  prop,  et  pen*  *^C.  4^65^34. 

sionar.  c.  1.  n.  191-230;  Lcyser  med.  in  '*P.  13,  6,  aig.  15  ^  Cocceii  ad  id.  Tit. 

suppl.   t.    II,  ip.   217;    Stniben,  i  toL  qu.  1,2. 

95  Bed. ;  G.  L.  Boehmer  de  obi.  locat.  ob 


a.  ^470-74. 

»  P.  19,  2, 15,  §  75  WcstphaL i 97*- 

"  P.  19,  *,  19,  4  7- 
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belongs  to  himself;^  nevertheless, an  exception  is  made  in  such 
case,  namely,  when  the  plea  is  clearly  proven,*  or  in  case  of  his 
being  sued  for  the  delivery  of  the  object,  in  an  actio  rei  vindica" 

The  actio  conducti  is  competent  to  the  conductor  and  his  heir.  Hence  the  actio 
agaimt  the  locator  or  his  heir,y^  the  use  of  the  thing  let,  or  the  «»<*»«^' 
work  and  labor  promised  to  be  performed,  yer  the  reimbursement 
of  necessary  and  utilitarian  expenses,^  and  indemnity  for  all  damage 
arising  from  fraud  or  ordinary  negligence.^ 

§  2112. 

It  is  a  duty,  common  to  both  the  letter  and  hirer,  that  they  be  obiigadont 
answerable  for  a  very  slight  degree  of  negligence  according  to  conunon  to  both 
general  principles,*^  but  from  no  damage  resulting  from  a  third    *^'*"     ^' 
party,  save.  Indeed,  that  they  have  been  in  fact  the  cause  of  it  by 
their  neglect; 7  a  notable  exception  from  this  rule  is  to  be  found 
in  respect  of  masters  of  vessels,  magistri  navium^  hostelry  keepers, 
cauponesj  stable-keepers,  stabulariij  who,  as  will  be  seen  in  other 
parts  of  this  work,  are  liable  on  the  praetorian  actio  de  recepto^ 
founded  upon  a  more  general  contract." 


§  2113. 

The  emphyteutical  contract  being,  as  has  been  seen,  a  new  Actions  on  the 
contract,  founded  upon  a  special  constitution,^  is  subject  to  a  few  ""^^**^ 
notable  differences. 

The  contract  of  emphyteusis  is  consensual  and  bona  fidti^^  but 
it  has  this  peculiarity,  that  legal  proof  cannot  be  given  of  it, 
except  the  contract  have  been  reduced  to  writing  \  consequently, 
although  the  contract  may  exist,  it  cannot  be  inforced  for  want 
of  the  means  of  proving  it.  Right  of  action  passes  to  heirs, 
because  the  grant  is  to  the  emphyteuta  and  his  heirs,^^  without 
fine ;  but  in  respect  of  successors,  it  does  not  lie,  if  the  fine  has 
not  been  paid.** 


*  ?•  4. 65,  %  25. 

'Mevins,  F.  a,  Dec.  263,  P.  3  5  Berger 
oecon.  Jar.  L.  3,  t.  5,  Th.  24,  n.  65 
Muller  adLeyser  obi.  443;  Gliick  1.  c 
17^  vol.  p.  497-500;  Thoii.  ia  linde 
Zeitocb.  toL  3  Hit  n.  24. 

*  Weber  Beyt.  zo  der  Lehre  yon  den 
iUagen  und  Einreden,  2»  3,  it  p.  85-11 1. 

*P.j9,2,  55,^iild.  61. 
1^1675,  h.  cm. 

u    ^-  3»  *5>  *  5i  P-  >9>  »»  *5»  S  7i 
^'  '3i  «i  5>  i  >5}  P-47fa>  4«.  *  4; 


Hopfner  8899  n.  i;  Schornan  Handb. 
I  Tol.  p.  199-309;  Thib.  I.  c.  §  5y  6, 
Da  n. 

'  P-  4»  9»  3»  §  >  I  P-  i?>  »>  41 5  P-  »3> 

*>  5>  S  135  W-  io»  §  M  "•  »»»  »»>§»> 
Id.  20  ;  P.  10,  3,  20  \  Voet.  L.  10,  t.  3, 
§  4;  Weiun.  doctr.  expl.  princ.  dom.  §  2. 

*  ^  19749  h.  op.  vide  et  poit  actio  de  recepto. 

*  4  1^79?  ^*  op-  9  C-  4t  ^^* 
*•  %  1700,  h.  op. 

"  §  17049  h.  op. 

"  C.  4*  66,  3  ;  Nov.  120,  6  5  Nov.  7,  "3. 
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Sommaryof 
Uutacdoii. 


Thp  aftjg  impbytiutuifrh  is  (Uncta^  both  fir  ibft  m^fjtu^ 
gnd  (hminuh  *^  ^^  former  and  hi$  beirs^  against  the  btter  apd  kip 
beirS|  for  the  thing  to  be  granted,  in  cooibnnity  widi  the  coih 
tract  i  and  fo  the  dominus  and  his  heirs  against  the  empbjtettd  uk 
his  heirs,  yor  the  amount  of  the  canon^  lasukmiumj  and  aught  die 
upon  the  contract.^ 

If,  however,  the  dominus  wish  to  rescind  the  contract,  he  mHt 
do  so  by  an  actio  rei  vindicationis  utilisj  which,  neverthdess,  dooi 
not  prevent  him  from  suing  for  the  quit  rent,  or  fine,  as  weH* 

The  empbyteutaj  too,  has  sufficient  interest  to  give  him 
actio  in  rem^  not  only  against  third  parties,  but  also  even 
his  lord  \^  and  as  possessing  a  jus  in  n  alima^  he  has  die 
dicta  veluti  possessoria^  and  may  take  advantage  of  the  e£i 
recuperanda  possessionis. 


;t 


The  actio  pro 
socio. 


Coadidoot 
requisite  to 
found  the  actio 
pro  socio. 


General. 


Accident. 


Profit  is  in 
common. 

Interest  on 
money. 


§  3tii4. 

The  sociitas  is  also  a  consensual  bona  fidti  contract  for 
honest  purpose ;  for  the  sake  of  making  a  profit  to  be  ' 
into  a  common  fund  \^  the  leading  incidents,  of  this  contract  bai 
already  been  examined.^ 

In  the  first  place,  then,  the  contract  of  partnership  applies 
the  parties  to  it  as  regards  each  other,  which  is  suscepdUe 
general  and  of  particular  operations  ;  and  secondly,  it  r^uris  thai 
parties  not  in  the  partnership. 

The  gornral  operations,  then,  are  that  the  partner  must  sW 
with  his  co-partners  all  he  has  promised ;  and  in  respect  of  Ia 
administration  of  the  common  fund,  he  is  bound  to  ordinaij  A 
gence,'  termed  diligentia  in  concrotoJ^ 

Where  a  partner  has  shared  the  common  property  with 
accident  applies  to  all ;  but  otherwise  each,  individua&y,  must 
it,  as  to  that  which  Ms  to  his  share,  with  the  silent  und 
that  indemnity  shall  be  given,  pro  rata^  when  the  damage 
resulted  from  some  act  done  for  die  sociitas  generally.* 

The  profit  made  by  one  must  be  contributed  to  the  comxaoft 
fitnd,  hence  no  o|ie  can  retain  aught  for  himself,  under  tbe  pendo^- 
of  indemnity .9 

A  distinction  is  to  be  drawn,  as  respects  interest  on  moocf, 
between  the  case  of  one  partner  receiving  the  monej  of  the 
societas^  and  either  letung  it  lie  by,  or  using  it  for  his  own  puiposcSi  .| 


>  C.  4,  66»  i|  Id.  >,  »5,  %  35  i  i7ia^ 
ii.  op. 
*§  17x0,  h.  op. 

•  4  16989  h.  op. 

•  4  1725,  Ii.  op. 

•  k  173a,  h.  op, 

^  Thib.  I.  c.  §  540 ;  Hert.  de  Socictate 


£icto  constitttta,  f  671  CocGcii»  !«•  ^i  ^ 

qu.  3  ;  contra  ^rpaoT.  P*  3i  c.  i^  ^ 

45 ;  Franxke  com.  £••  179 1  a*  o*  S5f  "^ 

•P.  17,  a,  S»f  4  3»  ♦;  W-  5«»i»i '» 
Id.  60,  §  X  ;  Id.  61  j  Wernixr  kct  cga> 

eod.  §  19. 

•  P.  17,  »,  15,  a6. 
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and  monej  not  yet  received.  In  the  first  case,  the  partner  must 
pay  the  current  interest  of  the  tbuntry  -,  and  in  the  latter  case,  he 
only  pays  interest  if  he  was  negligent,  and  at  the  same  time  used 
the  money  for  his  own  purposes.* 

Lastly,  the  administrating  partner  must  render  an  account,^  Fnnd  punished 
and  his  fraud  draws  down  upon  him  the  penalties  of  iniamy.'  ^  infamy. 

Partners,  for  infringement  of  any  of  these  general  provisions  Reciprocal 
(the  particular  ones  have  been  already  shown  elsewhere),*  have  acdomofpait- 
actions  against  each  other,  which  are  directa  personalis^  and  bona  ^^^ 
fidei^  to  brine  a^I  into  the  common  stock,  and  make  indemnity  for 
ordinaiy  negligence  in  the  concrete.     This  duty  is  not  confined  to 
the  above  mentioned  personal  obligations  arising  out  of  the  contract 
itself,  but  extends  to  pacta  adjecta  contractut^^  upon  which  the 
actio  pro  socio  lies.     This  action  does  not  go  to  dissolution  of  the 
iodetas^  because  the  contract  Is  dissoluble  by  mere  consent,  and 
requires  no  action  of  any  sort  for  that  purpose  \^  nor  for  the 
division  of  the  common  property,  for  which  the  actio  communi 
dividundo  is  the  proper  remedy.^ 

It  would  be  endless  to  go  minutely  into  all  the  remedies  by  and  Remtdlw 
against  third  parties.     Partners,  however,  may  sue  third  parties  on  agitec  thM 
the  act  of  one  of  their  body,  provided  diey  nave  deputed  him  in  P*"***- 
this  behalf,  have  ratified  his  acts,  or  the  partnership  is  an  universal 
one  ;^  but  even  in  this  case,  only  pro  rata.^ 

Partners  can  be  sued  if  they  jointly  contract,  but  each  only  pro 
rata^  not  only  after  the  extinction,  but  even  during  the  continuance 
of  the  partnership.^^ 

If  they  do  not  contract  directly,  but  through  the  agency  of  when  partner, 
another,  their  liability  is  the  same  as  that  of  oxercitoresj  with  the  ^^P  contract 
reservation  of  the  exceptio  de  communi  dividundo  in  solidum^  where  *'*  "•'citoiiai. 
they  have  g^ven  .die  authority,  or  de  in  rem  versoy  where  the 
evidence  supports  such  action,  which  makes  each  liable  pro  rata^^ 

If  one  psutner,  by  his  attorney  or  agent,  prove  his  claims  upon 
d)e  firm,  a  deduction  is  admissible  in  respect  of  bis  debts.  *^ 


f.  /•  !7>  «>  «o,  §  3  J  P.  17,  »i  60,  pr.  I 
"•^>4i;  P.  »»,  Xt  «»i  If  Voet.L. 
»7, 1. 1,  i  17. 

*  Uaterbttch  Coll.  L.  17,  t.  ft,  ^  35. 
'f.3,»,  i,6,§S. 

*  S  1715,  h.  op. 

*  P.  17,  a,  69.  Thii  fragment^  one  of 
^  7  legei  damnatae,  hat  been  the  subject 
^  Jntenae  dacaniony  comp.  Oij.  Oba. 
^  49 179  Coata  redt.  aol.  ad  L.  69,  dt  (at 
die  end  of  hit  Commentaiy  on  the  Inat. 
and  Decrecali) ;  Freher  'verisiin.  L.  ft,  c.  9 
Oa  Otto  Thek  1. 1)  ;  Co.  Eck.  de  Septem. 
L.  L.  dam.  c  5,  ^  4 ;  Tronchinoa  Ttr.  jur. 
^^  c.  3  (in  Meermann  Thea.  Suppl.) ; 
TonUJen  ed  L.  69,  ctt  din.  coUect.  n.  z  ; 
F.  G.  ZoUer  interp.  L.  69,  pro  aodo,  Lipt. 
'744;  P*  Plattncr  conject.  ad  L.  69,  dt. 


Lipt.  1759  {  Sammet  ad  L.  69,  dt  in 
ojmtc  rao  Olilck  L 1. 15  rd.  §  9^9. 

•  P.  17, »»  65,  pr. 

^  P.  10,  3}  If  ft }  Vinn.  Qiuett  ael.  L.  i, 
c.  46. 

'  W.  A.  Lauterbadi  de  toe.  obi.  quae 
oritur  ex  convent,  cum  tertio  inlta.  Tub. 
1668. 

*  Lanterbach  1.  c.  ^  15,  33. 

»»P.  fti,   I,  44,  ^   n   P-  »4»  I9  45 

Lanterbach  L  c.  ^  34*37  \  Leyser  Sp.  1859 
m.  6 ;  varying,  Berger  Oecon.  L.  3,  t.  5^ 
h  3^>  n.  5  (  G.  E.  Oeize  Disq.  quat.  aodi 
ob  aodale  debitum  in  aolidum  teneAitnr, 
Helnut.  1784. 

"  Thib.  I.  c.  ^  544,  %  524. 

"  P.  17,  ft,  Xfty  ft7 ;  C.  F.  Giinther  ad 
L.  12,  27,  pro  socio,  Lips.  1823. 
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Duties  of  the 
mandatary. 


Of  the  man- 
da&t. 


The  object  of 
the  mandate 
mostbehoaov- 
able. 


§2115. 

With  respect  to  the  action  on  mandates,  it  is  well  to  presuaie  \ 
in  sumna  that  the  mandatary  is  bound  to  perform  his  mandate  or . 
renounce  it  at  his  earliest  convenience,^  keeping  diligently  widtis  j 
the  limits  of  his  authorinr,^  which  he  is  held  to  have  done,whdier ; 
he  have  performed  the  duty  in  person,  or  by  another  duly  qidiSed; 
in  that  behalf;^  nor  can  he  do  anything  to  the  prejudice  of  Itiii 
mandatary  without  special  authority. 

The  mandant,  on  the  other  hand,  is  bound  to  refund  to  tkt 
mandatary  all  utilitarian  and  necessary  expenses,^  and  is  liable  ti 
the  penalties  of  infamy  for  a  fraudulent  controvention,  si  fidgmi 
pro  //,  et  sohi ;  mandati  si  te  condemmrueroj  famasum  fad^f  aaf 
to  hold  his  mandatary  harmless  of  all  costs  and  charges,^  nocwilk* 
standing  that  he  might  have  paid  less,^  or  that  the  event  do  mC 
answer  according  to  expectation,*  for  he  is  not  responsible  for 
accident.9  1 

Negotia  turpia  cannot  be  the  object  of  a  mandate,^^ — forso&r, 
from  giving  either  party  a  claim  on  the  other,  they  subject  both  to 
the  penalties  ;^^  neither  is  commendation  to  be  misconstrued  \m 
such  a  mandate  as  will  give  a  right  of  action  to  either;^-  natj 
advice,  except  it  be  fraudulent,  or  excede  the  bounds  of  coo*; 
mendation  or  advice.^'  The  mandate,  for  the  benefit  of  2  thflrfj 
party,  gives  no  action  on  the  obligation^*  until  performed  hj^i 
mandatary.^^ 


Actio  mandati. 


§   2I16. 

The  actio  mandati  results  from  the  consensual  nominale  aii 
bona  fidii  contract  of  mandatum^^  whereby  some  business  i$  ii 
trusted  to  another  to  be  gratuitously  performed. ^^  xiie  aOismO'' 
dati  is  duplex,  directa^  by  the  mandans  and  his  heirs  against  ik. 
mandatary  and  heir  or  heirs,  if  more  than  one  in  solidum^  A. 
perform^  the  object  of  the  contract,  to  deliver  up  the  object  wilk 
its  fruits,  and  to  render  accounts,  and  answer  for  fraud  and  even  ft 
slight  degree  of  neglect  ^^^  in  the  former  case,  under  the  penalties 
of  infamy. 


^  P.  17,  1,  1»|  ulL 

•  Id.  5,  pr.  §  3,  4. 

'  Id.  8,  ^  3  ;  Id.  46,  62,  §  alt.  j  C.  3, 5, 
lilt. 

*  Id.  10,  §  9  ;  Id.  15,  §  9  5  Id.  »7,  §  4} 
Id.  569  §  alt. 

»  P.  3,  a,  6,  §  5. 

*P.  17,   ly  15;  Id.  ao  et  26y§»,  7. 

f  Id.  27,  §  4. 

•C.4,  35»4- 
•P.  17,  1, 26,  %  6. 

*'  Id.  6,  ^  3 ;  Id.  22,  ^  6 ;  Id.  12,  ^  1 1. 


"  P.  2,  I,  7,  §  alL J  P.  4S,  8,  iSiJ  >i 
C.  p,  2,  5. 

"  P.  17,  X,  t2,  %  12. 

"P.  50,  17,  47J  P.  4,  3.  ^^5; 
Id.  32;  L  3,  26,  ^6;  P.  id.  7,^  »i 
Id.  8. 

"  P.  17,  1,  8,  $  6. 

"  Id.  8,  %  6. 

»•  §  1745,  h.  op. 

"  P.  17,  i>  1 5  ^  1736,  h.  op. 

>"  Id.  60,  ^  2. 

•^  ^  I74ii  h.  op. 
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The  actid  tmtraria^  \%  competent  t9  the  mandatary  who  per-  Summaiyof 
formed  the  mandate,  or  his  heir,  against  the  mandant  and  his  hefr  ^^  "^^^ 
ftr  indemnity,  and  also  involves  the  penaky  of  iniamv  in  case  of 
bud,  and  requires  the  same  diligence  as  in  the  actio  dtrecta. 

As  regards  third  parties,  the  principal  and  agent  come  into 
rarious  legal  relations;  as  for  instance,  the  actio  exercitoria  and 
Institoria*  applies  to  such,  especially  in  its  extension  of  quasi 
tHstitona* 

§  2117. 

Having  come  to  an  end  of  the  obltgationes  nominata  ex  contractu^  Actioin  arinng 
divided  into  realeSy  vcrialesj  literates j  and  consensualesy  those  arising  oatof  obUp- 
implied^  out  of  a  transaction,  termed  obltgationes  auasi  ex  cm*  cwiSartlSr  ** 
frjfftr,  occupy  the  next  place.     These  having  alreaay  been  com-  *^**" 
fflented  upon  at  some  length  in  a  former  part  of  this  volume,'  and 
die  actions  appertaining  to  each  explained,  it  will  suffice  in  this 
place  to  allude  to  them  shortly. 


§  21 18. 

As  the  assumed  contract  of  mgotitrstsn  gestorum  creates  a  duplex  Actio  negotio- 
oUigation,  mie  on  the  gestor^  and  another  on  the  dominus  nego-  ^^  gcttoniin. 
tiorvmy  so  the  actioa  is  likewise  duplex  and  bona  fidei.    That 
competent  to  the  domimu  negotiorum  and  his  heirs,  and  to  whom 
other  it  tsaj  concern,*  is  directa  against  the  gestor  and  his  heirs^  Directa. 
for  cofflpeUii^  an  account^  and  return  of /die  residue /in  his  hands, 
if  anj,  with  interest  on  money,^  if  be  have  made  bk  use  of  the 
bnds  of  another,  at  the  rate  of  five  per  cent.  1^  and  lastly,  in^ 
'amity  for  all  damage^  by  what  degree  of  negligence  soever 
caused.^ 

The  cmtraria  is  competent  to  the  gestor  and  his  faeifs,  against  Contnria. 
^ieimsms  and  his  heirs,^/0r  reimbttrsement^  c4  all  necessuy  and 
s^tariaa  expenses,^^  and  the  interest  on  such  money  i»  he  may 
h«re  paid  for  die  dominus^  or  may  have  advaneed  out  of  his  own 
bnd8.» 

This  actio  eontraria  wilt  not  Ke,  if  the  gestor  haiVe  mat4Kimini»-  Docs  not  lie. 
tered  the  property,  as  by  cxpendkig  money  on  v<^ptuary  ex-  if  gestor  hare 
penses,^  looking  rather  to  his  own  l^nefit  than  that  of  the  person  v^^«^  w« 
whose  affiurs  he  is  conducting.^^    In  like  manner,  the  action  will  ^^  "^""f- 
^  lie,  if  the  gestor  insist  on  carrying  on  the  business  of  an 

'  Thjb.  L  c.  \  520.  *  \  1769*  h.  op.  i  bat  as  to  heirs^  tide 

\S  >745»  ^«  op.  ^  X768»  li.  op. 

J  Book  2,  Tit.  23,  §  1761,  et  sq.  •  I.  3» »«» %  »• 

,f-  3»S> »  *  3»  §  7 ;  M-  47-  *•  P-  3>  S>  »»  a7»  45 »  C.  2, 19,  10. 

^1774,  h.  op.        .  »»  P.  3,  5,  19,  §  4;  C.  2,  19,  18. 

:f-3»St*&i3.  **P.  3,5,  10, 4  1. 

a  38,  S  1770,  h.  op.  "  Id.  25,  27.  "  Id.  6,  §  3. 

VOL.  HI,  3   H 


4i8 


TH£   ROMAN   CIYU    LAW. 


unwilling  principal,^  except  there  be  an  answer  on  the  ground 
of  public  expediency.'  Lastly,  it  will  not  lie,  if  a  party  have 
performed  it  with  a  pious  or  donatory  intention,^  which  only 
appears  to  have  a  legal  presumption  in  its  favor,  when  done  bj 
the  mother  or  grandmother.^ 


Acdones  ex 

tutelc 


Dirccta. 


When  indi- 
vidually liable, 
and  when  in 
aolidum. 


§    21X9. 

The  actio  tutela  is  the  next  in  order,  and  has  already  been 
twice  treated  of  in  this  work.^  In  virtue  of  this  implied  obliga- 
tion, the  tutor  is  held  to  apply  himself  diligently  to  his  pupQI's 
affairs,  to  give  accounts  of  his  stewardship,  and  the  pupill  there- 
upon to  indemnify  him.^  And,  inasmuch  as  the  tutor  may  also 
prove  a  defaulter,  the  action  de  distrahendis  rationibusy  deriving  its 
origin  from  the  Twelve  Tables,^  is  also  competent  to  the  pupill/ 
si  tutor  dolo  malo  geraty  vituperato  quandoque  finita  tutela  adty 
furtum  duplione  licito.     Hence,  it  follows, — 

That  the  tutor,  on  the  expiry  of  his  office,  must  deliver 
accounts. 

That  he  must  be  answerable  for  negligence. 

That  the  pupill  must  indemnify  the  tutor. 

That  a  dishonest  tutor  is  treated  as  a  thief. 

The  actio  tutela  directa  being  for  accounts,  it  stands  to  reason 
that  this  action  cannot  be  brought  until  the  administration  has 
been  wound  up.^  Where  there  have  been  more  than  one  tutor, 
and  all  have  administered,  each  is  jointly  in  solidtemj  as  well  as 
severally  liable,  with  the  beneficium  divisioniSj  if  all  be  solvent  ;"*  and 
the  same  applies  in  cases  where  tutors  have  divided  the  administra- 
tion between  them,  since  it  is  but  fair,  that  he  who  has  adminis- 
tered should  first  be  sued.  Where  the  division  is  the  result  of  a 
judicial  decree,  or  of  the  will  of  the  testator,  each  is  liable  jointly, 
in  solidumy  for  his  own  administration,  nor  can  one  be  sned  for 
another,  except  he  shall,  of  his  own  fraud  and  culpable  neg^gence, 
have  brought  it  about  that  the  tutor  was  not  removed  as  sus- 
pected.^^ Honorary  tutors  are  not  suable,  unless  the  adminis- 
trating tutors  have  been  first  sued  to  judgment,  nor  unless  the 
administering  tutors  have  themselves  accused  them.^ 

In  order  that  the  tutor  may  render  an  account,  it  is  clear  that 
he  must  keep  and  produce  an  inventory  o^  expenses  ;^'  for  it  will 


'  For  this  presumet  knowledge  on  the 
part  of  the  principal,  and  then  it  is  no  neg. 
gest. 

*  P-  3>  5»  8>  §  "It. ;  C.  3,  5,  ult. 

'  P-  3»  S»  a7>  %  I J  W-  44  5  C.  3,  5, 
h  ">  i3»  15- 

*  P-  3»  5>  34- 

§  75^1  ^*  ^'  op'  y  §  17749  h.  op. 
«  I.  3, 17,  §  a. 


Md.  55,  §  I J  Jac.  Gothofr.  de  xu  Tab. 
tab.  vii. 

•P.  27,  3,  I,  ^  a2,^  a3J  W-iif- 

»  Id.  9,  §  4. 

»«  P.  26,  7,  55 ;  C.  5,  52,  2. 
•  "  C.  5,  52,  2. 
"  P.  26,  7,  3,  §  2. 
"  P.  27,  3,  I,  §  3. 
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not  be  permitted  to  lump  them,  termed  in  foiled  The  tutor  is  liable 
for  ordinary  usance  of  money  only,  if  he  delay  the  payment  ;*  but 
in  centissiTtue  usura^  twelve  per  cent.,  if  it  shili  appear  that  he  has 
used  his  pupill's  money.'  Lastly,  the  suit  ought  to  be  brought  in 
the  court  of  the  place  in  which  the  administration  was  carried  on, 
the  venue  is  local. 

No  action  lies  for  anything  under  the  degree  of  ordinary  negli-  Culpa, 
gence,*  and  on  slight  negligence  only  ^  when  his  co*tutors,  having 
given  satisdation,  he  himself  has  spontaneously  claimed  the  right  of 
administration.  His  heirs,  on  the  other  hand,  are  only  liable  on 
the  gross  negligence  or  fraud  of  the  deceased  tutor,*^  which  latter 
involves  the  penalties  of  infamy.'' 

Hence,  the  actio  directa  tatelaria  is  personalis  bona  fidei^  com-  Summary  of 
petent  to  the  pupill  on  the  termination  of  the  administration,  and  ^**  '^'^"*** 
t^  his  heirs,  against  tutors  for  an  account  and  payment  of  the 
balance,  with  damages  arising  by  reason  of  fraud,  gross  or  ordi- 
nary, and  in  some  cases  even  slight  negligence. 


§  2120. 

The  actio  tuteUe.  contraria  lies  di  distrabendis  rationihusj  on  the  Actio  dbtn- 
conclusion  of  the  tutorship,^  against  the  tutor  who  has  abstracted  ^«°^"  «tjoni- 
anything,  but  not  against  his  heirs,^<^  for  double,  in  duplum^  the    ^' 
value  of  the  subject  matter  bf  the  dispute  (but  not  of  the  damage 
resulting  fix>ni  its  loss),  together  with  the  penalty  ;^i  so  that  there 
is  an  election  in  the  pupill,  whether-  he  will  use  this  remedy  or 
that  tutela;  but  either  action  absorbs  the  other.^^ 

Hence  the  actio  de  distrabendis  rationibus  is  personalis  et  civilisy  Summary  of 
tying  on  the  expiry  of  the  term  of  administration  bv  the  pupill  J^^  ^^^^  ^^ 
or  his  heir,**  in  duplum  against  the  tutor  who  has  fraudulently  sub-    "^'  "^* 
tracted  anything,  but  not  against  the  heir.** 

Hence,  it  follows  that  the  actiones  tutela  directa  et  contraria  lie 
utiliter  against  curators,  even  during  the  subsistence  of  the  cura- 
tela, 

'  ^'  35f  i»  82  &  lily  in  the  beUows,  *  C.  5,  54,,  1. 

J  ffletsphor  taken  probably  from  a  bellows  ^  P.  3,  x,  i  j  I.  4,  10,  ^  2 ; 

^g  altogether  without  accessory  parts.  *  I.  4,  6,  §  28. 

The  Tulgar  English  expression  is  in  a  lump,  '  P.  27*  3)  i|  %  ult. 

Jnd  to  lamp  accounts,  §  1543,  h.  op.  "  Id.  i,  §  23. 

'  P.  22,  I,  32,  §  2.  '*  Id.  I,  §  20 ;  Id.  2,  ^  2 }  also  called  a 

*  C.  8, 13,  I,  2.  mist  action,. Id.  2,  ^  ult. 

*  S  1530,  h.  op.  "  Id.  1,  §  21. 

*  f  •  *7.  3>  «>  P'-  5  C.  5^  51,  7 }  I.  I,  »»  Id.  I,  §  23. 

i4>  S  I.  "  Id.  §  2  &  3,  iq. 
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Acftiouby  the 
tutor* 


Sofflmaiy  of 
this  action. 


The  pupiQ  being  under  the  obligation  of  indemnifying  the  tutor, 
thb  btter  has  his  actio  tutela  contraria^^  for  wlutever  be  bs 
benefidallv  expended  in  or  about  the  matters  of  the  pupill,'  not- 
withstanding that  the  benefit  may  have  been  subsequently  ioter- 
cepted^  together  with  intere$t  on  his  expenses  ^^  and  for  the 
redemption  of  such  property  of  his  own  as  may  have  become 
rharseable  for  the  pupill's  benefit  i^  and  for  everydiing  be  hs&foi 
may  lose  by  reason  of  his  administration ;  ^  but  not  for  any  sahij 
or  recompense  from  the  pupill  which  may  have  been  promised  to 
the  tutor,  save  from  him  who  has  $o  promised  to  give  it.^ 

Hence,  the  actio  tutela  contraria  is  perfonalis  bona  fid»y  comp^ 
tent  to  the  tutor  or  his  heir,  against  the  pupill,  far  indemnity, 
This  action  is  extended  utilttiTy  in  favor  of  the  curator^  agahA 
the  ward.* 


Actio  (amilia 
hodacundae. 


Where  it  Uci 
not. 


§   2122. 

The  actio  famitia  birciscunda  is  one  of  those  three  actions  to 
which  a  CMUsa  mitfta  is  illogically  attributed  in  the  institutes.^  It 
lies  to  heirs,  who  cannot  agree  as  to  the  division  of  the  inheritance, 
for  its  division,  or  the  a^udication  of  such  objccts,^^  as  may  be 
capable  of  division  to  one  or  odier  of  the  heirs,  and  such  other 
personal  prssstations  as  are  dufi  in  good  faitb  and  equity;  bat k  is 
most  important  to  mark  the  leading  distincttrm  between  tUs  vd 
die  communi  dividundoy  vi&.,  tiiat  the  former  applies  to  a  cumm 
univtr$iiati$y  the  latter  to  a  cmnmumo  rtrwn  ex  causa  m^im. 
To  institute  this  suit,  the  co-heirs  may  be  those  who  bn 
already  served  themselves  heirs,^^  whether  instkuted  at  hw,  or 
praetorian,^'  provided  only  that  they  reciprocally  acknowledge 
each  other  as  cehbeirs,  whether  there  he  consent  in  the  divisioo, 
Of  oilierwise. 

It  will  not  lie  against  a  possessor  titulo  singulari^^  nor  where  tk 
inheritance  having  already  been  divided,  something  has  thitherto 
remained  in  common,  because  there  is  an  appropriate  remedy  la 
such  case  by  the  communi  dividundo.^  It  w31  not  lie  for  things 
which  have  ceased  to  be  common,^<^  for  things  (UvtsiUe  ^  j^y 


» 1.  4,  I,  §  »• 

'  Id.  3,  k  7. 
Md.3,§4,5. 

•  Id.  6. 

•  Id.  3»  ^  1  J  Id.  nit. 
T  P.  a6,  7,  33,  §  3. 

•  Id.  I,  §  2. 

'  I.  4,  6^  ^  20 ;  Fam.  hercit.  comm. 
div.  Fin.  regund.  ^  I45x>  and  f  i777f 
h.  op. 


>'P.  io»  2,  I,  pr.  ft24»itiU.5i> 
§1;  Id.  i,4i;  Id.2fti%t4- 

"W.49-     . 

*^  Id.  2|  pr. ;  Id.  24,  §  I. 

»Id«  I,  §  IS  Id.  36  ft  49f  ^  5ir 

X. 
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such  as  ddiCSy  and  credits  {mmM%  nor  for  things  in  their  aatiift 
indivisible,  such  as  services  ;^  nor  for  such  things  at  must  and 
ought  to  be  rendered  in  spSdnmy  save,  indeed^  they  be  divided 
et&r  bv  measure  and  time,  or  bj  the  assignoumt  of  the  farms  on 
which  uiejr  natundly  attach*^ 

Neither  does  this  suit  apply  to  things  which  are  not  negociable,  Noo  oigMtabk 
on  account  of  some  mo)ral  or  civil  impediment,  or  are  not  con*  ^-m'^^ 
veoiently  capable  of  division,  and  these  are  said  to  be  noxious     ^"^  ^ 
dnigs,  poisons,  books  of  an  immoral  tendency,  all  of  which  things 
are  ordered  to  be  destroyed^' 

Thing*  otherwise  not  negociabk,^  but  which  are  divisible^  Divuibie. 
bereditary  and  other  instruments,  the  custody  of  which  is  assignor 
able  to  him,  who  may  have  the  greatest  interest  in  the  inheritances 
but  if  all  be  equally  interested,  then  to  the  elder  in  age,  or  to  one 
chosen  by  conunon  consent^  of  the  parties  interested  therein* 

All  other  objecta  can  be  adjudicatsd  to  one  or  odier  of  the  Adjudication 
co-h^,  either  fro  rata^  or  on  licttation,^  and  the  od^ers  co&t  *?^  contnbu. 
deouied  to  contribution  in  a  given  sum,  or  to  one  the  dominion,  ^^' 
to  another  the  usufruct,  or  the  dominion  to  both,  and  the  emble* 
meats  in  alternate  years.? 

The  CQ-heira  may  divide  the  procedes  or  expenditure  of  an  DiTision  of  pro- 
inhcritaQce  in  common,  which  are  to  be  received  or  paid,  and  fit  and  io«. 
adjusted  and  set  ofF.^    As  also  damage  of  all  sorts,  where  the 
co-heirs  have  not  shewn  the  necessary  amount  of  diligentia  quam 
in  suis,^    The  action  keeps  alive  thbty  years.^^ 

On  adjudication,  the  object  immediately  vests  in  the  co»heir,^^  . 
oor  can  recourse  be  had  to  rescission^  on  the  authority  of  the  ns 
judicata  ;^  where,  however,  a  division  has  been  made  by  common 
accord,  be  who  has  suffered  any  fiaudulent  lesion  can  take  hii 
remedy  ^  Uga^*  but  if  the  lasio  haa  been  inormis^  again  he  has 
his  remedy  by  another  law.^ 

Hence  the  judicium  familia  hirHsatndig  is  pirs^naU  (and?  Sommaiyofthe 
aibct.),  duplex^  and  hotug  jideiy  lying  between  co-heirs,  for  the  |^^°.  ^^* 
dlTJsion  of  the  common  inheritance,  and  for  the  rendering  of   ^"^^ 
whatever  may  be  due  on  either  side  reciprocity, 

%  2123. 

The  judicium  di  cMimuni  dividund$  is  founded  upon  the  edict  judidam  com- 
for  the  division  of  the  communis  r^mm  €X  twsa  singulari^  as  the  °"°*  dividimdo. 

'  S  935t  k.  op.  •  C  3,  36, 10. 

'U,  «»»  t  li  Jd.  sSi  ^  9i  U*  10         ' U. S5» §  i». 
h  30.  **  C.  7y  40,  I,  %  I. 

^ia.4,§|.  "I.4,i7,§ult, 

*Id.l0.  '•C.4»44f»- 

^  ]d,4,  ^ nlt.i  Id.  S.  ^*  P.  10,  2,  44,  §  I ;  Id.  36. 

•Id.  16,4  I,  ».  "C.3,38,3.     > 

Md.2i,§i;  Id.  5S»|0,  l$9iaiP.7,         "C.  4»  44ff  Sf  C.3,3l,§ii  ^  1643, 

a>  6, 4  I )  C.  lOy  |y  X.  n*  op.  vide  ct  pott ;  besio  ultra  dtaudlom. 
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Wkeie  itliet. 


Summacy  of 
this  action. 


former. action  was  tx  causa  univirsaliy  euch  as  donatioa,  legacy, 
and  thelike.^ 

It  is  one  of  those  actions  which  is  asserted  to  be  of  a  mixe^ 
nature,^  on  account  of  its  object  being  the  division  of  tlui^ 
common,  and  for  prastationes  personates. 

An  actio  directa  communi  dividun£  lies   ex  jure  dmimi^  to 
partners  so  having  common  interest,  and  is  extended  lOiUtir  \fA 
all  such  as  have  some  right  or  other  in  common  on  an  objca'. 
The  right,  however,  must  be  honest,  for  it  lies  neither  in  h\ 
of  robbers,  nor  of  those  whose  possession  is  founded  on  violei 
vf ,  secrecy,  clam^  or  contract  at  will,  precarium^  ndther  to  £innei 
col&niis^  nor  depositaries,  depositariis.^    During  the  maintenance 
the  communion,  the  possessor's  is  the  preferable  position,  where 
partner  wish  to  do  anjrthing  in  the  common   property,  exi 
ordinem;^  and  either  partner  can  insist  upon  the  division  of  c( 
mon  property,  any  particular  compact  to  the  contrary  notwit 
standing,^  for  which  the  quaint  reason,  quia  socUtas  est  m{ 
discordiarum^  is   given,  and   the  same  provisions   obtain  wl 
apply  to  the  judUittm  famili^e  herciscund^J 

The  communi  dividundo  judicium  is  therefore  personale  (?  wk* 
tum),  duplex  J  bona  fidei^  ad  res  communes  dividundas^  adjt  ~ 
candasvey  pnestandumque^  quod  socius  socio  ex  aquo  bonoque  debet 


§  2124. 

Actio  penonalii       It  will  be  remembered,  that  it  has  been  stated  under  the  pi 

ex  tettamento.     head,®  that  if  a  legatee  out-live  the  legator  but  an  instant, 

legacy  vests,  and  passes  to  his  heirs,  which  is  technically  exprc 

by  die  word  cederi ;   thus  Ulpian  ^   says,  Cedere  diem  signijicel 

incipere  deberi  pecuniae  ;  venire  diem  signijicat^  eum  diem  venisu 

quo  pecunia  peti  possit;  formerly  this  was  not  so,  the  Lex  JuBi 

et  Papia  Poppaa^  passed  under  Augustus,  enacted,  that  no  le 

should  vest  before  the  opening  of  the  testament.    This  kw 

public  pillage,  Justinian  very  judiciously  repealed.^    It  will  nc 

be  out  of  place  to  premise  a  rew  words  with  respect  to  this  livj 

in  explanation  of  the  action  under  consideration. 

£ffectofthe  The  Papian  Poppsean  law^^  had  a  double  object,  and  contaii 

PapianPoppcan  fyfQ  entirely  distinct  provisions:   the  one  was  directed  to  th( 

^'  encouragement  of  marriage,  and  against  ccelebes^  or  unmaniH 

men,  on  whom  a  tax  was  imposed,  and  an  honorable  Tt\ 

given  by  way  of  privileges,  and  exemptions  to  those  who  had 


» %  1779,  h.  op.  5  P.  10,  3,  1,  aq.  J  c. 

10, 3, 3. 

«  P.  10,  3,  29,  pr. 

14.  19,  %  4. 

'  Id.  7,  *  4- 

*  Id.  12  &  28. 

*Id.  14,  §2)  Id.  15. 


^  Id.  6»  ^  II  ;  Vide  Cod.  lit  oomo 
utriuaque  judicii. 

*§i5i8.  •P.  50, 16, 113. 

*'  C.  6,  5iy  de  caducis  toUeadif ;  C  9, 
589  de  informandu  paiiit  ctelibstas  f 
orbitatif  et  de  decimaiiif  lublam:  C  ic, 
ID,  de  bonis  vacaatibus. 

"  h  379>  «o»  57*1  634.  «5o>  *^'  ^''- 
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certain  number  of  children.^    The  principal  object  pf  this  was  As  lo  celibacy, 
to  encourage  and  force  a  legitimate  population  in  Italy^  stript  of 
its  population  by  the  civil  wars,  and  incidentally  ^o  improve  the 
revenue. 

The  second  division  of  the  law  was  more  direct,  and  proposed  As  to  the  trea- 
to  restore  a  tone  to  the  public  treasury,  by  the  coi^fisSatiori  of  "^T* 
testamentary  bequests  on  technical  grounds. 

The  first  portion  of  this  law  is,  therefore,  commonly  i  called  Bonacaduca. 
atlihitariay  and  the  latter  ^aduciaria}  thus  Ulpian,^— oi  n^mo 
lity  ad  quern  bonarum  posssessio  pertinen  possit  aut  sit  quidem^  sed 
jus  suum  omiserity  populo  bona  deferuntur^  ex  lege  Julia  caduciaria* 
To  this  same  law  is  to  be  refered  the  invention  of  bona  vacantia.  Bona  Tacantia. 
Under  Hadrian,  Constantine,  Theodosius  II.,  and  Valentinian 
m.,  the  legioy  or  vexillatioy  ecclesiastical  communities,  and  other 
corporations,  obtained  the  right  of  vindicating,  bona  vacantia^ 
left  without  a  claimant  by  a  soldier,  ecclesiastic  or  corporate 
member  respectively,  even  as  against  the  fiscus.  Much  of  the 
inconvenience  resulting  from  this  had  been  already  obviated  by 
the  introduction  of  a  successio  ordinum  et  graduum.^ 

He  who  was  childless  could  only  enter  upon  half  of  any  legacy  left  DUabiittiet  of 
him ;  the  residue  flowed  into  the  ararium  as  caducum^  cadit  ab  eo*  ^^  childless. 
Married  persons,  who  had  no  issue,  could  only  dispose  of  one* 
tenth  of  their  property  i  the  residue  was  caducutn.  All  legacies 
fell  to  the  arariuM  where  the  legatee  died,  indeed,  after  the 
testator ;  but  before  the  opening  of  the  testament,  a  sort  of  de- 
ferred vesting. 

This  law  is  still  in  force  in  England :  the  Treasury  occupies  all  Exists  in 
taduca  in  cases  where  there  is  no  testament,  or  where  it  is  null,  ^nsi^nd. 
and  there  are  no  heirs,  ab  intestate^  extant,  or  where  only  natural 
diildren  remain,  or  where  the  heir  is  incapacitated  by  his  status 
fr(Mn  taking ;  on  petition  in  practice,  however,  the  Treasury  repays 
these  sums,  with  the  deduction  of  the  legacy  duty  of  ten  per  cent 
due  from  non  relatives;  but  the  residuary  legatee  takes  aU  un- 
assigned  portions  of  the  inheritance. 

The  actio  personalis  ex  testamento  is  founded  upon  the  implied  Summary  of 
obligation  of  he  who  administers  to  the  estate,  to  hand  over  lega-  ^^  *p*^°  P*'" 

•  J   ^_    ^  ^      ^i_  •  i^i_        1.    •  sonaliicx  testa- 

aes  and  trust  moneys  to  the  proper  parties,  although  m  cases  mento. 
of  distinct  objects  bequeathed,  the  legatee  has  his  rei  vindicatio  or 
real  remedy,  quibuscumque  verbis  aliquid  relictum  sitj  liceat  lega- 
tariis  id  persequi  non  solum  per  actiones  personaleSy  sed  etiam^  per 
in  reniy  et  per  hypothecariam,^ 

Since  the  assimilation  of  legacies  and  bequests  in  trust,  the 
form,  by  vmdication,  has  become  unimportant,  by  reason  of  the 
legal  lien  or  hypothek  given  to  the  legatee  on  the  estate. 

The  amjusto  bonorum  et  heredis  defuncti^  places  the  heir  in  the 

*  S  77a»  h-  op.  *  I.  2,  ao,  §  a. 

»Fng.i7,§7;  C.  lo,  10.  *  P- 46,  3»  75  &  95>  §  *• 

^  >375»^i4*7>h- op- 
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this  acdoa. 


I^ce  of  the  deceased  in  retpect  of  all  matters,  save  those  pnxtij 
personal  i  ^  hence  he  must  pay  debts  and  legacies,  so  fiu-  as  the  estite 
goes,*  which  latter  is  looked  upon  as  an  obHgatio  quasi  ex  cmtractu 
diough  some  modem  jurists  deny  this.* 

Hence  Ae  adi9  firsonaUs  ex  testamenti  is  competent  1^  him 
to  whom  any  bequest  is  left,  and  his  heirs,  against  the  admizits- 
trator  of  the  inheritance  and  his  heirs,  ^  tbe  object  bequeathed  to 
him  or  its  value,  with  indemnity  for  the  laches  which  he  tsacf  hare 
committed  y  the  degree  of  which  is  ruled  bv  the  general  rules  of 
the  culpa  and  circumstances  of  the  individual  case.* 


Condlctio  in- 
debid. 

lies  for  erron 

of  fact. 


The  eondictio  indihiti  is  the  remedy  arising  out  of  the  sobtti: 
indiUtif  where  one  pa3rs  and  die  odier  receives  in  error. 

The  cmdictio  indihiti  lies  for  errors  of  iact^  not  of  law ;  and 
the  obligations  of  the  payer  and  payee  are  so  «milar  that  k  is  br 
some  authors  termed  zf>r&msitnMmJ  This  action  has  been  alrcacfy 
so  fully  discussed  that  it  is  unneoeasaiy  here  to  go  into  it  i^;ain  a: 
any  length.^  In  summa^  then,  this  action  does  not  lie  when  the 
payer  pays,  being  aware  of  the  fact,'  to  which  categoric  those  do 
not  bdong,  who  pay  in  doubt^^  or  in  error  of  law  ;^  women, 
minors,  soldiers,  p^isants,  and  the  like,  are.  excused  from  know- 
ledge of  the  law  ;^  or  who,  mistaking  the  fact,  pay  in  consequence 
of  an  obligation  in  itself  legal  in  point  of  law,  founded  od  such 
erroneous  &ct.^ 

Generally,  the  payer  cannot  avail  himself  of  this  remedf  if 
the  debt  be  naturally  due  ;^  as,  for  instsmce,  on  a  pactum  nrndMrn^^ 
except  the  civil  law  clearly  denies  either  action  or  exception  on 
such  natural  obligation,  such  as  of  a  woman  who  has  become 
security  or  interceded  for  another,^  and  of  pupiQs  contractn^ 
oilt  their  tutor's  authority.^? 

Where  the  debt  is  not  civilly  but  only  naturally  due  as  a 
made  under  duress,  nutus^  or  where  it  is  due  neither  natundly  or 


*  P.  4t,  2, 13. 

*P.  SI99  2y  S)  C  6,  309  10  ft  1A» 
%  xa,  14,  15)  P.  »i,  3,  X,  pr.  ^  1$  C  4, 
51,  3 ;  P.  4a,  8,  a3  j  P.  39, 6,  17 ;  Nov. 
I,  a,  §  a. 

*  Haldtts  in  Themisy  torn.  7,  p.  5a4 ; 
coQtn  van  Alien  in  Mm.  Beydngen  tot 
Regdigeleerdheidy  t.  4,  p.  177  ^  >S>ui, 
contra  Haldm  in  Hugo.  CSt.  Mag.  vol.  6, 
n.  17;  P.  44,  7,  5,  ^a;  L  3»«7»^5; 
P.4»»4»3>Wt-|  M.4' 

*  4  i785»  ^'  op* 

*  4  1786-8,  sq.  h.  op. 

*  fc-  4»  5»  7  J  P-  »a*  ^»  9  •  C-  »>  »8f 
10  {  P.  la,  69  7  fc  6. 


^  '•  3t  »7»  S  »• 
'  %  17S6,  h.  op. 

*P.  xa»  6,  i»  (  t;  Id.  50;   P.  5o» 

'•  P.  xa,  6,  a ;  C  4,  5,  nit. 
"  C  i»  iS»  Id;  P.  asy  6, 9;  P.  ta,  6>, 
7 ;  C.  6,  50, 9. 
**  P.  aa,  6,  9  ;  C  I9  x8^  nit. 
^Id.  65,^  3  J  Id.  5a. 
»•  Id.  13, 19,  3S,  %  a. 
»*  Id.  64. 
»•  Id.  40. 
"  Id.  a6|  §  3f  7 ;  M.  40^  54,  56* 
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civill)r,i  as  when  it  has  been  paid  by  another  than  him  who  owed 
ic,  or  to  another  than  him  to  whom  it  was  owed.' 

This  contract  resembles  that  arising  out  of  a  mutuumy  hence  the 
contract  is  strict!  juris.^  If  a  species  is  to  be  restored,  its  incre- 
ments and  accessions  may  be  included  in  the  suit;  or  if  the  species 
have  perished,  then  its  estimated  value ;^  but, not  interest  on 
money,  where  a  quantity  is  sought  to  be  recovered.^ 

It  is  therefore  not  allowed  on  the  ground  of  a  transaction  juris- 
jurandiy  or  ni  judicata^^  because  these  are  founded  in  truth ; 
neither  in  cases  in  which  lis  inficiando  crescity  because  that  which 
is  paid  under  such  circumstances  is  held  to  have  been  paid  on  the 
ground  of  a  transactio ;  ^  nor  where  done  pietatis  causa^  because  it 
is  then  held  to  have  been  done  wittingly.  It  is  otherwise  where 
there  has  been  a  specific  renunciation,^  because  then  the  renun- 
ciation is  held  to  have  been  made  in  error. 

Hence  it  follows  that  the  condictio  indihiti  is  an  actio  personalis  Smnmary  of 
it  stricti  jurisy  competent  to  him  who  has  only  paid  that  which  is  **>"  ^sAsm, 
not  due  by  an  error  in  fact,  and  to  his  heir,  against  him  who 
has  received  in  ignorance'^^^  for  the  restoration  of  that  which  has 
been  so  paid* 


•    '  §  2126. 

The  condictio  oh  causam  datam  causam  non  secutantj  sometimes  Condicdo  caun 
tanned  ob\  causam  datiy  is  erroneously  said  to  be  founded  on  the  *****  *^°"  °°" 
innominate  contract  do  ut  des  or  do  ut  facias^  which  derive  their     ^ 
effect  from  performance  on  one  side,   and  have  the  incident  of 
retnurtation  ;^^  and  that  it  follows  thence,  that  he  who  has  received 
no  value  for  what  he  has  given,  may  require  back  the  object 
given  j  but  this  is  evidently  an  erroneous  view,  since  it  is  not  a 
question  of  rescinding,  but  of  fulfilling  a  contract,  hence  it  is 
assimilated  to  the  obligations  arising  out  of  the  implied  contract  of 
him  who  receives  any  object  to  return  it,  if  he  perform  not  the 
conditions  on  which  he  received  it.*^ 

This  condictio  lies  ^  for j  anything  given^  datum j  but  not  done.  Comparison  of 
factumj  for  some  causa  futuraj  in  which  consists  the  distinction  ^«  action,  and 
between  it  and  the  condictio  indebiti.     It  differs  from  the  condictio  Sdebiri*et  rine 
me  causa^  in  respect  of  there  being  a  cause  on  which  it  is  based,  causa,  and  ob 
whereas  the  condictio  sine  causa  has  no  basis ;  being  for  a  causa  torpem  causam. 
hmsia^^  it  differs  from  the  condictio  ob  turpem  causam. 

'  ]<L  16, 29, 41.  "  P.  12,  6,  3a,  §  2. 

'P.  12,6,65,^9}  C.4,  5,5.  •Id.ult.§3. 

!•  4, 6,  ^  2S.  '^  For  if  in  fraud,  there  is  the  condictio 

*  7>  159 199  ^  2.  furtiva,  P.  de  solut.  38,  §  i. 

JC,4,5, 1.  "P.  I9t5>5>§*5  M.  7- 

P.  14,6,26,  %  12}  Id.  65,^  i;  C.          "P.  4,23,  13,  §  2. 

4iS»J»  1.4,6,%  II,  ••0.4,18,6,7. 

'I.4»5»i7.  ^P-  "»  5»  15  W.  I,  §1. 
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Snmmaiy  of 
this  action. 


Coadictto  sine 
causa  or  causa 
data  causa  non 


Asiimjiated 
implied  obliga- 
tions. 


The  principle  upon  which  it  is  founded  is,  that  none  shall  inrich 
himself  at  another's  expense ;  hence  it  lies  as  often  as  the  one  side 
fail  in  performance,  or  repent  him  of  his  bargain  before  it  ks 
been  clinched  by  performance  on  the  other  side,  notwithstaxuiiiig 
that  such  latter  party  is  willing  to  stand  by  his  contract,^  or  where 
unwilling  to  perform  his  part  as  in  honesty  bound  to  do,^  or 
being  prevented  by  accident  is  unable  to  do,'  but,  nevertheless, 
still  refuses  to  return  the  amount  received. 

This  action,  extending  to  and  against  heirs,  is  a  proof  of  its 
origin,  ex  contractu:  it  does  not  extend,  therefore,  to  singuhr 
successors.^  The  object  is  recoverable  with  all  its  rights,  fruits, 
and  accessions  j^  but  being  a  contract  stricti  juris ^  interest  is  not 
included ;  but  the  value  of  a  thing,  no  longer  extant,  maj  be 
recovered. 

In  summa,  therefore,  this  action  is  personalis j  stricti  juris^  com- 
petent to  him  who  has  given  something  for  a  future  cause,  and  u 
his  heirs,  against  him  who  has  not  performed  his  part  of  the  ^ce- 
ment, and  his  heirs,  yor  the  delivery  of  a  thing  given,  and  aU  15 
rights,  fruits,  and  accessions,  without  interest  or  the  value  of  such. 

§  2127. 

The  condictio  sine  causa^  includes  all  those  cases  which  neidier 
come  under  the  categoric  of  condictio  indebiti  or  ob  turfem  vd 
injustam  causam^  for  a  man  may  be  in  possession  of  his  neigh- 
bour's property  without  payment,  or  who  may  have  received 
monev  for  some  future  cause  which  has  not  been  realized  in  tk 
sequel.  Thus  a  fuller  may  have  lost  a  garment  he  had  to  dean, 
and  paid  the  value,  but  it  may  afterwards  turn  up,^  or  a  creditor 
may  be  still  in  possession  of  the  obligation,  chirograpbunij  of  his 
debtor,  which  has  been  paid.  A  woman  may  have  paid  the  iss^ 
but  the  marriage  may  subsequently  not  come  ofF. 

This,  then,  is  an  actio  personalis^  competent  to  him  whose 
property  is  retained  by  another,  against  him  who  so  retains  it 
without  just  cause,  for  specific  restoration. 

§  2128. 

It  has  been  before  observed  that  there  are  certain  obUgadons 
which  may  be  assimilated  to  known  categories,  although  they  can 
hardly  be  placed  within  diem,  and  ranged  under  the  same  bead  as 
has  been  remarked  in  a  former  portion  of  this  work.® 

It  will  not  be  necessary  again  to  treat  of  them  in  extensoj  but  to 
refer  the  reader  to  those  parts  of  this  work  in  which  they  are  treated. 


I 


[  P.  la,  4, 1.  2,  3,  5,  pr.  §  a. 

8,0. 

»  C.  4,  6,  5  5  P.  12,  4,  ulL 
*  C.  12,  4,  2,  3,  8. 


C.  4,  6, 


•  C.  4t  64,  8. 

•  §  I797>  ^-  op- 
^  P.  12,  7, 2. 

•  §  1797,  h.  op. 
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Halifiix,^  finding  in  the  Institutes  the  three  actions,  de  constituta^  Hallux's  error. 
ii  pecuUoj  and  de  jure  jurando  voluntarioy  following  obligations 
arising  out  of  implied  contracts,  has,  without  more  ado,  assimilated 
them  to  these ;  but  a  slight  examination  would  have  shewn  such 
not  to  be  the  fact.  Their  being  prstorian  remedies  certainly 
does  not  make  them  implied  contracts,  or  even  similar  to  such. 
For  instance,  the  cmstitutum  is  assimilated  to  the  stipulation  and, 
consequently,  the  action  arising  out  of  it,  termed  de  constituta 
pecuniaj  resembles  the  actio  ex  stipulatu^  of  which  it  is,  in  its 
origiD,  a  praetorian  extension.  • 

The  actio  de  pecuUo^  however,  is  found  in  the  Institutes,^  under 
the  tide, — ^uod  cum  eo  qui  in  aliena  potestate  est  negotium  gestum 
tne  dicatur^  and  the  actio  in  factum  de  jure  jurando  partakes  of  a 
nature  perfectly  distinct  and  anomalous,  which,  however,  can 
under  no  circumstances  be  assimilated  to  implied  contracts ;  it 
belongs  to  process,  and  may  be  accessory  to  many  actions  totally 
diferent  in  their  nature;^  these  inadvertences  must  not  be  per- 
petuated. 

§  2129. 

The  actions  which  are  really  assimilated  to  those  arising  out  of  Actions  on 
implied  obligations,  are  the  law  of  average  where  an  implied  "e«ges  »»<* »« 
contract  may  be  said  to  exist  between  co-freighters  of  a  vessel,  to 
indemnify  each  other  against  acts  done  of  necessity'  for  the  preser- 
vation of  their  common  property.  We  find,  however,  no  condictioy 
or  actio  ex  lege  Rbodioy  and  some  traces  of  it  would  have  survived 
had  it  ever  existed  ;  the  plaintiff  must^  therefore,  have  been  driven 
to  other  remedies.*  Thus,  he  who  lost  his  merchandise  by  lighten- 
ing the  ship,  ha»  his  actio  ex  locato  against  the  master,  who,  on  his 
part,  can  exercise  his  right  of  retention  on  the  merchandise 
uved,  until  contribution  be  made,  or  he  may  bring  an  actio  ex 
anducto  for  the  rateable  assessment  and  division  of  the  damage,' 
or  he  may  cede  his  right  of  action  to  the  carriers.^ 

§  2130. 

The  actio  funerariaj  for  the  expenses  of  burial  against  him  Actio  fusenrit 
whose  duty  it  is  to  perform  this  oifice,  is  assimilatable  to  the  a«am»i»teto 
mptiorum  gestio*   Hence,  Heineccius^  correctly  tertns  it  actio  pra^  **^^**  °^'  ^*^' 
tma  personalis  ex  quasi  contractu  negotiorum  gestioni   aemulo 
adioque  bona  fideiy  qua  in  suhsidium  et  cum  privtlegio  pralationis 
<^tur  ei  qui  sumptus  in  funus  alienum  fecit-'^ejusque  haredi  contra 
w  ([Uflnu  funerandi  inambit  officium — eorumque  heredesy  ad  sumptus 
illos^  pro  aefiincti  facultatibus  et  dignitate  factos^  recuperandos.^ 


Heucc  £.  I.  ad  Pand.  14,  i,  ^  150. 


'  Id.  2,  pr.  ^  2. 

^  £.  I.  ad  Pand.  ii|  7)  ^  279. 
•P.  11,7,31,^2. 
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§    2I3X. 

Milt  actHMit.*  Before,  however,  passing  to  the  next  Tide,  which  treats  of  the 
actions  arising  out  of  offences  real  and  implied,  some  remark  must 
be  made  on  the  omission  of  mixed  actions  :  Those  usually  placed 
under  this  head^  have  been  transferred  to  more  appropriate  ate- 
gories.* 

Now  Justinian  distributes  his  actions  into  two  great  divisions, 
in  remind  in  personam^  and  then  he  tells  us, — ^u^edam  actina 
mixtam  causam  obtimre  videntur^  tarn  in  rem  quam  in  perseKom; 
and  then  goes  on  to  instance  the  familia  hirciscunda  actk^  the 
communi  dtvidundoy  and  the  finium  regundmrum^  because  the  judge 
has  the  discretion  in  adjudging  the  object,  and  in  equalizing  the 
burden  by  amercing  the  other  party  in  a  money  payment.  It 
would  not  be  difficult  to  prove  the  want  of  foundation  for  tbis 
distinction,  if  it  were  necessary,  and  if  the  compilers  of  the  Insti- 
tutes from  those  of  Gaius  really  meant  this,  for  it  is  perfecdy  dear 
that  these  are  real  actions,  the  inheritance,  or  common  propcrtr, 
.  is  to  be  divided  ;  or  the  land  wrongfully  indosed  by  the  one  part?, 
in  settinz  up  his  fences,  is  to  be  assigned  to  the  other.  These 
are  deany  remedies  in  rem;  and  it  is  but  an  inddental  £ut,  tha: 
the  judge  is  allowed  the  discretion  of  commuting  any  part  for  a 
money  payment ;  indeed,  the  rule  of  the  English  law  serves  to 
explain  this,  and  is  termed*  owdty  of  partition ;  still  the  nature  of 
the  property  is  not  changed,  for  where  land  is  sold, under  com- 
pulsory powers,  the  produce  of  the  sale,  when  paid  into  court,  is 
looked  upon  as  realty,  and  must  be  re^invested  in  land,  if  the 
land  has  been  subject  to  an  ititail  or  trust,  and,  via  versay  person- 
alty in  trust  invested  in  land  may  be  disintailed. 

Nor  is  the  case  different  where  a  penalty  is  attached:  the 
thine  in  question  is  restored,  but  inasmuch  as  a  certain  penalty  is 
incident  to  the  taking,  that  is  also  adjudged.  The  causa  could  only 
be  said  to  be  mixta^  with  some  degree  of  truth,  when  it  lies  in  the 
alternative  j  but  hardly  even  then,  since,  if  the  penal^  or  value 
be  sued  for,  it  is  a  personal  action  ;  but  if  the  thing,  it  is  real,  with 
more  reason  may  it  be  said  that,  in  such  case,  two  actions  are 
combined  in  one  suit,. and  it  is  in  this  sense  that  the  word  mixta 
must  be  understood,  viz.,  that  to  avoid  the  inconvenience  of 
bringing  two  actions,— one  for  the  thing,  and  a  second  for  the 
personsd  claim,  be  it  penalty  or  damages,  —  and  to  avoid  the 
objection  which  might,  in  some  cases,  be  raised,  of  one  acting  2s 
an  estoppd  to  the  other,  both  are  allowed  to  be  brought  in  com- 
bination, so  that  the  Judgment  on  both  being  simultaneous,  the 
one  cannot  be  said  to  have  interfered  with  the  other. 


*  I.  4,  67  §  10 :  Halifu,  3,  x,  ^30.  '  §  ai2a,  h.  op.  j  vide  et  Ktiofies  pa- 
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TITLE     VII. 

• 

Actigoes  ex  Delktis— Acdo  in  Simplum— In  Duplttm^In  Tripluffl— In*Quadniplum-- 
Coodlcdo  Fardva-^Acdo  Fard — ^Renim  Amotamm— De  Vi  Bononim  Raptonim — 
De  Torbft — ^In  Tiiplum  Contra  Yiatores — Legis  Aquiliae — De  Legatis  Venerabilibus 
Lods  Vd  Ecclobe  Relictu— De  Injuriit  et  Famosit  Libellis — £x  Lege  Cornelia  de  In- 
juria—Retonio— Actio  de  Servo  Corrupto — De  Aleatoribut— De  Fugitivis — ^Actio 
Contia  Menaorem  qui  Falsnm  Modum  Dizexit— Actionea  Popularea — ^£x  Obliga- 
donibos  goasi  ex  Delicto— Actio  de  Albo  Corrupto— In  Factum  Contra  £um  Qui  Jus 
Novum  Statnent  ant  Impetraverat— Contra  Euip  Qui  Jus  Dicenti  Non  Obtempe- 
nTent— Contra  Enm  Qui  in  Jut  Vocatum  Vi  Exemit— Contra  Eum  Per  Quem 
Factum  Est  Qjio  Minos  Quia  in  Jodicio  Sistat — ^Actio  Contra  Eum  Qui  in  Jus  Vocat 
Patrem  aut  Patronum^  Actio  in  Factum  de  Calumniatoribus— Actio  Suspecti  Tutoria 
—Actio  Contra  Judicem  Qui  Litem  Suam  Facit — ^De  Dejectis  et  Eflfusis — De  Suspensb 
et  PoBtii-4)e  Rccepto—Condictio  ob  l^urpem  vel  Injustam  Causam. 

§   2132.- 

We  have  now  arrived  at  the  consideration  of  the  remedies  Actions  on 
applicable  to  ddicta  or  maleficia^    such  as  .have  already  been  ^^'^H^J'^ions 
described  in  the  first  Title  of  this  book,*  together  with  the  distinc-  ddScto." 
tion  between  public  and  private  penalties.^    The  Institutes  '  lav  it  Pan«  are  in 
down  broadly,  omnes  actionef  vel  in  'simplum  concepts  sunt^  vet  in  J™?^""'}^" 
dufhim^  vel  in  triplum^  vel  in  quadrupluniy  which  is  the  limit  of  tripium)  in 
penal  damages.     These  sums,  however,  include  the  thing  sought  quadmpium. 
to  be  recovered,  or  its  value  :  thus,  the  simplum  arises  out  of  the  ^  »«pi»»' 
itipttlatioj  mutuumj  emptioy  venditioy  locatio^  conduction  mandatum^ 
and  many  others,  because  in  these  no  more  is   sought  to  be 
recovered  than  is  actually  due ;  in  other  words,  a  certa  pecunioy 
or  simple  debt,  is  claimea,  without  any  damages  for  delay,  or  on 
odier  ground  \  but,  in  the  case  of  a  duplum,  or  single  damages,  in  dupiam. 
tbe  object  is  claimed,  and  a  sum  equal  to  it,  by  way  of  damages. 
Instances  of  this  occur  in  thefts  non-manifest,  the  damnum  injuria 
of  the  Aquflian  bw,  the  depositum  injiciando  cretum ;  the  action 
for  corrupting  a  slave,  by  inviting  him  to  run,  or  commit  acts  of 
insubordination,  incur  extravagant  expenditure,  or  for  otherwise 
deteriorating  him,  termed  actio  de  servo  corrupto^  and  which  lies 

'%i883,h.op.  U.4«6,§2i. 
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against  the  person  who  has  committed  such  offense.  In  esti- 
mating the  value  of  such  slave,  the  objects  which  he  has  either 
squandered  or  taken  off  with  him,  are  computed  as  part  of  bis 
value,  and  the  double  of  this  estimate  is  the  sum  due  to  the 
master, 
la  tripiom.  The  triplumy  or  double  damages,  lies  against  officers  of  justice 

In  quadrupluin.  for  exacdon,  and  the  quadruplum^  or  triple  damages,  in  the  case  of 

manifest  theft. 

The  English  law  has  no  parallel  to  this,  except  in  the  penal 
revenue  acts,^  in  which  a  penalty  in  addition  to  the  amount  of  m 
due  is  charged  upon  a  defaulter  attempting  to  defraud  the  state. 
These,  however,  are  public  penalties,  while  those  of  Rome  were 
private.  The  law  of  England  knows  no  means  of  impo^ng  a 
certain  penalty  in  an  action  arising  out  of  obligation  founded  in  tort, 
or  otherwise  than  bv  assessment  by  a  jury,  the  members  of  which, 
however  they  may  be  directed,  cannot  be  bound  by  any  measure 
of  indemnity,  in  any  particular  case,  though  the  verdict  may  be 
upset  on  the  ground  of  excessive  damages. 

Now,  in  analysing  this  species  of  action,  it  would  be  difficuii 
not  to  see  that  there  are  here  two  distinct  remedies  consolidated 
in  order  to  answer  a  certain  purpose,  the  one  consisting  in  tba: 
action  which  follows  the  property  existing,  or  by  commutation  of 
the  value  of  it,  called  actio  rei  persecutorioy  and  the  other  which 
follows  the  penalty,  termed  4ictio  poenae  persecutoriay  or  short 
paenalis.  By  combining  these  two  remedies  into  one,  we  arrive  at 
an  anomalous  result.  The  thing  is  claimed  by  one  compooent 
part,  and  the  duplum^  tripluMy  or  quadruplum  by  another;  the 
former  element  obtains  acknowledgment  of  the  right  to  the  object, 
together  with  its  specific  return,  or  its  fullest  value ;  the  btter 
punishes  for  the  invasion  of  property  \  it  is,  therefore,  restitution 
combined  with  a  stated  ratio  of  damages  for  illegal  detention. 

Now,  as  this  is  a  condictio  in  the  cJd  and  not  in  the  new  signifi- 
cation of  the  term,  it  may  be  considered  as  equivalent  to  vbuSaitis; 
but  the  term  actio  pcenalis  includes  the  actio  rei  et  poenae  per- 
secutoria.  Justinian  states  that  the  Twelve  Tables  introduced  it 
from  a  detestation  of  theft ;  but  it  would  have  been  clearer  to 
have  told  us  that  the  Twelve  Tables,  from  such  detestation  of 
theft,  had  allowed  the  combination  of  two  actions  in  one,  whereby 
all  objection  arising  on  logical  grounds  would  have  been  obviated, 
and  the  real  fact  stated. 

The  proof  of  the  correctness  of  this  new  view  lies  in  the  feet  ot 
the  actiones  rei  persecutoria  and  pcenales  not  being  inconsistent  or 
incompatible  with  each  other.^ 

*  The  statate  book  containB  the  mode-  an  attempt  to  coniolidate  in  iSiS  '^ 
nxt  number  of  1600  of  thaae  actty  which      cxeaaed. 

«  %  1909,  h.  op.  J  P.  47,  a,  56,  S  y 
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The  delictum  Jiirti  ^ves  list  to  the  condicth  Jurtiva y  which  is  Thecondictio 
an  action  for  the  recovery  of  the  object  stolen.^     By  this  remedy  ^'•"▼a- 
the  owner  of  the  object  condicit  rem  suam}  according  to  Jus-  chawSer.  **^ 
dnian's  definition,  the  use  of  the  term  is  anomalous,  because,  in 
alluding  to  personal  actions,  he  says  they  are  termed  condictions,^ 
and  this  is  rather  a  vindication  of  property,  where  the  actio  vindi- 
tatmis  or  ad  exhibendum  will  lie  in  most  cases.      The  pecu- 
Ibrities  of  the  condictio  furiiva  consist   in  its  arising  out  of  a 
delict,  and  yet  not  cariying  with  it  the  penalties  of  inramy,'  in  its 
extending  against  heirs,^  which  actions  arising  out    of   causes 
eminendy  personal  do  not. 

An  endeavor  has  been  made  to  account  for  these  anomalies  by  Theories  hj 
urging  that  the  vindicatio  would  not,  in  all  cases,  be  a  sufficient  ^^*^  **- 
remedy,  because  it  would  not,  in  its  original  form  for  instance,  lie  ^ 
against  those  who  were  fraudulently  out  of  possession. 

It  is,  moreover,  urged,  that  an  actio  rei  persecutoria  cannot 
involve  the  penalties  of  in&my ;  and,  with  respect  to  the  last 
point,  its  extending  against  heirs,  that  having  been  converted  into 
the  property  of  the  thief,  it  passes  to  his  heirs,  who,  therefore, 
ought  to  be  liable  to  reimburse  the  person  robbed,  upon  the  prin- 
ciple of  a  restitution.^ 

Hence  it  is  clear  that  the  condictio  furtiva  is  based  upon  a  Its  nature. 
<lelict,^  and  is  personal,  because  it  allows  the  recovery  of  the  object 
out  of  his  property,  from  the  thief  himself,  or  his  heirs.^ 

The  action  is  competent  to  those  who  are  the  true  owners,®  to  To  whom 
those  who  possessed. the  object,  but  not  to  legatees  ;»  and  to  those  «*«»?«'"*• 
who  have  not  alienated  the  thing  stolen,^^  to  those  who  may  be 
considered  as  owners  in  respebt  of  the  thief,  such  as  those  who 
possess  in  good  faith,^^  and  tutors  acting  for  their  pupills.^ 

No  other  title,  or  jus  in  r/,  but  that  of  ownership  will  suffice, 
unless  a  condictio  incerti  be  brought,  as  upon  the  possession,  or  for 
interest  J  ^  for  he  who  is  deprived  of  all  legal  title  in  the  object 
stolen  is  held  intided  to  a  condictio  in  a  much  less  degree  than 
the  commodatary  or  depositary  ;/♦  but  the  heir  may  bring  it. 

When  things  are  sought  to  be  recovered  from  out  of  the  estate  A^it  whom, 
of  a  thief,  this  condiction  lies  against  him,  whether  he  be  in  actual 
possession  or  have  ceased  to  be  so  without  fraud,  upon  the  prin- 
ciple of  a  thief  being  always  in  fraud,  and  always  in  default. 


J  1908, h.  op.;  p.  13,  I,  a,  3. 

1. 4, 6, 4  15  5  Gain.  4,  §18. 

f-44,7,3fi;  W.9- 


^  Id.  I. 
M4.li. 


*  Id.  10,  §  a. 
»o  P.  50,  17, 136. 
"  P.  47,  a,  56,  ^  pen. 
»«P.  13,  1,  12,  §  ult.;   P.  47,2,15, 
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tJtilitBr. 
IntoCdiim. 

Agumt  heiii. 


Obiigitioiit  of 
the  thief  to 
icidtatioa. 


Condictio  certi 
andiocerti. 


When  it  will 
not  lie. 


It  lies  utiEtir  against  pradones  et  raptoresy  despoikrs  and  rob- 
berS)^  who  are  in  die  categoric  of  thieves,  but  not  against  him  vriio 
advised  and  counselled  the  theft.*  It  lies  against  many  tUeves  n 
solidumj  satisfaction  by  one  of  whom  is  nevertheless  allowed  to 
liberate  the  rest  from  their  obligation.*    ' 

The  liabili^  of  heirs  extends  onlv  to  that  which  ma^  have 
come  into  their  possession,^  and  one  heir,  beres  ex  asse^  is  luble  in 
solidumy  others  pro  rata. 

The  thief  is  bound  to  restore  the  object  cum  omni  causa^  with 
all  its  rights  and  pertinences/  or  the  highest  value  of  each  indivi- 
dual thing.^  Lastly,  their  condiction  may  be  for  a  certain  or  an 
uncertain  thing.7 

The  condictio  certi  is  competent  to  the  dominus^  or  owner,  or  ti 
him  who  is  reputed  owner  ;^  the  condictio  incerti  to  whomsoera 
may  possess  a  right  on  the  object,  and  to  the  heirs  of  such  posoo 
against  the  thief,  or  many  in  solidum^  and  his  or  their  heirs,  for  so 
much  as  may  be  tracea  to  his  or  their  possession  ;  it  lies  for 
the  restoration  of  the  thing  stolen,  with  allits  rights  and  app1IIt^ 
nances,  or^r  the  highest  value  it  ever  bore. 

But  this  condiction  will  not  lie,  if  the  owner  shall  have  alienzted 
the  stolen  property  ;9  If  he  shall  already  have  received  either  die 
thing  or  its  estimated  value  ,^^  If  he  shall  have  refosed  to  receive 
the  object  without  sufficient  and  just  cause,^^  inasmuch  as  no  one 
is  silly  enough  to  seek  to  obtain  by  litigation  that  which  the  other 
party  offers  to  him ;  If  the  obligation,  arising  out  of  the  delict  d 
theft,  have  been  extinguished  by  a  novation,^^  because  in  all  such 
cases  there  is  a  sufficient  answer  to  this  condictio. 


* 


a 

•3 


Actio  furdy  how 
differing  in  iti 
nature  from  the 
condictio  iiir- 
tiva. 


S  2M34- 

The  actio  furti  differs  from  the  condictio  furtiva  in  this,  that 
the  former  is  for  recovery  of  the  penalty,  the  latter  for  that  of  tis 
object  stolen, — Furti  actio  poenam  petit  Ugitimam^  con£ctio  rm 
ipsam ;  ea  res  facity  ut  neque  furti  actio  per  condictionem^  neft( 
condictio  per  furti  actionem  consumatur.  Is  itaque  cui  fffftim 
factum  est  J  habet  actionem  furti  et  condictionem  et  vindicatienm  i 
habet  et  ad  exbibendum  actionem.^ 

Now  we  have  seen  that  the  condictio  furtiva  is  only  competent  to 
the  dominus^^  and  that  a  condictio  furtiva  incerti  to  the  pawnee,  aod 


'  P.  13, 1, 10,  ^  I 
•  Id.  5, 6. 


▼  Id.  7,  §  I S  Id.  S. 
*  Id.  Sy  4  X  9  Id-  13 ;  Id.  nlL 
'  Id.  109  ^  a ;  Id.  ss ;  Id.  ». 
>•  Id.  xo  8c  14. 
"Id.  8;  0.4,89 2. 
» Id.  17. 

"  P.  13, 1,  7,  ^  I. 
"P.  13,  1,1$  P.47,a,5^i*- 
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there  it  stops,  others  have  not  the  remedy)^  but  all  interested 
have  their  actio  furti  agamst  the  thief  in  dupbinty  or  in  quad^ 
rupbun^  for  sin^  or  triple  damages,  according  to  the  circum- 
stances of  the  theft;'  liice  the  cmdictio^  it  Res  against  active 
accessories ;  but  it  goes  farther,  and  also  lies  against  those  who 
mendy  aided  and  abetted  the  theft,'  ope  et  consilio;  therefore  it  lies 
against  all  accessories  before  the  fact.     Generally,  then,  the  actio  a  more  com- 
furti  is  the  better  remedy,  because  it  gives  double  or  quadruple  P«J*n«'e 
value,  and  has  a  much  more  extensive  competency  as  to  plaintifis;  ^^^  ^' 
but  it  does  not  obtain  the  specific  return  of  the  stolen  object,^   ; 
consequently  if  such  return  be  desired,  it  becomes  necessaty  to   : 
bring  the  condictio  furtiva  in  aid  of  the  actio  furti. 

To  recapitulate,  then,  the  requirements  of  the  actio  fwrtiy  it  Reottirements 
must  be  premised,  that  it  lies  for  the  theft  of  an  object  susceptible  ^the  actio 
of  contrectatioy  therefore  of  a  moveable,  hence  fiiii  familias  and     ^' 
slaves  are  liable  for  theft  ;^  also  for  usus  /urtivusj  as  where  one 
uses  a  thing  without  permission,  or  otherwise  than  is  allowed  by 
the  owner  ;^  also  for  the  possossio furtiva^  when  the  lawful  owner 
has  deprived  another  of  an  object  which  he  naturally  and  justly 
possessed.7 

'Ry/iirtum  manifestum  it  is  implied,  that  the  thief  was  caught  Foitum  mui- 
in  the  act,  flagrante  delicto^  being  taken  by  chasing  and  clamor,^  festum. 
in  which  case  the  poena  is  in  quadruplum^  but  if  nee  manifestum^  it  Nee  maniAt- 
is  in  du^btm  only,^    These  are  the  only  two  distinctions  of  theft  *»*»• 
left  by  Justinian,  who  abolished  the  conceptum^  oblatumy  prohibitum^  Conceptum, 
and  nan  exhibitum^  by  name,  though  in  practice  these  distinctions  prohibitum, 
are  doubtless  maintained.  ^iSSm"""" 

Since   there   must  be   a  contrectatioj  it  will   not   lie   where  aboiuhed. 
one  goes  into  the  house  of  another  animo  /urandij  but  takes  Where  the 
nothing ;  such  person  is,  however,  punishable,  extra  ordinem^  as  a  ""°"  **' 
£rtctarius^^  because  the  animus  alone  is  insufficient  to  constitute  a 
thief,^  without  an  aiding  and  abetting.  Those  who  are  not  masters 
of  their  actions  are  clearly  not  obnoxious  to  this  action,  as  in- 
sane persons,  madmen,  infants,  and  infantia  proximi^  although 
such  as  are  pubertati  proximi^  are  punishable  in  a  milder  degree,^^ 
and  by  the  canon  law  he  is  not  accounted  a  thief  who  has,  pushed 
by  extreme  necessity,  appropriated  some  trifle  to  ^  his  own  use.^^ 
Although  no  action  lies  against  one  f6r  stealing  his  own  property, 
he  may,  nevertheless,  be  guilty  of  a  fraudeulnt  possession  of  it.^^ 

'P.  13,1,  la,  %  2 J  P.  13,  7,  4,  2;         •§  1901,  h.  op.}    P.  47,  2,  3,  pr. 
BuchJiobjar.  Abh.  m.  27.  ^  I. 
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Neither  will  it  lie  for  the  appropriation  of  an  biredhas  jacm^ 
because  the  proper  remedy  in  such  case  is  the  actis  txtikta 
btriditatis  $^  and,  in  liice  manner,  as  between  husband  ana  wife) 
the  actio  rerum  amotarum  *  lies.  A  filius  familias  is  not  liable  on 
an  action  of  theft,  for  robbing  his  father,  or  a  slave  his  master,' 
because  no  right  of  action  can  exist  between  persons  in  their 
relative  position. 

No  action  of  theft  lies^  if  the  animus  lucrum  fadrndi  be  want- 
ing \  hence  he  who  has  carried  off  ti  slave  girl  for  lustful  purposes, 
cannot  be  reached  by  this  action,^  but  resort  must  be  had  by 
the  remedy  given  ex  lege  jfquilia;  neither  does  this  actioa  lie 
against  one  whose  object  is  malicious  damages — indignity,  and  not 
profit/ 

Hence  the  actio  furti  may  be  summed  up  as  competent  is  the 
owner  of  the  object  stolen,  and  to  him  having  interest  at  whose 
risque  the  object  may  have  been,  and  to  his  heirs,  against  the  thief 
and  him  by  whose  aid  and  counsel  the  theft  has  be^  committed,- 
but  not  against  heirs  j  for  an  in  quadrupbcm  in  the  case  of  mani- 
fest, and  in  dupbim  in  the  case  of  non  manifest  theft. 


Actio  remm 
amotanun 
between  hui« 
band  and  wife. 


§  ai35- 

Between  husband  and  wife,  no  actio  fitrti^  properly  so  called, 
will  lie,  out  of  consideration  to  the  respective  positions  of  the 
parties,  unless  the  theft  took  place  ^fore  coverture,  in  which 
case  the  condictio  furtiva  may  be  brought  for  the  recovery  of  the 
property  \^  if,  however,  it  took  place  during  coverture,  and  in 
expectation  of  divorce,  the  person  robbed,  and  his  next  heirs, 
have  a  remedy  by  the  actio  rerum  amotarum  dinctai^  but  if  Li 
anticipation  of  death,  the  action  lies  utiliter  only,',  and  the  heir 
must  content  himself  with  the  bereditatis  petitioy  actio  ad  exhl- 
bendum^  and  condictio  ob  injustam  causam.^^ 

The  object  of  this  action  is  the  restoration  of  whatever  has 
been  taken,  tc^ther  with  its  appurtenances  or  value,  without 
the  beneficium  competentia^^  against  the  heirs,  however,  in  so  &r 
only  as  benefit  may  have  descended  to  them  by  means  of  the 
amotion.^*  This  action,  however,  pre-supposes  the  subsequent 
rescission  of  the  marriage,^'  save  the  one  exceptional  case  of  an 
action  being  brought  for  a  thing  belonging  to  a  third  party,  being 


\  P.  47, 10,  4. 

*  4  1898,  h.  op. 

•1.4,  I,  §14 J  P.47»»*  I7f  pr- 

*  P.  47f  *»  3?>  P'- 

*  P.  9, 1, 5,  §  alt ;  Id.  47,  §  I.    In  the 

aecond  case,  actbne  Injoriarum,  Id.  53. 

*  P.  47,  *,  50,  pr.  5  Id.  5a  &  54  J  P-  5o» 
16,  53,  %  ult. 

^  P.  45, 1,  3,  §  a )  BuchiioU  jut.  Abh. 
p<  344-346;  Tigentrom  Dotalr.  a  vol. 
p.  »77-»99- 


•  P.  25,  *,  6,  §  3  5  Id.  17,  F- 
'Id.  II,  pr. 

»Id.  6,§  5i  Id.M,§i. 
fc"Id.  1  ft  3,  §3;Id.i7»i*i  IiL". 
§nlt.;  C  5,11,4. 

"Id.  6,  §  4ja  5,  ai,  3 5  Faber «T. 
piag.  D.  8,  err.  i ;  Qluck  Fand.  »8  tol. 

p.  X3«H- 
^'  Thib.  Sytt.  d.  P.  R.  §  70*  §  359- 
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taken  from  one  of  the  parties  to  the  marriage  by  the  other,^  because 
the  general  rule  obtains,  that  during  coverture  an  acti$  in  factum^ 
or  ret  vindicatid  only  vnll  He.* 

Of  course,  all  the  usual  remedies,  onfaccount  of  a  theft  com- 
mitted after  marriage  dissolved,  are  competent  to  either  party.' 

§  2136. 

Raptna  is  the  violenta  ni  aliena  mobilis  oblatio  lucri  faciendi  Dc  ▼!  bo  iionim 
msa  dob  malo  facta f  and  the  edict  erecting  it  into  an  offense,  is  »»P^""»* 
intituled  de  vi  bonorum  raptorum  et  de  turba^  and  is  conceived  in 
the  following  words, — SI  cut  dolo  malo  hominibus  coactis  damni  quid 
factum  esse  dicetur^  sivi  cujus  bona  rapta  essi  dicentur^  in  euntj 
^ui  idfecisse  dicetur  intra  annum^  quo  primum  de  ea  re  experiundi 
fsiestas  fuerit  in  quadruplum^  post  annum  in  simplum^  judicium 
dak.  Item  si  serous  fecissi  dicetur  in  dominum  judicium  noxale 
dak. 

The  nature  of  this  oiFense,  and  the  history  of  its  remedies^ 
will  be  found  fiiHy  elsewhere.^ 

The  actio  vi  bonorum  raptorum  must,  however,  be  distinguished  Tarba. 
&om  the  turba,   Rapina  subjected  the  parties  concerned  in  it  to  an 
actU  in  quadruplum  within  the  year,  and  after  that  time  to  an  actio 
imimplum^  vrYiexeas  the  turba  only  gave  an  actio  in  duplum  within 
theyear,  and  in  simplum  after  its  expiry."^ 

The  actio  vi  bonorum  raptorum  applied  to  moveables  only,  for  Applies  to 
where  a  violent  invasion  of  an  immoveable  took  place,  the  remedy  Jnov«blet. 
must  be  sought  in  the  edict,  by  means  of  the  interdict  unde  vi, 
or  in  a  judicium  publicum  ex  lege  Julia  de  vi  publica  vel  privata ;  ® 
in  like  manner,  it  would  not  lie  for  robbery  from  the  person, 
although  that  offense  was  naturally  not  left  without  an  adequate 
remedy.9 

The  action  will  lie  equally,  whether  the  offense  has  been  com-  Againit  whom. 
mitted  by  the  defendent  in  person,  or  by  others  acting  under  his 
dlrcction.^^ 

It  does  not  lie  against  impuberes^  if  incompetent  to  crime,^^  but  When  not. 
it  does  extend  to  the  heirs  of  «the  wrong  doer,  notwithstanding 
that  the  condictio  furtiva  lies  against  them  for  whatever  may  have 
come  into  their  possession  \^  nor  does  the  value  of  the  object  of 
the  plunder  make  any  difference.^' 

Although  this  action  is  in  quadruplum^  yet  it  expires  with  the  its  dnn6on« 
jear,  and  can  only  be  made  available  in  simplum^  and  as  such, 

'  P.  25, 1,  nit.  7  Id.  4,  pr. 

'  C.  6, 1,  aiy  ^  4.  '  Id.  2,  4  !• 

|Ii3,pr.  •P.4.»>  135  C-  8,4,7. 

'%  1911,  h.  op. J  C.  9,  33,  I }  I.  4,  «,        »<>  Id.  a,  §  6,  7. 

^  I-  ,  .               "  Id.  a,  \  19. 
'  S 191X1  h.  op.  et  iq. ;  P.  47,  S,  %y  pr.        "  Id.  a^  §  27. 

M.  4, 1,  pr. ;  P.  47,  S|  %y  it.  **  Id.  a,  ^  1 1. 
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quadruple  value  includes  the  estimated  value  of  the  thii^  piuo- 
dered,  as  well  as  the  penalty  ;  the  actio  furti  mttmfesti  lies  agaiast 
the  raptor  qua  thief,^  and  not  only  this,  but  a  crimmal  prosecution 
also  lies  against  assassins,  grassatorts^  and  whoever  robs  armed) 
and  robbers,  latromsJ^ 


Allied  to  npina. 


§  2137- 

Actio  de  turba.  The  second  part  of  the  edict  treats  of  the  kindred  oSbse 
of  turba^  and  runs  as  follows  : — Cujus  dob  mah  in  turba  damxum 
quod  /actum  esse  dicitur^  in  eum  in  anno^  quo  primum  de  ta  re  a- 
periundi  potestas  fuerit^  in  duplum^  post  annum  in  simplum^  judicim 
dabo.^ 

Thus,  the  offense  of  turba  is  kindred  to  that  of  rapina^  and  was 
like  it,  introduced  bv  the  praetor,  M.  LucuUus,  to  suppress  th 
disorders  which  haa  arisen  during  the  civil  disturbances/fron 
assemblies  of  armed  men  in  the  public  streets/  Consequently, 
although  there  be  no  rapina^  yet  every  damage  caused  by  persons 
taking  part  in  such  illegal  assembly,^  consisting,  as  it  must,  of  at 
least  ten  persons,  comes  within  the  provisions  of  the  law  ;^  for  it 
there  only  be  two,  or  three,  or  four  persons  concerned  in  a  tumult, 
it  is  not  said  to  be  a  turba^  but  a  rixa^  or  wrangle. 

The  nature  of  this  offense  is  sufficiently  explained  by  the  edicr 
itself.  Its  object  was  to  suppress  street  rows,  which  we  are  Id 
to  suppose  were,  at  the  period  at  which  the  edict  was  promul- 

ted,  excedingly  frequent  and  dangerous.  We  should,  however, 
e  rather  led  to  infer  that  the  offense  of  turba  had  not  robbeiy  f^r 
its  aim^  but  the  indangering  private  individuals,  even  those  not 
guiltv  participators  in  it. 

The  actio  de  turba  lies  in  favor  of  the  dominus  or  of  other 
interested  party  against  him  who,  with  evil  intent,  has  done  anv 
damage  in  a  street  row,^  but  not  against  his  heirs,  in  duplun, 
within  the  year,  and  after  that  time,  in  simplum  only. 


Summaxy  of 
this  action. 


Actio  in  trip- 
lum  contra 
▼iatores. 


§   2138. 

The  actio  in  triplum  arose  in.  the  latter  age  of  Rome,  when  the 
serving  of  process  began  to  be  done  by  officers  of  the  coun 
instead  of  by  the  plaintiffs  as  formerly. 

These  officers  were  termed  viatores^  and  the  defendeDt  was 


» I.  A,  a,  pr.  5  P.  47,  8,a^§  loj  P.  47, 
2, 80,  §  3. 

'  P.   48,    19,    2i^,   %    lOy    15. 

»  p.  47,  8,  4,  pr. 
*  Oc.  proTulI.  7-11. 
*P.  47,   8,  a,  pr.   ^  4,  5  j  §   1914, 
h.  op. 
«  P.  47,  8, 4,  §  6. 


^  Id.  4,  §  3. 

'  This  is  the  only  Engfish  cqunlut  .4 
turba,  nnce  tiunult  as  well  as  noc  iisri; 
more  or  less  a  polidcal  canse.  The  Grft^ 
equivalent  in  the  Digest, im  roi Bopv^'t** 
is  exactly  equivalent  to  the  English  expres- 
sion **  row,"  P.  47,  8, 4, 1 2. 
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bound  to  pay  this  bailifiF  of  the  'Court  his  fee  of  office  for  the 
kttnuatio.  This  amounted  to  half  per  cent,  calculated  upon  the 
sum  claimed  in  the  libel.  If,  therefore,  the  plaintiff  had  in  his  libd 
claimed  more  than  he  was  intftuled  to  recover,  it  followed  that  the 
defendent  would  have  to  pay  a  larger  sum  to  the  viator  than  he 

arht,  and  this  he  can  recover  threefold  from  the  plaintiff,^  not 
y  of  the  sum  paid  in  excess,  but  also  of  aU  damage  caused 
thereby,*  in  which /nj^/Bui  the  sum  overpaid  is  included;  therefore, 
in  fact  this  action  is  for  return  of  the  excess,  and  double  that  sum 
in  addition,  as  penal  damages.    There  are  other  penalties  in  trtphtm. 
This  is  a  condictio  tx  lege  L.  ii.  C.  de  plus  pet,  {Hi.  x.  iV.) 

§  2139- 

So  much  has  already  been  said  in  another  place,'  upon  the  im»  Actio  legit 
portant  kx  Aquiliay  that  little  remains  to  be  added  under  the  head  ^^^>^^* 
of  actions. 

It  ?rill  be  foimd  that  this  law  superseded  all  provisions  upon  the 
subject  of  damnum  injuria  or  injuria.  Its  leading  axioms  have 
already  been  set  out.*'  First  it  was  required  that  the  damage 
shouia  be  done ;  secondly,  to  property ;  thirdly,  of  another  3 
fourthlj,  by  a  freeman  ;  fifthly,  contrary  to  law  and  justice  3  and 
fifthly,  by  design,  incapacity,  or  infirmity.* 

The  first  chapter  applied  to  injuries  done  to  slaves  and  domestic  Its  three  chap- 
cattle  \  the  second,  in  ad  stipulatorem  qui  pecuniam  in  fraudem  ^^'** 
itlpulatoris  accettum  fecerit  quanti  ea  res  esset  tanti  actio  consti* 
tuitur;  the  third,  to  tamed  or  other  animals  and  inanimate  objects ; 
and  this  is  so  large,  that  it  comprehends  all  damage  whatever  done 
to  the  property  of  another. 

Where  manv  have  been  jointly  the  cause  of  the  damage,  the  J<Hiit  defcn- 
action  lies  agauist  each  and  every  of  them,  in  solidum  5  neither  **"**■* 
can  one  liberate  the  other  joint  wrong-doers  by  making  satisfac- 
tion.^ But  an  action  founded  upon  none  of  the  three  chapters 
extends  to  heirs.^  The  peculiarity  of  this  action  is,  that  although 
it  is  m  &ct  onlv  in  simpluniy  yet,  if  the  defendent  resist  the  action, 
and  fiiil  in  his  defense,  he  is  amerced  in  duplum.^ 

The  actio  kgis  Aqutlia  may,  therefore,  be  summed  up  as  civilisy  Swnmary  of 
^^tV  in  factum  pratoria,  personalis  ex  delicto  j  persecutory  of  the  tl>»"««"on» 
object  and  of  the  penalty,  competent  to  him  who  has  a  legal 
interest  in  the  object,  to  his  heir  and  successor,  against  him  wno 
has  done  the  damage,  or  where  there  be  many  against  each  in 
iilidum,  but  not  against  heirs,  /or  the  greatest  value  the  object 
bore  within^  a  year  or  month  last  past,  or  if  the  defendent  deny, 
in  duplum, 

^J;4i6,^a4.  *P.9»»»8»%»;  Id.  9,§peii.;  Id.  13, 

J"  1»  ]0i  a.  §  S  5  P-  »9»  »J  »7»  ^  *9» 

J 1930-1941.  h.  op.  •  P.  9,  2,  1 1, 4  ». 

S 19151  *»•  op»  ^  Td.  11,  %  8  }  I.  43,  ^  9. 

•  I.  4,  6,  5  »6. 
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(    2140. 

i^i^ettlai*  ^^  ^^^  actions  which  involve  double  vakie,  and  lies  when  the 
reiictii.  heir  demurs  to  the  payment  of  a  legacy  left  to  a  hospital,  orphan 

asylum,  church,  or  other  charitable  institution,  so  that  the  l^atee 
is  forced  to  take  a  remedy  by  action.  This  is  upon  the  principle 
of  Us  inficiando  crescit^  the  compelling  the  legatee  to  bring  his 
action  being  equivalent  to  denying  the  right  to  the  legacy*^  ^u 
relicta  sacrosanctis  eccltsiis  vel  aliis  vemrabiUius  locis  l^ati  vdpa 
commissi  ntmum  dare  distuUrinty  usqui  adeoy  ut  etiam  in  jvJicm 
vocarentur;  tunc  enim  it  ipsam  rem  vel  pecumanty  quee  relicta  at 
dare  compelluntury  et  aliud  tantum  pro  pcena^  et  ideo  in  dsipbm  ijv 
fit  condemnation 


Actio  de  injaiiSi 
et  famoiii 
libellia. 


Injuria  simplex 
diffen  from 
the  atroz. 


%  214I. 

The  history  of  the  law  of  injuries,  and  its  progress  and  changes, 
having  been  already  disposed  of,^  it  only  remains  to  add,  in  sumrji, 
that  injuria  consists  in  z  damnum  done  or  said,  to  the  direct  injun^ 
of  another ;  the  real  injury  resulting  from  an  act  done,  the  verbi 
from  the  use  of  injurious  expressions. 

The  simple  injury  differs  in  measure  of  intensity,  from  the 
atrocious,  which  is  calculated  according  to  the  circumstances  i^i 
fact,  place,  mode  of  dress,  or  reputation,  or  the  dignity  of  the 
person  to  whom  the  injury  is  offered.  Injury  is  omnis  centumtL 
alteri  dolo  malo  illata,^ 

Impuheres  and  furiosi  cannot  be  guilty  of  it,  not  being  respon- 
sible for  their  actions  in  this  l-espect ;  ^  neither  he  whose  duty  it  is 
to  correct  and  train  up  the  mind  and  body  by  word  and  deed,  such 
as  a  schoolmaster  and  the  like,^  so  long  as  be  excede  not  the  Umi:> 
of  his  duty.^  No  action  lies  on  an  injury  done  in  jest,^  no' 
for  accident  or  error.^ 

The  attacking  an  innocent  person  «with  contumelious  expres- 
sions, is  not  the  more  the  foundation  of  an  action  for  the  statemer: 
being  true,  and  the  party  using  them  announce  himself  ready  to 
prove  their  truth  \^  nor  are  words,  indeed,  necessary,  gests  are 
equally  actionable,^^  if  tending  to  the  derogation  of  the  diancter  r' 
another,^^  or  calculated  to  bring  him  into  contempt,  and  to  li^ 
tract  from  his  fair  &me  and  dignity.^ 


*  1. 4, 6,  §  19,  %  J13. 

•  h  1943*  ^'  ^ 

'P.  47,  io,7,§7j  Id.8&9. 

'  Id.  3,  %  1. 

*Id.  i5,§39$  P-9>a»5»%3- 
•Id.  3*5  P.  9>^•5>^3• 
'  P.  47>  10,  3».4  3. 
•Id.  4. 


•  C.  9,  35-36,  5. 

»•  P.  47, 10,  iS,  pr. 

»» Id.9,  pr.  5  Id.  15,  §  27. 

»Id.  I9  §  s;  Id.  15,  \  16,  sc,::, 
Id.  II.  Ai  the  action  witli  the  him!.* 
if  throwing  •ometfaing  tt  anotber,  u  »v ' 
pnctised  in  Spain,  IcUy,  Greece  asd  Tc-* 
key,  termed  Munxa. 
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All  acdon  will  lie  for  injuria^  in  favor  not  only  of  one  who 
is  aware  of  it,  and  who  does  not  consent  to  the  ?jct  or  words,  but 
even  of  one  incapable  of  consent,  such  as  madmen,  infants, 
and  persons  absent,^  nav,  even  to  consentient  parties,  if  such 
injuria  sin  against  gooo  manners,  or  incidentally  affect  another 
party.* 

Since  the  principle  is  admitted  that  injuries  may  be  mediate  as  indiitet  bjnzy. 
well  as  immediate,  the  superior  has  an  action  on  account  of  in- 
juries done  to  the  inferiors  under  his  protection  by  one  cognizant 
of  the  relative  position  of  the  parties.  Thus,  the  father  or  hus- 
band has  his  action  for  injury  done  to  his  children  or  wife  ;^  nay, 
even  the  affianced  husband  on  behalf  of  his  bride,^  and  much 
more  so  the  master,  by  reason  of  injury  to  his  male  or  female 
slaves,  provided  they  have  been  despitefiilly  treated,  with  the 
intention  of  thereby  contumeliously  affecting  the  master.^  The 
wife,  however,  has  no  action  on  account  of  any  contumelious 
treatment  of  her  husband,  unless  the  act  complaineid  of  affect  her 
aisopersonally,^ 

Malicious  suits  brought  against  any  one  intitle  him  to  an  Maiiciooa  nuti 
action.^    Foibiddine  a  man  to  fish  in  the  sea  is,  if  he  obey  the  «cdoiiabie. 
prohibition,  actionsiDl^,^   although    the    prohibition    is  ymq    in 
law. 

If  a  slave,  belonging  to  many  joint  owners,  be  beaten,  all  may 
sue  the  person  so  offending  j^  but  not  if  one  give  lejive  and  license 
or  condone,  and  the  defendent  is  ignorant  that  there  are  co- 
owners;^  but  one  of  joint  owners  may  beat  his  slave  without 
injuria.^  The  owner  can  bring  his  action  against  the  fructuary, 
and  the  fhictuary  can,  if  the  owner  beat  the  slave  —  inordinately  is 
to  be  understood  in  all  such  cases  and  not  for  the  mere  purpose 
of  correction.  The  action  in  xespect  of  a  slave  continues  after 
his  manumission  or  alienation.^ 

Where  a  person  in  chance  melee  receives  injuries  from  many 
persons,  cogendum  est  injurias  quas  simul  passus  stt  conjungere.^^ 

An  action  will  lie,  both  against  the  person  who  did  the  injury, 
and  against  him  who  incited  him  thereto  }^^  but  a  liber tus  has  no 
action  agamst  his  patron,  but  the  husband  of  a  liberta  may  main- 
tain such  action  for  injury  to  his  wife  :  in  like  manner,  the  son  of 
a  Ubertusy  or  the  wife,  may  have  their  actions.^  If,  in  conse- 
quence of  one  haying  told  a  slave  he  was  a  free  man,  and  his  in 
consequence  having  tried  the  question  of  liberty,  and  e  converso^ 


;id.i,is.  •id.|49. 

;  Id.  15,  (24.  It  Id.  15,  f  36. 

Md.  15,  ^  35 }  U.  aSx  for  otherwiae  "  Id.  19. 

the  remedy  mutt  be  aooght  m  the  Aquillan  '*  Id.  §  $, 

J*w.  "Id.  XI,  §4. 

•Id.ii,§8.  "Id.  §8. 
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being  free,  if  he  shall,  in  consequence  of  such  dedaration,  be 
found  to  be  a  sbve,  action  lies  clearly  against  such  person.' 

An  injury  may  be  done  to  funeral  obsequies,  or  to  a  dead  bodj, 
by  detaining  it,  in  which  case  the  heir  is  locked  upon  as  the  person 
injured  if  he  have  administered,  but  if  not,  then  die  estate ;  but  in 
both  cases  the  heir  is  the  plaintiff.^  An  injury  done  to  a  slave  nuule 
free  and  heir  by  testament^  gives  him  an  action  as  heir;  bat  after 
administration,  and  when  aware  of  his  freedom,  he  has  it  in  his 
own  right. 

Actions  might  be  multiplied  for  the  same  injury ;  thus,  if  a  man 
marry  a  filia  famtlias  who  is  injured,  her  husband,  her  father,  aoi 
she  herself,  will  all  have  their  actions.' 


Acdo  in-  , 
juxurum  pns- 
toria. 


§   2142. 

The  same  penaltv  or  assessment  of  damages  dearly  asm 
apply  in  all  cases  alike,  and  a  very  reasonable  distinction  is  m^ 
in  respect  of  die  person  on  whom  the  injury  is  made  to  attacb ; 
hence  the  pnetor  gives  an  actio  by  the  law  of  the  Twelve  Tabb, 
in  addidon  to  the  usual  remedy  c^ed  astimatmria^  for  the  assessed 
value  of  the  injury ;  and  at  the  same  dme  a  criminal  actioa  lies  fe 
penalty  at  the  discretion  of  the  judge,^  which  is  capital  in  the  case 
of  a  disturbance  of  the  sacra  or  a  scandalous  libd.^ 


Actio  ex  lege 

Comeludc 
•  •    •• 
injontt. 


§  ai43- 

The  lex  Cornelia  de  injuriis"^  gives  both  a  civil  and  criminal 
remedy  in  cases  where  any  one  is  painfully  maltreated,  or  other- 
wise cum  or  sine  dolore  pulsatusy  or  where  his  house  has  been 
invaded  by  force.® 

This  law  was  one  of  those  introduced  to  check  public  violence, 
at  a  dme  when  society  had  become  disorganized,  and  manyi^ll^ 
ruffians,  set  free  by  the  cessadon  of  the  civil  war,  prowled  about 
without  employment,  accustomed  to  violence  and  unaccustoine^ 
to  work. 

This  remedy  was  competent  to  the  party  injured  only,^  ^^ 
severely  animadverted  upon  libels  to  the  derogadon  of  otfaers.^^ 

The  Senatus  Consultum^  which  enlarged  the  scope  of  tlus  b^i 
extended  the  criminal  punishment  to  libellous  poems,  epigtaniSi 
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•  Id.  §  9  et  la. 

•P.  47, 10, 1,  §6. 

•  P.  47,  10,  I,  §  9. 

•  A.  Gdl.  N.  A.  ao,  i. 

•  P.  47,  10,  ai  i  1. 4,  4,  §  7. 
•a  I,  3,  X05  C.  9,  36,  1. 

T  Walter  Gcs.  d.  R.  R.  %  760,  n.  51, 

• 

•  P.  47,  xo,  5  pr.  ^  1-8 ;  Id.  37  ;  I.  4, 


4,  M)  10 ;  §  1959,  h.  op.  5  P«>i  R^ 

P-  3f  3i  4^9  M*  L 

w  P.  47,  xo,  S,  §  9.     The  qoatioflj^ 

been  raised  as  to  the  meaning «  "-^ 
Walter  would  read  er  S.  C  beoDic  a 
com.  or  ex  L.  L,  xu  Tab.  wottld  oaljfPP? 
to  the  three  descriptions  of  ho&fv^ 
there  mentioned. 
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and  caricatures.^    And  imperial  constitutions  made  seditious  libel- 
ling a  capital  offense.®         ^  ' 

Many  cases  were  obnoxious  to  an  extraordinary  punishment.^  Civil  and 
Hence  there  was  always  an  option  between  a  criminal  prosecution  criminaL 
and  civil  action^  as  in  England;  and  in  the  former  case,  the 
species  of  punishment  was  left,  extra  ordineniy  to  the  discretion  of 
the  judge/  hence  the  omission  of  the  punishment  in  the  Digests 
in  virtue  of  the  lex  Cornelia  or  Sctm*  Even  the  civil  action, 
under  this  law,  involved  the  penalties  of  infamy,^  hence  the 
severe  animadversion  against  those  who  brought  it  vexatiously.^ 

An  action  lies,  by  the  Cornelian  law,  against  any  one  who 
invades  the  residence  of  another  without  reference  to  the  owner- 
ship of  the  tenement  in  which  the  plaintiff  resides.^ 

Although  the  ^ther  can  take  the  benefit  of  a  praetorian  remedy  Lies  directly 
for  an  injuria  to  his  filius  familias^  yet  he  cannot  do  so  by  the  ?^}y  ^y  ^^ 
Cornelian  law,  under  which  the  filius  familias  must  sue  in  his  '"^"'*  ^*^' 
own  name  s    nor  is  it  required  of  him  to  give  security  for,  or 
even- presume  his  father^s  concurrence  and   ratification.^     The 
provisions  of  this  law  allow  an  actor  or  plaintiff  to  tender  an  oath 
to  the  reus  or  defendent,  who,  if  he  thereupon  swear  that  he  has 
not  committed  the  grievance  complained  of,  is  held  purged  of  the 
ofFense. 

The  praetors,  in  their  assessorium^  are  said  to  have  imitated  the 
example  set  by  this  law.  Whoever  wrote,  composed,  pub- 
lished, or  maliciously  caused  to  appear  any  book,  epigram,  or 
other  thing  not  in  writing,^^  for  the  purpose  of  defaming,  or  to  the 
prejudice  of  any  person,  or  caused  it  to  be  bought  or  sold,  is 
amenable  to  this  law  \  and  the  person  giving  information  thereof, 
is  to  be  remunerated  out  of,  and  in  proportion  to  the  substance 
of  the  person  convicted,  according  to  the  discretion  of  the 
judge;  or  if  of  servile  condition,  he  may,  perhaps,  receive  his 
liberty. 

It  is  not  allowed  to  derogate  from  the  lex  Cornelia  in  certain 
OSes,  that  being  a  judicium  publicum ;  consequently,  in  cases  of 
poisonings  and  slayings,  the  remedy  must  be  taken  on  this  law ;  ^^ 
but  not  for  crimes  under  that  degree,  for,  in  such  cases,  the  prae- 
torian or  Cornelian  remedies  are  concurrent. ^^ 

This  action  can  not,  like  the  praetorian  remedy,  be  brought  in 
the  name  of  another.^' 
Injuries  done  to  public  monuments  are  actionable,^^  by  imperial 

*  P*  47>  10, 5»  ^  io»  II ;  Id.  6  J  P.  289         *  P.  3,  2,  I ;  Panl  R.  S.  5,  4,  %  9. 
i>  18,  ^  1 )  Paul.  R.  S.  5,  4,  ^  15.  ^  P.  47,  10, 43. 

*C.  Th.  9,  34,  I,  7,  9,  10.  •  P.  47, 10,  5,  ^  a. 

*P.  47»  ",  I.  §  1 5  PaulR.  S.  5,  4,  •  Id.  ^  7. 

^4t5i"»  i3» '4»  i^t  i7iaJ-   .  "  Id.  §  8,  %  9,%  10,  %  11. 

*P.47iio>67»§6i  Id.  37,^ij  I.  4,  »»  P.  47,  10,  7,  %  i  j  P.  48,  8. 

4»  W»  10.  "  P.  47,  10,  37,  §  I. 

*  P.  47f  10,  45  J  I.  4,  4,  §  10  J  Paul  »» Id.  5,  §  6,  7. 

^'  S-  5f  4.  *  7f  8.  "  "•  37- 
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censtkutions,  also  under  the  Cornelian  law ;  also  those  done  to 
the  sepulchral  monument  of  a  parent.^ 

A  free  man,  taken  as  a  fugitive  slave,  has  his  action  for  the  con- 
tumely ;^  and  injuries  done  by  slaves  are  actionable  against  the  ) 

owner  of  such  slave*^  i 

I 

§  2144.  i 

Ri^o»  or  Satis&ction  .per  retorsuirum  ^  was  given  bv  the  owner  of  a  ^ve 

atidactioii.  bringing  him  before  the  judge  to  be  sufficiently  beaten,  in  which  case 
the  plaintiff  was  barred  of  his  remedy,  because  he  is  held  tabave 
received  satisfaction,  and  to  have  thereby  discharged  the  injury ; 
for  he  who  discharges  it  voluntarily,  precludes  himself  from  further 
prosecuting  his  suit ;  and  he  who  has  received  satisfiiction  must  be 
Jield  to  have  remitted  the  injury.^ 

If  a  fiuher,  being  present,  remit  an  injury  done  to  his  son,  asd  ] 
if  the  injurer  be  a  person  of  low  condition,  the  son  may  have  his  \ 
action.^    If  an  attorney  neglect  to  bring  an  action  of  mjuiy,  the  \ 
principal  may  still  do  so ; 7  znA.z  filim  families  may  have  his  acdoo 
in  his  own  name,  if  there  be  no  one  to  bring  it  for  him;"  the 
father,  too,  may  bring  it,  if  the  grandfather  be  alive  and  neglect 
to  do  so. 

No  action  for  injury  lies  by  a  person  consenting,  nulla  injurii 
4sty  qua  in  voUntem  fiat,^ 

This  action  may  be  condoned— -that  is,  remitted  by  simple  coo- 
sent  ;    and  whoso  has  received  satis&ction,  is  held  to  have  re- 
mitted his  right  of  action.^^ 
Somnmyof  These  remedies  are  actiones  ctviles  it  criminaUsj  and  incafohle 

thoe  renedies.  of  estimation.^^  The  actia  iestimatoria  can,  however,  be  cumulated 
on  the  actio  adtaUnodium^  which  is  rei ;  that  is  to  say,  fama  per- 
sequutoria^^  The  civil  action  can  be  instituted  and  conducted  bf 
attomev }  ^'  not  so  the  criminal  one,^^  save,  indeed,  this  privilege  be 
especially  conceded  to  illustres^  to  avoid  the  penalties  of  in&mjr. 
The  prstorian  actions  endure  a  year ;  the  civil  Cornelian  thirty 
years  ;  the  criminal,  however,  twenty  only.'^ 

Inasmuch   as  these  are  actions  vindictam  spiranteSy  they  are 
competent  neither  to^  nor  do  they  lie  against  heirs,^^  hence  diey 

'  U.  47.  *  Id.  22. 

•  Id.  22.  »  Id.  I,  §  5. 

»  Id.  18,  §  I.  »•  P.  17,  %  6. 

*  C.  47,  10,  17,  %  6.  »  P.  47,  xo»  6  &  7,  ^  J }  C.  9,  ji,  I 

*  Aa  to  the  doubt^l  actio  ad  ptfinodtam,  "  Hahn  ibid  Bachor.  ad  Tmd.  toL  ly 
which  conaisti  in  a  recantation,  see  Heinecc.  Disp.  30,  th.  vlt.  lit.  A. 
E.  I.  ad  P.  47,  10,  pr.  7,  §  122,  p.  39,          >*  P.  47,  10,  ix»  §  2. 
Roth.  Ed.  1778  \  Carpx.  Pnuc.  Erim.  Qu.  >*  P.  47,  2,  ult. 
07,  82  \    Mer.  Dec.   3,   30 ;    Hahn  ad          '*  I.  4^  4^  ^  xo  |  Nor.  71,  i»  t- 
Wetemb.  h.  t.  n.  18.                                           *•  P.  47,  10,  17,  ^  6 ;  C  9,  35-361 3 , 

•  W-  i7i  S  >3-  C.  7,  39,  3 ;  C.  9,  22, 12. 
^Id.§i5.  *^P.  2»  IX,  X0y^2s  L49i2y^i. 
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« 

ai»te  on  die  death  of  either  par^,  unless  the  lis  conUstath  have 
taken  place  before  that  event.^  They  are,  moreover^  extinguished 
by  a  remissiony  express,  or  even  taci^^  and  as  has  been  seen  above 
hj  retorsion. 

The  action  of  injury  does  not  generally  pass  to  heirs ;  but  if 
there  has  been  a  litis  contestation  it  passes.' 

An  actio  injuriarum  extraordinaria  will  lie  for  calumny,  and  in*^ 
Tolves  exiUumj  reiegatioy  or  ordinis  amotionem^  degradation  of  rank. 

An  action  of  injury  will  lie  for  pouring  things  down  upon  a 
lower  house,  or  for  smoking  a  neighbours  house,  if  done  mali- 
ciously.* 

The  injuria  £xtra  ordinemts  punished  according  to  the  status  of 
the  person ;  slaves  by  flogging,  freemen  of  low  station  by  fiisti- 
paon^^  and-  others,  by  temporary  exile  and  interdiction. 

§  2145- 

The  actio  de  fervo  corrupto  is  a  rtmtiAf  against  one  who  corrupts  Actio  de  senro 
e  slave  of  another  by  any  means,  and  is  therefore  an  injury.  «>"»£<». 
This  action  is  founded  upon  th)e  praetoriaa  edict,  which  provides^ 
^  servum  servant  alienum  alienam   recepisse  persuasisseve  quid 
n  £citur  dolo  malo;    quo  eum  earn  deterierem  freer et^  in  eum 
fumti  ea  ret  eritj  in  duplum  judicium  dabofi    Tnis  was  a  result- 
ing damage  to  the  mastery  and  applied  where  Aere  was  no  remedy 
by  the  Aquilian  law,  si  ah  alio  soils  citatur  ad  aliquid  vel  faden^ 
im.  vil  cogitandum  improhe;^   and  even  where*  the  Aquilian  law 
sipplies,  this  was  often  a  more  convenient  remedy.     The  damage 
relates  more  particularly  to  the  moral  qualities  of  the  slave  ;  thus  Cormpilofl, 
the  behling  and  concealing,  or  giving  refuge  to  a  runaway  slave,  ^^^ 
Ejects  the  party  so  ofrending^  to  the  penalties   of  this  edict* 
Abo  giving  the  slave  evil  advice,  or  inducing  him  to  commit 
nuschief,  whether  followed  by  success  or  not,^  is  actionable,  even 
Aough  die  slave  be,  in  fact,  a  freeman,,  because  the  dolus  of  the 
instigator  is  the  same.^<*     The  inducing  him  to  commit  luxu- 
rious extravagancy,  or  be  contumacious   and  disobedient,^^   or 
inducing  him  or  her  to  commit  fornication,  is  rendering  him 
a  worse  slave  for  his  master,  and,  therefore,  is  actionable ;  but 
die  Aquilian  law  affords  a  better  remedy,  utiliter^  in  cases  of 
actual  damage,  such   as   persuading   him   to  mount  a  roof,  or 
descend  a  weU,  whereby  he  is  damaged  in  falling.*^ 
If  the  common  slave  of  a  partnership  be  corrupted,  it  appears  Of  a  ihTe  heU 


in  common. 


\  P-  47j  xo,  13,  pr.  §  4,  5 ;  W-  »>  3 ;  W.  6,  §  a ;  Id.  7,  10, 

'u*  ii|  §  I }  I.  49  4,  §  alt.  pr. ;  Id.  28,  ^  2,  4. 

Was.  "P.  II,  3,  i,pr. 

J?-44»45-  7id.  ,,§3.                       «Id.  i,§a. 

For  djstinctioii,  vide  port  pan«,  Cic.  »  Id.  4,  4,  §  8. 

Je  Rcpab.  t,  31 .  LW.   10,  9  5  Cic.  pro  '•  P.  11,  3,  5,  §  i. 

'^"'f-  3i  4i  m  Veir.  5,  63 ;  Salluit.  Catil.  "  Id.  2. 

51 :  Fein»  V.  pro  Scapulji^  P.  48,  19,  28,  »»  Id.  3,  %  1 5  Id.  4. 
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By  a  ntofriK- 
Xxuif. 


For  what 


Where  in  dn- 
plom^  to  whom 
competent. 


Computation  of 
damages. 


Sammaiy  of 
this  action. 


that  the  better  remedy  is  by  the  actio  pr9  secicy  and  commam 
divuUtndoJ' 

If  one  have  the  usufruct  in  a  slave,  and  the  other  the  property, 
the  owner  has  this  action  against  the  usufructuary  who  has 
deteriorated  the  slave ;  but  if  e  converse,^  then  the  usufhictuaiy 
has  an  actio  utilis  only,  but  still  in  duphany  whether  it  be  in  wisd 
or  body.* 

It  lies  for  persuading  a  slave  to  destroy  obligatory  writings  of 
debtors,  but  not  for  injury  to,  or  destruction  of  accounts  i  but 
another  remedy  must  be  had  for  the  /itrtumJ 

The  corruption  of  filii  and  Jilia  familias  is  within  the  edia 
utiliteTy  but  not  directey  because  they  are  not  in  patrtmmio. 

If  the  common  slave  of  two  persons  be  pe^uaded  to  corrupt 
the  slave  of  the  one,  the  action  will  not  lie,  just  as  little  as  if  one 
slave  corrupt  his  fellow  slave,  for  both  are  in  the  same  property  j 
neither  will  an  actio  pro  socio  lie  in  the  first  case.* 

If  he  in  whom  another  has  an  usufructuary  interest  corrupt 
the  slave,  the  dominus  proprietatis  is  subject  to  an  action.^ 

The  estimation  of  the  damage  is  in  duplumy  and  the  action  ii 
competent  directly  to  the  master  only,  and  his  heirs,^  and  utlhttr 
to  the  father  by  reason  of  his  son,  to  the  usufructuary,  by  reaon 
of  the  corruption  of  a  fructuary  slave.^ 

In  estimating  this  damage  in  duplumy  Is  to  be  brought  into 
account,  not  only  the  value  of  the  slave,  but  all  damages  con- 
sequent on  the  act,  whether  the  loss  be  by  theft  or  other  means ; 
but  if  one  slave  corrupt  another,  then  die  remedy  is  by  noxzl 
action  against  the  owner  of  such  dave.^ 

This  action  is  therefore  personalis  ex  deScto  pa^nalisy  and  pas' 
tortan,  competent  to  the  owner  of  the  slave  corrupted,  utiBur^  t9 
the  usufructuary  and  father  of  a  child  corrupted,  against  the 
corruptor,  but  not  against  his  heirs,  for  double  the  estiiDaietl 
amount  of  all  damage. 


De  aleatoribui, 
of  gaming. 


§   2146. 

All  games  of  hazard  were  obnoxious  to  a  particular  law  in  that 
behalf,  especially  directed  against  gaming,^  under  a  penalty  oi 
quadruple  damages.^^  The  aedilitian  edict  gave  an  indirea 
remedy  in  such  cases.^^  AleatoreSy  or  dicers,  came  under  this 
edict  as  a  question  of  correctional  police,  alea  signifying  all 
games  which  depended  on  chancey^^  for  the  Senatus  consultum  for- 
bade games  for  money,  and  not  those  in  which  art  and  science 


'  Id.  9>  pr. 
»Id.  9,4i,  2,  3. 
'  Id.  II,  §  I,  2. 

*  Id.  14,  §  2. 

•  Id.  14,  §  3. 
*Id.  8&  13. 


^  Id.  9,  §  I ;  Id.  14,  §  I. 
•Id.  5,4  3. 
'  Cic.  Phillpp.  2,  23. 
*'  Aacon.  in  divin.  7,  p.  iioi,  OrdL 

"  P.  Ii5fi»pr-§i>3- 
"  P.  18,  I,  8,  ^  I. 
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predominated,  and  which  were  virtutis  catua^  such  as  the  hastaj  or 
javelin,  the  pilum^  or  djereed-play,  cursusy  or  racing,  saltus^  leaping 
or  dancing,  luctay  or  wrestling,  pugna^  or  boxing,  termed  in  Greek 
fiovofioXoVj  KOVToiiOp6poXov^  Kvvravb^  kovto^  \oiipis  rfj^  vofnrriSj 
•sfpucvriiy  Imriidi,  Ivnodpofios*^  Thus  ludus  is  an  honorable 
exercise  of  art,  and  sponsio,  or  betting  upon  such,  is  held  not 
to  be  contrary  to  natural  law,  and  permitted  by  the  Lex  Titia 
Puhlicia  et  Ckfrnelia^  and  a  Sctm.  not  referred  to  by  name, 
being  a  reciprocal  conation  under  a  certain  condition,  diametri* 
callj  opposeid  to  the  aha^  which  was  held  to  be  a  most  base 
occupation;^  the  giving  symbols  or  rings  as  a  pledge  to  meet  at 
I  certain  place,  to  sup,  was  not  within  the  prohibition.' 

Dicing  was  one  of  the  modes  whereby  slaves  were  corrupted, 
wbo,  it  appears,  used  to  retire  to  the  cloaca^  or  public  sewers  and 
privies,  to  indulge  in  this  pastime,  whence  it  was  the  duty  of  the 
sediies  to  dislodge  them.^ 

The  edict  ran, — Si  quis  sum,  apud  quern  alea  lusum  esse  dicitur^ 
vtrberaveritj  damnumve  ei  dederit^  she  quid  eo  tempfire  domo 
(/W  suhtractum  erit }  judicium  non  dabo.  In  eum  qui  alees 
bdtnda  causa  vim  intulerity  utique  quaque  res  erit^  animad" 
vertam^  ^od  alea  causa  solutum  ejus  coneUctionem  dabofi  The 
last  paragraph,  or  something  to  a  like  effect,  probably  formed  a 
portion  of  the  edict. 

It  does  not  appear  that  fellow  gamesters  who  robbed  each 
other  were  deprived  of  a  remedy  ;7  he  who  had  received  gamblers 
into  his  house  had  no  remedy,  either  rei  persecutoriaj  or  paenalisy 
k  reason  of  any  damage,  theft,  or  injury,  he  may  have  received." 
The  public  authorities  could,  however,  interfere  against  those 
vho  dius  offended  against  the  public  morality  \  to  compell  persons 
to  play,  or  prevent  the  losers  from  departing,  was  equally  ob- 
noxious to  the  edict,  and  subjected  the  parties  to  a  pecuniary 
£fle,  the  quarries,^  or  public  slavery.  Money  lost  at  play,  can 
be  recovered  by  the  loser  by  condictio  indebiti^^  if  he  have  paid, 
consequendy  the  winner  has  no  petitory  action  for  what  he  may 
have  won." 

S  2H7- 

A  slave  is  said  to  be  corrupted  if  he  have  been  persuaded  to  De  fugidyu. 
evade:  such  are  termed  fugitiva^  by  which  are  understood  those 

'  P-."»  5»  a»  $  I ;  C.  3,  43,  1.    Sec  ^  Id.  i,  %  %, 

Xabclaisgamesof  Gargantva  Ch.  22.  "Lautumis?    Lapicidinae   Plaut.   Capt. 

'Hor.  Cazm.  3,  24,  58}  Cic.  Phil.  2,  act.  3,  sc.  5,  v.  65,  or  public  baths,  as 

^3*  stokers,  condemned  to  the  bagnio,  sed  quaere. 

'^'  3»  43t  I ;  P-  I  If  Si  ttlt.  pr. ;  Sym-  Noodt.  thinks  it  means  prison,  stone  build- 

bobm  dedit,  cceoavit.    Ter.  And.  i  act,  ing,  Liv.  26,   27,    yet    hardly  from   the 

1  «•  ▼•  61 J  P.  II,  5,  3f  3f  4f  $  ult.  expression  vincula  publica. 

!  ?<»»▼•  <*».  a,  15.  P-  337*  «!•  »  P.  1 1,  5,  "It.  §  I. 

P;ii,S.ii4,Wt-  »»C.  6,  50,9. 

"•'i^'.    •  "P.44,  5,  2,§i. 
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who  go  off  witboat  the  aninrnr  revirt4n£^^  ndt  such  as  dbnt 
themmves  from  idleness,  with  the  ultimate  intention  of  feturoiif, 
and  who  are  termed  errtmes^  or  truants.^  Divers  laws  touch 
upon  this  offense ;  those,  for  instance,  who  coonsel  flight,  or 
hehl  and  conceal  fugitive  slaves^. may  be  punished  as  thieves.' 

It  was  originally*  the  practice  to  brand  runaway  daves,  for 
which  Constantine  substituted  iron  collars  with  the  name  of  the 
master,  and  the  fact  of  the  bearer  being  a  notorious  runaway,  and 
on  recovery,  they  were  often  handed  over  to  the  magistcate  for 
public  works.  The  penalty  was  much  more  severe  if  thej  gave 
themselves  out  as  fimmen  ;^  but  the  gravest  ofl^se  of  all  w» 
flight  to  the  barbarians :  tiiese-were  subject  to  mutSatioQ  of  the 
hands  and  feet,  or  condemnation  to  the  mines.^ 

There  were  many  other  laws  applicable  to  runaway  slaves^  m^ 
that  they  ^ould  not  be  admitted  into  the  woods,  nor 'protected; 
impunity  for  the  past  was  promised  to  those  who  gave  notice  of 
such  to  the  magistrates.^ 

It  was  provided,  by  tiie  Lex  Favta^  the  Sctm*  made  under 
the  consulship  of  Modestus,  and  by  a-  constitution  of  the  DD* 
Fratres^  that  slaves  should  be  diligendy  sought  by  the  magistratti, 
and  military  posts  Stationed  in  the  aifferent  districts,  and  that 
those:  who  did  not  search  for  them,  or  concealed  them,  should  be 
punished  by  a  fine  of  lOO  solidi.^ 

Lastiy,  Constantine  I.,  then  Valens,  Valentinianus,  and  Gn- 
tianus,  puUished.  edicts,,  decreeing  that  the  receivers  of  sbves 
should  restore  the  fugitive,  with  another  slave,  or  twenty  solidit 
as  a  penalty,  and  double  and  triple  for  the  second  and  thiri 
ofiense ;  or  if  he  were  a  slave  of  the  fiscus,  these  togedier  with 
twelve  pounds  of  silver^ 

§  2148. 

The  public  taxes  were  farmed  out  to  the  equites,  who  under-let 
them  to  Jews,  and  other  equally  unscrupulous  persons,  or  they 
were  collected  by  public  slaves,  d7/juto<rioi  ;***  the  equites  were 
afterwards  forbidaen  to  compete  in  that  capacity,  to  prevent  didr 
being  mixed  up  with  the  frauds  and  exactions  existing  among  the 
sub-collectors  i  in  fact,  the  abases  must  have  been  very  gross, 
at  a  very  early  period,  to  have  produced  the  edict  they  did. 

^uod  publicanui  seUy  quis  publicano  nomine  vi  ademerity  fu&si 
familia  publicanoruniy  si  id  restitutum  non  erity  in  duplumy  oi 
si  post  annum  agetur^  in  simplum  judicium  dah. 


'  P.  21, 1, 17,  §  I. 

«ld.  17,  §  14;  P.  11,4,1,^5. 

»  P.  9, 4, 1,  pr. 

*  C.  9, 47, 17,  §  433,  h.  op.  5  P.  11, 4, 

» Id.  2. 

•C.  11,63,3. 

'P.  11,4;  Id.  I,  §  I. 


» Id.  I,  §  2 ;  Id.  3  ft  4;  MacniBi 

Commodas. 

»C\6,  1,4*5. 

»<»Cic.  pro  L.  ManiL  7;  P,  I4,2»9i 
Tac.  An.  13,  50, 51 5  P.  3^,  4,  u,  F- ' 
P.  50, 16,  16 ;  P.  39,4>  »»*  1;  **^^ 
18,  17;  Luke  3,  12,  13. 
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lum  si  damnum  injuria  /urtumvi  fiutnm  este  ifUitur^  judkium 

dabo. 

Si  hi  ad  quos  ia  ns  pertimhit.  non  ixbibtbuntury  in  dominos 
sine  ffMur  deditions  judicium  dabo,^ 

^uod  familia  pubUiunorum  furtum  ficissi.  dicetur^  item  si 
damnum  injuria  ficerit^  ti  biy  ad  quos  ea  res  fertinet^  n$n  eX" 
bikebuntur  in  d9nunum^  sine  n»xa  deditions  judicium  dabo.* 

The  iirst  part  of  the  edict  applies  to  a^  violent  tailing  or 
extortion,  mediately  or  immediately.  The  second  to  damages 
done  maliciously.  The  third  to  the  production  of  the  slaves. 
The  fourth  to  the  production  of  slaves  having  committed  theft, 
or  damnum  injuria. 

The  action  upon  this  edict  lies  against  many^pro  rata;  but  if 
they  be  not  solvent,  against  the  rest  in  solidum^  extending  against 
heirs,  for  whatever  may  have  come  to  their  possession  only.' 
Slaves  who  have  compiitted  extortion. are  to  be  produced,  or 
the  owner  may  be  sued  in.  solidum^  without  the  privilege  of  sur- 
rendering them  as  noxa  ;*  but  defendents  may  avoid  the  penalty 
induplum^  by  restitution,  even  after  issue  joined  (//V.  conft.^)  In 
addition  to  this  actio  rei  popnaque  persecutoriaf  the  person 
aggrieved  had  his  remedy  by  an*  actio  bcnorum  raptorum  furti^ 
aiid  legis  Aquilia^  and  an  ixtraordinaria  persecution  in  addition, 
for  public  punishment  and  animadversion.^ 

All  public  revenues  arising  from  portoria^  decuma^  seriptura^ 
vicessima  hersditatum^  reditus  salinarum^  metallorumy  and  very 
many  others.^^  But  more  especially  import  and  export  duties  on 
merchandize,**  and  those  indicated  by  the  governing  power.*'  The 
collection  of  taxes  not  authorized  by  law,  involved  the  penalty  of 
exile.*' 

The  quastores  ararii  were  the  legitimate  officers  for  collecting 
the  reVenu^,  but  they  were  allowed  to  be  farmed  out,**  even  to 
women*^  and  filii  familias^^  but  not  to  magistrates,*^  clerks  in 
orders,*^  soldiers,*^  tutors,  and  curators  yrho  had  not  yet  rendered 
their  accounts,***  minors,**  and  other  debtors  of  the  state,  or  fischs.** 

The  amounts  of  the  respective  taxes  were  not  fixed,  and 
those  persons  exempted  were  named  in  an  imperial  decree.  The 
nates  at  which  public  lands  were  to  be  let  were  formeriy  set  out  in 
the  edict,*^  but  later  a  fixed  rate  was  settled,  and  they  were  adjudged 
to  those  who  bid  the  highest  price,**  and  could  give  the  required 

lf;39>4»»iF-  "  !*•  49f  «4»  47- 

!<!.  is»i  X.  '  Id.  6.  1^  P.   39>  f»  39  §  I  i  ad  Sctm.  Maced. 

*  Id.  X,  §  ult. ;  Id.  3,  pr.  Huber  Pnel.  h.  t.  ^  7. 

*  Id.  1,  §  4  J  Id.  5.  "  a  1 1,  7»,  I.  "  Kov^  i»3, 6. 
•IcL5,&i.                      Md.  i,H-             »»  C.  4,  65,  31,  et  ult. 
;W.9,i5-                                                   »C.5,4i,i. 

Uc.  pro.  L.  Maml.  6.  '*  P.  49,  14, 45,  ult. 

'•  i*.  50,  16,  17,  §  I J  P.  39,  4,  13  «  P.  39,  4,  9,  §  a,  3. 

* '5-  "C.    II,   70,    3,    Tide    Emptyteusu, 

C.  4,  61,  3  &  6.        *'  P.  39, 4,  10.  §  1669,  h.  op. 
"  C.  4,  6a,  4,  5.           »*  P.  50, 16,  »03.         **  C  4,  61,  3. 
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security.^  Those  exempted  from  dudes  were:—- the  fiscui;- 
shipowners  carrying  their  own  merchandize;'  the  ambassadors 
of  foreign  nations^  (which  is  at  present  international  law,  on  the 
principle  that  they  represent  sovereigns)  carrying  merchandize  to 
their  own  country  ;  also  professors  and  students.^ 

Certain  species  of  merchandize  were  exempted  from  duty- 
provisions,  personal  baggage,^  things  for  the  use  of  the  pr^da^ 
in  the  provinces,  the  army,  also  agricultural  appliances;*  lastly, 
the  amount  of  the  duty  was  ordinarily  8  per  cent.^    - 

Smuggling  involved  forfeiture  of  ship  and  wares  to  die  fiscm,"  - 
and  those  were  termed  commissa  which,  by  the  fraud  of  At  • 
carrier  and  the  loss  of  possession,  were  indicated  by  the  fiscus;"  ' 
justifiable  error,  however,  was  an  excuse,  and  could  be  condoned  -. 
by  payment  of  double  duties,^*  in  the  cases  of  pupills,  who  pud  ; 
the  duties  within  thirty  days,^'  and  minors,  who  made  fair  restiti*  • 
tion,^^  soldiers,^^  professors  not  paying  by  permission  of  the  puht  i 
canusy^^  and  lastly,  those  whose  merchandize  had  been  by  necessity  ; 
damaged  by  adverse  and  tempestuous  weather.^^ 

The  wares  of  the  carrier  alone  were  confiscated,  not  those 
belonging  to  other  parties  ;^b  thus  a  partner  smuggling  without 
the  cognizance  of  his  co-partner,^9  forfeited  his  share  only. 

The  fiscus  and  the  publican!  had  a  ret  vindicatio  against  aii  \ 
possessors   of  smuggled   goods  *^  for  their  restoration,  with  al , 
appurtenances,  except  as  to  things  for  which  no  fraud  attached.^  : 
The  action  endured  five  years  ;^  this  last  provision  probably  wai 
connected  with  the  quinquennial  census. 

§  2149- 
The  mensores  were  persons  employed  to  measure  lands  and 
buildings ;  sometimes  they  were  freemen  and  sometimes  slavey 
therefore  the  remedy  was,  of  course,  different,  for  the  fireeman  was 
amerced  in  damages,  the  slave  became  a  noxa.  These  persons,  as 
exercising  an  art  requiring  capacity  and  education,  were,  on  that 
account,  and  because  they  were  not  numerous,  held  in  consider* 
able  estimation,*'  and  received  an  honorarium^  termed  puhero- 
ticuniy  and  not  a  merces^  whence  it  follows  that  the  actiQ  kob 
will  not  lie  against  them ;  hence  the  praetor  granted  a  special 
action  against  them  for  the  amount  of  the  damage  they  mi^t 
have  caused.** 


>  C  II,  70,  I.        •  P.  39, 4,  9,t ulL 
*C.4,6i,  6.  Md.  8. 

*  C  10,  52,  6  &  II  s  C.  4,  15,  auth. 
•C4,6i,5. 

'^•39»4f4fi'i.W-9>§7- 

•  C.  4,  61,  5.        •  Id.  7 }  C.  4,  4»,  ». 

'<^  C  4,  6xy  8  J  Brechaui  ad  P.  50,  i6y 
17,  f  I. 

"^•39»4,  "•§»;  W.  14>  C.4,61, 
"»  C.4,33,  3. 

"  P*  39»  49  i^>  h  10  i  Id.  8,  II,  §  1. 


"  P-  39»  4»  7>  §  I. 

"Id.  16,^95  P.4»4,9.*I*«- 

»  C.  4,  61,  3. 

*•  P.  39, 4,  ult.  §  la.  "  M.  \  I 

'Md.  8,§i;  Id.  11,^1;  Id.  14. 

» Id.  8,  §  I.  »  M.  If 

*»C.4,6i,».  "id. 

**  Plin.  EpnL  10, 18,  29. 

'*  P.  1 1,  6,  ly  pr. 

»Id*.i,pr.5  Id.  3,§ii  Id.  j,ii. 
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The  actio  £reeta  lay  against  the  nunsores  themselves,  and  the 
utiUs  against  those  who  simply  reported  the  admeasurement.^  In 
order  mat  this  action  should  lie,  it  was  necessary  to  prove  dolus  or 
(ulpa  latay  if  he  received  a  merces;  for  if  the  damage  arose  from 
the  incapacit|r  of  the  engineer,  it  was  to  be  attributed  to  the 
negligence  of  him  who  did  not  use  sound  diso^etion  by  employing 
a  more  capable  person.' 

The  action  on  the  part  of  the  plaintiff  is  partly  ret  persecutoria 
and  parthr  pcenalis^  and  is  founded  upon  delict,  though  the 
business  began  as  contract;^  hence  it  is  competent  to^  but  not 
against  heirs,^  and  its  duration  is  perpetual.^ 

The  action  is  then  in  factum  and  praetorian,  partly  persecutory  Sammaiy  of 
of  the  thing  and  partly  penal,  competent  to  him  who  has  suffered  *^  *^^°' 
damage  by  a  filse  report  of  admeasurement,  and  to  his  heir,  against 
die  engineer,  and  equitably  against  whosoever  shall  fraudulently 
have  reported  a  J&lse  admeasurement  3  against  many  in  solidum^ 
but  $atis£u:tion  by  one  of  whom  liberates  the  rest  j  and  not  against 
the  heirs  of  such  persons  y&r  the  amount  of  the  damage  suffered. 

§  2150. 

There  is  a  certain  class  of  ddicts  which  would  appear  to  Actumn 
occupy   an    intermediate  position  between    private  and    public  ^^T^^^^^^ 
offenses  :  they  are  termed  popular  actions,  from  it  being  com-  action«ex oW. 
petent  to  any  individual  citizen,  cuivis  ex  populoy  to  bring  them,  and  quasi  ex  aeiictis. 
thus  far  they  resembled  publica  crimina.     They  related  to  cer-  * 
tain  infi-actions  of  the  police  regulations  of  the  city,  but  the  public 
authority  did  not  ostensibly  and  immediately  interfere,  under  the 
presumption  that  some  public  spirited  individual,  having  the  com- 
mon benefit  at  heart  and  time  to  spare,  would  institute  the  action ; 
in  Older,  however,  to  insure  the  necessary  amount  of  patriotism,  a 
certain  positive  interest  was  given  to  the  informer,  by  assi|ning  to  . 
him  the  fine  to  be  paid  by  the  party  convicted,  and  thus  rar  uiey 
resembled  delicta  privata. 

They  were  tried  before  the  civil  tribunals  like  private  delicts,^ 
and  passed  to  heirs  after  litis  contestation^  Where  many  offered 
themselves  to  institute  one  of  these  actions,  the  right  was  ass^ned 
to  him  whose  individual  interest  was  prev^ent,  in  the  opinion  of 
die  praetor.9 

These  actions  cannot  regularly  be  brought  by  procuration, 
because  the  plaintiff  himself  is  himself  a  representative  of  the 
public,  and  delegatus  non  potest  delegare^^ 

The  only  actions  in  England  that  may  be  assimilated  to  these  Qultunactiom. 

'  W.7,  Ja.  ^I.  4,  12,  §  1}  P.  47,  10,  13,  pr.j 

W-n^i.  p.  39,  4,  i6,  §  13. 

'  Ger.NoodL  h.  t.  p.  a6i.  •  P.  47, 43,  S ;  P.  50,  16,  11,  pr. 

*  Id.  4  J  Hnber  Pnet.  Pand.  h.  t.  §  11.  '  P.  47,  23,  2,  3,  §  i. 

*  W.  3»  S  5-  *•  P.  3>  3»  4»>  Pf-  •  W.  43>  §  *  5  W-  45f 
W.4.  %X|  P.47>a3>5- 

VOL.   III.  3   M 
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arc  tke  fui  tarn  actions,  so  called  from  the  initial  worda  in  the  old 
form  of  action,  because  the  plaintitf'  sues  qui  tarn  pro  sUmim  tegt 
quam  pro  se  ipso,  By  the  Roman  la^  the  whde  penaldf  goes  to 
the  informer,  whereas  in  «  qui  tarn  action  ioaitatcd  from  it^  (utft  iA 
the  pen^  damages  goe^  to  the  Crown  or  some  other  fHiUic  pur- 
pose, ana  the  remainder  to  the  informer^  as  the  taim  kaplaei* 

\  1x51. 

Acdo  de  albo         Td  i^e  ^tegdtid  6f  ^pnltf  actions  bidon^  Ad  aedb  ie  a&i 

cotn^^  cormpUj  which  lies  for  die  <Iefktii)g  or  rbinovlng  die  wMte  taUet 

tmAfA  alhkm  pratorium^  ^hdreupdh  the  edict  is  inseidieii,^  the 

]^ftj[iy  teeoverable  hj  Ae  pbuAtfff  ih  wfafeh  amounts  tt>  the  sum 

df500iMfW. 

Text  of  the  hw.  Si  pii  iW,  fiioJ  furtiSitfimis  pefp9tn»  tOUtdy  fOfi  fU&i  pre  a 
r^ts  ikcidit^  in  alboj  ^l  iii  charfa^  ^el  ^  aBa  matiria  pr^siium  erh^ 
dri^  mitio  ti^h^ilj  ilaitur  in  tu^  q^ihtgrntmrn  aureorum  judicnm^ 
qtM  fdfMdti  esfi  Staves  and  flrr  /amiSas  are  liabfe  imder  ths 
edict,  and  females  as  well  as  males,  and  slaves  not  defended  bf 
their  owners,  and  those  unaldc  tb  pay  the  fine,  suffer  corporeal 
punishment  1  corpus  torqumJum  isU  Dobtt  mdlm  is  a  ntteMuy  is- 
gredienf ,  therefore  ignorance,  rusticity^  or  command  of  tlie  praetOT) 
are  gdod  answers  to  the  action. 

t  li^s  against  principal  and  agent  where  both  jire  in  dsk  mak\ 

but  ^here  but  one  of  them  is  so,  then  against  such  person  oi!tf^ 
iThe  same  where  there  are  many  principak  a4d  4iiany  i^emss 
the  payment  of  the  penalty  by  one  does  not  liberate  the  itst* 
If^  however,  the  album  have  been  defaced  by  a  houSehoU  of 
daves^/andttay  the  action  lies  against  all  iedividuaUy^  ami  hoc  as 
in  the.  case  of  the^ :  if,  however,  the  ma$ter  defend  his  slaves, 
and  pay  in  the  name  9f  one  the  sum  in  whi<^  a  free,  maa  would 
be  funqrced,  it  would  appear  that  Ae  offended  HgMtf  of  the 
praetor  is  satisfied. 

Acdo  in  fiictom  Ttl^  a^}t*i^  fadtkfH  cAifra  Htm  qiii  jus  ftd^tt^  [imquuin)  staineret 
contn  eum  qui  ^^f  imi^tfoVif^t  lies  agaihsit  a  magistrate  who,  during  Ae  cxc- 
ttatuent  ant  cution  01  his  omce,  has  in  some  particular  case  ruled  sonae- 
impetniTent.      thing  cOfMlftry  to  equity  and  litw,  novi  juris^  2nd  subsequendj, 

aflfcr  Ae  t'Xfirv  of  his  office,  happens  to  cotne  into  the  like  case  j 
he  is  then  under  the  necessity  6f  submitting  t6  that  1)eitig[  held  to 
be  law  as  against  himself^  wliich  he,  in  the  execution  of  his  office, 
held  against  another.* 

Tilis  ibrift^d  the  first  clause  of  the  edict,  and  is  as  foDows  :— 
^i  magistratum  poUstatemve  habebit^  si  quid  in  idiquM  wnfijmii 

*?.=»,   1,7.  •?-»!  »!  If  F- 
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ttatmrityif$g  fuamh^  Mhmrsana  p9stmlamt$  ^$dm  ju^  mH  Mh.^  £xteiuied  to  in. 
Thts  aott  fasAtr  oxtended  to  indimtnb)  inUf  si  $  iliiiff,  Whea-  an  <Utidaa]t  inter 
ad^TBrsary  has  oblaiiied  in  ^  ftuit  soibcdiing  new  agsul^st  th«  lotMr  ^ 
paitjr,  he  must  submit  to  thb  being  lav  as  against  himself  $  this 
composes  the  second  dause  of  this  edict.     8t  mas  afiid  mm  qui 
vrnpstratstm  patestatemve  tshdik^  alifmad  tuvijuns  cbttmimt^  pum^ 
Jeque  pestea  aimrsario  ijui  postulanti  godem  }Of4  advifpsus  ntm 
decemiretuTy  sciUcet  ut  quod  ipse  quis  in  alterius  persona  aqmtm  ossi 
crtdidissety  id  in  ipsius  quoqui  persona  valere  patiatur.     A   still 
further  extension  was  jiven  to  these  provisions  by  analogie ;  thus, 
if  A  have  a  suit  with  S,  and  obtain  quod  novi  juris j  and  then  go  to 
law  with  C,  this  latter  can  demand  that  the  sa^ie  be  hel^.tp  ^  law 
ag^st  A9  as  A  accepted  as  law  against  B. 

Although  it  cannot  be  denied  that  the  principle  uppn  ^hicji 
dus  is  founded  is  most  equitable,  quod  quisque  juris  in  alium 
statuerity  eodem  et  ipse  utatury  yet  it  appears  a  stnuigp  practice  tq 
perpetuate  errors  in  law  and  judgment,  by  way  of  doing  an,uo.$atis- 
fictofy  sort  of  justice. 

The  prsetor  inserts  one  saviilg  clause.  Praterquam  si  jpiis  Saving  clame.  • 
otnm  contra  eum  fecerity  qui  ipse  eorum  quid  fecissety  for  the  pro- 
tection of  the  magistrate  or  party  claiming  the  benefit  of  this 
edict,  as  Caius*  says, — Ne  scilicet  vel  magistratus  dum  studei  hoc 
i£ctum  defenderey  vel  litigator  dum  vult  heneficio  hujus  edicti  uti^  ipse 
in  pcenam  ipsius  edicti  committat.  This  action  is  annual,  and  ex- 
tends to  heirs  of  the  defendent.^  It  is  not  probable  that  so  clum^ 
a  remedy  was  frequently  appealed  to  by  parties,  or  encouraged  by 
die  pre&finjz  magistrate. ' 

.      •      ■  ,^  2t53, 

Tim  attk  MiJSootmn  €$nfstanim\qtn  jus  ditvmti  mn-^^btempena^  Actio  in  ftctnm 
verat  lies  agdinst  one  who  opboses  the  execution  of  the  decree  5ott5?«>?q»» 
of  the  in^tus^t^  dxtending  ^^ytfaing  short,  of  complete  fuUil-  i^t^^^^ent. 
meat  of  mt  de^ee^  li  quod  extremum  in  jurisdictione  est  non 
ficit^   .The  'remedy  was  by  instituting  this  action,  ad  id  quafsti 
«  res  eratf  tfae^  best  interprefation  of  which  is,  that  it  applies  to 
an  arbitrary  penalty.^ 

This  action  does  not  extend  against  Ae  heirs  of  the  contu- 
macious par^,  and  is  annual. 

The  giving  a  remedy  by  action  in  such  a  case,  instead  of  the 
more  straightforward  one  of  contempt  of  court,  as  in  England, 

'  P.  1,  ly  3,  f  ft.  diipQDCt.  6y  in  eod.  t,  3;.  p.  70S  j  Gran- 

'  P.  ly  s,  4.  giani  paradox,  c.  47  }    Meennann,  t.  5, 

'  U.  3,^  5 ;  I,  §  I.  p.  637  i  Jac.  Voorda  dia.  ad  L.  an  n  auis 

*  P.  Sy  4y  I,  §  I.  jua  die  non  obtem.  Oelrichs  Th«.  .te* 
'  Id.  1,  ^4.  Belgicar.  t  i,  yol.  ft ;  Trendelenburg  diM. 

*  Perenon.  aumad.  i,  ftOy  in  Tlie^  Ott.  ad  e^nd.  leg.  Batav.  1765 )  Gliick  Pand. 
t.  I,  p.  615;  Ot  Aurel.  de  Tariant.  (jig.     Th.  3,^217. 
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shews  die  great  disposition  which  pervades  the  Roman  bw  to 
leave  aD  matters  in  the  hands  of  the  suitors.  It  is  not,  howercr, 
unusual  in  Endand,  to  obtain  a  Judgment,  and  stay  execudoo 
voluntarily.  IHie  disobedience  of  a  decree  of  the  court  on, 
however,  be  inforced  by  the  court,  mero  nutUy  by  the  penalty  (rf 
contempt,  which  is  personal  arrest  and  imprisonment,  because  die 
matter  is  no  longer  m  the  hands  of  the  subject  when  once  befioR 
the  Court. 


§  aiS4. 

Acdo  lA  £u:tnai  The  actio  in  factum  contra  eum  qui  in  jus  vocatum  vi  exaai^ 
cootneumqui  jg  based  upon  tile  older  practice  of  citation  by  the  plaintiff,  bf 
S  iac^''^  the  vocatio  in  jus  trivata ;  if  then  the  defendent  refused  to  go,  he 
Could  be  draggea  into  court  ;^  but  should  another  come  and 
take  the  defendent  forcibly  out  of  the  hands  of  the  plalnd^ 
whereby  he  was  damniiied  by  the  defendent's  escape,  and  keep- 
ing out  of  the  way  whereby  he  might  be  deprived  of  his  remed^, 
such  third  party  might  be  sued  for  the  damage  he  had  caused  to 
the  plaintiff.^ 

In  later  times,  the  citation  was  effected  by  the  apparitor^  or 
bailiff,  of  the  court. 

The  edict  ran,  —  ^i  in  jus  vocatum  vi  eximat  vel  fedat 
dolo  maloj  quo  magis  eximatur^  adversus  turn  in  /actum  jm£' 
cium  daho? 

This  action  lies  against  those  who  had  committed  this  ofiense, 
whether  present  or  absent,  that  is  to  say,  whether  they  commit 
the  offense  in  person,  or  by  an  agent,  or  qui  per  calumniam  wcgius,* 
but  not  against  him  who  can  not  be  cited  in  conformity  with 
the  edict,^  nor  against  him  who  had  rescued  a  slave,^  or  one  who 
had  been  cited  before  z  Judex  pcdanmsj  or  incompetent  tribttnal,^ 
nor  against  him  who  had  not  suoceded  in  his  attempt.^ 

The  action  is  in  factum^  and  expires  with  the  vear,  it  is  com- 
petent to  the  vocator  or  his  heir,  if  interested,^  against  die 
rescuer,  or  more,  if  more  there  be,  in  solidum;^  but  not  agdiwst 
heirs,  y^r  the  estimated  value  of  the  suit,  according  to  the  plaintiff's 
computation. 

In  England,  this  would  also  be  a  contempt  of  the  process  of 
the  court,  because  the  writ  issues  out  of  the  court  in  the  Queen's 
name. 


Where  It  lid. 


Summary  of 
this  acdon. 


'  §  0007,  ^*  op. 


*Id.  f,^i;  Id.  2. 


•Id.  3. 

V  Id.  3,  ^  X ;  Id.  0. 

•  Id.  5,  i  ». 

•Id.  5,44- 
»•  Id.  5,  i  3. 
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The  Jf/w  C9ntra  earn  per  quern  factum  est  quo  minus  quis  in  Actio  contri 
yuirVM  xiV/<if,  was  in  supplement  to  the  action  for  rescous,  for  not  f^tn^^^ 
only  were  parties  occasionally  rescued  vi^  but  also  sometimes  minus  quis  in 
doloj  hence  the  edict  probably  ran — adversus  eos  quanti  actoris  jodido  sistit. 
intersit  judicium  dabo^ 

Interest  may  arise  to  the  vocator  in  /«;,.  should  the  action 
expire  in  the  mean  time,  or  the  dominum  be  lost  to  the  plaintiff 
by  usucapion,^  the  damage  aristne  out  of  which  is  ch^r^eaUe 
to  the  fraudulent  defeater  of  justice ;  but  if  the  plaintiff  take 
nothing  by  his  action,  he  may  obtain  restitution  against  the 
defendent*' 

Those  rendered  themselves  liable  to  the  provisions  of  this  edict 
who  announce  to  one  going  up  to  court  some  sad  news,^  wherebv 
he  is  detained  in  his  own  person  or  by  anojther,  nor  does  it 
matter  whether  the  plaintiff  or  defendent  is  by  this  means  de- 
layed, so  that  the  hct  is  so.^  The  action  is  penal,  and  lies 
against  many  defendents  in  solidum^  but  the  satisfaction  by  one 
liberates  the  rest ;'''  and  it  is  not  maintainable  if  the  plaintiff  be 
himself  in  doloj  because  the  fraud  is  the  foundation  of  thp 
action.® 

Therefore  the  action  given  by  this  edict  is  in  /actum  pcenalis^  SammttyoT 
competent  to  both  the  vocator  and  vocatus  in  Jusy  and  their  heirs,  **"•  *^"- 
against  those  who  have  contrived  that  they  should  not  appear, 
but  not  against  their  beirs,^  except  y^  that  whereby  they  may 
have  been  benefited,^^  /or  the  amount  of  the  injury  caused. 


§  2156. 

Certain  persons  to  whom  respect  and  reverence  ^^  is  due,  cannot  De  in  jus 
be  summoned  before  a  court  by  those  owing  them  such  respect,  ▼o«»<'o  p«t«a 
without  special  leave  of  the  court :  thus  the  praetor — Parentemy  "'  P»««»«™' 
patronuMy   patronam  liberosj  parentes   patroni^  patrona    in  jus 
sine  pemdssu  meo  nequis  vocet,^*    No   one  can  be   summoned 
from  his  house,"  much  less  dragged  thence,^^  except  guilty  of  a 
public   crime,^  or  a  debtor,  or  aefendent  to  the  fiscus,  or  on 
public  account ;  ^  but  the  remedy  is  nevertheless  made  efficient  by 
distraint  after  diirty  days  from  the  default  in  appearance;^'''  the 


3y  ii  pr.  §  1  $  Id.  3. 


'  P.  a,  to. 
•Id.  3, 
« Id.  3»  «  I. 

*  Id.  J,%%* 

*Id.  1,435  I<1.3,§1. 

•Id.  19-44* 
''id.  1,44. 

•  Id.  1,435  W-  3i  *  3- 
»  Id.  I,  4  vlt. 


>•  Id.  I,  i  alt 

"  P.  •,  A,  13. 

» Id.  4,^  I. 

"Id.  18. 

**  Id.  ft!  5  C.  I,  48,  t. 

"  Nov.  I34«c.  5. 

**C.  10,  19,25  C.  10,  31,  31. 

'^C.2,34,2i,%«5  P.  2,4,  19. 
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Sommaiyol'the 
action. 


vocatio  in  jus  being,  therefore,  necessarily  puUic,  is  the  moie 
ignominious  ;^  hence  it  requires  permission"of  the  court  to  sum- 
mon  the  above  persons  before  a  court  of  justice^  It  would  appor 
that  the  following  persons  cannot  be  summoned  at  tf/lf :— ^ 

Magistrates  cum  potestate^  that  is,  who  are  in  eaperdse  of 
deir  office  with  this  attribute.         '^ 

Those  void  of  reaton,  as  insane  persons^  and  infimts,  beiii| 
impuberes,'  without  leave. 

.  Those  occupied, in  public  solemnities,  as  in  the  performance  of 
sacred  rite$,.tho$e  carried  on  a  public  horse  on  the  puUic  afiii% 
those  in  the  exercise  of  the  judlci^  office,  those  celebrada| 
marriagesj  and  those  conducting  filinerials.^    Or — 

Parents,  natural  or  adoptive,  of  both  sexes.' 

Patrons  and  patronesses.^ 

The  parents  of  $uch ;  and 

The  children,  of  whatsoever  sex  or  degrep.^ 

Without  person^  force  must  be  sfummoned* 

AD  matrons.^ 

This  action  is  personal,  competent  to  those  so  summoned,  bit 
no/ /^  their  heirs,  against  the  summoner,  but  not  against  his  heiiS| 
for  the  penalty  of  fifty  auref,  or  in  default,  such  castigadon  fi 
the  prefect  of  the  city  might  award.^ 


Actio  In  factum 
de  calvmnia- 
tonboi. 


Calumniay  in  its  jaridi(:ai^  sense,  is  genetaDy  a  fhttddent  ad, 
whereby  one  does  an'  injury  to  anoidier,  tmder  the  prefence  of 
law — in  a  word,  a  chicanery.  The  word  is  derived  from  calw, 
or  cahoTj  to  cheat,  quia  per  frustrationem  it  fraudem  oBm  vextrnt 
litibus.^^       - 

Calnmniay  .in  this  ph(ce,,  sisnifie^  specifically  the  ofloise  of 
suborning  by  money  a  plamti£F.tb  bring  a  tddqr  suit  apiott 
another,  <>r  ex  .conversfy.rccciy'fng  money  not  tp  institute  adk 
a  suit  ^  hence,  whoso  receives  mooqr  under  dtfaer '  of  tfaoe 
conditions,  is  said  to  be  a  caiumniator. 

The  natiure  o|  tiie  actions  applicable  to  this  offense  vaiy  wiA 
the  circumstance  For  instance:  if  A  liave  g^mea  B  moncf 
to  the  end  that  he  bring  such  tricky  suit  against  C,  this  boer 
can  sue  A,  the  ^ver  of  the  brfl>e,  actio9i'  sMffjurdarum^  and  tltf 
receiver  B,  actione  dt  calumniatoribus. 

The  edict  probably  ran  as  follows  : — Si  quis  ut  calssmmacoBSA 
mgotium  facent  vil  non  fatent^  pecuniam  accepissi  dicetur  in  ea 


»  P. »,  4, 19. 

'  P.  Oy  4,  » s  S  19S6,  h.  op. 

'  Id.  4,  pr.  $  Id.  s». 

*  Id.  J,  3,4. 

*Id.4,§«5  Id.  3,  5,6,7,  8. 


*  Id.  8,  ^  I  i  Id.  9,  to. 
^  Id.  10,  §  5 ;  Id.  9. 

■  Val.  Max.  A,  i,  5  i  C  1,48,  i. 

•  P.  ^  4,  4,  §  I. 
*•  P.  50,  16,  a33. 


'• 


ACT.   PKRS.*— BX   DBLBCTI8^*«UranB8  SUSPECT  I. 


4SS 


intra  amuim  m  qoadhtfUm  tfms  ftUtmim  qnam  atapisuJiciimr^  post 
annum  in  simplum  judicium  dabo^ 

Tfae  receiving  of  moxiMVy  or  of  anything  in  lieu  thereof,  c^n- 
sdtntcs  the  oSense  of  nsceiving^^  .also  the  Kberating  another  from' 
a  debt,  or  obligation,  or  lending  him  mdneygntiiitouslf,  or  others 
wise,  procuring  it,?  (K^ indeed,. anjsthing  wfaxdi  can  be  oonstnted 
into  a  payment;^  jior  does  it  si^Qr  ^fhtther  the  mokiisy'l»f« 
been  ceccived  from  the  briber  hunseif  or  irpm  a  third  party, 
to  do-.«r.  omit  lb  do.  aiiy  matter*'  Lastly^  all  who  eooclttde 
compacts  ortransactiosls  to  diat  tn^zx^  cammnuiiottsfi 

In  addition  to  this  reaiedy,  the  ]fffnJicti9  oi  turpm  eausam^jm  sunouu^of 
the  persecutio  sic  kff  JuUm  ri^tk^ttrunffi  ^U  lie,  but  the  remedj^  thU  acdon. 
by  the  edict  is  by  action,  in  factum  de  calummatmiusy  which  w 
competent  h  Um  who  gave  the  fadbel  diat  such  and  suck  a 
thing  should  not  be  done,  or  to  him  on  wtiose  account  it  is 
given,'  but  not  to  his  heir,^^  nor  to  him  who  gave  the  money  for 
a  causa  calumniatoria ;^^  against  the  receiver,  but  not  against 
his  heir,  except  for  any  profit  which  may  have  come  to  his 
hands  thereby ;  Jor  the  quadruplum^  if  within  the  year,  and  after 
the  expiry  of  that  time /&ir  the  Ji;!»p/i^;7i.^ 


%  4158. 

Tutors  and  cw^tots  suspected  of  mbtnanagement  <  of  diefar  Accb  tutom 
puptlls'  or  minors'  afEurs  an  tenaed  snspectiy  whether  this  arise  mapectL 
from  dolusy  culpa  or  negSgintiaj  or  such  a  moral  state  as  floay 
lead  to  the  conclusion,  as,  for  instance,  their  being  tnsolveht,^ 

Poverhr  alone  is  not  a  sufficient  groimd  for  suspicion,  althou^,  if 
the  tutors  poverty- appoo'  sa  great  as  to  endan^r  the  pupill^  pro- 
perty, a  curator  may  be  associated  witkhim,  or  he  iiiay  certainly  be 
removed  if  he  give  not  security,  but  not  tanquam  suspictus.^*  Nor 
does  it  matter  whether  the  tutor  be  testamentary,  dative,  or  legal  ;^' 
although,  in  the  latter  case,  it  is  more  usual  to  associate  a  curator, 
to  spare  the  fiime  of  the  .pupilL^  Security  will  not  hbecate  a 
tutor  from  (Suspicion.^  He  is  immediately  mterdidted  from  ad- 
minisCration  iti^  the  eaBaminatton  shall  have  been  concluded, 
when^  if  convicted,  be  is  reaaoved  ^  with  infamy,  if  dolus  or  culpa 
lata  be  proved,^'  whence  it  :Kdlows,;that  if  his  character  come  out 
unUeniislied,  this  should  be  stated  in.  the  decree.^ 


P.  3,6,  I,  pr.;  Id,  3,4*1} 
»  Id.  1,  ^  ttlt. 
*Id.  a. 

•Id.  3,iult. 
•Id-  3,i». 
'Id.  5,4  1. 
•Id.  1,4  1. 
•Id.  3,ialts  Id.  6. 
«♦  Id.  4- 


Id.  8. 


"  Id.  3,  §  ulL 

•"M.  i,pr. 

"  P.  »6,  10,  8  5  1. 1,  26,  4  5. 

"C.  5,4a,»5  9.5,43,6. 

''  P.  a6y  10,  i»  §  5  }  I.  I,  26}  §  1. 

'•  Id.  9. 

"Id.5&6}  Id.26,Vpeiu 

"Id.  3,4s; Jd.  12. 

»Id.7,§i;  I.  i,26,§6. 

»  P.  26,  io»  4, 4  I,  2. 
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Summaiy  of 


This  accutttioa  expires  witb  the  giiardMinthip  or  removal  of  the 
tutor.* 

If  the  tutor  keep  out  of  the  wajr,  so  that  aliment  cannot  be 
obtained,  the  pupill  is  put  into  possession  of  his  goods,  with  pover 
to  sell  those  which  would  deteriorate  bjr  delajr.' 

In  cases  of  atrocious  fraud  and  ronieiy  the  tutor  may  be 
punished  for  the  offense  hr  the  prefect  of  the  citj.' 

The  ofiense  being  qttast  publicumy  anjrbodjr  may  act  as  accuser, 
co-tutors  being  especially  bound  thereto,^  but  also  freedmen,^  and 
even  women,^  but  not  the  pupills  themselves,^  altlxMi|;h  mioon 
may  oompell  their  curators  to  give  them  necessaries."  llie  prztor 
may  even  act  of  his  o^n^  motion,  if  the  case  be  public  and  flagnoCi 
though  none  accuse.^ 

The  action  expires  with  the  death  of  the  defendcnt.*^ 


Actio  contn 
jvdkcmqiii 
litem 
hsalL 


§  aiS9. 

If  a  judge  culpably  mistook  his  office,  he  made  the  suit  iu 
own,  and  mi  ignorance  yns  accounted  culpa.^^ 

Si  judex  litem  suam  ftcerity  non  proprie  ex  maleficU  Mgatta 
videtUTi  sed  quia  neque  ex  contractu  obUgatus  est^  et  uti^v 
pecasse  aliquid  inteUigitur^  licet  per  imprudenttam^  idet  vidkur 
quasi  ex  maleficio  teneri  in  factum  actioncy  et  in  quantum  de  ea 
re  eequum  religimi  judicantts  visum  fuerit^  pcenam  sustnMi^ 
with  this  is  in  some  measure  analogous  the  penalty  on  a 
judge  or  magistrate,  who  by  an  erroneous  sentence  had  intituled 
himself  to  the  same  measure  of  justice,  as  he  had  meted  out  to 
the  suitor.^ 

The  cognition  of  this  was  extra-ordinary,  and  competent  /?> 
but  not  against  heirs. 


Actio  de  de- 
jectitetefiiuif. 


§  2160. 

The  action  arising  out  of  the  edict  de  dejectis  et  ejfiuisy^*  the 
basb  of  which  is  on  an  obligation  quasi  ex  delicto^  is  an  iDegai 
act  committed  through  negligence,  but  without  detus^  in  order  to 
punish  to  a  certain  extent  the  owner  of  a  house,  for  having 
received  improvident  persons  into  it,"  who  have  thrown  soa»- 
thing  out  of  window,  or  from  the  roof,  or  any  part  of  die  house. 


« Id.  3,  ^  6}  Id.  pen.|  C  5,  43,  x  j 
I.  X,  26,  §  S. 
•Id.  4 95  P.  a6,  10,  3,  §  i4{  Id.  7, 

'  I.  I9  16,  §  xo. 
*  P.  26,  10,  3,  pr. 

•Id.3,fi. 

•Id.  1,475  I.  1926,^3. 

7  Id.§  4j  P.  26,  10,  7  J  C  5, 43»  ^• 


•  Id.  id. 

•  P.  26,  xo,  3, 4  4. 

"I.  i,26,§S$C5,43,  x;  P.i6,ic, 
pen ;  vide  \  2x20,  h.  op. 
"  1964*  h.  op. 

"  P.  50,  I3>  «. 

^*  \  post,  b.  op. ;  P.  2,  2. 

"  ^-  4*  5»  ^  n  P-  9»  3i  '»  §  4- 
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into  a  public  place^  hv  day  or  ni^tf  where  men  ought  to  be  able 
to  drculate  without  fear  and  danger ;  ^  hence  the  edict. 

An  actio  uiilis  will  lie  for  things  so  thrown  in  like  manner  from 
a  ship.' 

The  action  lies  against  the  inhabitant  of  the  house,  by  whatever  Lies  by  and 
title  he  may  be  s6,  but  not  against  a  guest  j  also  against  him,  of  *8"»«*  ^**°^- 
many  joint  tenents,  out  of  whose  window  the  thing  is  thrown, 
or  against  each  in  solidum^  satisfaction  by  one  liberating  the  rest.' 

If  the  family  of  the  inhabitant  with  his  knowledge,  or  a  slave 
without  his  knowledge,  throw  or  pour  something  whereby  a 
computable  damage  occur,  the  praetor  admits  the  estimation  for 
damage  so  caused,  and  gives  an  actio  in  duplum;*  in  this  case  the 
action  is  perpetual,' and  descends  to  but  not  against  the  heir. 

If  a  freeman  have  perished,  the  fine  is  fifty  aureii  ^  in  this  case 
the  action  is  annual  and  popularise  lying  neither  by  nor  against  the 
heir;  if  he  live,  and  be  damaged,  the  ju^e  will  assess  what  is  just,^ 
ID  which  case  the  action  is  perpetual ;  but  if  a  slave  have  committed 
the  offence,  a  noxal  action  lies  against  the  master,  in  dupluniy  save 
he  surrender  the  slave  as  a  noxa^  therefore  in  this  case  the  action 
is  noxa]  and  in  rem  scripta, 

§  2161. 

Ifl  the  case  of  suspensa  et  posita^  the  thing  has  either  already  Actio  de  lus- 
feDcn,  or  it  threatens  to  do  so,^  In  the  first  case  the  actio  de  !*""*  **  ^^' 
ifiais  et  dejectis  utilis  lies,  but  in  the  second  case  an  actio  popularis 
in  factum  a^iinst  the  inhabitant,  who  has  so  placed  or  suspended 
the  thing  over  a  place  of  public  resort  so  as  to  be  dangerous,  for 
the  fixed  sum  of  ten  st»lidi,  or  for  the  surrender  of  the  slave  as  a 
wjrtf,  if  it  have  been  dbne  by  stich.^ 

Either  action  can  be  brought,  either  against  the  individual  who  Lies  by  and 
absolutely  poured,  or  threw  down,  or  so  placed  the  things,  if  the  *8«in«  w^Jom. 
6ct  can  be  attached  upon  him.^^    If  the  tenent  have  paid,  he 
has  his  recourse  against  the  actual  thrower,  pourer,  or  placer, 
either  ex  locato  or  in  /actum. 

§  2162. 

The  actio  de  recepto  lies  against  nauta^  caupones^  stabularii^^  or  Acdo  de 
their  agents,  vectores  and  viatores.     They  are  held  to  the  most  '«=^*°- 
exact  diligence,  because  they  have  the   option  of  rejecting  or 
receiving  die  things  at  their  option  i^  and  die  action  gainst  them 

'M.i,Ji.  »P.  9,4,2,  pr. 

Id.  6,  ^  1ll^  *  §  Z967»  J^.  op. 

1 1?9^>  ^^  •  P»  9f  4»  »>  pr 


\u  ^  h  *»  P'-i  ^•4»  5>  §  >•  '•  P-  9»  4»  5j  *  "• 

^°\'i  h  5*    Popakris  means  compe*  "  §  19749  h-  ^'P* 

tent  cnWU  ex  populo,  or  qui  tam.  "  P.  4»  9i  »•  ^  »• 
Id.  ^  6. 
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Reception 
tuflices. 


Sufficient 
interest. 


Exact  diligence 
required. 


Remedy,  pne- 
torian  or  civil. 


Actio  in  iactum 
ex  recepto. 


Actio  de  re- 
cepto. 

In  dnplum. 
In  limplum. 


is  founded  upon  die  edict,  Nauta  caupones  stabuLiriiy  qusi  orjur* 
que  sahum  fin  ncipermt^  nisi  restituent^  in  eos  judicnm  ink. 
They  are  then  liable,  whether  they  have  received  in  person,  or  b^ 
the  master  of  the  vessel,  or  supercargo,  or  other,  to  whom  tiuf 
duty  may  have  been  confided,  but  not  if  anything  have  beea 
received  by  them  whose  business  it  is  not  to  undertake  sodi 
work.^     Nor  does  it  matter  whether  the  things  were  cons^nei 
to  them  or  not,  or  whether  carried  on  board,  or  perished  oade 
beach,'  whether    a    hire    were    bargained    for    their  transpoct 
or  not,  so  that  they  have  been  accepted  to  be  carried. 

It  does  not  matter  whether  the  things  received  on  board  be 
the  plaintiff's  or  those  of  another^  so  long  as  he  have  suiEdenft 
interest  in  their  safety,'  since  the  obligation  does  not  accrue  by 
reason  of  the  wares,  but  on  the  fact  of  their  reception. 

The  most  exact  custody  is  required,  so  that  indemnity  is  doe 
for  all  damage  resulting  from  the  victores  or  viataresy  carrios  or 
conductors  of  the  goods,  short  of  inevitable  damage,  or  tfat 
which  happens  out  of  the  ship,  iim,  or  stable.^  The  baibrs  are, 
however,  excused  if  each  offered  to  be  responsible  for  die 
custody  of  his  own  wares,  and  the  carriers  by  land  or  by 
have  acquiesced  therein.^ 

The  remedy  consists^  in  a  civil  action,  which  may  be  eitfaer 
the  actio  in  factum^  or  the  later  praetorian  action,  di  reapuf  but 
which  sometimes  is  confounded  with  the  actio  in  factum^  Bodi 
must  be  here  conjoined,  and  differ  in  the  foUovring  respects. 

The  actio  in  factum  lies  for  damage  only  done  by  the  servants 
of  the  plaintiff,  and  those  strangers  lodging  under  his  roof,  but 
not  from  the  damage  caused  by  mere  casual  guests  and  ship  pas- 
sengers, except  these  be  his  servants,  by  wbrking  their  passage.^^ 

The  actio  de  recepto  renders  the  defendent  liabk,  in  addition,  for 
the  acts  of  the  last-mentioned  persons.^^ 

The  actio  in  factum  lies  in  duplum^  and  for  this  very  reason  not 
against  heirs.^' 

The  actio  de  recepto  lies  in  simplum  only,  and  therefore  lies 
against  heirs,"  , 


*  P-  4«  9>  «>  §  *»  4*  5  J  P-  «4*  i>  i> 

^  6* 

'  P.  4,  9,  t»  ^  6,  7,  8 }  Id.  ». 

*  Id.  1,  §  6. 

*  Id.  3,  §  1. 

*  Id.  7. 

'  W.  A.  Lauterbach  de  naut.  caup.  et 
itab.  Tub.  1670 ;  C.  G.  Hommel.  de  eod. 
arg.  V it.  1780  $  C.  C  A.  Ulich.  de  indole 
act  de  recepto  ejusque  usa  hodiemo, 
Vit.  1787. 

'  C.  4,  9,  7,  §  I,  6. 


•  Id.  1,  j  3  ;  Id.  3,  §  5  5  MuIUr  li 
Leyier  obt.  196. 

»  Id.  3,  ^  I. 

wid.  6,  §  3j  Id.  7,  !»}  P.47,5.»» 
§ult. 

I*  P.  4,  9,  ly  ^  8;  Id.  »;  Vunioii^ 
Peck  de  re  nant.  ad  L.  3,  naatz  casa. 
not  e.  The  views  of  Wehm.  de  daiLCO) 
^  tOy  differ  in  toto  from  those  of  otiiea 

«« Id.  7,  §  I,  6. 

"Id,  3,^4. 
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§   2163. 

The  condictio  ob  turpem  vel  injustam  causam  is  founded  on  a  Condkcioob 
quasi  ddict,*  and  has  been  sufficiently  fully  discussed  already.^     It  ?»5P«n  ^«i 
consists  in  something  being  given  to  anodier  for  a  base  or  unjust  ^"J)^^ 
cause,  which  attaches  to  the  receiver  only.     Hence,  inasmuch  as 
one  gives  with  honesty  of  purpose,  the  other,  receiving  with  dis- 
honesty of  purpose,  is  bound  to  restitution,  the  law  presuming  that 
such  person  ought  ta  refund,  because  no  man  ought  to  be  inriched 
at  another's   expense    and  loss ;   hence  it  is  competent  against 
and  to  heirs,  for  the  restoration  of  the  object  given  with  all  its 
rights,  accessions,  and  mesne  profits,'  where  a  value  has  not  been 
fixed.^    If  anything  have  been  promised  for  a  base  or  unjust 
ause,  and  security  given  eo  nomne^  it  can  be  condicted,  and  the 
petition  of  the  adversary  evaded,  exceptime  doli  tnalifi 

This  condiction  is,  therefore,  a  personal  action,  quasi  ex  delicto^  Summary  of 
which  one  who  has  honestly  given  for  a  base  consideration,  and  ^^  action, 
his  heirs,  brings  against  him  who  has  received  for  such  base 
consideration  for  the  restitution  of  the  thing  cum  omni  causa^  or 
its  estimated  value,  or  for  the  return  of  that  given  eo  nomine  as 
security. 


'  S  197^-99  ^-  op-  *  C.  4, 7,  ult 

'p.  11,  5, 1.  •  Id,  1 5  p.  11,  5,  8. 
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TITLE     VIII. 


Actionet  ArbitnruB>^Bonc  Fidei— Strict!  Juris — Compeniatio  et  Dediictio— Actioca 
Boue  Fidei  ex  Gontn^ctibut  ReUibHs-^Ex  Contnctibits  Vcri»]ibas— £z  Coatnctnu 
Conienflualibtia— £x  Obligationibiu  Quasi  ex  Contiactu— £x  Con/xactibns  Sodaltb<5~ 
Acdo  ex  Sdpulatu  de  Dote— -Condicdo  Triticiaria — Actio  de  Prescripds  Verbis  JiXr 
matofia — Ex  Pennutato— Actionet  Arbitnuiae-*A£tio  Pubficiana — 5erviAiia--Qsia 
Serriana — Sire  Hypothecaria — De  Dolo  Malo— Renim  Amocanun— Ad  FThihrwiwn 
de  Edendo^-^Finium  Re[pindorum— 'Faviana  et  Calviaana — Pinlliini  Hr  Ti  ac 
Metut  Cann— De  eo  quod  Certo  Loco-^Pluris  et  Minorif  PetitiQ. 


Acdones  arln« 
traric  et  booc 
iidei. 


Ckera  distin- 
guished jndicia 
stricti  juris  and 
arUtraria. 


Also  arbitria 

andjudiciabonse 

fidei. 


§   2164. 

The  four  descriptions  of  actions  mentioned  in  the  Institutes  are 
actiona  stricti  juris^  condictiones^  actiones  bona  fidei^  and  acUti^fi 
arbitraria.  Cicero  speaks  of  two  only,  judicia  and  arbitria^  a$  it 
will  be  seen  correctly.^     The  passage  runs   thus, — MuJ  tit 

judicium  aliud  arbitrium ^id  est  in  judicio  ?    Direc- 

turn  J  aspiruMy  simplex.  Si  paret  H.S.  p33.  dari  oportert  .  .  .  • 
^id  est  in  arbitrio  ?  mte^  moderatum.  ^antum  aquius  et  mtlius 
id  dari.^  He  then  procedes  further  to  divide  them,  qualifying  the 
first  with  the  adjective  term  legitima^  and  the  other  with  that  of 
honoraria^  thus, — Perinde  ac  si  in  hunc  fomadam  omnia  judicia 
legitima  omnia  arbitraria  honoraria  omnia  officia  domestica  cmchu^ 
et  comprehensa  sint  perinde  dicimus.  Here  he  clearly  means  br 
judicia  actions  stricti  juris^  and  by  arbitraria^  those  which  Oow 
from  the  praetorian  edict.  In  other  passages  he  designates  such 
actions  as  clearly  belong  to  the  arbitria j  zs  judicia  (or  arbitria]  i^ 
quibuSy  ex  fide  bona  est  additum;  that  is,  th^  formula  of  ^\i^^ 
included  the  words  of  equity  here  quoted  as  a  characteristic  of  the 
action,  or  others  of  like  import.  In  omnibus  igitur  its  judici:s 
in  quibus  ex  fide  bona  e^t  additum,  ubi  vero  etiam  ut  inter  booos 
bene  agier ;  imprimisque  in  arbitrio  rei  uxoria  in  quo  est  qui<l 
aequius  melius'    .  .  .    judiciis  in  quibus  additur  ex  fide  boru^ 


'  Pro  Rose.  com.  5  $  Gaius  4.,  §  103- 
105 ;  for  the  distinction^  vide  §  109. 
*  Cicero  clearly  speaks  of  those  stricti 


juris  actiones  which  did   noc  adnu'c  t^c 
'equity  of  bona  fides,  vide  post. 
"^  '  Cic.  Top.  17. 
*  Id.  de  off.  3,  15. 
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in  $mnibus  iis  arbitriis  in  ^quibus  adderitur  ex  iide 


Hence,  it  foilavirs^'that  when  Cicero  speaks  of  an  ndio  utbi^' 
traria^  he  never  uses  judidmrn  to  express  it  without  qualifying,  it ;. 
but  he  cvcD  sometiiBes  iiim0ce8aaril]r,\or  fer  the  salde  of  emp^is^ 
also  adds  the  qualificacoiy  expressioa  tOMrbitrium^ .. .  Cioerd dearijr,. 
then,  distb^irishes  between  judkla  stxiiti  jmrir^i'batm^filny^mi 
arhifrarieu    Seifec^^  the;  suppressed  .oiator^  speaks  with  inoir  Seneca  dndn- 
philosophical  prpcision^'-^ild^tf  melior.  videtur.  amditi§  causa'  bonm-^^f^^^^^^^ 
sladjiUcsmj  quqm  si  ff^.  arbitrum  ndttatur^  quia  Oban  fornuda:  arbitnxjju 
iodumt,  it  certos  quos  mn  ixadtsi  t€rmitt$r  pMSt ;  hupis  libera  erat 
et  nuUis  adstricta  idncults  td&^o  et  detr'ab^tt  liquid  potest  <t 
adjicere  et  sententiam  suatn  nets  frout  Ux  aui  justitia  suadgnti  sed, 
^wt  bumanitas  et  misifi^ordia  impeOinty  regent  ..  1  .  .  ubi  .id 
ii  ftt9  uila  sapientia  discernitj  in  controversiam  incidity  non  potest  ad 
hitcsumiy  jddex  ex  tnrba  seiectorum  quern  census  in  album'  et: 
eqaestris  hereditas  misiti     Now,  since  the  judices  were  taken  from. 
the  albumj  and  the  arbitri  were  not  so,  it  is  clear  that  a  better 
judgp  could  be  selectecl  where  the  choice  was  not  confined  to  a 
limited  number  taken  fiom  one  particular  class  ;^  for  if,  as  it 
would  appear,  a  pond  was  struck,  to  challenge  a  certain  number 
of  which  each  putjr  was  indtuled,  some  degree  of  negative  con- 
sent may  be  supposed  as.  td.  those  remaining,  whence  the  prastor 
may  have  selected  the  most  fitting  for  the  particular  case  ;  but  in 
die  choice  of  an  arbiter  the  consent  was  defined  and  positive.^ 
Heocc  it  is  Savignjr^  is  cleariy  right  in  asserting,  on  the  authority^ 
of  Seneca,  that  the  arbitri  were,  as  a  rule,  more  competent  judges 
than  ibtjudicesj  because  Seneca  plainly  tells  him  so,  and  -dearly 
wrong  in  asserting,  on  his  own  authority,  that  the  terms  judex^ 
ttrhiteTy  and  recuperatoresy  were  used  synonymously  in  the  formula 
afiected  to  difierent  actions,  because  it  is  a  mere  theory  contro- 
verted by  facts  J 

§  2165, 

We  wilt  now  pass  to  the  examination  of  Savigny's  theory;  he  Savigny's 
thus  speaks  of  condictions,  which  he  "  distributes  into  three  "^^ 


'  Id.  17. 

'Seneca  wit  itifled  on  X2tn  April^ 
A.a.  65;  Gceio  wat  killed  b.c.  43*  In 
Ckero'a  age  there  was  apparently  no  album, 
c^t  there  dearly  was  in  that  of  Seneca  j  it 
°>a3t,  therefore,  have  been  inttituted  in 
^^  ic8  yean.  It  is  attributed  to  the 
ige  of  Ocuvian,  ^  19949  h.  op. 

^  Cic.  pro  Cluen.  43,  vide  §  1994^  h.  op. 
<*•  6,  where  it  is  stated  that  the  album  was 


for  the  most  part,  but  not  invariably,  tiaken 
from  among  the  lenaton  {  by  this  is  meant 
thatt  the  class  whence  it  was  taken  varied  at 
different  periods — the  Senate  was  the  last  \ 
vide  post  process. 

^  V.  Savigny  SysL  d.  h.  R.  R.  vol.  5, 
§  1689  p.  103,  n.  f. 

•  P.  42,  I,  57  5  Val.  Max.  a,  8,  2,  et 
8, 12;  Cic.  de  off.  3,  16;  pro  Rose.  9$ 
de  orat.-  %,  65,  70. 

^  Syst.  vol.  5,  §  219,  p.  144. 
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classes,  distinguishable  as  well  by  the  formula  of  process  as  bjr  im- 
portant practical  rules.  The  condictio  certiy  also  called  si  certim 
petituTj  formed  the  first  and  by  iar  the  most  important  dass.  It 
lay  for  the  claim  of  a  fixed  sum  of  money,  si  paret  cerium  ien 
optfrteri\  in  this  the  party  actuated  by  honest  motives,  was 
protected  against  the  dishones^  of  his  adversary  by  a  spmis 
and  nstipulatio  tertia  partis.  The  second  dass  was  applicable  to 
the  transfer  of  the  dominion  of  any  fixed  thing  except  ready 
money.  The  third  applied  to  pnestadons  of  any  sort  whatever, 
save  and  except  those  recoversible  by  the  two  precediK  actioDs, 
and  was  alwavs  looked  upon  as  something  uncertain ;  hence  the 
condiction  ot  this  .third  class  was  termed  incerti  amdictio^  and  its 
formula  rxOr^^idquid  dari  fieri  oportttJ^^ 

In  conclusion,  he  asserts  that —  <^  This  distinction  did  not  ezi^ 
in  actimes  bonafidei^  which  invariably  went  for  that  which  a  partj 
in  thorough  possession  of  the  law  bearing  upon  the  £u:ts  would 
award ;  hence  the  formula — ^idquid  dari  fieri  oportet  ex  fidibnar 

This  last  sentence  would  successfully  confuse  the  hmuRfiiei  and 
arbitrary  action,  and  everybody  that  reads  it. 

Savigny  next  points  out — ^^  That  by  the  peculiarity  of  the  old 
process,  according  to  which  the  judge  could  only  condemn  in  a 
sum  of  money,'  gave  rise  to  the  curious  and  unjust  consequence 
of  its  being  always  in  the  power  of  an  obstinate  defendent  to 
compell  the  plaintiff  to  let  him  have  the  thing  in  question  for 
a  certain  sum,  so  long  as  he  retained  the  possession ;  because  hs 
right  of  action  was  consumed  by  his  having  recovered  a  judgment 
lliat  such  defendent,  however,  acquired  the  dominion  just  as  little 
as  him  qui  doh  desiit  passidere^  and  ag^st  whom  judgment  liad 
been  recovered,  still  he  had,  and  the  plaintiff  was  deprived  of,  the 
use  of  the  object."  Hence  Savigny  derives  the  judicia  arhttraria 
— a  wilder,  or  more  unnecessary  theorizing  cannot  be  imagined^ 
aptlv  described  by  the  German  expression,  aus  der  befi  erptffa^ 
for  now  could  the  .defendent  be  compelled  to,  or  how  was  itlikeij 
that  he  would  accept  an  arbiter  (for,  without  his  consent,  the 
cause  would  go  to  the  judex)  when  his  avowed  intention  was  to 
defraud  the  plaintiff,  and  keep  the  object  at  a  certain  pnce. 
Again,  if  the  plaintiff  wished  the  specific  object,  he  might  in- 
stitute a  rei  vindicatio  in  the  majority  of  cases,  or  the  m£ctk 
furtiva. 

Lastly,  Savi^y,  in  this  summing  up  the  actions  to  which  tbe 
bona  fides  apphes,  adopts  admitted  facts,  which,  for  the  sake  of 
novelty,  he  seeks  to  arrive  at  by  false  premises  and  theories  :— 

'  Sav.  Syst  vol.  5,  §  119,  p.  114. 
*  Gaiui  4,  %  48. 
'  P.  6,  I,  69,  70. 


ACTIONES  BONJE   FIDE  I. 


463 


"I.   CiVILBS   ACTIONES. 

1.  In  personam. 

A.  Out  of  actus  hgitimi  (contracts  and  quasi 
contracts.)  To  these  alone  refers  the  division 
into : 

a,  Stricti  jurisy  also  called  condictiones.     They 

are  strict  actions  {judtcia), 
b»  Bona  fidei.  They  are  free  actions  {arbitrta). 

B.  Out  of  delicts,  and  therefore  pcenal  actions. 
They  zrcjudicia. 

2.  In  rem.    One  and  all  arbitria, 

^^  II.  Honoraria  actiones.  One  and  all  arhitria^  without  distinc- 
tion as  to  whether  they  be  in  rem  or  in  personam^  and  whether 
dtese  latter  arise  out  of  actus  kgitimi  or  delicts.'^ 


Savigny*!  fium- 
mary. 


§   2166. 

Let  US  now  compare  the  terse  and  lucid  resume  of  Thibaut  Thibaut'i 
with  the  diffuse  speculation  of  Savigny.     Thibaut  says,^  writing  ~"^*  ^^^• 
ol  adiones  bona  fidei^  stricti  juris  arbitraria. 

^'  As  a  general  rule,  that  which  results  from  equity  and  the  nature 
of  the  matter  can  be  claimed  in  all  actions.  Those  actions  only 
which  arise  out  of  a  transaction  founded  upon  solemn  words,  ex- 
tend to  nothing  beyond  that  which  lies  in  the  formula,  according 
to  the  plain  signification  of  the  terms.  Hence  the  present  un- 
pnctical  distinction  between  actions  bona  fidei  and  stricti  juris. ^ 
With  the  former,  the  actiones  arbitraria  must  not  be  confounded. 
Under  these  is  commonly  understood  those  in  which,  in  the  chief 
matter  in  issue,  all  depends  upon  the  discretion  of  the  judge,  or 
those  in  which  the  judge  can  augment  the  judgment  in  case  of 
contumacy.*" 


'  Syst  del  P.  R.  %  71,  citing  I.  4,  6, 
S^\  compare  Cic  pro  Rooc.  com.  c.  4  $ 
Boetbiot  topics  Ciccron.  6 ;  QuiatilJan  iott. 
«at  iv.  4, 1. 

^H.  Boehaer  de  act.  sect.  i.  c.  3, 
S  ^i  «q.;  Hopfiier  Codiment«  4  1128, 
i>35.  Tile  following  loppoxt  intirely 
Afferent  views,—- C.  Gans  Ronnisches  Obli- 
p^tnrecht.  Hddelb.  1819  ;  Miihlen- 
bnich  Heidelberg  jahrb.  181 1,  nr.  5,  6  ; 
H.  C.  Stever  de  summaiio  Romanoram 
iodicio  sen  stricti  juris  et  bonse  fidei  action- 
ibui,  Lipi.  1822  -y  T.  Rubo  £rkl.  der  L.  2, 
3>  4i  S5,  de  N.  O.  Berlin,  1822;  Keller 


Litis  contestado.  Zeitsch  i827;p.z89-i92; 
Meyer  Litis  contestatio.  x ;  Abtht  Stutt^. 
1810,  p.  73-117;  Rosshirt  Zeitichr.  x, 
Hit.  p.  71-90. 

'P-  »3f  4,  3  5  I-  4>  6»  §  31}  and 
Theophilos  paraphr.  ibid.  The  views,  how- 
ever, .  hereupon,  do  not  tally,  vide  I.  M. 
Magni  ration,  et  different,  inr.  civ.  lib.  i, 
de  act.  arbitrariis,  Anjou,  1602,  Orl.  1695 
(Meermann  Th.  t.  3)  j  G.  de  Gast.  de  act. 
arbitraria,  Orl.  1576  (Meermann  Th.  t.  6)  $ 
A.  Faber  err.  pragm.  P.  4,  Dec.  89, 
er.4-10 ;  Miihlenbruch  Pand.  t.  z,  p.  250- 
259- 
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Origin  of  the 
introduction  of 
the  equitable 
element  of  bona 
fides  into 
actions  other* 
wise  legal. 


§   2167. 

That  the  term  actio  bonds  fidei  was  not  a  technical  legal  term  in 
the  age  of  Cicero  is  pretty  clear ;  it  may  even  be  doubted  whether 
all  judiciay  into  which  the  equitable  element  of  b&na  fides  wss 
admitted3  were' not  tried  by  an  arbiter^  or  the  person  then  equiva- 
lent to  that  officer  having  the  extended  powers  of  such,  and  not  bj 
a  judix.  That  the  next  step  was  f;o  allow  the  judex  some  degree 
of  equity,  and  to  give  a  bi  greater  freedom  to  the  arbiter;  thus 
we  arrive  at  the  judex  in  the  imperial  age  trying  actioues  stricti 
juris  with  the  incidental  quality  of  botug  pdei^  m  additbn  to  those 
purely  stricti  jurisy  and  the  arbiter  trying  those  only  which 
were  more  eminently  equitable,  exercising  a  liberum  arbitrium^ 
which  would  never  have  been  considered  justifiable  at  an  earlier 
period. 

This  historical  progress  of  the  Roman  law  fully  justifies  this 
view.  We  find,  first,  the  strict  legis  actioj  in  which  the  slightest 
slip  in  the  pleadings^  was  fiital  to  the  suit. 

Then  came,  the  age  of  the  finnuhtj  in  whidi  these  objections 
were^  in  a  ereat  measure,  remedied ;  the  iprsetor,  too,  began  to 
give  equitable  remedies,  and  legislation  on  particular  sid^ects  a- 
ptmded*    The  pnstors  ibimd,  at  an  eariy  date,  th^  must  oco 
sionally,  firom  the  great  press  of  business,  delegate  tfaetr  jam- 
diction :  s^ch  delegates  answered  pretty  nearly  in  the  commcocement 
to.tbcarbitri^  who  were  mostprobiMy  the  prastc^an iu&xforfc;  bat 
the  necessity  increasing,  a  pflinel  or  album  was/ introduced,  and  ss 
no  better  mode  of  striking  these  than  according,  to  the  dnmf  could 
be  conveniently  adopted,  the  equestrian  class  was  selected  for  this 
purpose,  otherwise   there  is  every  reason   to  believe  dot  the 
arbiters  were  of.  patrician  rank.      They  were  still  uiio§da)iy 
retained  ;  but  business  still  increasing,  the  number  of  die  pnetois 
was  also  gradually  augmented,  and  so  much  equity  having  been 
introduced  by  the  new  remedies  given  by  the  praetor,  and  so  much 
of  the  equitable  element  infused  into  the  law  generally,  that  it  wis 
foiind  requisite  to  allow  some  of  that  discretion  also  to  the  jjtdix; 
because,  that  element  having  been  introduced  into  the  actions  be 
was  in  the  habit  of  tiying,  it  was  impossible  for  him  to  exercise 
his  office  without  it.    It  foUov^,  then,  praetorian  actions  could  doc 
originally  have  been  tried  by  judices  from  the  alburn^  because  no 
such  existed  ;  we  are,  therefore,  driven  to  the  conclusion  that  thcv 
were  tried  by  the  adsessores  of  the  praetor  as  arbitri.    The  only 
remaining  question  is,  if  the  choice  was  in  the  litigant  parties,  aod 
it  would  seem  that  it  was  so  under  the  direction  of  the  praetor/ 
by  his  proposing  a  certain  number  of  qualified  persons,  one  of 
whom  was  selected  by  the  one  party,  and  rejected  or  accepted  \fj 


*  Gaius  4,  §  30. 


•  Qc.  pro  Mil.  /• 
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le  Other.  Tbis  influence  of  the  praetor  wa$  indispensable,  because, 
it  were  a  cause  which  contained  the  adjective  incident  of  equity 
Swa  fidei)^  a  different  judex  would  be  required,  than  if  it  were 
more  simple  case,  a  fortiori  if  the  action  were  to  be  arbitrary ; 
snce  the  praetor  must  have  exercised  considerable  influence  in 
le  choice  of  the  individual,  even  if  he  did  not  appoint  him  of  his 
vn  motion,  because  it  was  not  in  the  power  of  the  piaintiflT 
)  daim,  nor  in  that  of  the  delendent  to  object  to  an  action  being 
[bitiaiy,  b^rug^^JuUty  or  stricti  juris-^Htizt  was  intirel^  in  the  breast  of 
le  praetor  actui^  under  the  law  and  practice  of  his  court ;  it  was 
is  duty  to  award  the  most  appropriate  one,  and  this  will  account 
1  the  pcstulatio  judicis  to  the  demand  in  the  alternative, /ttirV^m 
rkitrumvi  postuloi^  the  pr^tor  thereupon  assigned  what  he 
bought  the  most  fitting  in  the  matter  in  issue. 


§  2168. 

What  an  actio  arbitrariay  then,  was  Is  sufficiently  clear  \  the  only  Dndnction 
lifficulty  lies  between  the  arbitraria  and  bona  pdeiy  as  to  whicn  ^'«^««*  ^ 
he  passs^  in  the  Institutes  does  not  inlighten  us.     Praterea  tn^^t  bonle 
\uaikm  actiones  arbitrarias,  id  est  ex  arbitrio  judicis  pendentes^  fidd. 
ifpeBarmiSj  in  quibuSy  nisi  arbitrio  judicis  is  cum  quo  agitur  actori 
iatisfadat,  vduti  rem  restituat  vel  exhibeaty  vel  sohat^  vel  ex  noxali 
rflsjj,  servum  dedatj  condemnari  debeat.     Sed  ista  actiones  tarn  in 
fffli  ({uam  in  personam  inveniuntur. 

In  rem  veluti  PubScianaj  Serviana  de  rebus  colonic  quasi  Ser- 
viana  qua  etiam  bypothecaria  vocatur. 

In  personam  in  quibus  de  eo  agitur  quod  aut  metus  causa j  aut  dolo 
mob  factum  est :  item  cum  id  quod  certo  loco  promissum  estj  petitur, 
Ji  exhibendum  quoque  actio  ex  arbitrio  judicis  pendet. 

In  bis  enim  actionibus  et  similibus  permittitur  judici  ex  bono  et 
^^y  secundum  cujusque  rei  de  qua  actum  est  naturum^  astimare 
quern  ad  modum  actori  satisfieri  oporteat. 

We  have,  then,  seen  from  the  preceding  paragraphs  how  this 
pusage  is  to  be  understood,  and  that  actiones  arbitraria  differed 
from  those  stricti  juris  in  this,  that  they  were  invariably  bonafideiy 
and  were  introduced  to  restrain  obstinate  plaintiffs,  who,  but  for 
this,  would  have  the  alternative  of  paying  the  sum  set  out  instead 
of  restoring  the  thing  at  their  discretion. 

This  wm  be  most  clearly  understood  by  reviewing  die  forms  of 
action. 

The  formula  in  jus  claimed  the  thing  or  its  value  in  render  or 
Jeed,  in  de&ult'  of  the  restoration  of  the  object. 


^Feitiiiv.  Arfait  D.  35.  agitar,  quidquid   ob  earn  rem 

^Were  means  here,  in  its  reitricted  dare  facere  oportet  ex  fide  bona 

^^fu  "^'^^  Payment.  condemnato  niai  retdtaat,  Gaius  4^  §  47. 
Meaam  arienteam  deposait,  qua  de  re 
VOL.  Ill,  3   O 


\ 


4A6  TUB'  «ottJttr?€f«ir  mMW. 

.    IiP  t&e  fbmt^'iW^  fMMti  the  sum  ctahaMi wS^ut  ftr  A 

vdae  df  the>obj«ct<^  i.        .^_.  ..- 

The  ^vrTtf 'forihubi'fifaftmAl  W -fisBRl  dkNiiiitn^'  r^  ^ 

Th6'  inurttt  fonmila  turn  ^^nituliit^\«i9^r-  mkati^  danei 

tt  amiffriiicito^be^a$c«tifbU?i&i/m» 
The:fV(^f90^femittbi  irM)fj»/r^  left  the  «ia'«i^4ie4«ite 

BaigmJSJd  yll//^i|ftk>«M^aBjltttlbtftfbolPdllr^r^^ 
and  '«Bit '  dflF^  63^  imeiidffieM}'  and  was  tkmtxstiWittaa^  temim 
originallir  i^m'^irrjar^Vtra^'ii^i:*'^  ttpecMf^toithiMtPteRfioi'ct^ 

Jrkitrbr  dtiitAtd  ageiiebl  flt^eiflbit^of  all«madi^iitdis^ 
at  the  discretion  of  iht  arbit^y  ti^tit  thethiag  or  its  vah^ipiii 
or  without  damages  or  set  off. 

The  bona  fries  was  then  an  equitable  element  introduced  mt» 
certain  7  actions,  stricti  juris ^  which  appeared  from  their  nature  to 
require  it,  and  was  adjecta^  thtfs  'ttctiones  stricti  juris  obtained 
from  this  circumstance  the  denomination  actimes  bnutfd^. 

In  the  arhitria  the  bona  fides  was  die  intire  g^st  of  Ac  acdoo, 
and  hot  ii^^Wifa  merely.  ... 

In  action'es  bona  poet  the  jujiex  was  in  the  lieu  of  fte  (netoTi 
and  as  h!s  representative  was  circumscribed  by  like  strict  nik  i 
law,  which  quoii\i\X![i  was  contained  in  the  formula. . 

TKe  rule  of  court  «ven  to  an  arbiter  enabled  him  to  settle  aS 
matters  in  difference  between  the  parties,  aiid,, as  it  were^  strilaa 
general  balance  between  the  parties. 

It  would  appear,  then,  that  all  those  actions  in  which  die  law 
admitted  the  element  of  equity  bona  fides  might  be  tried  Kcfere  as 
arbiter y  but  hot  those  into  which  it  was  not  admitted.  . 

Hence  all  praetorian  acdbns  could  be  tried  before  aa  ariitery 
whether  in  rern^  or  in  p,ersonam^  and 'probably  in  practice  usuaSf 
were  so  at  all  times. 

The  above,  of  course,  refers  to  the  practice  from  the  age  of 
Octavian,  during. which  there  was  an  tf/hf^R. 


5  ai64. 

Form  m  which       Hiab)0ccitir sifttos  tfakt  ih'COtii«n«iid^c^litita!i'th)e  itidj^    Ana 
^J^-  '^      of  bwa  fides  most  commonlf  ifeed  vl^  ex*fidk  boiUii  'to  fiduciaiT 

I  Si  puct mentain  aigenteam  '  Oaim  4,  §  63. 

depomuw  eMDque.dolo  malo  reddttam  bob.  '  Thib^jut J.  t. 

OK  quanti  ca  ret  erit,  tamtam  pecuniam  ^'Not  tnto  Yerbal  tmaptM  ttifvlA^k 

coBdemnato,  Id.-  §'47*  imtftiice. 

*  Seitertium    x    MUia   condeBuUy    Id.  *  la  their  pedtory  ioaa^    Poblkbsit 

I  CO.  Serviana,  Quasi  Serriana,  P.  204^  16,  i  ]  i 

'  Dumtaxit   t'    Mifia    eoodeAni;  -  II.  Id.  21,^3$  I.  4^  6^  ^'3' I  "Cic.  in  Vcn. 

i  51.  *;  t%  5  P.  6, 1, 6ri  M.  J5,  $  r  i  P  4*' 

condcnma,  Id. 
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actions,  ut  inter  hm§s  bitu  agier  opcrtet^  ne  propter  te  tuamque 
fidemfraudir. 

We  find  in  Cicero,»  in  the.pase  of  hiring  a  house,— /ii5,jUr  mibi 
domm  Mcrn^  tuguf  mihi  ,ix  jgeqno  et  boop. .  dare  facere  J^0rtfri» 
({uimtd alterym  hcati  rwmine_^^  oporti^  ex  fide  boiia. 

.My^me  0}  prater  Mem^  Jtt'jlt<ji^n^(fiffm,meum^ifdisse^  taqne 
mht^quantum^f^ms,n^eUus,dare^qpOf:tyr.^.  "     '  "' 

ftr.ina  fiducw  f^i^tion,— ^i^^^^^^^^  mhTdormfffiMfa;n,^fu^m^tiU 
mncupityt^jit  mtht  rmanoipqrex.ut  intefb9nc^  t^ne.^ijej^.ppprtet,^ 
ne  proptpr,te3j,t^gn\q,ue  ^icm  b^mi^t^xetpqnfupare  opertere: 
.  T^^,  .4>f?Wtk)ns  t;9  .be  (Jrawrn,  Ujcn^  bet;wc?n  ;|Ction&  sfricti  Office  of  the 
jurti  and  ion^  fide!  ir.c  reducible  to  the  foUpwing  principles':— In  ^"*^.«*'°  ^^^ 
tlJc  ,fet  .place,,  this /dijtincppn  J    not  generalijr  ^ppUoa&e.to  aU  SfS.?!'^ 
acaopsj.but  ;o  such  pnfy  a,s  arise. put  brpfelig^tions  vc  contractu  or  Mdi.  j. 
quan^cxi. contractu,  '  .',."  '    -*     '    '       ■ 

In AestrictJ juris  contrsiciy  th^  judex p/da^UMS  f^vcs  the.pUin- 
tiff  judgmenf  for  so  imuch,  but  no  nwre  than,  that  to  which 
he  may  be  in^itukd  by  the  e^f press  words  of  the  contract. 

In  the  iona^  ^(t/«  qpntract,  the  judex  pedaneus  gives  judgment 
for  d^t  which  is  pQt  prpoiised  by.exFjWSjWQrdsi  ;he  mention  of 
w^ch,  ^^as  beep  omitted,  on  thp  ground  of,  its, iqiig  ap  ip<;ident  «> 
comwop  m.contragts  pf  .fhat  4?$criptjorf;>^as  to  fe  siipererp^tcjiy 
for  t^  coijtc^hcnt  to  stip.uji^te  for  it* 

Hcnqe  .where  the^  j^dex  receiyqd  the  instruction,,— Ji  paf:ijt 
^^^mjpf^  stipulatu  ,f:^ntHm  dejbere^  tu  ilium  in  ^centftm  condenrna^ 
the  judgpaenV  mu^t.go  for  th^  centumyVf\i\c\i  is  equivalent  in  it3 
operatipfl  to  ^^  acfiop.in  En^d  sounding  in  i^fct,,.anc(  is  z  nego- 
tium  stncti  juris  Icarrjfipe  no  damages.  Where,  on  the  o^h^r 
hand,  the  jifde^.  reij^yqd.  ^e  iAStni'cuon,-^5i  paret  Ttttum  Mevio 
ix  loceto  lemptp  te)  debere^  ti^nc  q^antum  Tttium[M^io  oh  eyun 
fern  dare  oportet\^  j^ik  hquaiy,  tanti  dqmneiury  >  equjvalent 
^  '^  ^Qpi^ration  to  a/a  .^Ction  in  England  sounding  in  dai^ageS) 
and  is  z  ufgQtium  konte fidei  carrying  damages  in  thie.^hape  of 
wterc&t.fpi^  delay, 'mesne, profits,  and^  in  short,  all  thiat  equity 

The  bf^fditatis  petitio  arises  neither  out  of  an  obli^tion  ex  con- 
^actuy  nor  out  of  one  quasi  ex  contractu ;  it  was  therefore  ncces- 
saiy  to  assign  jt  specially,  to  b^  /.contracts,  though  it  cannot  be 
doubted  Ibut.^at  tius  W^/*P.  practice,  an  arbitrary  action. 

In  later  times  t^e  praetors  were  directed  to  decide  the  cases 
tbeiiiselYes,' which  incluced  the  gradual,  and  ultimately  the  afnipst 
total,  desuetude  of  the  ordo  juMciorum  prtvatorum^  to  which  the 
increasing  use  oi  interdicts  contributed  not  a  little.*  ' 

VaI.  Max.  t, »,  I ;  P.  19, 1,  54,  pr.  >  Oliick  Pand.  Th.  3,  %  190. 
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§   2170. 

Actioncs  honm  Ceitatii  actions  are  mentioned  by  name,  in  the  Institutes,  as 
fids,  enumc-  hoiia  fidei )}  but  it  must  not  be  supposed  that  a  complete  list  is  m- 
"*""  tended  to  be  given  by  the  following  : — Actio  ex  empto — venditor 

bcato^^conducto — negotiorum  gestorum — mandati — dtposift — fro  socio 
— tutela — comTnodati — fignoratitia-^familia  herciscunda — communi 
dividundo^r-prascriptis  verbis — those  which  relate  to  a  res  astimata 
— and  permutatio  j  lastly  the  bareditatis  petifioj  which  last  was 
decided  to  belong  to  this  categoric  by  imperial  constitution.  For- 
merly, the  actio  rei  uxoria  belonged  to  this  class,  but  having  been 
superseded  by  the  actio  ex  stipulatu  de  dotihus  exigendis^  all  the  in- 
cidents of  the  uxorious  action  were  transferred  to  this,  which  was, 
moreover,  to  be^  thenceforth  placed  among  bona  fidei  judicia  for 
the  recovery  of  the  dos  only,  the  actio  ex  stipulatu  being  otherwise 
an  eminenUy  stricti  juris  actio.^  It  is,  moreover,  declared  to 
■  hare  the  right  of  tacit  hypothek ;  and,  indeed,  of  a  prior  one, 
when  the  woman  brings  it  herself,  it  being  introduced  for  her  sole 
advantage  and  benefit.  "^ 

The  wording  of  the  Institutes,  compared  with  those  of  Gaius, 
induces  the  presumption  that  Justinian  considerably  enlarged  the 
scope  of  equitable  element  in  stricti  juris  actiones ;  for  Gaius  tells 
us  that  compensation  set  off,  for  instance,  was  silently  admitted 
officio  judicis  contineri  creditur.^  Justinian  makes  this  positive, 
since  the  Institutes  must  clearly  be  looked  upon  as  an  enactment 
just  as  much  as  the  Code  and   Pandects,  all  of  which  com- 

Jilations  became  statute  law  by  the  adoption  of  the  emperor  ^ 
ustinian  thus^  then,  describes  the  nature  of  bona  fidei  actions : — 
In  bonse  fidei  judiciis^  libera  potestas  permitti  videtur  judici  ex 
bono  et  aequo  aestimandi,  quantum  actori  restitui  debeat.  In  qua 
et  illud  continetur :  ut  si  quid  in  vicem  prastare  actorem  oporteat: 
io  compensator  in  reliquum  is^  cum  quo  actum  estj  debeat  condamnari, 
Sed  et  in  stricti  juris  judiciis  ex  rescripto  Divi  Marci  opposita  doU 
mali  exceptionej  compensatio  inducebatur.  Sed  nostra  constitutis 
eas  compensationesy  qua  jure  aperto  nituntur^  latius  introduxity 
ut  actiones  ipso  jure  minuantj  sive  in  rem^  sive  in  personam^  sive 
alias  quascumque :  excepta  sola  depositi  actione^  cui  aUquid  emit- 
pensattonis  nomine  opponi^  sane  iniquum  esse  credimus  :  ne  sub  pra* 
textu  compensationis  depositarum  rerum  quis  ex  actione  defraudetur. 

We  may  infer  from  this  passage,  that  compensation  or  set  off 
was  first  formally  legalized,  eo  nomine^  in  bona  fidei  contracts  by 
Justinian.  It  was,  however,  available  before  bis  time  by  the 
plaintiff*,  whenever  the  exceptio  doli^  or  plea  of  fraud  and  covin,  was 
set  up  by  the  defendent,  who,  by  so  doing,  let  in  computation 
by  way  of  replication.      In  deposits  compensation  cannot  be 

*  1. 4, 6,  k  28.  '  I-  4»  %  6t.  * 

•  1. 4, 6,  ^  29.  « 1. 4,  6,  f  30. 
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pleaded,  lest  it  should  be  used  as  an  instrument  6f  fraud  in  the 
hands  of  a  dishonest  depositary,  by  keeping  the  depo^ot  vexari 
dously  out  of  his  deposit.  . 

$2171.' 

Gaius^  distinguishes  between  cmipinsatio  and  diducth  with  satis-  Gaiut*i  ditdnc. 
factory  accuracy,  although  the  passage  is  deficient  at  the  com-  *^  between 
mencement  vX  fW  whole  lines.  Passing  oyer  these,  we  find  that  a^^T^ 
the  b.  f.judicia  agree,  fqr  the  most  part,  with  those  of  the  Instil 
tutes, — €x  emj^tOj  venditOy  locatOy  conductor  negotiorum  zestorumj 
mandatij  dipositi^  fiducia^  pro  socio^  tuteke^  commodati.  Justinian 
adds  to  these  specifically, — fign&ratitia^  familia  berciscunday  com-' 
muni  dividundoy  and  prascriptis  verbis^  which  Gaius  seems  to  include 
vtnAtT fiduci^H  '^Although,"  he  continues,  '^the  judge  has  no 
exptess  authorite,  by  the  words  of  the  formula^  to  sulmit  com* 
pensatioyOT  set  on;  yet,  inasmuch  as  this  power  appears  convenient 
in  A.  f.  judiciisj  it  is  held  to  be  comprised  in  his  office.  It  is  also 
admitted  in  a  banker's  action,  becjiuse  he  is  compelled  to  sue  with 
compensation,  viz.,  that  compensation  be  inserted  in  the  words  of 
the  fohnula.  Hence,  the  banker  {argentarius)^  having  allowed 
the  set  off  at  the  commencement,  claims  less  in  his  declaration 
thus  if  he  owe  XM  H.S.  to  Titius,  'and  Titius  owes  him 
XXM  H.S.  i  he  kys  his  declaration  for  XM  H.S.  against 
Titius. 

But  the  boHorum  nnptor  ought  to  sue  cum  deductioney  viz.,  that 
his  adversary  be  condemned  to  pay  the  difference  only,  that  being 
deducted  which  is  owed  to  htm,  defraudatms  nomim* 

But  there  is  this  difference  between  the  compensation  which  Dedoctio. 
applies  to  bankers,  and  that  deduction  which  is  opposed  to  the 
bmorum  emptor}  that  only  comes  under  the  denomination  of 
compensation  which  is  of  the  same  genus  and  nature ;  thus, 
money  {pecunta)  may  be  set  off  against  money,  wheat  against 
wheat  {triticum)y  in  so  far  as  it  be  of  the  same  nature.  But  de^ 
duction  applies  to  that  which  is  not  of  the  same  genus  ;  thus,  if 
the  bonorum  emptor  claim  money,  and  sue,  on  the  other  hand,  fop 
corn  or  wine,  he  may  deduct  the  value,  and  go  for  the  balance. 
Moreover,  the  account  of  the  compensation  is  inserted  in  the  / if- 
tenth  (charging  part  of  the  declaration),  whereby  it  comes  to  pass, 
that  if  a  banker,  compensation  having  been  mane,  intend  more,  by 
one  sesterce,  than  is  due,  he  loses  his  writ  by  so  doing. 

Deduction,  however,  is  inserted  in  the  condemnation  or  prayer, 
in  which  part  of  the  declaration  the  danger  of  an  excessive  demand 
does  not  operate  against  him  \  thus,  the  bonorum  emptor  suing, 
although  he  go  for  a  fixed  sum,  inserts,  nevertheless,  an  uncertain 
sum  in  his  condemnation 

*  I.  4,  ^  62  ;  §  iS47y  b.  op. 
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Which  an:  -  lit  ba^  htcn  alrttdfi  temirked  that  the  list  dF  k  /.  actions  given 
acdoocs  b.  f.  ij^^the  Inttitq^  is:  not  complettf ;  <  $t  the ;  same  -  time,  it  Is-no  ea^ 
taslc  to  point  out  which  do  and  which  ^:ii6t  Moilg  ti>'d)i8 
categoric.^  The  incompleteness  of  the  list  of  the  Institutes  is  said 
to  be^  evident  from  the  fact  of  neither  the  actio /uneraria^  seqtus- 
trariay  or  emphyteuticariay  being  included  in  it ;  in  any  case,  as 

'■■  '^  prio^ipk'iLipoa'/vehidb.thc  di^diu:iio{rjis  foHiiifed;,^^ 
\  V.'  ke:<m>iaU,|lvMfi*l8^hi^K.ariji  ,<>ut  Q£<<tbejiQein»Qnsual,(caiit»ct9,— 

^^//  *  Th^^,^i^^irr/£^m:is  oot  i»mitipo<bd,.butt4Sjt  is^calteld 

mA^  :thingilHKtiir«^  ^Atum  ^ivin^tfimyoad  pAi^t^isi^m 

b*  rf;%  9«Atl»eU>  ^Sp  it 'iMl0 w^  £b«i  «hi$*  ipi^t  Jbfe A0)tQO. 

ij^vK^s  ^^^ic^^two  ^J /..  eoQtracts,  .^^j/ii  A|id  piffmfiH^o%  it 
QiHi^^iltodyJl^Q^  to  tJyi.same.cbss  of.  C0int^ 
:  .Xhej<7r/«0,^w!icifr(j^'xef;<^  ottf:  of  .the  pfrwmf0ik 

Whieh  k  iii<^tioi|fid7m  theclnsiiifi^      a  j^«  /.  acti9n)..iindjAust» 
^m^fmcj:]m9dd^,tox$kith/^Qgi»^ 

i  .  Theifl^lioHA  arising  Pitt of.obligaci0fis,jfi^/i,.<jr  4mtryKiUy  ^SSX^ 

Ing  to  the  ,.Ii»titut3es»  are  actio  negttiorim,  gtstonfmy  fitHram^ 

t»Hh%  familia  hirciscund^ey  comtmmi  dividumh. .   To  the^  the 

actio  funeraria  must  be  added,  in  virtue  of  the  terms  of  thjB.irag- 

saent.  ^f  Ulpiaa*^    H^c  actio  qt^.fitnor0ria.  dicitur  M. .h!V»  ft 

^^li^  ori^K;.  <ontitui[,0MScm  fyfuriicima  iantum.impmiW^*^ 

ettam  cmtcronm  \ifif4ttfmtn*      .  JSt  ^fHitvUUt:  puto^.  judicmf^ 

,  m^am  iHi^tmwn  .gtstohtmiaitmrn-tmiiariy  sed  ^Itftimjffujtatm 

Hpiif^um  hoc  ii  it  actimis  natmn.  iudulget.*  Th'f,kirtdlit0Hi,f^i» 

Was.exprcSiflily.inseFlod  in  the  list* 

Pncdcai  opeia-  ,  Xhe ;  gre^  piactical  operation  of  ithe  dement  of.  iom  fidfs  in 

dSi^t'tf        *^^*  cunsisled  in  t  the  eomptntatioy  which,  in  **  /.  ingotHti  bs4 »» 

boiulfide!^         f^^ip'fojurj  I  'hilt  in/.thos^  4*  j<.  by  wav  of  excgptia  oqljr.  **  * 

N^goiia  b.  f.  wi  mill  and  voi4>  when,  fonoded  ofk  ftmi^\  ia 
tbdse  u}a  itjft  nepessasy  .ta.pi^  2L^f$^titutio  ininUgrwn* ' 

In  re$pe<it  of  mesn^  pr96ti;,  .top>  the .  distiAi^Uon  is  m^i^hfiy  for 
in  a  |>ei:$(in9l  a^Qtion^.thecretMC^^  of  plroperty  is  claio\^  whi^^ 
^ks94yb^f>ng^  *o»Ae  iJaintSflT,  as;  in  the  activifs^M^^^^h^ 
positiysadpigu^atitia  rfr^£/^,  or  that, which,  i^  not: Jo.  .lo  the 
first  case,  all  niesne  profits  which  the  defendent  Jias.  laade,  or 
i^egleclsd  to  realize,  are  daimeil  whether  the  action  b^  k  /.  or 
!•  y.,  and  whether  the  dei^ent  be  in  nma  or  no^  In  this.  latter 
9ase^  the^action  is  b.:/^  or  u  j.    In  the  i.  /•  action,  ihe  restitution 

>  Hbpfner  com.  %  1x29.  *  P.  zi»  7^  14*  §  6. 

'  Boehmer  de  act.  sect   I,  c.  3,  %  19,  ^  Id.  %  13. 

Bq.  id.  ^  12-48. 
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■ 

of  the  mesne  profits  are  due  from  the  date  of  the  nwa ;  but  in  the 
s,j*  from  that  of  thelitis  contesUitif  only.^ 
•  In  iudiciis  h*  f.  interest  is  demanclable,.where  the  defendent^has 
promisedit  bi)f.a  j>^f/^77i}  or  is  in  m^;^.  ^ 

In  Judiciis  >.  j.  interest  is  not;  demahdable,  excepjt:  when  agreed 
to  be  pai4  by  stipulation. - 

Whj^^  pacta  ar^  annexed  to  3,  tonttz^'B /li  t^e  .same  action  hes 
as  that  w.nicU'  arises  out  of  the  contract  itself.'   In  a  contract  i. /• 


* 


A 


.t  • 


this  is  60C  so'. 


•f*aJ72 


A  comnlete  list  of  aftmus.  itiue  &Ui  may  be  presented-  as  Complete  ikt  of 
Mowi:—    .  ■     ■         ■   -f  _.  u«««el 


acboM. 


„         defositi.  1    ex  coMracdBlui^ 


J)"*        '  I       .      r^MtflMtur; 


» 


,)       '  sequecrtriaia: 
»        fignrnt. 

ex  stipulatu  de  dote*^  ex  contractibus 
repetetenda*  J      verbalibus. 

yy         ix  tmpto^ 
y^,       de  permittato;. 
ixvifuiit$» 


99 


^.:       ae^matona;; 


r/ 


^  cbntrkctibtrs 


••  ex  bcato,  r  i*i^ 

;; .  empliTtteaticana.        ^  consensualibus. 

,y  ix- eonduetom^^ 

^o.  mandati* 

„  f^or^'ietiohith.  ^  ^  obKgationibus 

»»  ™J™*^^  f  quasi  ex  <i>jitractu. 

„  -    beriditatispiiitU* 

„  '  famlia  herciseund^;  K  i^cpntracdbus*sodalibus. 


.f 


9> 


commani  dividund0%- 


Of  tfa^,  ffio^'  only  wiQbe  nbtile^  Whidilfaveiiotr^i^ady  tieein 
under  consideration  elsewhere  ;  the  actio  ex  stipulatu  de  dote  repe- 
tenda^  the  astimatma^  and^e  de  pimHitat^  ' 

'Hert.'dfai.  de  fruct.  penecut'ln  act,  actio  Hnium  regundoniAi,  and  those  arising 

penoa.  m  opusd.  vol;  i^  pt'  3V  P*  Z27V  sq*  1  out  of  the  rest  of  the  contractus^  liinominati 

I.  G.  Bauer  diss,  de  aesdmand.^  ct  restit'.  among  actioncs  b.  f*  ^ing  his  Ve^iis}  de 

firnct.  lipi.  I7$%s^  7  i  Schmidt'  t.  Klageft  act.  sect,  f,  c.  3,  §  19,  sq.  fiob  i  i^'*43f 

Ac  Einreden,^  37,  &c.  is  well  worth  notice  $  contra  Gundlingi 

'Boehstter  placet  the   acda  mutui   d(i  led  vide  Busiilubtiirtatjur.'lib.  i,  c  5. 
c<»fdtiitft   ptauk— 'Condictio  indebiti— 
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Aclioezadpo* 
lata  de  dote 


*  ^173- 

This  action  is  instanced  as  one  bona  fidei  in  the  Institutes  \  it 
has  been  already  treated  of  und^r  the  head  of  acpiisitio  per  dotm} 
The  actio  ex  supulatu  de  dote  repetenda.  The  actio  ex  stipulatu  is 
stricti  juris  J  whereas  the  old  actio  ret  uxoria  was  bona  frlei; 
Justinian,  therefore,  imported  this  element  into  this  particular  sort 
of  stipulation,  which,  in  &ct,  was  no  stipulation  at  all,  but  a 
promise  express  or  implied,  or  a  natural  consequence  of  law,  valid 
or  invalid,  with  a  tacit  hvpothecarian  right  which  received  that 
name,  for  the  sake  of  giving  it  some  distinctive  term  and  de- 
nomination. 

.  The  action,  however,  which  the  actio  ex  stipulatu  de  dote  least 
of  all  resembles  is  the  actio  ex  stipulatUy  since  no  instrument  or 
promise  is  to  be  void  for  any  want  of  ibrm,  whereas  a  stipulation 
is  void  for  the  slightest  error. 

This  action  is  competent  to  the  wife  to  demand  the  dosy  and 
her  heirs,  against  the  party  liable  to  give  it ;  it  also  intituled  the 
husband  to  claim  its  restitution. 


Theeoadicdo 
triticiafia. 


§  2174- 

It  is  generally  asserted,  that  originally  the  id  quad  interest 
could  not  be  claimed  in  stricti  juris  transactions,  but  that  a  special 
action  was,  at  a  later  period,  granted  for  this  purpose,  called  the 
condictio  triticiaria.^ 

Thibaut,  however,  leans  to  the  opinion  of  triticiaria  being 
only  a  general  qualificatory  term,  indicating  that  the  condictio  in 
question  did  not  apply  to  a  certa  pecunia^  the  original  meaning  of 
the  term,^  but  to  a  certa  res  i*  thus  we  find  et  generaliter  iicendum 
est  eas  res  per  banc  actionem  peti^  si  qua  sintj  praeter  pecuniam 
numeratam,  sive  in  pondere  sive  in  mensura  constenty  sive  mobilts 
sinty  sive  soli.  Thibaut's  view,  so  bx  correct,  would  therefore 
appear  only  to  require  to  be  restricted,  by  applying  the  triticiaria 
condictioy  at  all  events  originally,  to  actions  for  resy  which  were  so 
far  incertay  as  that  they  consisted  in  matters  of  a  fun^ble  nature^ 
and  which,  therefore,  were  subject  to  variation  in  quandr^, 
weight,  or  quality,  or  which  might  agree  in  quantity  and  we^t, 


<  §  1090.  h.  op.  $  L  4,  6,  ^  10  s  C  5, 
13,  I,  pr.  %  z,  ft.  Thii  title  in  the  Codex 
ban  the  intcriptio%^^  rei  uxoriie  actione 
in  ex  tcipulata  actionem  tranifuaa  et  de 
aatuia  dotibui  pnestita. 

*  Thib.  Syst.  det  P.  R.  ^  189,  at  to  the 
TariouB  theoriei,  Noodt.  Com.  L.  131 1  3  $ 
LeyierSp.  150$  Wettenbefg  de  caiu.  obi. 
dia.  7>  c.  5 ;  Wachendorf  de  cond.  tritic. 
(in  triad.  IXm.  Tny.  1730)}  Strauch  fc 
Stiyk  de  eod.  aigom. 


'  %  2017,  h.  op. 

*  P.  13,  3y  I  i  oofflpare  P.  469  s,  12; 
Thomaiiua  ad  HubCy  L.  13,  t.  3,§  i; 
Cocceii  I.  C  L.  13,  t.  3,  qu.  i  j  Pafea- 
dorf,  t.  2y  obo.  it;  Gldck  Pand.  13  toL 
§  S43  $  Gant  Obligatiotttrecht,  p.  50-56, 
65-So,  S5-S8  s  Rubo  Erkher.  der  LL.  i,  3i 
4,  Ss  ;  P.  45,  ly  x;  Cocceii  L  C  L.  i%t 
t.  3y  qu.  ult. 
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but  not  in  qoalitjr  ^  or  in  quantity  and  quality^  but  not  in  weight  ^ 
or  in  weight  and  quality,  but  not  in  quantity ;  all  which  con* 
tingencies  would  render  an  astimatioj  or  action  of  computation^ 
necessary.  In  the  more  recent  Roman  law,  inasmuch  as  the 
ordinary  actio  bona  fidei  includes  the  id  quod  interesty  this  dis- 
tinction would  appear  to  hav«  lost  its  practical  utility,  and  to 
survive  as  a  mere  term  of  art. 


§  2175. 

The  actio  prascriptis  verbis  astimatoria^   was  introduced  to  Actio  «tiina- 
avoid  doubts  in  certain  cases,  as  to  the  nature  of,  and  remedy  ^^if""*"'**" 
upon,  that   negotium  civile  gestum^  whereby  the  owner  of  any 
object. delivers  it  to  another  at  a  certain  fixed  price,  **on  sale  or 
retum,''^  for  the  purpose  of  being  by  him  re-sold,  or  restored 
unimpaired  to  the  owner.' 

This  actio  astimatoria  was  introduced  to  meet  the  doubts  which  BndeaTon  to 
existed  as  to  the  nature  of  the  contract  on  sale  or  return,  as  there  V^^ ''  *** 
was  a  disagreement  as  to  the  remedy.  By  some  it  was  held  that  ^^^^ 
an  actio  venditi  would  lie,  but  this  was  met  by  an  objfscticm  to 
the  alternative  element  which  it  contains,  whereby  the  holder 
of  a  res  astimata  is  in  a  better  position  than  the  purchaser,  who 
has  no  option,  but  must  pay  the  price ;  others  maintained  that 
an  actio  ex  hcato  conducto  would  lie,  because  the  vendor  may  be 
looked  upon  in  the  light  of  one  who  has  put  out  work  to  be 
performed  (that  work  being  the  selling),  and  the  other  party  as 
one  who  has  undertaken  the  duty  (of  selling),  but  without  any 
sufficient  ground,  for  the  object  delivered  is  of  a  fixed  value; 
those,  however,  who  maintain  that  the  actio  mandati  supplies  a 
remedy,  because  the  vendor  is  in  the  position  of  one  who  has 
given  a  commission  to  another,  have  rather  more  reason  on 
their  side. 

The  contract  is,  however,  in  &ct,  none  of  these,  but  a  con- 
tractus empti  et  venditi^  with  a  pactum  adjectum  displicentiaj^  for 
no  one  will  deny  that,  so  soon  as  the  price  fixed  is  paid,  the 
transaction  is  one  of  bargain  and  sale ;  but  if  he  return  the  object, 
he  takes  advantage  of  the  alternative  allowed  him  by  the  pactum 
tocite  adjectum  disptiantia^  and  being  an  actio  b.f.y  the  adjective 
pact  is  interpreted  as  a  condition  embodied  in  the  contract.  It 
was,  however,  found  more  convenient  to  introduce  a  special 
contract  in  this  behalf,  and  to  give  it  its  own  remedy,  termed 

'  ^  15769  h.  op.  ported  by  Tbibaut,  §  5559^72$  Syst.  d. 

*  Thii  'u  the  English  ezpreinon.  P.  R. ;  P.  19,  3,  z  $  P.  19,  5,  17,  §  i  j 

^  P.  I9»  39  1 9  I.  49  6,  ^  28  ;  G.  H.  Cocceii  L.  lo,  t.  3,  qu.  13 ;  Wernher  lect. 

Briickner    de    contr.    csdmatorio,    Jen.  com.   eod.  ^   l\    Gliick  Pand.   18   vol. 

1720 ;  B.  L.  Schwendendbrfer   de    eod.  §  1065-6 ;  contn  I.  £.  Floerke  de  contr. 

ug.  Lipt.  1665.  attim.  tanquam  contr.  nom.  Hal.  1756. 

^  He  snbiequently  finds  this  Tiew  sup- 

VOL,   III.  3   p 
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Colpaiathc 
actip ! 
toru« 


Sotimufy  of 
this  action. 


actio  astimatcria  pr^tscriptis  vtrUs.  The  anak^^  of  this  action, 
widi  the  contract  of  bargain  and  sale,  places  it  in  the  categoric  of 
b.f*  actions  ;  it  is  also  clearly  innominate. 

The*  culpa  fidls  upon  the  receiver,  if  the  object  be  deliyered  to 
him  at  his  request,*  or  if  he  decisivdjr  promise  to  pay  the 
astimatumj  but  upon  the  owner  if  received  at  his ;  if,  however, 
on  that  of  neither,  the  receiver  must  be  answerable  for  the 
return  of  the  object  undamaged,  or  of  its  estimated  value.' 

This  action  may  still  be  brought,  notwithstanding  that  a  mercesj 
or  recompense,  intervene  between  the  parties.' 

The  action  itself  is  innominate,  bonafidei. 

This  actio  is  directa^  is  competent  to  the  party  who  has  given  the 
object  to  be  sold,  or  in  sale,  and  to  his  heir,  against  the  receiver 
and  his  heir  for  the  return  of  the  object,  or  its  estimated  value. 

The  contraria  is  competent  to  the  receiver  against  the  deliverer, 
for  payment  of  his  recompense,  or  mcrasj  and  indemnity. 


Actio  pneactip- 
tu  Terbia  de 

pCI'DlUttCO* 


Snmmaty  of 
thii  action. 


§   2176. 

Permmtatioj  or  barter,  has  already  been  incidentaUy  mentioned^ 
as  an  innominate  contract,  and  differs  from  the  nominate  contract 
of  bargain  and  sale  only  in  respect  of  the  pretium^  whence  the 
action  arising  upon  it  is  bona  fidei. 

The  actio  prascriptis  verbis  ex  permutato  lies  in  favor  of  him 
who  has  given,  against  him  who  has  received,  or  his  heirs,  for 
the  delivery  of  the  thing,  or  value  of  the  interest.*  This  action 
may  clearly  be  brought  by  either  side  a»  plaintiflF,  since  there  i$ 
no  distinction,  as  in  bargain  and  sale ;  where  money  is  due  on 
one  side,  and  goods  on  the  other,  the  circumstance  in  each 
particular  case  will  decide  \  thus,  he  who  has  performed  his  part 
of  the  bargain  will  be  naturally  the  plaintiiF. 


Actionea  arbi- 
tniriae. 


§  2ti77- 

All  real  actions  are  arbitrary  actions,  in  the  primary  s^i- 
fication,  except  hereditatis  petition  The  actio  de  doh;^  Thf 
actio  ad  exbibendum ^"^  The  actio  finium  regundorum;  The  acU9 
PaulUana i^    The  actio   Faviana    and    Calvisiana;   The  cc^^^ 


»P.  19,3,1,^15  P.  19,  5,  X7,§ii 
§  1559,  h. op.;  Thib.  Syat.  d.  P.  R.  %  555. 

*  P.  13,  6,  t,  ]  $  Kochy  Medit.  i  toL 
n.  14  J  P.  19,  5,  17,  §  I ;  Oldck  k  Geiger 
Rechtsf.  %  vol.  n.  3 1 ;  Miiller  ad  Leyaer 
Obs.  448 ;  contra  J.  H.  Boehmer  de 
transl.  dominii  in  contr.  Ktdm.  (Ezerc. 
t.  3) ;  vide  Wehrn.  Lcctr.  explic  princ. 
dom.  etc.  §  33. 

»  P.  19,  3,  a. 


•  P.  19, 4«  §  1577*  §  1644  J  P-  '9»  5. 
5,  pr.  §  iq.  It  ia  in  common  parlance  007 
called  a  permatatio;  thua,  when  a  ipcoo 
ia  exchanged  against  a  species,  bat  sot 
when  a  genus  is  exchanged  againtf  « 
genus,— but  this  has  no  foundation  io  I^'- 

•  §  1058,  h.  op.  vide  et  post  mterdJCts. 
H  2054,  h.  op. 

•  §  2059,  ^^*  ^^  §  1872-41  h.  op. 
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rerum  amotarum.^  In  all  which  actions  the  plaintiff  is  permitted 
to  prove  the  value  of  the  thing  claimed  on  oath,  when  the 
defendent  refuses  to  deliver  it,  or  is  himself  the  cause  of  his  not 
being  in  a  position  to  do  so.  The  actio  quod  metus  causa^  in 
which  the  defendent  is  amerced  in  quadruplum^  on  his  refusal 
to  restore  the  object  on  the  decree  of  the  judge,  and  the  actio 
arbitraria  de  eo  quod  certo  leco^  are  of  this  description. 

Praterea  quasdam  actiones  ybitrarias,  id  isty  ex  arbitrio  judicis 
pendentes  appellamus  r  in  quibuSj  nisi  arbitrio  judicis  is,  cum  quo 
agitur,  actori  s^tis/aciat:  veluti,  rem  restituat,  vel  exhibeat,  vel 
solvat,  vel  ex  noxali  causa  servum  dedat,  condemnari  debeat. 
Sed  ista  actiones  tarn  in  rem^  quam  in  personam  inveniuntur.  In 
remy  veluti  Publiciana;  Serviana, /^  rebus  coloni;  quasi  Serviana, 
qua  etiam  hjrpothecaria  vocatun  In  personam  veluti^  quibus  de 
eo  agitur^  quod  vi  aut  metus  causa,  aut  dolo  malo  factum  est, 
Itemj  cum  id,  quod  certo  loco  promissum  est,  petitur.  Ad 
exhibendum  quoque  actio  ex  arbitrio  judicis  pendet.  In  his  enim 
actionibuSy  et  cateris  similibus^  permittitur  judici  ex  bono  et 
aequo,  secundum  cujusque  rei  de  qua  actum  est,  naturam  aesti- 
mare  quemadmodum  actori  satisfieri  oporteat. 

Hence  we  have  as  arbitrary  actions — 

AC7I0   Publiciana,^ 
Servianay^ 

quasi  Serviana  sive  hypothecariay^ 
de  dolo  malo^ 
rerum  amotarum,^ 
ad  exhibendum^ 
de  edendo^ 
finium  regundorum^ 
Faviana  et  Cahisiana^^^ 
Paullianay^^ 
de  vi  aut  metus  causa^^ 
de  eo  quod  certo  hco^^ 

Of  which  those  onlv  will  be  reviewed  here  which  have  not  yet 
been  fullv  considered. 

In  aroitrary  actions,  the  formula  ran, — jHo^  te  mihi  vestem 
^xh there  vel  quantum  aequius  mihi  dare  oportere,^* 

These  assertions  of  the  plaintiffs  are  all  of  them  readily  restor- 
able  to  the  form  in  which  they  issued  from  the  praetor  ;  thus,  in 
the  first  case,  Arbiter  esto.     ^od  J.  Agerius  N.  Negidio  domum 


'  §  2135,  h.  op. 

*  I  203a,  h.  op. 
'  k  2042,  h.  op. 

*  %  204.3,  h.  op,,  1487,  §  1S92,  sq. 
'  %  2058,  1872,  b.  op. 

*  §  2178,  h.  op. 


•  §2179,  h.  op. 
^^  i  2181,  h.  op. 
"  §  1873.4,  §  2059. 
"  §  2057,  %  1867,  sq.  h.  op. 
*^§2]8if  %  1827,  h.  op. 
*^  Cic.  Top.  x6  ;  Carl  Sigonius  de  judU 
ciis,   I,  21,  p.  485,  sq.}   P.  24,  3,  66, 
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Uamnt  de  qua  rt  agituKj  quidqmd  N.  Nsgidius  oh  earn  rem 
Iceaii  nrnnim  ex .  mquo  et  hono  dan  facere  oportet  ejus  judex  N. 
Negidium  A.  Agerio  onienma^  nisi  restituatj  si  non  pant  ab- 
sihe. 

Arbiter  esto.  Tantum  A.  Agerius  N.  Negidi9  pr^er  datem 
et  patrimoniusn  suum  dedity  quantum  ^quius  melius  sit  ob  earn  rem 
N,  Negidius  A.  Agerio^  dare  oportet  ex  fide  boua^  ejus  arbiter ^ 
N.  Niegidium  A*  Agerio  eondemna^  nisi  restituat;  si  non  parety 
absolve. 

Ariiter  esto.  ^uod  A.  Agerius  N.  Negidio  domum  illam  quam 
A.  Agerius  N.  Negidio  mancupavit  ut  A.  Agerio  remanaeparet 
ut  inter  bonos  bene  agier  oportet^  ne  propter  N.  Negidium  smanqut 
idem  fraudetur^  remancupare  ^ortety  ejus  vel  tanti  quanti  N, 
Negidius  A.  Agerio  ex  bono  et  aquo  dare  facere  oportet^  arbiter 
N.  Negidium  A.  Agerio  condemna ;  si  non  parety  absolve* 

Arbiter  esto^  Si  paret  N  Negidium  A  Agerio  vestem  exhibere 
oporterey  vel  tantum  aquius  melius  dare  oportet  quanta  peaana 
arbiter  N.  Negidium  A,  Agerio  condemna ;  si  non  paret y  absohe. 


§  2178. 

Acdo  de  Bankers  had  a  custom,  and   were  legally  compellable  eJen 

edendo.  rationeSy  to  make  up  a  debtor  and  creditor  account*'     These 

bankers  were,  for  the  most  part,  money*scrivenors,  or  lenders 
of  money,  and  held  auctions,  paying  some,  taking  a  consU- 
tutum  for  others,  making  up  accounts,  and,  in  some  cases, 
allowing  the  money  to  run  on  at  their  own  risque ;'  hence  the 
business  of  an  argentarius  was,  in  some  measure,  looked  upon 
as  a  public  employment.  The  edict  provided  ut  rationem  cuilihet^ 
quantum  ad  eum  pertineaty  edanty  adjecto  die  et  consule»* 

The  debtor  has  a  right  to  inspect  the  banker's  books  in  so  far  as 
may  regard  him,^  and  receive  an  account,  with  dates  and  items, 
to  make  it  intelligible;^  the  banker's  heirs  were  under  the  same 
oUtgation,7  and  he  who  demands  it  is  bound  by  the  jus  jurendm 
calumnia,^  The  account  must  be  delivered  in  the  domicile  of  the 
banker  free  of  expense ;  but  at  any  other  place,  at  that  of  the 
person  demanding;  it.^ 
Summary  of  this  An  action  to  this  eiect  lies  within  the  year  infactumy  compe- 
tttKMi*  tent  to  the  party  interested,  and  his  heirs,  against  the  banker  and  his 

heirs,  for  fraudulently  withholding  it,  for  the  id  quod  interesty  after 
the  banker  had  been  requested  to  render  an  account.  ^<^ 

1  Or  recupcntDret«Qoto.  'Id.  ly  §  a ;  Id.  6,  §'6. 

*  P.  2,  13,  I,  §  I.  "^  Id.  4,  ^  %,  M. ;  Id.  6,  ^  t }  Id.  9,^  i* 

*  Cic.  pro  Flaoc  19  $  Coj.  Obi.  10,  14$  *  Id.  6,  §  2 ;  id.  9,  §  3. 
Salmas.  de  utur.  17,  p.  499.  '  Id.  4,  ^  ult. ;  Id.  5. 

*  P.  2,  13,  4,  pr.  *•  Id.  if  pr,  §  1. 
^  Id.  10,  §  2. 


ACTIONES   ARBITKA&IJE — riKlUM   REGUNOORUM. 


477 


§  2179- 

The  law  ia  force  with  respect  to  estates  bcffdering  upon  each  ActiaAiMm 
other  was  introduced  in  order  toguard  against  the  boundaciea  ho^  reg^tttoran. 
comiDe  confused :  a  law  of  the  Twdve  Tables^^.extended  hy  the 
kx  MamilHi^  provided  jthat  a.^wthway,  ix  vacant,  vand  Aiaappro- 
priated  space  of  5  ftet  l\  incbes  from  the  boundary  of  each  pro- 
perty should  be  left,  termed  ^dopia:Qr  BrnttntsUr*  This  space 
was  incapable  of  usucapion  or  private  possession^and  like  high- 
ways,' the  agir  pukUats^  consecrated  and  jeligious  places  ^  and 
diings,^  public  places,^  rivers  and. their  banks,®  the  pnoperty  of 
comouiQes,^  remained  exempted  Aom  commerce,  and,  in  case  of 
dispute,  were  settled  accordim  to  the  rules  of  civil  engineering. 
The  agri  memttres  settled  die  boundaries  without  xeapect  of  jright 
of  possession  or  of  usucapion. 

This  law  was  extended  to  the  provinces,  and  prescription  not 
allowed  to  run  s^gainst  boundaries  any  more  than  in  Italy.^^ 

Tho.  only  dineroace  was  that  the  iter  Jimttan  was  private  Iter  iimitafe. 
property^  and  could  he  ploughed,^^  or  used  as  a  footway,^  or 
pbnted  with  trees.^* 

This  regulation  of  the  five  feet  was,  upon  the  whole,  inde- 
pendent of  the  system  of  limitation,  and  came  into  <»peration  only 
when  a  boundary  existed  or  was  newly  laid  down^^^and  applied 
equaUy  whether  the  boundary  marks  were  informal  and  irregular, 
or  exyoneously  measured  or  assigned*;^  and  in  the  latter  case, 
equalty  whether  two  di^inct  properties  lay  contiguona  to  each 
o^er  in  the  interior  of  a  cfMturia  or  hundred^^^  or  whether  a  lineal 
limit  accidentally  formed  the  private  boundary, — in  whicfa  latter 
case,  only  the  five  feet  were  left  as  boundary  marj^,  which 
otb^wise  was  not  necessary.^^ 

Limits  of  other  descriptions,  used  as  puUic  ways,  although 
serving  as  boundaries,  clearly  came  under  another  head. 
Thofie  disputes  respecting  boundaries,  where  the  matter  in  dis^ 

'  Cic.  L.  L.  I,  21 ;  Frontmui  de  coii- 
troT.  ed.  Goes*  p.  40 ;  H3rginus  de  limit. 
p.  i$a ;  Sicniiii  Flaccut,  p.  8 ;  Aggeoiia  dc 
concrov.  agror.  p.  69  j  Sen.  sp.  79. 

*  Paul.  R.  S.  z^  16  s  Cic.  L.  L.  i,  21 ; 
Jac  Gothofr.  de  m  Tab.  p.  132,  also  hia 
conwientaiy  on  tkt  coottkutioiis  quoted. 

»  P.  4,  3,  II,  I  j  P.  43,  II,  2  J  P.  43, 
7,  «5  P.43,  8. 1,2. 

*  Aggenus  de  controv.  Agr.  p.  69 ; 
Seneca  £p.  79. 

*  Gatus  2.,  §  18 ;  FesCos  v.  Refigiocus, 
P.  I,  8,  1,  pr.  6,  §  2 ;  Id.  8,  o,  ^  3  ;  Id. 
II I  I.  2,  X,  1 10  j  Gaius  2,  48 ;  Cic.  I.  c. 
2,  24 ;  Decl.  de  harusp.  resp.  14 ;  Aggenus 
1.  c.  p.  73-4. 

*  Gaiux  2,  §  2.7,  9  5  P.  I,  8,  i,  pr. ; 
Id.  6,  §  2  }  I.  2,  X,  §  7. 

»  Vid.  n.  2. 


•  Gaius  4,  §  159  5  P.  43,  12,  I,  2,  3  J 

P.  43»  »3>  I ;  P-  43f  «4»  I J  P«  43»  '5>  »• 
^  Gains  2,  §  zo,  IX  j  P.  i,  8,  x,  pr.  6, 

§  X  ;  I.  2,  I,  §  6. 

'^  Const.  Valentin.  a.d.  365,  in  consul- 
tatio  vel.  jurisconsult,  c.  9. 

"  Sicnlus  FJaccua,  p.  13^  14. 

>*H^nu8  de  gen.  coatiOT.  (R|ieU 
Museum,  7^  p<  159)  ;  Aggenus  1.  c.  p.  53. 

*•  Sic.  Place,  p.  8. 

^*  Simplicius,  p.  79 ;  Frondnus  de  con- 
trov.  p.  40 ;  Sic.  Flacc.  p.  8. 

"  Walter  Ges.  d.  R.  R.  §  252,4  547.- 

'*  Id.  §  250,  n.  34.  Wafter  observes 
chat  the  remarks  of  RudorflT  Say.  Zeitsch. 
fur  geschl.  Rechtswlssenschaft,  vol.  xo, 
362,  are  correct,  8av£  in  so  fjir  as  thus 
modified,  §  cit. 

*^  Walter  I.  c.  §  350,  §  547. 


478 


THE   ROMAN   CIVIL   LAW. 


Procedure  >c- 
cording  to  tbe 
Twelve  Tablei. 


English  pnc- 
dce. 


pute  did  not  excede  at  the  most  five  feet,  belonged  to  the  par^ 
ticular  procedures^ 

•  The  Twelve  Tables  provided  for  the  appointment  of  three 
arbitrij  and  the  lex  Mamilia^  of  which  we  know  nothing  but 
the  name,  and  of  the  date  of  which  we  are  also  in  ignonuice, 
for  one— who,  we  have  seen,  were  to  be  agri  mensores^  or  pro- 
fessional engineers ;  now  it  may  be  asked  how  these  men  could 
determine  a  boundary  without  hearing  evidence,  and  ascertaining 
by  the  usual  means  where  the  original  boundary  lav  ?  However 
paradoxical  this  may  appear,  it  was,  in  feet,  perfectly  easy.  The 
Romans  had  the  most  exact  surveys,  not  only  of  Italy  but  also  of 
the  provincial  lands,  municipalities,  and  colonies  ;  and  so  accurate 
were  these,  that  not  only  were  the  mere  boundaries  of  con* 
tiguous  estates  laid  down,  but  even  the  hedges  and  olive  trees, 
together  with  the  number  of  slaves,  buildings,  &c.,  were  marked 
or  scheduled  ;  these  maps  were  engraved  on  tablets  of  brass, 
and  deposited  in  the  ararium  at  Rome;  in  the  case  of  muni* 
cipalities  and  the  like,  the  original  was  preserved  in  like  manner 
but  a  copy  printed  off  on  linen  from  the  engraving  vras  sent 
to  the  locality  to  which  it  applied  ;<  these  surveys  being  made 
on  an  accurate  scale,  there  was,  therefore,  very  little  difficul^  in 
an  agri  mensor  ascertaining  the  exact  spot,  and  by  measuring  from 
any  fixed  points  about  which  he  entertained  no  doubt,  he  could 
easUy  settle  a  boundary  in  a  fer  more  satisfectory  manner  than  by 
examining  peasant  people  ifrho  had  attained  febulous  ages  which 
render  them  decrepit  in  body  and  imbecile  in  mind.  Yet  such  is 
the  practice  in  England  in  tne  nineteenth  century ;  nor  has  it  till 
lately  occurred  to  the  Anglo-Saxon  mind  that  a  more  satisfectory 
decision  might  be  arrived  at  by  the  ordnance  map  now  approach- 
ing some  degree  of  completeness,  or,  in  other  words,  by  following 
the  example  of  the  Romans  upwards  of  twenty  centuries  ago.  In 
England,  indeed,  the  examination  of  the  oldest  inhabitant  will 
never  be  superseded,  because  there  will  probably  never  be  any 

g^iodical  revision  of  the  ordnance  map  as  there  was  of  the 
Oman  surveys  every  fifth  year,  for  the  purpose  of  the  re-dis- 
tribution of  the  population,  according  to  classes  founded  upon 
their  financial  merit  ;^  thus  the  ordnance  map,  in  comparatively  few 
years,  will  be,  as  to  certain  places,  utterly  useless  for  the  purpose 
of  ascertaining  the  boundaries  of  private  property,  except  in  cases 
of  boundaries  confounded  by  inundation,^  where  the  evidence  of  the 
oldest  inhabitant,  who  beat  the  bounds  as  a  boy,  would  be  at  feult. 

dence  would  be  the  official  sanreyt  of  tbe 
agri  mensoresy  by  help  of  which  she  coold 
have  had  no  difficulty  in  ascertaining  the 
nte  of  the  garden  of  Joseph  of  Arimadixa> 
The  argument  appears  conclusive. 


'  RudoriT  1.  c.  lo,  343 ;  J.  Gothofr.  de 
xil  Tab.  p.  132^  com.  on  the  constitutions 
in'  haec  matena. 

*  Upon  this  fact  George  Finlay,  the 
Byzantine  historian,  relies  in  his  treatise  in 
favor  of  the  present  holy  sepulchre  being 
the  true  site^  urging  that  Helena,  in  search- 
ing for  the  grave,  would  have  used  the  best 
evidence  at  her  command,  and  that  evi- 


p.  10,  I,  S. 

*  The  registration  act  which   may  p4ft 
ultimately,  will  obviate  this  difficulty. 
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Where  the  matter  in  dispute  exceded  the  five  feet,  the  assistance  Cue  of  the 
of  agri  nunsores  for  ascertaining  the  original  boundary  might  still  *<*^^^ 
be  useful;  their  functions  were  then,  however,  different,  they 
acted  simply  as  skilled  judges  giving  their  verdict  in  the  ordinary 
form ;  and  in  such  cases  die  usual  legal  questions  of  possession, 
dooEiinion,  usucapion,  interdicts,  and  vindication,^  were  allowed 
their  due  weight. 

The  particular  law  of  the  five  feet  was  confirmed  under  the  ProgroBTe 
new  judicial   constitution  of  Constantine,  a,d.  331.2     Valen-  wiadom  in  the 
dnianus  II.  abolished  the  distinction  between  the  finis  and  Ucusy 
in  so  far  that  in  both  species  of  limitroph  questions,  agri  men'- 
sorey  were  called  upon  to  adjudicate  simply  according  to  the  rules 
of  their  art,  without  regard  to  possession  or  prescriptive  right' 

Theodosius  I.  restored  the  old  Idw,  a.d.  392,  so  that  the  decision 
of  the  arbitri  was  again  restricted  to  five  feet  questions  of  exclusion 
of  prescriptive  right  of  possession.^  Lastly,  Justinian  equalized  both, 
and  decreed,  a.d.  530,^  the  thirty  years'  prescription  for  actions  on 
disputed  boundaries  within  the  space  of  five  feet,  and  then  ex- 
cluded the  usual  usucapion  and  prescription^  in  all  limitroph  dis- 
putes, including  those  which  applied  to  the  hcus^  adopting  into 
his  collection  the  former  part  of  Valentinian's  constitution,  which 
deprived  the  space  of  five  feet  of  its  exceptional  law  J  The  effect 
of  this  was  clearly  to  make  the  office  of  the  agri  nunsores  advising 
and  not  judicial  \  at  the  same  time,  all  technical  questions  de- 
pended principally  upon  the  investigation  of  the  various  boundary 
marks.  In  those  lands,  the  limits  of  which  were  defined,  these 
marks  consisted  in  boundary  stones  or  blocks,  laid  down  according 
to  a  uniform  system  ;  on  the  other  hand,  where  the  marks  were 
more  arbitrary,  informal,  and  irregular,  varying  with  the  local 
custom.^  In  progress  of  dme,  as  this  difference  became  more 
and  more  obliterated,  these  same  marks  began  to  be  used  also  on 
the  limited  ground.i' 

These  rules  of  boundaries  applied  only  to  pradia  rusticoy  and  is 
said  to  be  founded  on  the  law  of  Solon. ^^     'Eav  ns  itfjiaa-lap  irap 


'  Hyginus  de  gener.  controy.  (Rhein 
Mas.  7f  p.  163-6)  Frondn.  I.  c.  p.  40  $ 
Aggentts  I,  p.  S3,  54,  2,  79,  80. 

»  C.  Th.  »,  »6,  3. 

»  C.  Th.  a,  16, 4. 

*  C.  Th.  ly  %6f  5,  as  respects  prescrip- 
tion ;  C  Th.  4,  14,  I. 

*  C.  7,  40,  I,  k  I- 

*  By  adopting  the  intire  interpolated 
constitution  of  Theododusy  C.  3,  39^  6. 

7  C.  3.  39»  5-  This  was  not  adopted 
into  the  Basilisks ;  the  Greek  jurists  there- 
fore still  continued  to  use  the  law  of  the 
fiye  feet  as  common  law  in  the  ninth  cen- 
tury. Bethmann-Hollweg  Humbach  obs. 
jur.  Grseco-Romani,  Ups.  18309  p.  54. 


*Sic.  Fhcc  p.  3-X3;  Fiontin.  p.  38; 
Aggenus  in  Frontin.  p.  45-48$  Hyginus 
1.  c.  p.  159-163;  Aggenus  in  controv.  i» 
P-  53>  *>  P*  78>  79»  87-89-308  J  Rudorff. 
1.  c.  429-37  s  marks  and  plugs  in  trees,  &c. 
^  '  Sic.  Flacc.  p.  1 3i  14,  15  J  Hy^nus  de 
limit,  p.  160,  de  condit.  agror.  p.  205 ; 
Aggenus  i,  p.  545  P.  10,  i,  11  j  C.  3, 
39,  2. 

^^  Lord  Campbell  quotes  this  passage  in 
bis  judgment  in  Humphries  ▼.  Brogden^ 
L.  I.  yol.  29,  Q^B.  10,  citing  Code  Nap. 
liy.  2,  tit.  4i  ch.  ly  art.  640,  and  many 
other  cases.  This  yeiy  learned  judgment  is 
well  worth  reference  with  respect  to  ease- 
ments; P.  iO|  ly  13. 
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and  lex  Ma* 


Actio  fin.  reg. 
to  whom  com- 
petent. 


Doration  per- 
petual. 


ikkoTpCi^  X^P^  ^P^'Y^t  '^^v  *ip<^  M^  vapafialvfir  Up  T€ixt^9  ^<>^a 
iifo\iiit€Uf'  ih;  bi  olKriiMt,  ivo  v6das*  iavii  ritfHjp  ij,  ^Apop  ipvnrfy 
Sarov  ri  fii$os  rj,  raNuovFOV  i,'jM\€iv^w  iiv  hi  x(>iap,  ifyvUar  thaua 
ii,  kolL  aviajv  ipvia  ir<$da9  iiro  rev  dXXorpfov  ipvteitur  rh  ik  oAAa 
hivbpa  isivTt  vilat^  that  is  to  say,  if  any  one  shall  dig  a  fence  near 
to  another's  land,  let  him  not  transgress  the  boundary ;  if  he  erect 
a  wall,  let  him  leave  a  foot  free  ;  but  if  a  dwelling,  two  feet )  if  he 
dig  a  grave  or  ditch,  so  much  as  the  depth  maj  be,  so  much  let 
him  leave  free  \  if  a  well,^  a  fathom  ;  but  if  he  plant  an  olive  or  a 
fig  tree,  let  him  leave  nine  feet  from  the  other's  land ;  for  other 
trees,  five  feet*  This  law  of  distance  applied  to  pradia  rustica 
only  j^  in  urban  possessions,  a  common  wail  oi^  forms  the 
boundary,  which  may  be  the  case  with  an  edifice  in  the  country; 
and,  on  the  other  hand,  the  rustic  rule  may  apply  to  a  garden  in  a 
town. 

The  prastor,  by  his  edict,  did  not  derogate  from  the  law  of  the 
Twelve  Tables  nor  the  kx  Matmlia^  where  the  space  exceded  the 
five  feet,  notwithstanding  his  granting  Jan  action  that  the  boim- 
daries  should  be  determined  according  to  equity  and  right,  or  that 
the  controversy  should  be  settled  by  adjudication,^  fx  die  edict 
only  applied  to  the  iter  Umitare»^  The-  distinction  was,  however, 
abdished  by  Jusdnian,^  so  that  the  laws  of  the  Theodosian  Code 
are  not  found  in  that  of  Justinian ;  hence  this  action  lies  by  the 
new  law  in  all  confounded  boundary  questions  as  applicable  to  rustic 
estates  onlv ;  the  ntmciaiio  novi  operi$  is  the  proper  remedy  in  die 
case  of  uroan  property  or  the  interdict,  aut  vi  aut  clamf  and  for 
throwing  the  stuff  on  to  the  land  of  anodier,  the  actio  vue  re- 
cepta;^  but  if  a  private  river  flow  between  two  properties,  the 
iutio  finium  regundorum  is  the  proper  remedy.^ 

The  action  is  competent  eminentiv  to  the  d$minus  agrmm^ 
who  alone  has  an  actio  dire^ta;  ^  but  tne  actio  utiUs  is  competent 
to  such  as  have  some  other  jus  in  r/,  as  a  fructuarv  and  hypodie- 
carian  creditors,^  but  not  to  partners  holding  a  field  in  common, 
partly  on  account  of  the  maxim  dominus  a  damno  vindicare  nn 
potesty  and  partly  because  the  partner  can  have  his  remedjr  by 
suine  his  co-partners  for  division,  by  the  actio  communi  diviJundo.^^ 

Not  only  the  boundary  must  be  declared,  but  the  id  quod  interest 
must  be  compensated,  with  mesne  profits  realized,  and  every 
damage.^^  Like  the  hereditatis  petitioy  the  action  keeps  alive  for 
thir^  years." 

The  judge  investigates  the  old  boundaries,  taking  the  evidence 
from  landmarks,  the  census,  or  witnesses,"  with  the  power  of 


1  P.  xoy  1, 4,  §  lo,  rdffMT. 
'  Id.  2,  ^  z  J  Id.  3. 
<  C.  Th.  2,  26,  3,  4,  5; 
*  C.  3,  39,  5. 
'  Id.  2  &  4,  ^  xo. 
•P.43,  II,  3. 
^  P.  10,  I,  6. 


•Id.  4,  §5}  Id*  12^ 

'  Id.  A.  4  o. 


•  Id.  4,  4  9/ 
«•  Id.  4,  i  6,  7. 


"  la.  4,  ^  o,  7. 
"  Id«  4,  $  1,  2. 

"C,3,  39,  ultjCS,  36,1,4  «• 
»Id.2,4i$  |d.  IX. 
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summoning  the  assistance  of  civil  engineers,  or  viewing  the 
locality.^  If  the  dispute  cannot  be  otherwise  terminated  con- 
veniently, he  may  adjudicate  an  appropriate  piece  of  another's  Jand 
to  be  paid  for  at  such  estimation  as  he  may  think  fit,^  hence 
the  action  is  arbitrary. 

Thus  the  actio  finium  regundorum  is  a  personal  action  mixtam  Summary  of 
bahens  causam^  duplex  and  arbitrary,  competent  to  those  whose  this  action. 
interest  is  a  jus  in  re^  that  the  boundaries  should  not  be  con- 
founded, for  the  investigation  of  the  old  boundaries';  and  if  they 
cannot  be  determined^  for  the  adjudication  of  new  ones,  together 
with  satisfaction  of  all'outstanding  interest. 

§  2180. 

The  law'  against  the  diversion  of  rain  water  by  artificial  means  Acdo  aquae 
was,  doubtless,  of  very  ancient  origin,  perhaps  as  old  as  the  piuviae  arcendae. 
Twelve  Tables.  The  remedy  was  by  the  actio  aqua  pluvia 
aranda^  for  removal  of  the  obstruction,  or  caution,  for  possible 
damage.  The  words  have  been  thus  restored,^ — Si  aqua  pluvia 
manu  nocet  arcends  aquae  arbitros  tres  addicito  noxaqui  domino 
cavitor. 

In  arid  districts,  such  as  those  of  Africa,  this  remedy  lay  in  the 
converse,  against  the  defendent,  not  for  directing  the  rain  water 
on  to  the  property  of  another,  but  for  diverting  it  in  his  own 
favor,  which  is  looked  upon  as  an  injury.^ 

The  principle  involved  in  the  actio  aqua  pluvia  arcenda^  con- 
sisted in  a  remedy  for  an  unnatural  diversion  of  water,  or  the 
obstruction  of  flowing  water,  by  means  of  some  work  erected  on 
land,  whereby  a  contiguous  open  space  is,  or  may  be,  damaged.^ 
If,  therefore,  the  erection  of  such  work  do  not  appertain  to 
agriculture,  or  is  not  necessary  to  the  preservation  of  the  land,^ 
and  he  who  has  so  erected  it  have  acquired  no  particular  right 
upon  it,0  the  actio  pluvia  aranda  lies  against  any  owner  in 
possession,  and  utiliter  against  the  usufructuary,^^'  for  demoli- 
tion of  the  obstruction,  or  caution"  from  all  those  who,  ex- 
changing situations,  have  a  right  of  action.^'  Against  the 
offender  being  in  possession,  it  Ties  for  alteration  of  the  work  at 
his  own  expense  \  but  it  only  lies  against  the  possessor  as  such, 
for  alteration  to  be  made  at  the  expense  of  the  plaintiff.  ^^ 

>  P.  la,  %f^%\  P*  S9»  2»  %>  §  S.  C.  Winkler  de  cod.  ai:g.  Spec,   i ;   Lipt. 

^  I.  4,   17^  f  6  {   P.  10,  I,  2y  ^  I  i      1780  J  Weitphal.  1.  c.  ^  439-86. 

Id.  3.  ^  P-  39»  3>  »f  ^  I7« 

*  -P-  39>  3>  *»>  %  «!«•!  P-  40>  7>  *»>  P'-         "  W.  i,  %  3, 4 5  W.  a,  %  0. 

*P-  39>3*  i>  ?'•  §  h  >3»  175  W.6,         »Id.  x,,^  »3;  Id.  »,  |  3,  §  4}   Id. 

^  6,  7  i  Id.  14,  ^  23  ;  etc.  Top.  0 ;  pro  19.  %o,  23. 
Mar.  9$  Jac.  Goth,  ad  L.  L.  m  Tab.        *  P>  39>  3»  3r  §4)  Id*  2^* 
tab.  7  5  P.  43,  8,  9.  "  Id.  14,  §  3. 

'  Aggenua  de  controv.   agror.   p.   74;         '*  Id.  22  ;  Linde  ZeifiKh.  5  /vol.  3  Hft. 

SimpliduSy  p.  76.  n.  22. 

'  Leyter    de    aqac  plur.  arcend.    act.        "P.  39^  3>  4,  §  2,  3 ;  Id.  5. 
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Indemnity  can  only  be  demanded  when  tbe  damage  has  accrued 
after  tbe  water  has  beea  admitted  -,}■  nevertheless  advantage  may 
be  taken  of  the  interdict^  out  vi  aut  clam^  and  where  tbe  period 
for  moving  the  interdict  has  expired  by  the  actio  de  dokj  for 
indemnity,  and  the  id  quod  interest.^ 

If  a  landed  estate,  or  tn  innoxious  work  upon  it,  become 
dangerous  to  another  by  natural  accident,  the  possessor  can 
be  reached  utilittr  aA  least  by  this  action,  to  the  extent  of 
bis  being  compellable  to  pernsit  the  plaintiff  to  make  the  repaii 
at  bis  own  cost  and  charges.' 

§  2181. 

Freedmen,  being  under  the  obligation  of  leaving  their  patrons, 
as  their  fugsi  parenUSy  a  certain  legal  share  of  their  property  by 
will,  often  evaded  this  law  by  alienating  some  part  privatdy,  so  as 
to  fairing  it  within  the  centenary,  in  which  case  they  were  said  to 
have  alienated  in  fraudtm  legist  or  should  it  still  be  above  an 
hundred  sesterces^  they  were  said  to  have  aUenated  in  fraudm 
patrmi.  In  the  first  case,  the  alienation  was  void  ipso  jurey  ifl 
the  latter  the  portion  alienated  could  be  recalled  by  the  patrop.^ 

There  was,  therefore,  a  remedy  for  that  which  the  libertm  had 
done,  dda  malo  (but  not  for  that  which  a  ftaudulent  acceptor  had 
received  from  the  libertus),^  so  that  he  might  have  less  than  die 
patron  could  have;  where  the  freeman  died  testate,  the  patros 
had  his  actio  Favianoy  but  where  intestate,  his  actio  Cahnsiana 
against  ^Ycry  possessor,  even  against  him  who  had  acted  in  good 
faitb,  and  his  heirs,^  /or  the  restoration  of  all  the  things  adieffikted 
in  fraud  of  the  patron,  with  all  accessions,  or  in  de&ult  of  such, 
their  value  {id  quod  interost)y  or  so  much  as  the  patron  should 
swear  to  in  the  cause. 

§  2182. 

Condictio  de  co  The  condictio  de  eo  quod  certo  loco  [dare  otortet)  becomes  supe^ 
"^r^^^^  ftuous,  if  the  contract,  out  of  which  the  debt  arise,  be  home  /^/, 
because  in  such  case  the  pactum  in  continenti  adjectum  produces  an 
action  on  the  contract  to  which  it  is  so  annexed^  thus  giving  the 
judge  an  oportunity  of  estimating  that  which  the  one  party  is 
under  the  obligation  of  rendering  or  domg  {dare  facere)  to  the 
other.  On  the  other  hand,  if  the  pactum  be  adjectum  to  a  con- 
tract stricti  juris^  it  gives  a  remedy  by  excepetion,  although  no 
right  of  action,  nor  can  the  judge  then  adjudicate  on  anything 
beyond  the  subject  matter  of  the  contract :  as  when,  fof  iastance, 


Summary  of 
this  action. 


>  Id.  6,  ^  6,  ^  S. 

^  Id    V4,  pr.  ^  3  }  Hasse  in  Sav.  Zdttch. 
3  Tok  p.  53-73. 
*P-  39»  3.  1,  §ult,i  Id.  1,  ^  5,6. 
*  P.  37,  14.  «6. 


*Id.  i,^i6j  Id.  i.,^ult.;  Id.i&5» 
%  I. 

^  P-  n»  3»  7i  p*-- 
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a  debtor  «ho  jn^y  Jhave  pffomised  payaient  at  £{Ae5tifi,  js  sued 
in  thc/ifrum'Qf  Roma  neither  does  .any  action  lie  in  faviorof  the 
creditor  as  against  the  debtor,  except  he  chance  to  come  to 
£pihi»us,  partly  Ibecau^e  Ibe  latter  had  nev«r  promised  to  pay  at 
Rome,  and  partly  tbacause  the  e^cuptio  pluris  petitumis  ratume 
bci  is  oooipeteBt  to  4be  defendent  in  such  an  action.^  WJiere- 
fore,  -because  the  debtor  may  in  such  xase  evade  iiis  obligation, 
by  avoiding  the  place  at  ¥rhich  he  promised  to  pay,  the  pretor 
introduced  this  condiction  upon  the  principle  of  equity.^ 

It  is  nevertheless  not  termed  special,  but  is  adjective  in  its 
nature,  since  the  creditor  can  sue  the  debtor,  obligated  to  pay  at 
Epbesus,  there  by  a  condictio  certi  ex  mutuoj  ex  stlpulatu^  or  actio 
de  constttuta  pecuniae  and  any^ere  but  at  Ephesus  ex  mutuOy  ex 
stipulatUy  de  constttuta  pecunioy  or  de  eo  'quod  certo  loco. 

This  action  can  be  brought  by  the  creditor  in  Hit  forum  domi^  Forum  domi- 
cfft7*  only,  and  is  beneficial  to  the  debtor  not  only  m  respect  of .  ^^^* 
that  which  he  promised  to  pay  in  another  place,  but  on  account  of 
any  Interest  that  he  may  possess  in  not  paying  in  such  place  ;^  for 
in  this  case,  the  question  of  the /brum  loci  contractus  does  not  arise, 
because  the  action  is  ex  stipulatu^  or  ex  mutuo^  without  the  addi- 
tion quod  certo  loco ;  just  as  little  does  that  of  the  forum  delicti 
arise,  or  of  the  rei  sita^  because  the  action  is  neither  ex  delicto^ 
nor  in  rem^  nor  of  the  forum  prorogztx  jurisdictionisy  because  here 
he  claims  diere  where  the  dependent  may  be  sued  against  his  will ; 
this  action  must  then  be  brought  in  the  forum  domicilii  ;^  and 
no  action  is  here  granted  for  a  thing  not  due  in  a  certain  place, 
nor  for  an  act  not  performed  certo  locofi  The  action  will  lie  for 
anything  not  rendered  upon  a  stricti  juris  contract.^  The  default 
of  the  debtor  extends  to  the  surety  or  heir^  whose  obKgation  is 
thereby  only  perpetuated,  but  is  not  increased.® 

The  office  of  the  judge  is  to  compell  the  debtor  to  the  payment 
of  that  which  he  has  promised ;»  but  with  respect  to  any  adjec- 
tive part  of  the  contract,  to  ascertain  by  arbitration  what  it 
is  worth  to  the  plaintiff  not  to  accept  the  money  nor  the 
thing  in  the  place  in  which  it  was  appointed  {constttuta)  to  be 
paid,*°  or  rendered.^* 

This,  then,  is  a  praetorian  action,  personal  and  of  an  adjective  Summary  of 
nature,  arbitrary,  institutable  in   x^e  forum  domicilii  by  him   to  this  action, 
whom  it  is  competent  in  a  given  place  on  a  contract  strictv  juris y 
and  to  his  heir,  against  him  who  does  not  pay  that  which  he  owes, 

*  1.  4,  6,§  33.  *  Struv.  Exerc.  18,  69. 
•P.  i3,4,i,§i.  •!.  3>»5»§7- 

» If  it  be  quesdoa  of  an  act  (iactum),  if  ^  P.  i3»  3»  ^  ^  '  5  W-  5  *  67,  §  1 5 

such  act  be  performed  in  another  place  it  P.  13,  5,  16,  ^  x. 

is  no  longer  the  same  act    P.    50,  16,  •  P.  3,  4,  8. 

1*5 }  P.  13,  4,  a,  §  5 ;  vide  Hubcr  Pir«s-  •  P.  13,  3,  i  &  8. 

Icct.  ad  P.  13,  3,  2,  §  6  ;  for  further  upon  *®  Id.  a,  pr.  §  i  ;  Id.  35  C.  3,  18,  1. 

this  sobtilty,  P.  5,  i,  43.  "  P.  13»  3»  '*  P*"- 

*  P.  13,  3,  2,  pr.  %  1  i  C.  3,  18,1. 
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his  heir  and  surety  for  payment,  and  the  id  quod  inUrat^  but 
against  him  only  for  the  payment  of  so  much  as  the  debtor-in- 
chief  oWes. 

This  action  will  not  lie  if  the  defendent  be  clearly  not  in  de- 
fault, as  when  he  has  deposited  the  money  in  the  place  appcHnted ; 
or  promised  to  pav  forthwith  \  ^  where  the  place  of  payment  is  in 
the  discretion  of  tne  debtor ;  ^  or  where  the  creditor  have  received 
the  money  after  the  default  without  protest,  because  he  is  then 
taken  to  have  remitted  the  id  quod  intenst  to  his  debtor.' 

§  2183. 

Pluris  petitio.  A  plaintiff  is  said  pltu  tetin  quam  is  habit  obligationis  jun^ 
when  sued  for  more  by  the  form  in  which  his  declaration  or 
intentio  is  framed,  than  ne  has  a  right  to  receive  and  have,  and 
in  such  case,  according  to  the  common  law,  he  lost  his  suit; 
the  praetor,  too,  under  such  circumstances,  evinced  considerable 
reluctance  in  granting  a  new  trial  [restitutio)^  on  account  of  the 
presumption  of  fraud,  except,  indeed,  in  die  case  of  a  minor, 
under  twenty-five  years  of  age,  for,  in  cases  of  non-age,  the 
praetor  allows  him  to  shew  cause,  alleging  his  youth. 

For  a  major  to  obtain  the  restitutio^  such  cause  is  required  to 
be  shewn  as  would  even  justify  the  error  .in  a  very  careful 
man  ;  for  instance,  in  the  case  of  a  plaintiff  suing  for  the  whole 
of  a  legacy,  duly  left  to  him  by  will,  but  which  is  shewn  to  have 
been  reduced  by  codicills  made  subsequently,  or  by  other  bequests 
to  other  persons,  or,  by  the  deductions  to  be  made  in  virtue  of 
the  Falcidian  law,  of  tne  sort,  that  he  apparently  sues  for  more 
than  his  proper  share. 

Exceai,  Re»  Suit  may  be  for  the  recovery  of  an  excessive  sum,  either  in 

Tempore,  Loco,  respect  of  the  thing  itself,  the  period,  the  place,  or  the  cause. 

]^f .  The  excess  is  in  respect  of  the  object,  re ;  when,  for  instance, 

he  who  has  a  claim  for  five  or  ten  aureij  seeks  to  recover  ten  or 
twenty  ;  or  when  he  to  whom  an  object  belongs  in  part,  claims 
by  his  declaration  the  whole,  or  a  part  greater  than  that  which 
is  his  just  due. 

Tempore.  The  excess  may  be  in  respect  of  time,  tempore^  as  in  the  case 

of  suit  brought  before  the  arrival  of  the  period  at  which  the 
obligation  becomes  operative,  or  before  the  condition  is  fulfilled, 
on  which  the  right  to  sue  depends,  the  maxim,  in  cases  where 
payment  is  to  be  made,  being  qui  tardius  solvit^  minus  iohen 
videtur ;  hence,  anticipating  a  claim  is  equivalent,  to  say  the 
least  of  it,  to  claiming  it  without  an  allowance  for  discount 

Loco.  The  claim  may  be  excessive  in  respect  of  place,  bco,  where 

the  plaintiff,  having  stipulated  for  the  payment  at  a  certain  place, 
claims  it  at  another  and  different  place,  without  mention  of  that 


« Id.  2,  ^  a,  3,  4, 


'  Id.  lUt.  in  fin. 
M.  4,  6,  ^  33. 
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at  which  he  stipulated  that  he  should  receive  it,  as  if  the  stipular 
tion  run  Epbesi  dare  spondeo^  and  the  payment  be  received  at 
Rome,  because  the  defendent  may  have  had  a  particular  object 
in  stipulating  that  he  should  pay  at  Ephesus.  Here  the  question 
of  the  utilitasy  or  beneficial  interest,  arises ;  since,  in  the  case  of 
merchandise  or  agricultural  products  especially,  the  value  may 
vary  considerably  at  one  or  the  other  locality,  and,  in  like  manner, 
money  may  produce  a  higher  rate  of  mterest  at  one  than  at  the 
other  place.  The  praetor,  however,  will  support  ah  action  in 
which  the  claim  in  the  declaration  runs  on  sdl  fours  with  the 
stipulation. 

The  claim  is  excessive  in  respect  of  the  cause,  causa^  when  Caon. 
the  plaintiff,  having  stipulated  in  the  alternative,  elects  between 
the   two  things  agreed  to  be  rendered;   thus  he  is  said  causa  Theintentb 
plus  petert  quam  is   habit  obHgationis  jun^  who  deprives  the  2l!I**^j*jKjcort- 
debtor  of  his  election   b^  the  manner  in  which   his   intentio  ingtothe 
is   framed ;    for  if  the  stipulation  be   Sistertiufii  X  Milta  aut  idpulatioiu 
homintm  Sticbum  dan  spondes^  and  he  may  demand,  specifically, 
either  of  these,  the  money  or  the  slave ;  for  althoup;h  he  may 
daim  that  which  is  the  lesser  in  value,  he  may,  notwithstanding, 
appear  to  the  defiendent  to  be  seeking  that  which  is  greater, 
because  he  may  be  better  able  to  render  that  which  has  not  bee;i 
than  that  which  has  been  demanded,^  and  the  plaintiff  thereby 
deprives  the  defendent  of  the  election  which  is  his  right. 

In  like  manner,  if  the  stipulation  be  for  a  genusy  as  purple  gene- 
rally, and  the  plaintiff  claim  a  species j  as  Tyrian  purjde  specifically ; 
or  where  he  has  agreed  for  wiiie  generally,  and  claims  Campanian 
wine  specifically,  the  rule  is  the  same,  notwithstanding  the  thing 
sought  may  be  of  inferior  value. 

The  same,  too,  applies  if  the  plaintiff  has  stipulated  for  a  slave 
generallv,  and  then  daims  Stichus  specifically,  although  he  be  the 
worst  slave  of  the  household,  because  the  rule  is,  that  the  intentio 
must  be  firamed  in  accordance  with  the  stipulation  in  the  alterna- 
tive, in  order  that  the  defendent,  not  the  plaintiff,  may  exercise  the 
right  of  election,  he  being  the  merated  party. 

But  in  actions  for  a  res  incerta^  more  cannot  be  claimed  than 
is  due,  because,  when  a  certain  quantity  is  not  sought,  but  the  suit 
is  for  a  praestation,  i.  /.,  a  darefaarey  an  excess  cannot  be  under- 
stood; and  the  same  is  law,  when  the  action  is  brought  for  the 
unascertained  portion  of  a  certain  thing, — as  when  an  heir  brings 
suit  for  an  unascertained  portion  of  a  landed  estate  in  which 
he  may  be  interested,  but  this  species  of  action  is  given  in  very 
few  instances.* 

This  was  law  up  to  the  period  at  which  it  was  circumscribed  Zeno*t  coostitu- 
by  a  constitution  of  the  Emperor  Zeno,^  which  enacted  that,  in  ^'^ 
all  cases  in  which  more  was  sought  to  be  recovered  than  was  due, 

»  Gaius  4i  i  S3-  *  Gaius  4i  §  54-  '  %  »H3»  J*-  ©P* 
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lie,  and  those 
which  do  not 
lie  in  solidum. 


and  aitj  daanage  accmed  from  ^such  claioi)  the  'defaufenit  oouM  de- 
mand that  the  plaintiff'  should  be  nidcted  in  triple  damages  for  the 
attempt  to  exiioit  more  than  that  to  whidi  lie  .was  justly  intidded. 

i  ^184. 

Minoris  petitio.  If  the  plaintifF,  on  the  other  hand^  iseek  less  tlian  the  truth,^  be 
runs  no  danger,  and  is  exposed  to  ho  risque,  because  he  is  allowed 
to  amend  his  declaration,  or  having  ascertained  the  &ct  may  assign 
him  the  Whole  instead  of  half  the  sum  he  sued  for,  or  ten  aurei 
instead  of  five.  And  in  like  manner  in  an  alternative  case;  as 
where  he  claimed  the  slave  Erotes,  instead  of  Stichus  i  or  where 
he  erroneously  claimed,  ia  virtue  of  a  testament,  that  which  was 
due  to  hm  by  stipulation. 

§  21S5. 

In  some  actions  that  which  is  due  is  aot  sued  for  in 
sclidumj  but  partially  itt  solidum  and  partially  /or  less,  as  in  the 
case  of  the  peculium  o(  a  fiUus  familias^  or  slave.  Far  if  there  be 
not  less  in  the  peculiuai  than  is  claiined,  the  iafher  or  master  is 
condemned  im  satiJum ;  but  if  there  be  less,  the  judge  gi>^  his 
judgment  to  the  extent  of  such  peculuttn. 

In  like  manner  in  dotal  suits,  the  husband  is  oondemned  to  the 
wife,  in  so  flnuch  as  his  means  allow.  Thus,  if  his  means  be  equal 
to  the  dpf,  he  is  condemned  to  pay  in  sotidum ;  but  if  not,  then 
in  so  muc^  only  as  bis  means  allow.  A  dos  may,  too^  be  lessened 
by  the  jus  reUutianis^  on  account  of  necessary  expenses  incurred 
oa  the  dotal  property^  whereby  the  Jos  is  allowed  to  be  diminished. 
In  like  manner,  if  any  one  sue  his  £uber  or  patron,  or  a  partner 
bis  fellow  partner,  the  defendent  is  not  condemned  to  pay  beyond 
bis  resources ;  and  the  same  applies  to  acCjions  on  gi^ 

Tbe  admission  of  comptnsAtimies^  or  sets  off,  usually  reduce  die 
claim  of  the  plainti£  Hence,  on  balanckig  the  claims  against 
the  sets  off,  the  residue  is  the  sum  for  which  the  plaintiff  is  to  haire 
judgment.  This  question  of  set  off  bas  already  been  suficiendf 
'discussed.' 

Tbere  are  also  two  other  modes  of  reducing  the  amount  due  to 
the  debtor  by  the  haufidmm  cmi^ientia  and  tbe  ienefidum 
€essimis^^  both  of  which  have  already  been  treated  of.  Tbe  &st 
consists  in  tbe  right  of  the  debtor  to  retain  a  bare  subsistence,  and 
the  ktter  is  equivalent  to  the  transfer  of  property  and  rights,  in 
satisfaction  of  a  creditor's  demand,^  and  be  who  has  thus  ceided  his 
property,  if  he  afterwards  acquire  anything,  may  be  a^un  sued  hf 
his  creditofis,  according  to  his  ability,  but  cannot  be  condemned  in 
solidum.^ 


» r.  4»  6,  §  34. 

^  §  1844,  h.  op. ;  ^  1170, 
'  §  1744- 


h.  op. 


*  §  i754i  *»•  op. 
»  I.  4,  6,  §  40. 
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§  2186. 

The  reconventio  fs  a  mutua  petitio  of  the  litigant  parties  before  ReconTendo  or 
the  same  Judge,  upon  the  principle,  that  that  which  is  justice  for  ™**^*  petitio. 
the  actor  is  also  justice  for  the  reus,^ 

This  cross  action  can  be  instituted  at  any  time,  even  after  the 
litis  contestation  and  lies  in  all  cases,  so  that  the  conventio  and  recoil' 
ventio  can  be  tried  simultaneously  :  but  the  fact  of  the  suit  having 
been  disposed  of  is  no  impediment  to  a  reconventio  being  brought' 

*  P.  %,  ly  XI,  ^  I.  *  C.  7,  45,  14 ;  Nov.  69,  a.  '  C.  9,  35,  lo. 
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TITLE  IX. 


Quod  cum  eo  qui  In  AUena  Potestate  ert  Negotium  Gcttum  'emt  Dicitor — Amende— 
Actio  de  Peculio-^Senatus  Coiuultum  Macedoniaoum — Actio  qood  Juwi — ^Acdo 
Tribtttoria — ^Actio  de  in  Rem  Veno— Actio  Ezerdtoria— Actio  loadtona — ^Acdoae* 
Noxalcs— Actio  de  Pauperie — ^Actio  de  Pactu  Peconim— Actio  ex  Edicto— Pignoratio 
nve  Induaio  Animalit— Impounding. 


Tiannctioas 
with  thoie  who 
are  under  the 
control  of 
others 


§   2187. 

Personal  actions  accrue  either  out  of  an  obligatory  fact,  which 
inzj  be  termed  a  mediate  origin,  or  from  equity,  which  origin  may 
be  termed  immediate.  But  there  is  a  still  more  remote  cause, 
which  will  give  a  ground  of  action,— that  which  arises  out  of 
agency  expressed  or  implied  by  law.  Thus,  if  a  bargain  of  sale 
be  concluded  with  the  son,  by  direction  of  the  father,  it  is  said  to 
be  imptio  quodjussuy  but  if  with  the  factor  of  the  principal  oi  a 
commercial  concern,  it  is  termed  emptio  institoria.  All  these  are 
styled  contncts  aJjectip  fualitatis  i  and  there  maybe,  upon  such 
contracts,  actioms  empti  ixirdtariay  institoria^  tributoria^  trihtma 
di  picuUoy  and  Ji  in  rtm  virso. 


Actio  de 
pecuUo. 


§   2188. 

When  the  fiither  or  master  has  given  the  son  or  slave  a  pecuUm 
profectitium^  the  person  to  whom  the  poUstas^  actually  or  formerly 
belonged  can  be  sued  in  an  actio  di  peculioy  restricted,  however, 
in  so  fiu:,  that  if  he  be  neither  in  dolo^  nor  have  inriched  himself  by 
the  transaction,  his  liability  too  is  limited  to  the  extent  of  the 
peculium.* 

The  obligation  must  arise  out  of  a  contract,  from  which,  how- 
ever, gifb  as  a  rule  are  excepted,  and  such  debts  as  have  been 

*i430i43'>  S»'»  *03'-9>  104^1046,  instance}  P.  15,   1,  Sat,  pr-  i  *»  ""* 

h.  op.  especially. 

*  P.   15,   I,  fl  s  Id.  19,  ^  1  $  Id.  S7,  '  F.  C.  Keller  ad  L.  C.  ex  duobot,  3,  *t 

^  »i  8 1  P.  41, 1,  iO|  as  to  the  ptrticular  pr.  f  i,  de  peculio,  GoetL  iSx«. 
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contracted  by  a  son  on  the  credit  of  his  feculium  casirense^  or  have 
accrued  out  of  such  obligations  as  descend  from  obltgationes  quasi 
txcontractUy  or  have  been  transformed  into  an  obligatory  shape.^ 

This  action  does  not  attach  on  the  other  species  of  peculia^ 
although  the  son  be  personally  liable  in  respect  of  property  not  in 
the  usufruct  of  the  father.'  The  defendent  may  undoubtedly  de- 
duct, in  the  first  instance,  his  own  claims,  however  bad  they 
may  be ;  as  also  the  claims  of  those  subject  to,  or  dependent  upon 
him,  and  of  his  copartners,^  before  paying  over  the  balance  to  the 
creditor. 

If  he  retam  the  feculium  after  the  extinguishment  of  the  pater- 
nal^ authority,  the  action  is  available  against  him  a  year  onl^, 
if,  indeed,  it  be  not  limited  by  some  other  provision  to  a  still 
shorter  term.^  But  if  he  do  not  retain  it,  this  action  can  un- 
doubtedly be  directed  against  him  during  the  first  year,  in  respect 
of  the  peculium  castrensij  fidling  in  jure  occupationis^  or  now  only 
in  the  capacity  of  heir.^ 

The  actio  de  peculio  is  praetorian,  and  of  an  adjective  nature,  Summaxy  of 
arising  out  of  any  contract,  but  not  out  of  a  delict,  in  which  the  ***»  ^^^' 
fether  cannot  be  supposed  to  concur.  It  is  competent  to  those 
who  have  contracted  with  a  filius  /amiliasy  or  a  slave,  and  lies 
against  the  fiither  or  master,  peculio  tenus,  less  the  claims  of  the 
father  or  master,  which  may  be  first  deducted,  so  long  as  there  be 
no  fraudulent  alienation  on  the  part  of  the  father  or  master.^ 


§  2189. 

AH  obligations  both  of  the  father  and  son  are  considerably  restricted  Restriction  of 
by  the  Sctm.  MacedmianumJ^  which  provides  that  the  creditor's  th«  o^Ugationi 

•        <•  «'/•  1  1  riiof  ntheit  and 

action  for  an  advance  of  money  to  the  son,  can  be  successfully  ^^  ^y  the 
met  by  an  exception  on  the  part  of  the  father  and  son,^^  which  ex-  Sctm.  Mace- 
tends  to  all  contractus  Mohatra  concluded  with  the  intention  of  <>on*an»n>- 
evading  if." 

A  lexy  passed  under  Claudius,  rendered  illegal  all  transactions 
concluded  for  the  then  period  provisionally  only,  but  to  become 


'Id.  I,  %  %\  Id.  3,  ^  12;  Id.  19, 
§iilt.;  Id. 21,  pr.$  Id.  27,  §  2;  Id.  32, 
§ulc.;  Id.  36. 

*i  5*8,  h.  op,}  P.  2,  14,  28,  i  2$ 
^'  »S»  If  3.  §  iW  P-  39»  5>7»FJ  P- 
49»  17,  i«,  §  5  5  P-  3»  5,  14  J  P«  »«>  «» 
7  5  P.  26,  7,  21 J  P.45,  1,  49. 

'  Stryk.  L.  15, 1. 1,  ^  6. 

,/P'  4>  7>  *  4»  I*-  «S»  "» 9»  S  h  45 
Id.  II, 

•P.  15,  2,  i,pr.§27j  Id.2,pr. 

'yoet.Li5,t.i,§s. 
*P.  15,  1,214(36. 
'^311  As  ^  1538,  h.op.}  J.  A^From- 
VOL.   III. 


mann  de  Set.  Mac  Tub.  1668  $  C.  A.  yan 
Wachendorf  de  Set  Mac.  Traj.  ad  Rhen. 
1730  $  B.  H.  Reinold  ad  Set.  Mac.  Fkft. 
1715,  Hal.  1740  (op.  p.  X,  13);  C.  G. 
Hubner  ad  ScL  Mac.Lipt.  x  798.  Ab  to 
the  question  of  whence  the  name  is  de- 
rived, II  Schen  Diss,  xi,  de  Mac.  Scti 
denom.  orig.  Arg.  X732>4 ;  Gliick  Com^ 
14  ToK  §  898. 
»•  P.  14,  6,  I,  pr. 

"  Id-  3,  %  3 »  Id.  7.  F«  §  3  5  Stryk 
cantel.  contr.  S.  2,  i,  i*  9  31  $  Lauter- 
bach  CoU.  L.  14,  t.  6,  ^  13  ;  Fromnunn 
Lc%i  25,  26,27. 
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Operative  on  the  father's  deaA  ;^  and  the  Sctm.  Aiac^bmammj 
passed  under  Vespasian,  allowed  generally  a  perpetual  exceptioa 
to  lie  in  all  actions  for  money  loans  to  filii  familias.^ 

This  law  is  general,  so  that  the  station  or  sex  oi  thcfiUus  fam- 
Has  or  of  other  parties  made  no  diflferencej'  but  it  does  not  extend 
to  the  pecuHum  castrmsi  or  quasi  castrense^  in  respect  of  which 
the  filius  familias  is  looked  upon  as  sui  juris ;  nor  if,  being  sid 
jurisy  after  contracting  the  debt,  he  shaU  have  acknowledged  iL^ 
This  Sctm*^  it  has  already  been  observed,  does  not  apply  to  other 
than  loan  transctions,  mutua  pecunia ;  nor  indeed  to  those  where 
the  thing  for  which  credit  is  given  is  not  mone^,  provided  the 
transaction  be  not  tainted  with  fraud,  such  as  obtainmg  a  loan  by  the 
medium  of  a  fictitious  sale  ;^  nor  does  it  s^ify  whether  the  loan 
is  or  is  not  to  bear  interest,  nor  whether  the  creditor  be  a  private 
individual  or  a  civitasJ 

The  money  must  neither  have  been  borrowed  jussu  patris,  nor 
be  in  rem  suam  versa^  which  it  cannot  be  said  to  be,  so  long  as  the 
money  is  the  son's ;  neither  must  the  father  have  subsequently 
ratified  the  transaction; 9  nor  the  son  have  been  the  institor  or 
business  manager  of  his  father,  and  his  creditors  have  brought 
themselves  within  the  scope  of  the  law  ;^^  nor  if  the  monqr  had 
wiped  ofF  another  valid  debt.^^ 

The  exception  given  by  the  Sctm.  is  perpetual,  and  competent 
to  the  father  and  son ;  whence  it  is  easily  conceivaUe  that  a 
creditor  can  neither  vindicate  money  still  luexpended  and  there- 
fore in  existence,  nor  condict  it  where  consumed.^  Money  al- 
ready paid,  however,  cannot  be  recovered  by  this  Sctm.y^  which  only 
gives  an  exception  ^^  to  the  father  and  son,  or  to  the  former  only 
if  the  latter  have  fraudulently  represented  himself  as  sui  juris  ;^^  but 
if  these  be  correi  credendi^  the  knowledge  of  one  of  the  truth 
affects  the  others  ;  ^  but  to  both,  although  they  have  renounced  its 
benefits  on  oath,  and  to  their  heirs,  sureties,  and  mandataries;^^ 
but  if  the  son  have  j>atd  otrt  of  funds  not  under  his  control,  the 
father  can  vindicate  the  money,  and  bring  a  condictio  sine  causa  for 
that  which  has  been  consumed  before  or  even  after  the  Ktis  cm- 
testatio ;  nay,  it  may  be  made  availaUe  even  in  stay  of  execudon.^^ 

*  Tac.  An.  ii,  13.  c.  25 ;  coatn  Voet.  h.  t.  ^  5 ; €occdi  h. l 

*  P.   14,  6,    i»  pr. )  Suet.  Vesp.  11;      qu.  9. 

I.  4,  7,  ^  7.  •  Id.  7,  §   12,  %  15  ;  Id.  16;  C.  4j 

'  P.  14, 6,  I,  S  "It* ;  !<}•  9t  ^  A ;  !<!•    2S«  2* 

14 ;  C.  4t  28,  pen.  §  i.  '°  7y  §  i  <• 

*  P.  14,  6,  I,  §  3  J  Id.  %.  "  7,  S  14. 

'  C.  4,  28«  2 }  P.  14,  6,  7,  %  ah. ;  Id.  *'  C.  4,  28,  pen.  pr. 

9,  pr.  *•  P.  14,  6,  10  5  P.  12,  6,  40. 

•Id.  3»  §  3  •  W'  7»  i  3  5  C.  4,  28,  35  "P.  14,  6, 7,  pr.  ^  4,  loj  Id.  ii. 

•elling  goods  to  a  fil.  ^m.and  repurchaaing  ^^  C.  4,  28, 1. 

them  for  a  certain  price.  ^*  C.  4,  28,  x»  2 ;.  P.  14,  6,  3,  pr.  §  i » 

'Id.  15.  Id.  7,  §7. 

'  Id.  7,  §  12 1  compare  with  9,  %%\  P.  '^  Id.  9,  §  3. 

I5>  3»  3>  §  < »  U*  Sy  §  3  i  Don^I.  L.  12,  '*  Id.  xi }  Puf.  t.  lyobs*  171  \  Scniben. 

I  vol.  155,  Bed. 
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But  i(  19  neither  ^v^llable  b^,  the  pupHl,  iior  the  nuaQr^  jasoc  hy 
him^  who  trusted  \ht  filiu^s  familm  in  consequence  of  an  excusable 
error.^  It  aoioi^fi^f  to  a  t^cit  aclQii$s»ion  of  the  whole- debt  where 
the  soia  h^s  paid  p^rt  of  it  on  account,  whitph  is  equivalent  to 
giving  security,  or  to  the  adnvission  of  a  part  of  ity  by  giving  a 
pledge  which,  h<:^weYe«,  nd^es  the  debt  good  up  to  xkt  value  of 
the  pledge  only.^ 

Whw  the  lender  is.  under  tutorft>or  curators  who  consent,  «the  Effect  of  the 
remedjris  restitutio  in  in^grimi  hut  if  he  have  done  k  without  Sctm.  Macc- 
authority,  the  losu»  is  void,  and  a«n  he  cojedioted,  ba^k  upon  that  c^^b^the 

ground.*  .....  content  of  tutor 

•    When  both  the  lender  and  lotn^  are  under  age,  the  intercse  of  ^  ««tor. 
him  is  to  be  preferred  wh<P\  seeks  Xo.  ward  off  an  evd*^ 

The  son  himself,  even  when  his  father's  heir  cannot  xeeoyei;, 
whether  he  have  paid  in  error  or  w^  \  and  this  equally  applies  to 
the  fiither,  if  he  himself  have  wittingly  or  erroneously,. oc  the  ion 
have  erroneously  paid  the  moaey.^ 

§  axgo, 

yussus  isy  generally,  a  command  to  one  under  the  control  and  Nature  of  the 
audiority  of  the  person  issuing  it,  to  perform  some  act.     Such  Juau<* 
jussus  is  competent  inter  vivos ;  by  vriHy'testatio ;   by  message, 
per  nuntium ;  by  letter,  per  ipistolam ;  or  orally,  verbis  J     It  may 
be  ai^licable  to  acts  generally,  or  to  some  particular  act  only  4  it . 
may  precede  the  act,Nin  which  cs^e  it  is  2,  jussus  in  its  strict  sense ; 
or  it  may  succede  it,  in  which  case  it  is  more  properly  a  raU* 
babitio  or  ratification,  and  then  the  actio  quod  jussu  will  lie ;  but  if 
the  person  authorizing  have  no  knowledge  of  the  contract  entered 
into  by  his  son,  then  the  action  against  the  father  cannot  lie  on  the 
command,  but  must  be  brought  de  in  rem  verso  ;  hence  it  will  be 
necessary  to  treat  these  two  actions,  in  some  measure,  conjointly 
with  the  tributoria  and  de  pecuUo. 

The  formula  of  the  actio  gued  jussu  appears  to  have  been*-^  Acdoquod 
Judex  esto*     Si  paret  J,  Agerium  Sticbo  N.  Negidii  servo  ipsius  J^^* 
N,  Negidii  jussu  C  aureos  credidisse  Numeriumque  Negidium  A^ 
Ageria  C  eo  nomine  dare  oportere}  judex  N.  Negidium  A.  Agerio 
C  condemna  $  si  non  paret^  absolve* 

%rthe  ac£o  quodjusisu^rkiG  father  can  be  sued  for  the  whole  OpcntWe  effect 
amount,  when  he  has  authorized  thp  son  to  xontract  an  obligation  ^f,^^;,f^^^ 
in  respect  of  his  aiEair^   or  has  induced  third  parties  to  enter 


quod  jussu. 


» Id.  3,  i  a.                        >  Id.  3,  pr.  »  Thib.  1.  c.  S  86. 

»  P.  14,  6,   7,  %  15,  16 ;  Id.  9,  pr.;  *P.  i4,  6»  7,  §  V  5  ^^'  9>  4  4i  JJ  ^^' 

Gluck  1.  c.  14  vol.  §901 J  Gmelin  Beb-  10;  C.  I2>  i,  14,  P.  12,  6,  26,  ^0; 

bacht.  X  Toi.  n.  I ;  F.  Joppert  de  mutuo  a  Id.  40;  Coc<%ii  L.  14,  t  6,  qu.  13  ;  F19- 

fil.  fam.  8ui  jur.  fac.  tacite  agnito.  Sap.  tor.qu.jur.  L.  s^c^u'.  20,  n.  3  ;  Frommaiin, 

J77i»§i4fi5-           .'  '         "•-'-*— ^        '•'^ 

*  P.  X4^  6»  3,  pr.  %  r,  a  ;  Boehmer  jus 
D.  eod.  §  5.'  ^ 


§  31 ;  Rosshirt  Zeittchr.  a,  hft  p.  147- 153* 
^  P.  15,  4, 1,4  1.  ».. 
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into  business  transactions  to  this  end.^  This  action  is,  however,  ab- 
sorbed by  the  institution  of  either  the  actU  tributoria  or  de  fecuUo? 

The  mandatum  of  the  father  or  master  is  equivalent  to  ^jussus; 
the  subscription  of  the  master  to  the  obligation  of  bis  dave  is 
equivalent  to  a  jussusy  although  he  cannot  give  security  for  him, 
and  his  doing  so  will  not  be  construed  into  a  jussus^  because  he 
cannot  intervene  as  a  stranger.'  A  pupill,  being  a  damimts^  cannot 
contract  jussus  without  his  tutor's  authority  ;^  where  a  fructuaiy 
have  contracted  jussu  with  a  stave,  though  he  be  his  whom  he 
serves  bonafidey  an  actio  quod  jussu  lies  against  him. 

If  credit  have  been  given  to  the  slave  of  a  pupill  by  the  con- 
sent of  the  tutor,  he  is  liable,  if  it  be  to  his  benefit.^  Lastly,  if 
any  one  contract  with  the  slave  of  another,  and  afterwards  pur- 
chasesuch  slave,  the  action  is  extinguished  by  consolidation. 

The  modern  law  of  Justinian  has  not  superseded  this  action, 
although  it  is  no  longer  required,  inasmuch  as  the  father  can  be 
reached  as  principal  debtor  by  the  general  condiction,  in  cases 
where  the  conditions  of  the  actio  quod  jussu  are  present.^ 
Summary  of  Hence  the  actio  quod  jussu  is  praetorian  and  adjective,  com- 

thii  action.  -  petent  to  him  who  has  contracted  with  a  fiUus  familias  or  slave 
ac^ng  under  the  command  of  die  father  or  master,  against  the 
.father  or  master  in  soiidum. 

§  2igi. 

Actio  tribatoria.  If  the  Either  have  permitted  the  son  to  trade  with  such  wares  as 
are  included  in  bis  peculium  profictitium^  he  is  obligated  by  the 
contracts  of  his  son,  and  what  are  equivalent  thereto,  without  anj 
preference  for  his  own  claims,  and  must  submit  to  the  son's  peoh 
Hum  profectitium  being  distributed  pro  rata^  and  to  taking  his  share 
according  to  the  relative  goodness  of  the  wares,  and  extent  of 
the  claims.^  Should  any  oversight  have  occurred,  the  peisoo 
damnified  must  seek  his  mdemnity  from  him  who  received  a  sur- 
plus. If,  however,  the  plaintiff  charge  the  father  with  a  fraudulent 
favoritism,  he  can  take  his  remedy  by  the  actio  tributoria^  for  the 
damage  caused  him  \^  the  action  will  also  lie  for  a  fraudulent 
refusal  to  make  a  dividend.^^ 

The  formula  appears  to  have  been-— 7fi^x  esto.     Si  pant  / 
'  Agerium  peculiares  Stichi  servi  nurces  ex  Bdicto  non  distrihuisse^  et 
quantum  minus  tributum  sitj  quantum  dcbuirit:  judex  tantum  / 
Agerium  N.  Negidio  condemna ;  si  non  parety  absohe. 

•  Thib.  Swt,  d.  p.  R.  ^  265  J  P.   15,  •  Id.  \. 

4,  1,^15  Id.  5,  pr.;  1.4,  7,§i5  P.  14,  •  P.  4,  8,  ^  1 5  P.  14,5,*;  P.  i5»?' 

15,  %,  pr. ;  contra  Hilgard  tr.iur  lea  dona-  5»  §  2  >  Arch.  f.  C  P.  12  vol.  s  i*^ 

tiona  entre  yift.  etc  Gobi.  18x2,  p.  75,  as  .  n.  10. 

to  the  decision  of  P.  15,  4«  x,  ^  3,  4$  '  P.  4,  7,  ^  3  j  P.   14,  3,  11,  §  7  J  ^• 

Gliick  Pand.  74  vol.  p.  428.  Hf  ^  '» §  2. 

•  P.  14,  4,  9,  4  1 ;  P.  14,  }>  4»  i  5  5  •  W'  i»  P'-  §  »»  »>  3  5  1. 4»  7»  §  3- 
Lauterbachy  Ck>}I.  L.  I5i  t.  4,  |  20|  goes  '  P.  14^4,  i  pr.';  Id.  5,  §  6,  9,  ij*  '9' 
further.  "  I.  4,  7,  4  3i  contra  Huber  ad  Im^- 

*  Id.  i>  §4,  5.  4f  7,  §  6 ;  Otto  ad  ^  3  I.  j  ibid  00  F-  i4> 

*  Id.  I,  §  7,  &  a  pr.  4,  7>  §  2- 
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The  action  extends  a^ainft  heirs  onlj  so  far  as  thev  ms^  be 
supposed  to  have  been  inriched  by  the  fraud,  because  it  is  held 
to  be  based  upon  a  delict.^ 

The  praetor's  edict  may  be  thus  restored^-^f  i  quis  sciente  pair'e 
V£ I  domino  in  picuKari  nura  negotiatus  estj  pair  em  dominumve  cum 
reliquis  creditorihusj  in  tributum  vocariy  patiar^  si  cujus  doh  malo 
factum' erity  quo  minus  ita  tribueretur^  quanto  minus  justo  tributum 
sit,  tantum  prastare  cogam*^ 

Thus,  the  actio  tributoria  is  prsetorian,  and  of  an  adjective  Summary  of 
nature,  because  it  is  applicable  to  all  contracts  and  transactions  t^  action. 
affecting  trade  in  the  peculium,  competent  to  those  who  contract 
with  a  ^L  /am, J  or  slave,  against  those  in  whose  power  they  may 
be,  provided  they  be  aware  of  the  fiict  of  their  trading  with  their 
peculiumj  and  heirs  in  so  far  as  thev  may  be  inriched  by  the  fiaud, 
for  the  equal  and  pro  rata  distribution  of  the  effects. 

%  2192. 

If  all  the  above  grounds  fiul,  the  father  is,  nevertheless,  reached  Acdodein 
by  an  actio  de  in  rem  versOj  if  the  creditor  be  in  a  position  to  prove  "™  ^*'*°' 
that  the  son  concluded  the  business  directly  for  the  benefit  of  the 
father,  or  have  applied  that  which  he  may  have  received  to  his 
purposes. 

Originally,  this  action  lay  only  against  the  father  and  master, 
and  was  subsequently  extended,  utiliter^  to  business  transactions  of 
a  third  party,  with  another  for  the  benefit  of  a  fourth ;'  but,  inas- 
much as  in  such  case  the  obligation  arises  without  consent,  it  is 
allowed  to  extend  even  against  those  incapable  of  obligating  them- 
selves.* 

The  actio  de  in  rem  verso  will,  therefore,  be  f&und  to  lie,  either 
when  the  loan  made  to  a  son  comes  into  the  propertv  of  the 
father,  or  he  has  thereby  been  spared  expenses  which  it  would 
otherwise  have  been  his  duty  to  incur. 

This  action  does  not  always  pre-suppose  a  business  transaction 
concluded  in  the  father's  name,  nor  even  an  actual  appropnadoa 
of  the  procedes ;  for  it  is  not  always  founded  on  an  actual  appro- 
priation. Thus,  where  a  son  has  obligated  himself  l^  taking  up 
money  or  wares  in  fact,  and  for  the  real  benefit  of  th<d  father,  the 
&ther  is  not  obligated  if  the  son  n^lect  to  appropriate  it,  althbugh 
he  will  be  so,  if  the  son  be  prevented  from  so  appropriating  it  by 
accidi^nt;^  and  in  respect  of  the  money  taken  up  to '  defray  thie 
cost  of  study  only  in  as  far  as  it  shall  be  a*  necessary  ;^  but  this 
does  not  apply  to  the  case  of  the  money  having  been  squandered* 

>  p.  14,  4,  7y  ^  nit.  J  Id.  S  ^  9.  pr.  'P.  15,  3,  3,  §  7-9  5  compare  G.  L. 

*  Id.  ly  pr.  $  Id.  5,^  i;  Id.  7,  ^  I.  Orell.  de  priv.  pec.  ad  rect.  ns.  creditae  ex 

*  P.  4,  ft6,  7»  §  I }  C.  5»  39,  3 1  Glttck     animo  dantU  aesam.  Viteb.  1736. 

Pand.  14  vol.  p.  4tS-4Sx  \  contra  ScU.  *  Thib.  1.  c.  %  267  $  contra  MHller  ad 

Ven.  I  vol.  p.  4i-47«  StruT.  L.  14,  t  6^  ^  nit. }  Fraomnnn  de 

*  C"  5»  39*  3  S  gea«aUy  II  Roe«ing  Scto.  Maced.  §  51 ;  m  rapea  of,  P.  14,  6, 
de  vert,  in  rem  et  quid  ^  natua  indole  7}  ^  13  9  C.  ^^  ^St  5 }  P.  469  3i  47,  f  i> 
et  effect  Goett.  1799. 
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Sufflffiarf  of 
tfaitacdofu 


If  the  son  do  not  contract  in  the  name  of  the  fiither,  die  versi^, 
or  appropriation  by  him,  is  always  a  necessary  condition,  nor  can  he 
be  held  responsible  for  any  greater  sum  than  has  come  to  his  use.^ 

It  is  requisite  that  the  son  should  have  acted  directly  for  the 
benefit  of  the  ^ther,  consequently  this  action  will  not  lie  if  he 
advantage  the  father  indirectly  by  that  which  he  does  for  himself, 
but  an  actio  df  p4culic  must  be  brought' 

The  fiither  is  only  responsible  when  the  son  has  exonerated  him 
fiom  expenses  for  necessaries,  not  so  when  he  has  only  saved 
him  the  cost  of  his  amusements ;'  except,  indeed,  decency  and  his 
position  in  socte^  require  it,  or  the  fiither  have  been  himself  in 
the  habit  of  supplying  him  with  nK>ney  for  such  purposes.^ 

When  the  father  gives  to  his  son  sufficient  to  satisfy  a  creditor, 
so  far  as  his  legal  demand  goes,  and  the  son  squander  it,  the 
actio  de  in  rem  verso  ceases  to  be  operative  against  him.' 

In  necessary  advances  the  &ther  must  pay  the  intire  price  con- 
tracted for,  but  otherwise  on)y  the  true  value  of  the  object.^ 
Lastly,  this  acjtjpn  is  only  coippetent  ^9  the  creditor-inrchief,  but 
not  to  hi$  surety^ 

The  jpirmMla  app(B^rs  to  hay^  bv^cor-*- J^^r  nfOp  Si  paret  J. 
Agitium  Sticho  fif.  N^idii  Sirv9  C  cridicUsso  ut  N.  Ntgidii 
dmum  cadentem  fulcint  tt  N.  Negi£um  quatenus  it  in  rem  venum 
0f  in  pictflio  Sticii  a^f  constabit  A.  Jgmo  dare  oparter^ ;  judex  N» 
ffepiMum  v/.  Agnio  cmd^mna  ;  f  1  non  parety  absolve. 

Oeneially,  then,  the  actio  de  in  rem  verso  is  praetorian,  and  of  an 
^jectjv^  Mtvre,  ^on^tent  to  him  who  has  contracted  with  a 
son  or  a  slave  against  ^e  fether  or  master,  in  so  far  as  anything 
there  advanced  may  have  been  beneficially  absorbed  into  their  pro- 
perty ;  snd,  since  the  foundation  of  this  edict  is  in  equi^,  the 
aetio  in  rem  verso  utilis  lies  when  anything  has  come  into  the  estate 
of  the  dominusy  in  consequence  q/  the  contract  of  a  negotiarum 
gestorj  who  is  sui  juris. 


Acdones  iinti. 
toria  et  ezer- 
citoruu 


§    2X93. 

Thfiffi  is  still  another  and  more  effective  remedy  against  the 
father,  wben  his  son  acting  as  his  agent,  or  i^  consequence  of  afl 
0r4e^  from  him,  has-  coo/tr^ted  obligation^.  In  the  former  case 
(he  acti'^e^  enfrcitoria  and  .iHstit$ria  lie,  which  have  obtained  an 
^tenslpil  to  aU  commissions  g^vefi  by  the  father,  and  to  every  one 
who  constitutes  another  hi$  Attorney,^  in  which  lattpr  c^  the 
aptio  fjuidjussff  lies. 

The  two  former  actions  are  in  their  prmciples  exactly  analogous 


»P.  14,6,7,^14}  p.  15,3,  io,§4. 

«ld.  7,  %  4»  55    W-   "Of  *  7f  »05 
W^oniiiir  Icot.  com.  eod*  4  3* 
'  ,*Id.  9»44. 

*P-  '5.  3*  3>  ^  3»4*  #f  W-7f*35 
P.  14,6,7,$  13. 


*  P.  i5>  tf  »o>  h  6- 

*  Id.  5,  pr.j  Hffunocmtnn  ad  JU  5i  ^' 
cit.  limitatioii  is  not  o^iacvoabile. 

^Id.  18. 

*  P.  17,  2,  tfl^§  Si  P.  isi  I*  I3ii»5' 
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With  the  actio  mandati^  under  which  head  they  have  already  been 
mentioned.     First,  then,  of  the  actU  exirdtoria. 

The  exercitor  navis  is  the  charterer,  as  distinguished  from  the  Actio  exer- 
magister  or  supercargo  of  a  vessel ;  both  may  be,  however,  com-  <^toria. 
bined  by  the  charterer  being  his  own  supercargo. 

Without  the  aid  of  this  action  the  charterer  is  not  liable  on 
the  contracts  of  the  supercai]go,  except  this  latter  be  hi«  son  or 
slave,  in  which  case  there  is  a  unity  of  person.  For  facili«« 
tating  commerce,  then,  the  praetor  introduced  the  principle  of 
general  agency,  rendering  the  ixercitor  liable  on  the  contracts  of 
his  magister^  which  is  the  origin  of  the  present  relation  of  principal 
and  agent,  by  supposing* the  agent  to  be  the  slave,  or,  as  we  now 
say,  servant,  of  the  charterer  or  owner ;  for  it  was  of  course  com- 
petent to  the  owner  to  charter  or  load  his  own  vessel.*  Where 
there  are  many  supercargoes,  the  act  of  any  one  binds  the  exercitor^ 
except  their  duties  be  separate  and  distinct.'  Because  the  action 
is  founded  on  contract,  and»on  general  principles,  the  charterer  is 
not  liable  for  the  delicts  of  his  agent,^  who  is  in  the  position  of  this 
latter,  if  he  borrow  money  for  other  purposes  than  that  legitimately 
within  the  scope  of  his  mandate,^  which  consists  in  taking  up 
money  on  bottomry  bonds  for  the  necessary  repair  of  the  ship ;  the 
exercitor  is,  however,  bound  if  the  magister  take  up  money  for 
such  obviously  necessary  purposes  as  repairs  of  the  vessel,  and 
instead  of  so  expending  it  convert  it  to  other  uses. 

The  plaintiff  has  the  option  of  taking  his  remedy  against  the 
magister  directly,  or  of  suing  the  charterer  by  the  actio  exer* 
citorioy  so  long  as  the  former  remain  in  the  execution  of  his 
office.® 

The  actio  exercitoria  lies  against  many  freighters  of  the  same 
ship  in  soUdum^  as  against  the  father,  whose  fiL  fam.  acts  as 
supercargo  with  his  consent  ;7  but  the  exercitor  cannot  inforce 
contracts  against  those  who  have  contracted  with  his  magister^ 
without  the  aid  extra  ordinem  of  the  prefect,  or  president,  which 
is  given,  if  necessary,  for  the  preservation  of  bis  property.^ 

The  form  of  action  appears  to  have  been— y«^<fjif  esto.  Si 
paret  A*  Agerium  Sticho  servo  quern  N.  Negidius  dominus  ei  navis 
prafectus  erat  C  aureos  credidissc  eumque  ejus  rei  nomine  C  Agerio 
dare  oportere :  judex  N.  Ncgidium  A.  Agerio  C  condemna;  si  noH 
parety  absolve. 

Hence  the  actio  exercitoria  is  a  {»netorian  remedy,  of  ati  adjec-  Samm»y<»f 
tive  nature,  on  aM  contracts  entered  into  with  the  magister j  and  **>"  «^^o"* 
is  competent  to  him  who  has  contracted  with  the  magister  for 
any  purpose  within  the  scope  of  his  duties;  and  to  his  heirs,^ 

>  ^  17469  Ii.  op.  as  to  tf/e  nJandattim  ^  Id.  I9  §  S,  9  ;  Id.  vlt.  pr.  §  it. 

institoriiim  $  §  174S9  h.  op.  at  to  the  man-  *  Id.  x,  §  17  $  I.  4,  7,  §  z. 

datum  exefdtoriiim.  ^  P.  14*  i,  i,  §  19. 

*  P.  24,  ly  I,  ^  4.  •  Id.  1,  i  18. 
'  Id.  1,  4  131  14.  *  Id.  4»  ^  lilt. 

*  Id.  X,  S  a. 
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against  the  exercit^  and  his  heirs ;  or  the  father  who  has  author^ 
ized  his  son  to  act  as  supercargo  of  his  vessel ;  or  against  many 
ixircitores  in  soUdum^  to  perform  his  or  their  contracts. 

The  kw  of  the  Lex  Rhodia^  for  contribution  as  between 
co-freiehters,  in  cases  of  average,  rests  on  another  basis,  viz., 
that  of  an  implied  contract^  ab  tnitioj  that  the  one  will  submit  to 
a  pr»  rata  deduction  from  his  property,  jactu  vil  aspergime^  for 
the  preservation  of  the  residue.^ 

§  2194. 

Actio  io^toiu.       The  actio  institorta  resembled   the  ixercitoria   in  its  general 

nature,  except  in  its  applying  to  transactions  on  land,  instead  of 
at  sea,  and  is  an  extension  of  the  principle  of  general  agency  so 
introduced ;  it  is,  indeed,  more  necessary,  since  it  is  more  difficult 
for  the  creditor  to  know  whether  the  factor  is  the  principal,  than 
that  the  supercargo  is  not  the  owner  or  charterer ;  hence  all  that 
applies  in  the  case  of  an  exercttor  eq\ially  applies  in  that  of  an 
institor^  but  in  a  still  more  forcible  manner. 

It  matters  not  whether  the  institor  be  male  or  female,  free  or 
bond,  pubes  or  impubes^  so  long  as  the  contract  entered  into  have, 
respect  to  his  duties  as  agent  for  his  principal,^  unless,  indeed,  such 
principal  have  distinctly  refused  to  allow  him  to  pledge  his  credit.^ 

When  there  are  many  principals,  they  are  liable  in  sotidum^  for 
the  acts  of  their  agents,  die  action  is  perpetual,  and  lies  in  favor 
of^  and  against  heirs^^ 

The  principle  of  delegatus  delegare  non  potest  is  more  readily 
admitted  in  the  case  of  a  *magister^  than  in  that  of  an  institor^  for 
Ulpian  sa,jSy--facilius  hoc  in  magistro  admittendum  quam  in  in- 
stitore  propter  utilitatem  ;'^  hence  it  may  be  held  that  the  magist/r 
can  substitute  another  in  his  place,  except  some  express  mandate 
oppose  it,  but  that  an  institor  cannot,  because  it  is  more  easy,  as 
has  been  above  remarked,  for  the  creditor  to  know  on  shore  than 
at  sea,  whether  he  is  trusting  the  agent  or  the  principal. 


Summary  of 
dm  action. 


Extent  of  the 
liability  of  the 
principal  for  the 
4lelicta  privata 
«f  othen. 


§  ^195- 

The  father,  master,  or  principal,  are,  it  has  been  seen,  generally 
liable  on  the  contracts,  but  not  for  the  delicts  of  their  sons,  slaves, 
or  agents ;  nevertheless  there  are  certain  cases  in  which  they  be 
made  responsible  fbr  delicta  privata  of  those  under  their  authority, 
by  such  delict  reflecting  indirectly  back  upon  themselves ;  they  are, 
however,  in  no  case  liable  for  the  delicta  publica  of  others,  except 
as  accessories,  which  is  on  the  principle  of  their  being  quasi 
principals. 

According  to  the  older  law,  the  father  and  master  were  liable, 


» §  1S05,  h.  op.|  P.  14,  a,  I9  §  I  i 
Id.  3  &  4,  ult. 

'Id.  79^  I,  a}  Id.  S. 


«Id.  5,§iii  C.4,»5,  3. 
'  Id.  1I9  §  s. 
•  Id.  15. 
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n&xaiiUr^  for  the  dtlicta  privata  of  their  sons  or  slayes  \  but  this 
has  been  so  far  modified  by  the  later  law,  as  to  exonerate  the 
father,  and  leave  the  liability  attaching  on  the  master  only. 

Noxia  is  the  dafnage  arising  ex  delicto^  or  quasi  ex  delicto^  of  a  Nozia,  damage 
slave,  who  is  herself  termed  noxa^"^  although  this  term  is  some-  **y.*^!*  ®' 
times  used  to  designate  the  damage  done.  ^^.  '  "^^ 

§  2196. 

The  actio  noxalis  is  the  remedy  for  such  noxia^  or  noxa^  and  The  actio 
gives  the  master  the  option  of  either  paying  the  amount  of  the  n<"»iw- 
injury  caused  by  his  slave,  or  of  surrendering  the  offending  slave 
in  satisfaction  of  such  damage,  because  it  is  held  to  be  hard  that 
the  master  should  be  bound  to  make  good  damage,  to  an  extent 
beyond  the  value  of  the  slave,  for  the  principle  is  omnes  noxales 
actiones  caput  sequuntur  ;^  it  is  therefore  not  correct  to  say,  that 
the  action  lies  in  the  alternative,  which  would  imply  the  same 
option  in  the  plaintiiF,  as  m  the  defendent ;  whereas  it  is  in  the 
defendent  only.'  The  jurists  describe  this  legal  effect  by  say- 
''^g* — Noxte  datio  nm  est  in  actione ;  sed  in  solutione. 

The  first  basis  of  the  noxal  action  is  in  the  Twelve  Tables, —  its  origin  and 
Si  quadrupes  pauperiem  faxit^  dominus  noxite  astimiam  offerto^  si  progreasifc  ex- 
nplit  quod  noxtt  dato^  which  was  extended  and  confirmed  by  the  ^*""°"' 
Lex  Jquiliay  and  again  enlarged  by  the  ^dilitian  edict.^     The 
distinction  between  the  two  former  is  thus  explained  by  Celsus,^— 
Si  servus  sciente  domino  furtum  fecit^  vel  aliam  noxam  commisity 
servi  nomine  actio  est  noxalis^  nee  dominus  suo  nomine  tenetur ;  ut 
in  lege  Aquilia  dominus  suo  nomine  tenetur^  non  servi. 

An  attempt  is  made  to  explain  this  by  saying,  that  according  to  New  view  of 
the  Twelve  Tables,  it  would  appear  as  though  it  were  not  in-  the  principle  of 
tended  that  the  slave  should  obey  the  master  in  the  commission  of  ^«  '*®**  '******■ 
crimes,  and  by  the  Aquilian  law,  that  the  slave  is  ignorant  of  his 
obligation.     The  fact  probably  is,  that  by  the  Twelve  Tables,  the 
action  was  against  the  slave  as  a  thing  which  had  done  damage 
without  reference  to  the  master,  who,  probably,  had  the  option  of 
redeming  his  slave  by  a  money  payment,  not  exceding  his  value, 
either  in  virtue  of  the  law  itself,  or  of  some  edict,  or  practice  ;  in 
fiict,  there  was  a  right  of  distraint,  detention,  or  lien,  by  holding 
the  slave  as  security  for  the  damage  done;  hence  the  maxim,' 
actio  noxalis  caput  sequitur.     If  the  party  damnified  could  not  take 
the  slave,  it  is  clear  he  must  bring  his  action  for  him,  and  having 
secured  him,  jure  pignoris^  he  was  in  a  position  to  treat  with  the 
owner,  holding  the  pledge  until  satisfaction  was  made ;  therefore, 
if  satisfaction  were  made,  his  right  of  pledge  was  extinguished, 
and  he  was  obliged  to  surrender  the  slave  :  the  first  is  a  case  of 

>  I.  4y  9,  ^  I.  *  P-  9>  4»  *»  %  » ;  Ga'^s  4»  ^  76 ;  P-  9> 

*  Oaius  4,  §  77.  3,  I,  pr. ;  Id.  5>  ^  6. 

»  P.  4s,  I,  6,  ^  I.  *  P.  9,  4,  2,  ^  I.       , 
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sdf  help,  throwing  the  action  on  the  ma$ter  of  the  slave  for  his 
recoveiy ;  the  latter  is  an  action^  by  the  person  having  suffered 
the  damage,  for  possession  of  ibc  pledge,  which  might  again  be 
liberated  by  payment  of  its  value ;  hence  the  axiom  quoted,-- 
Noxa  dtitii  non  tst  in  actione  sed  in  solutionis 

And  this  is  exactly  on  all  fours  with  the  law  of  England,  in 
which  we  must,  not  now  having  slaves,  take  the  analogic  of  a 
beast.  A  beast  strays  and  does  damage,  the  damnified  person 
seizes  and  impounds  nim,  and  holds  him  till  the  owner  comes  and 
redemes  him,  by  paying  the  damage  and  expenses  of  keep,  &c.  *, 
now  if  the  damage  done,  and  costs,  exceded  the  value  of  the  beast, 
the  owner  would,  probably,  not  redeme ;  lience  the  damnified  party 
could  hold,  but  could  not  recoup  himself,  even  to  the  extent  of 
the  value  of  the  beast,  by  selling  it,  until  this  right  was  given  him 
by  a  late  statute  ;^  and  this  same  difficulty  may  have  been  the 
origin  of  the  Aquilian  law  in  this  behalf,  which  cut  these  diffi- 
culties short  by  assigning  an  action  for  mischievous  damage,  against 
the  really  responsible  person,  the  master,  in  which  may  reside  one 
of  two  legal  fictions,  either  that  the  master  must  pay  the  damage, 
being  feigned  to  have  refused  the  surrender  of  the  slave,  or  that 
the  slave,  in  doing  the  damage,  acted  under  his  control ;  and  this 
seems  borne  out  by  the  edict,  which,  in  cases  of  fraud,  threatens 
judicium  dare^  sine  noxa  deditione^  to  pay  the  damage  without  the 
option  of  surrender. 

^  2197. 
Children  could       Formerly,  and  according  to  the  old  Roman  law,  children  coald 
wmndered  it     ^^  Surrendered  as  nox^e^  or  nuisances,  as  well  as  slaves,  and  kept 
noMe.  in  slavery  by  the  plaintiff,  until  such  time  as  atonement  was  made 

for  the  damage,  whether  robbery,  theft,  mayhem,  or  other  harm, 

whereupon  they  resumed  their  jus  ingenuitatis^  or  right  of  free 

birth.'    The  hxec  law  abolished  this  mxa  datio  of  children,  and 

restricted  it  to  slaves. 

Remedy  for  the       If  house  children  commit  a  private  <leiict,  and  possess  a  ^- 

^'wid'  *^^**"**    ''*^  profectitiumy  the  plaintiiF  brings  suit  against  them  5  and  if  they 

^     '^*  be  condemned,  he  then  sues  the  father  in  an  u£tio  judioitij  for  the 

delivery  of  the  peculium. 

If  they  have  no  pecuUum  profectitium,  but  only  a  castrensiy^  fuasi 
castrense^  or  adventitium  irregularly  they  can  still  be  sued  p^- 
sonally,  and  must  make  satis&ction  out  of  such  peculium, 

Lasdy,  if  they  possess  a  pecuKum  adventitium  regttlar<i  then  the 
plaintiff  sues  for  indemnity  for  the  damage,  and  at  the  same  tune 
prays  that  the  father  be  compelled  to  n^e  the  damage  good  out 
of  such  peculium  adventitium  regulare. 

The  father  cannot  decline  to  comply  widi  this  order,  although 
his  usufructuary  interest  be  lessened  thereby. 

^  Sk$  Wm.  4,  59.  * Hopfhcr  com. % 6S9  loi, %  xi^* 
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§  2198. 

The  noxal  action^  lies  when  a  dave  commits  a  damage  for  Thtnmai 
which  he  would  have  been  liable  to  suit  in  his  own  person  had  he  f^^®**>  ^***" 
been  a  free  man.  The  action  lies  against  the  then  actual  owner  '^  ^ 
of  the  slave,^  to  the  end  that  he  make  eood  the  damage  ;  but  he 
may  surrender  the  shve,^  and  the  plaintiff  must  accept  him  in  full 
of  aU  demaods  upon  him  in  that  behalf.^  If  the  slave  be  the 
property  of  joint  owners,  and  they  be  all  ignorant  of  the  bct^  the 
nonl  action  lies  against  anv  one  of  them ;  but  if  all  be  aware  of 
ity  then  all  are  liable  i  but  if  some  be  and  some  be  not  aware,  then 
those  who  are  so  must  pay  indemnity  without  reference  to  the 
m9xay  and  those  who  are  not  so,  may  surrender  it/  #  cmvtrsa  : 
if  the  slave  of  one  damage  many  persons,  it  would  appear  that  the 
master  is  not  obliged  to  offer  the  litis  ^  astimatio  to  the  others,  but 
that  he  liberates  himself  by  surrendering  the  slave  to  any  one ;  and 
be,  who  by  accident  possesses  him  at  uie  time,  is  held  to  have  the 
better  title,  and  retains  him. 

Now,  if  the  roaster  sell  a  slave,  inasmuch  as  the  naxa  caput  Koza  ctpat 
sgquitury  he  carries  his  liability  with  him  to  his  new  owner,  seqoitar. 
who  becomes  exposed  to  the  noxal  action,  and  must  take  his 
remedy  against  the  vendcM* }  but  if  the  master  manumit  the  slave 
for  the  purpose  of  avoiding  the  surrender,  he  is  liable  for  the 
amount  of  the  damage^  without  considerii^  that  of  the  mxay 
according  to  the  edict  i^^Si  is  in  cuius  potestate  isss  Scetur^  mgih- 
verit  Si  in  sua  potestati  urvum  babsre^  utrum  actor  volst^  vel 
dejerare  jubeboy  in  potestate  sua  nm  esse^  nequc  se  dab  malaficissiy 
quo  minus  esscy  vel  judicium  dabo  sin$  noxa  diditi<mefi  Hence  it 
appears  that  the  dependent  can  be  put  on  his  oath  to  say  whether 
he  have  the  slave  in  his  power  or  not,  or  whether  he  have  fraudu^ 
lently  alienated  him,  which  if  he  do  not  deny,  judgment  goes  against 
him  without  the  liberty  of  surrendering  the  noxa* 

Noxal  actions,  being  adjective  in  their  quality,  are  applicable 
to  the  four  delicta  privata^  and  all  contracts  quasi  ex  dilictis* 
These  actions  are,  moreover,  civil,  as  the  actio  noxalis  furti 
nee  manifesti}  or  praetorian,  as  the  actio  vi  bonorum  raptorum  ;^ 
some  are  perpetual,  as  the  actio  noxalis  ex  L.  AquiUa\  others 
annual,  as  the  actio  injuriarum. 

Noxal  actions  are  competent  to  those  who  can  sue  on  delicta  Sommaiy  of 

this  action. 

*S.Zimmern  das  Syst.d.  Rom.  Noxal  kl.  Hopfner  Com.   §    1163-4.       In    ^Tor 

HcideU>.  iSiS.  thereof,  Paul  R.  S.  z,  15,  ^  i,  §  z  ;  P.  4t 

*  I.  4,  a»  t  5,  M  to  the  diffieiilt  case  I7>  i»  ^  z  $  P-  4t  9i  4,  4  3 }  Zittmcm 

w^here  there  are  many  owners;    Ribben  1.  c.  p.  158-163. 

tropp  znr  JLehre,  t.  d.  Correal  Obi.  p.  243-  *  P.  9,  4*  5^  9. 

a5^ »  P-  9»  4»  '.  P'-  5  W-  S»>  P"^-  5  P*  *>  *  ^^'  »4- 

ly  a  i  P.  27,  6»  9»  ^  ft.  *  Id.  ftiy  §  ft. 

^Hc   caaaot  dtmmd  the   tkKit   even  *  §  1S9I9  h.  op.  .^^ 

in    the  altenutiTey  hut  this  is  disfuted,  *  I.  4*  S»  ^  4.  ' 
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privata  or  on  quasi  ex  delictis  privaiisy  against  anj  possessor  of  the 
slave,  or  him  who  has  fraudulently  ceased  to  possess,^  for  the 
assessed  value  of  the  slave,  or  with  liberty  to  surrender  the  slave 
in  lieu  thereof.^ 


I'auperiet.  Another  obligation  of  the  possessor  of  a  beast,  which  has  done 

damage,  is  to  make  good  the  damage  caused  by  it,  and  this  is  an 
extension  of  the  same  principle,  or  rather  arises  out  of  the  original 
law  of  Rome,  by  which  no  difference  was  recognized  as  existing 
between  a  slave  or  a  beast,  or  indeed  a  filius  familiasy  who,  being 
regarded  as  the  father's  beast,  could  be  destroyed  at  the  Other's  wiU 
and  that  of  the  family  council,  or  exposed  and  left  to  perish  ab 
initio,^  Terence  refers  to  this,  when  he  says, — ^idquid peperisset 
dicreverunt  toUin.^  The  first  step  was  to  deprive  parents  of  this 
jus  vita  et  necisy  and  the  next  to  extend  it  to  slaves,  wherefore  the 
exclamation  turn  servus  homo  est  :^  he  became  bomoy  it  was  true, 
but  he  was  never  recognized  as  a  persona, 

PauperieSy  according  to  its  common  acceptation  in  the  Latin 
language,  means  poverty,  in  ordinary  acceptation  of  that  term  in 
English.  Its  juridical  signification  is,  however,  different,  and  is 
the  damage  done  by  the  irrational  animal  belonging  to  another, 
quia  quasi  pauperiorem  facit  ladatum ;  thus  Ulpian,  adopting  Jus- 
tinian's expression,  says,  —  Pauperies  eff  damnum  sine  injuria 
facientis  datum.  Nee  enim  potest  animal  injuriam  fecisse  dici^ 
quod  sensu  caret;  for,  being  irrational,  it  cannot  distinguish  be- 
tween right  and  wrong. 

This  definition  would  appear  to  be  too  large,  since  jt  will 
include  infants  irresponsible  for  their  acts,  madmen,  and  persons 
acting  in  self  defense.  Although  the  damage  done  by  the  beast  of 
another  is  therefore  termed  pauperieSy  this  term  is  not  always 
laudably  adhered  to,  for  it  occurs  occasionally  under  the  ex- 
pression noxa  or  noxiay  and  the  action  descending  from  ityactid 
noxalisfi 


Actio  dc 
pauperit. 


§   2200. 

When  any  damage  of  the  above  description  takes  place,  it  arises 
from  some  neglect,  which  if  it  procede  from  the  person  injured  him- 
self, he,  of  course,  has  no  remedy ;  but  if  from  a  third  party,  such, 
for  instance,  as  a  shepherd,  such  third  party  must  be  first  preceded 
against; 7  but  if  no  satisfaction  is  obtainable  by  these  means,  the 
owner  must  be  sued  in  subsidium.     If  the  neglect  be  that  of  the 


'  Id.  I,  pr.  5  I.  4^  S,  pr. 

H5a4,h.  op. 

*  Tef.  And.  act.  t,  'sc.  3,  v.  14. 


•  §  423,  h.  op. 

•  I.  4,  8,  pr. 

'  P.  ^,  f ,  4  I,  §  5  J    Thomas  tr.  de 
noxa  animaliumi  4. 
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owner,  he  is  undoubtedly  Kable.^  The  law  of  the  Twelve  TaUes 
and  the  Ux  Pisulania  de  cane^  forbade  any  one  keeping  a  savage 
beas^near  to  a  public  road,  quo  vulgo  iter  fit^  and  such  beast  do 
damage  to  the  passers  by,  and  forfeited  the  beast  by  way  of 
indemnity,  if  any,  even  the  most  remote,  blame  could  be  laid 
to  his  charge ;  and  later  ^dilitian  edict  assigned  damages  in 
double  the  value  of  the  damage  done^  against  the  person  so  offend^ 
ing  \  thus,  when  the  damage  is  done  to  an  object  capable  of  estima- 
tion, the  iEdilidan  edict  ran,^ — Shta  vulgo  iter  fiet^  ita  habuisM 
velity  ut  euiquam  nocere  damnumve  dare  possit.  St  adversus  en  fac'*  Edictum 
turn  erit  et  iomo  liber  ex  ea  re  perierity  solidis  ducentis^  si  nocttum  iEdilidum. 
homini  libero  esse  dicetur^  quanti  bmum  aquum  judici '  videbitur 
condemnitur^  caterarum  reruniy  quanti  damnum  datum  factumve  sit 
dupli.  Here  the  penalty,  for  a  free  man  slain  by  such  means,  was 
assessed  at  a  penal  sum  of  200  solidij  which,  in  Justinian's  age, 
must  have  equalled  about  ^  Z13A  6s.  8^/.,  taking  the  soiidus  at 
I IX.  4^.j  its  probable  lowest  value,  say  120/.  in  round  numbers  ; 
damage  to  a  free  man  was  to  be  assessed  by  the  judge  according  to 
the  &ct.  The  fixing  a  Sum  was,  doubtless,  the  origin  of  stated 
fines,  for  persons  of  different  grades,  in  the  old  Saxon  and  German 
laws  termed  murderum.  In  England,  at  present,  assessment  is 
resorted  to  equally  in  cases  of  damage  or  of  death. 


^   2201. 

fiy  the  Law  of  the  Twelve  Tables,  it  was  a  capital  offense  for  Actio  de  paita 
a  person  having  attained  his  majority,  to  drive  cattle  at  night  on  to  ^^  >&  hctam. 
the  land  of  another,*^  and  a  fine  was  imposed  upon  him  who  drove 
his  cattle  by  day  upon  a  public  pasture  j^  but  if  the  pasture  were 
private,  the  Aquilian  law  supplied  a  remedy.^  . 

The  actio  de  pauperie  will  only  lie  directe  when  the  damage  has 
been  done  by  a  four-footed  beast,  .for  if  done  by  any  biped,  such    • 
as  fowls,  pigeons,  or  the  like,  die  action  lies  utiliter  only.^^ 

The  actio  de  pauperie  directa  also  premises  that  the  beast  has 
done  damage  of  a  description  not  usual  with  that  genus  of  beast 
when  quiet  and  free  from  vice ;  as  a  horse  by  kicking,  a  dog  by 


*P.  9l*>5*»^»• 
*  P.  9,  z,  I,  dc  4;  I.  4,  9,  pr.  J  Peiu- 

lanus,  by  fome  luppoted  to  be  a  tribune,  and 

the  law  a  plebitcitttm  in  Hein.  A.  R.  4,  9, 

a,  mofc  probably  an  aedile— HC 

'  P.  2I9  I9  II,  &  40,  §  1 1  Id.  41,  42 ; 

lo.  Lconh.  Wintgens  dias.  de  aninaalibut 

ferocibua,  qua  vulgo  ita  fit^  non  habendii  \ 

Oelrichy  Thes.  diss.  Belg.  vol.   z,  t.  a ; 

P-  i9»  S>  i4»  §  3  9  I*»»l-  R-  S.  I,  i5>  §  I- 

*  PauL  R.  S.  i»  15,  ^  z,  3. 

*  P.  20,  I,  42  $  I.  4,  9,  §  z. 

*^    zS25y   h.    op.       It   ranged    from 
Z II.  4^.  to  z  zx.  %d.  * 


V  Plin.  R  N.  z8,  3. 

'  C  9,  6oy  a. 

•  C.  3,  35,  ulL 

*^  Tliere  is  a  suffidentiy  absurd  ilote  in 
Hopfher's  Commentary,  §  z  170,  n.  5,  as  fol- 
lows : — ^Boileau  was  so  severely  wounded  by 
a  turkey-cock  in  the  private  parts  when  a 
child^^to  feel  the  efiects  of  it  all  his  life : 
hence  Helfetius  says  that  his  dislike  to 
women,  »ok  if^rt  mr  ramour  dt  Dieu^'^^ 
and  fiis  hatred  to  the  Jesuits  arose  from 
their  havfng  introduced  bubbly-jocks  into 
Fnnce. 
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bitiBg)  tt  ox  bjr  tossing;  for  if  the  beast  comiak  dbaage  in  dbs 
ordiiwy  course^  such  as  giasung  off  striding  glass,  or  beariif 
down  the  fences^  the  danug^  must  be  met  ^  another  remedy* 
The  MctU  ii  faitu^  which  lies  for  a  beast  feeding  in  a  fieU  or  hazo 
belongiiic;  to  a  stranger,  or  by  the  ttcti^  in  fsictuMy  when  the  beast 
fteds  off  on  the  ground  or  in  the  bam  of  lus  owner  that  which 
belongs  to  a  stranger. 

If  die  dam^  be  not  done  by  grazing  or  feeding  off,  as  whea 
the  doff  of  one  kills  the  rabbits  of  the  other,  the  actio  udlis  it 
paupirte  wiU  well  lie. 

Where  the  damage  is  done  hf  a  wild  beast,  the  owner  is  not 
liable  to  make  it  g<Md>  si  gmitalis  at  firitas  actio  ccssaty^  because 
its  nature  is  known,  and  it  is  the  duty  of  every  man  to  use  due 
care  in  keeping  out  of  its  way,  otherwise  he  must  abuk  by  the 
consequence  i  but  he  has  his  remedy  by  an  action  of  injury. 

Some  jurists  maintain  that  the  Roman  Law  acknowledsed  the 
pigntratii  or  inclusio  ammaUs^  or  right  of  the  owner  of  tfaeltod  to 
impound  catde  strayine  or  trespassing  oo  his  property,  and  hold 
them  in  pledge  until  me  owner  mack  good  die  dam^c;  while 
others  deny  it  The  presumptbn  is  rather  in  fevor  of  the 
affirmative,  for  the  reasons  mentioned  in  the  introduction  to  this 
subject,  viz.,  that  the  noxal  actbn  was  in  fact  an  hjrpothecaran 
action. 
Inpottodment.  The  law  of  Germany*  exacdy  coincides  with  the  English  law  of 
impoundment,  save  that  there  is  not  everywhere  a  public  pound, 
and  then  the  distrainer  may  drive  the  catde  home.  The  fact  of 
this  public  pound  is  in  fevor  of  the  Roman  origin  of  the  right  of 
impoundment,  because  it  implies  that  the  distrainor  may  not  use 
die  pledge,  which  is  conformable  to  the  Roman  law ;  and  this  i$ 
supported  by  the  maxim  of  Gaius,^  above  quoted,  cafut  noxa 
sequitur^  that  the  damage  attaches  on  the  object  causing  it.  The 
.  pignoris  captio  is,  moreover,  obviously  the  best  means  of  bringing 
the  matter  to  issue,  and  obtaining  jusdce ;  and  is,  moreover,  a 
species  of  sdf-hdp  intirely  conformaUe  to  the  spirit  of  the  Roman 
bw.* 


*  1. 49  9,  pr. 

*%  '95  ii    ^*  ^?'      Feltmann 
duttone  uiiintlium»  cap.  X| 


de  tn< 
jar. 


oontroT.  tiL  11  (]iudrapeS|  qa.  2:  Carl. 
Feid.  Hommel.  dns.   de  pignonoont  ct 

rafwlia  aatmalmm    ptoperiein    facieOthlMy 

cap.  1,  p.  7,  a^  This  would  dificr  fion 
the  ahoRuig  ap  of  catde  lor  a  6me  dll  the 
owner  diacoTcred  themj  Voet.  com.  ad 
Pafid.  9y  I,  3  s  Hop&cr  com.  (  1x73. 


'Stxube  rechd.  Bed.  s,  toL  6;  Bed. 
Mailer  ad  Leyser,  torn.  6;  Fanes  i, 
p.  237,  aq.  i  Rande  Orendttise  its 
deutschen  Pii?atrecht^  %  222 1  Dias  ia 
HandU  00  the  same  sahjact»  Th.  t, 

*P-4.§73-  , 

•  P-  9»  *»  39»%  M  ^^P^  Mai  Sp.  i» 
m.  X. 
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TITLE   X. 

PerqQoi  Agere  PoBiAnus  —  Cbgnitom  — Procuntoret— Deiensores— Advocad-^Satit- 
ditronei->I>e  Yudido  Sixi— l3c  lite  ad  Ekitium  usque  condnuanda — Cautio  Judicatum 
SoM^De  JLam  CMtetfdone— CantiD  RAtpmam  ■  Rg»ciMlfea^|ttiatoBkH-M«ae 
fraiawoiu.    {PasaUek  dkra^ghostj 

§  2202. 

In  the  age  of  the  legis  actionesj  one  Roman  citizen,  as  n  rule,  CognitDrei, 
coitU  not,  in  a  coart  of  justice,  act  for  anotber,  except  pr»  fopulo^  their  uMndtM*- 
or  Ulertaih  Arsrxtf.^    The  oitroduction  of  the  ibrmubr  .piDcess-  ^^°* 
rendered  this   possible,  b^  the  plaintiiF  appearing  persooaUy  iin 
court,  and  des^ating  do  the  defendent  a  certato  indiykkial  as  hi& 
attomejr.*     Gams  sxf%^*^-^Jgere  posse  quimlihet  ant  suo  nvmine  4iut 
oHena,   dUeno  veluti  cogmtmo^  procurvtorio^  tutmo,  curatori»»   Tike 
words  used  in  designating  a  cognrtor  by  the  plaimiff  were^—- ^mI 
^9  0  t^  e.  g.fitnJm  fttB  in  earn  nm  Lnrium  Titittm  tUi  a^itorgm 
doi  or  the  plainoff  may  sxf^-^^md  eg9  tnwn  agen  vob^  in  >ntm 
r^m  cogmtir^m  do*     It  was  immaterial  whether  the  wgnkmr  weve 
present  or  not,  so  that  iie  accepted  the  ofioe. 

The  eagnitoTj  on  the  cause  iiairing  prooeded  as  6r  as  the  iitis  Coocepdon  of 
cmtistatio^  proclaimed  himself  as  plaintiff  in  another's  cause  i  die  ^^  formula 
intentio  ran  in  the  name  of  the  real  plaintiff,  and  the  condemnation  in  tortntOTeSd' 
that  of  the  <ogmtor.    Tbns,  if  Lucius  Titius  be  cognitar  for  Pub-  for  the  plaindC 
lius  Mxvius,  the  formula  ran,* — Si  parety  Nttmerium  N^gidhtm 
Publio  Maevio  sestertium  X  Milia  dare  oportercy  judex  Nunurium 
^egitSum  Lucid  Tkio  sestertium  X  MUia  candemna ;  si  ^nm  paret 
absolve.    Thus,  the  judgment  operated  directly  for  and  ^inst  the 
domiatu  iitisy  inasmuch  as  the  cognitor  was  oalf  his  irepresenta- 
tive. 

^  '  Bethmann-HoIIweg  iiber  Repnetente*  OognitDr  OtUcob*  Jn  'Dhria.  ^  f.  ^04^ 

ttoa  m  froGoot  Verndbe,  p.  tiS'249  j  Orell. 

Gaios  4,  f  8ft  I  1. 4,  tQ»  fr.  *  Cic  fro  ftotc  Com.  iS« 

*  Gaiai.4,  4  ^9  ;  C.  Th.  4,  M,  7y  in-  *Cdfu^^  S6. 
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§   2203. 

At  a  later  period  other  species  of  representation  were  admitted, 
as  tutors,  and  curators,  and  procurators,  without  formal  appoint- 
ment,^ or  communication  with  the  adversary ;  nay,  even  a  volun- 
tujnigotiorum gestor^  provided  he  were  so  m  good  faith* 

The  procurator  was  not  required  to  set  out  his  mandate  like  the 
cognitor^  in  the  commencement  of  the  suit ;  but  proved  it  subse- 
quently to  the  judge.  This  was  not,  however,  admitted  as  a 
rule,'  but  allowed  under  particular  circumstances  ;  ^  and  in  such 
case,  the  treatment  of  the  formula  was  the  same  as  in  the  other 
case ;  ^  inasmuch,  however,  as  the  formal  certainty  of  the  appoint- 
ment did  not  procede  from  the  mouth  of  the  principal,  the 
procurator^  strictly  speaking,  sued  at  his  own  risque,  and  became, 
by  the  litis  contestation  himself  the  dominus  litis  f  which  was  not  the 
case  with  the  cognitur^  who  continued,  even  after  the  litis  contes- 
tation the  lieutenant  of  the  dominus  litis^ — ^that  is  to  say,  whatever 
he  might  do  was  taken  to  be  done  by  the  principal.^  The  pro- 
curator being  thus  the  dominus  litisy  the  judicatum  operated  as  an 
actio  and  exception  for  and  against  him  only,  and  not  for  and  against 
the  dominus.^ 

The  formality  of  this  procedure  was,  however,  gradually  modi- 
fied, the  first  step  being  the  admission  of  tutors  and  curators  to 
bring  suit  on  their  pupuls'  or  wards'  behalf,^^  and  the  extension  of 
the  operation  of  the  judicatum  in  favour  of'and^against  the  pupill 
or  ward.^^  The  next,  the  equalizing  of  a  prdcunvtor,  who  had  been 
appointed  by  the  dominus  litisy  by  an  instrument  made  by  wanr  of 
declaration  formsdly  protocoUed  with  the  cognitory^^  and  the  last, 
the  admission  of  the  principle,  that  every  procurator,^'  even  the 
mgotiorum  gestor^  or  voluntary  attorney,  provided  he  had  received 
subsequent  confirmation,  or  ratihabition^*  was  as  the  dominus,  with 
power  to  bring  the  matter  legally  in  judicium,  and  to  vest  the 
actio  ex  judicato  in  the.  dominus  himself,  and  not  in  the  representa- 
tive.    Hence,  the  custom  of  appointing  cognitores   utterly  dis- 


>  QtiiM  4»  §  81,  84,  S5 ;  Paul.  R.  S. 
'»  3f  ^  1 1  ^ettus  T.  Cognitor  (Ascon.)  in 
divin.  4,  p.  X04;  Orell.  Fng^Val.  ^  335. 

*  Giius  4,  4  84.  ' 

*  P-  33>  3St  P^'i  JW-  40*  %  4}  !<*•  4« } 
P-3f  5»3it5  6. 

*  Gsuui  4,  ^  86 )  Theophil.  4,  xo,  %  a. 

•P.  44,  4,  II,  pr.;  P.  49,  1,4,  §5} 
C.  2,  13,  IX,  13. 

^  Gaiui  4,  §  97. 

'  Walter  Get.  d.  R.  R.  ^  746 ;  conba 
Bethmann-HoUweg,  p.  169  j  Zimmera 
Civil  Procen,  %  158,  1599  Podita  Intt. 
z,  57t  who  thinic  the  cognitor  was 
doflVBMt  lilk  hf  Urn  cootcatatio.  Walter 
remarJu  therenpon  tliat  neprttedtalive  of 


the  dominut  and  dominiu  litis  are  not  con- 
•onant  conceptions.     Bedunann-Hollwegi 
too,  says  that  the  cognitor  was  dominut 
litis  in  a  lets  degree  than  the  procorator, 
because  he  represented  the  donuaus  in  a 
more  complete  manner. 
•  Frag.  Vat  ^  317,  33a. 
*•  P.  a6,  7, 11 }  P.  11, 1, 17,  \  1- 
"  P.  16,  7, 1,  pr.  5  P.  16,  9,  65  P.4** 
1,  11,  §  7  5  C.  5,  39,  I. 

"Frag.  Vat.  ^  317,   331 J  C  Th,  1, 

i»»  7- 

'»P.  U,  1,  11,^7 J  P.3;5»»«i^- 
3>  4»  6,  4  3  J  P-  46,  3,  86. 

»•?.  5,  1,  56;.P.3,  3,66,pr.iP.44» 
1,15,§1}  C.7,  56,1. 
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appeared,^  and  led  to  changes  in  many  of  the  passages  admitted 
into  the  Pandects.  This  had,  fiixther,  the  efiectof  destroying,  in 
a  gr^t  qie^sure,  the  distinction  bet^^een  thefrocwrat^  appointed 
in  his  pxesencp,  and  bin^  appointed  i^  |u$  ab$f qcp.' 


If  a  cognitor  brought  stiit,  the  rery  nature  of  his  appointment  Caatio  nd- 
rendered  a  cautio  ratthahitioms  or  de  rata  domini  necesssory ;  but  a  ^><»n»  «- 
representative  of  any  other  description   must  giye  satisdatidj  or  co^tor.  * 
bail,  because,  strictly  speaking,  the  dominus  Gtis  might  have  him-  Satudatio  by 
self  brought  the  action.*  ^^^  ■ttomeyfc 

Curators,  in  consequence  of  the  change  introduced,  and  which 
has  been  above  alluded  to,  were  not  compelled  to  do  this.  The 
procurator  personally  appointed  by  protpcoll  was  likewise  ex- 
empted.^ Hence,  in  latter  times,  the  procurator  only  who  was 
absent,  and  the  negfftiorum  gestor  suin?  without  mandate,  wa3 
required  to  give  security  for  the  ratihabttio^  or  ratification  of  th)S 
dominus  Utis^^  otherwise  it  was  implied. 

Cognhires  hi^ving  been  admitted  to  represent  plaintifis,  i^  was  CognitDf^t  a«|. 
considered  feir  to  adqfiit  tbeni,  also,  in  favor  of  delendents  i^  and,  ^'f^^^^^ 
subsequently,  the  other  spqcies  of  representatives  were  admitted,  ^  ^^^o4tta$, 
even  to  the  extent  of  ;^  voluntary  defensor  s^  the  form  being-^  Conception  of 
^uand^  tu  a  mefundum  petis  in  earn  rem^  Publium  Mavium  cognir  **  fomuia 
torem  doy  or  S^uando  tu  mecum  agere  vis  in  tam  rem  cognitorern  do}^  tor^ttr^^ 
and  the  condemnatio  being  varied  to  i^eet  the  change.^  for  the  deftn- 

^n  action  accrue^  to  the  dominus  litis  upon  the  judicatum^  here  ^^^* 
also,  o^'gi^ally  onjy  on  a  process  by  a  cognitor^^^  which  was  at  a 
later  period  extended  to  a  procurator^  and  to  the  tutor  or  cura^^  Ezten«on  to 
torJ^    The  judicat^m  operated  ipso  jure  an  exceptio  in  favor  of  the  procurator, 
the  domint^j  .4^ugh  defended    by  an  unauthorized  defeiiisor,^* 
because  thie  matter  was  b^oug^it  into  court  yir^th  him,  but  it  gave 
iM>  a^ctiop  agaiost  tl\e  dminusM 

*i.4«iOw  ^QaiQft4,^a7;  Theopkil.  4,  io>§ft| 

'  P-  3>  h^Tt  comp.  Fng.  Vat.  §  3189  C  7/459  i. 

33a-  **Frag.  Vat.  ^  317,  33*5  Paul.  R.  S. 

*  Gahis  4*  §  99  $  P.  26,  7,  13  \  Theo-  i,  a,  §  4. 

phil.  4,  II,  pr. ;  C.  a,  13,  i.  "  P.  42,  i,  4,  pr.  §  1;  P.  3,  3,  iS, 

^  Fxag.  Val.  %  317^  333.  31, 40,  §  1 ;  Id.  61. 

!i*»  *'»)!•  "P.  a6,  7,  i,%a;  P.  »6, 5^,75  P.  a, 

•  Ganii  4,  §  Ja,  S4.  i,  15  ;  P.  4a,  1,  ^  §  i  j  C.  5,  39,  1. 

'  ^,lf  3»  33»  *  » J  P-  3»  5»  «•  "  P-  44f  *»  "»3  ^ 

•X5w4,ig3.  ."  P.  3,  3,  a8,  61. 
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§   2206. 

The  distinction  between  the  dominus  litis  and  the  procurator 
was,  that  the  former  carried  on  the  suit  as  his  own,  and  the 
procurator  in  behalf  of  another.  The  legal  effect  of  this,  that 
the  procurator^  who  had  by  joinder  of  issue,  called  litis  contestatis, 
adopted  the  suit  as  it  were,  could  appoint  a  deputy  if  he  chose, 
and  could  continue  the  suit  after  the  death  of  the  principal.  The 
mandate  of  the  principal  could  not,  therefore,  be  recalled,  except 
for  weigh^  reasons  on  cause  shewn ;  nor,  on  the  other  hand, 
be  resigned  by  the  procurator.  The  sentence,  too,  was  directed  in 
his  name ;  the  actio  judicati  was  competent  to,  and  lay  against 
him,  subject  to  the  opes  exceptionis  of  the  defendent,  whereby  be 
screened  himself  against  the  conseauences  of  the  strictumjus. 

None  but  the  dominus  can  appomt  a  substitute  ;  he  must-have 
the  free  disposition  of  his  property,  and  free  administration  of  the 
subject-matter  of  the  suit ;  for  which  reason  madmen,  idiots,  chil- 
dren, deaf  and  dumb  persons,  who  were  not  in  a  position  to  make 
their  thoughts  intelligible,  were  incapacitated  from  appointing  a 
procurator. 


Procurator 
dilien  npom  sn 
advocate. 


§   2207. 

The  advocate  differs  widely  from*  the  procurator  in  his  func- 
tions. The  advocate  was  he  who  pro  alio  postulabaty  that  is  to 
say,  he  who  made  a  speech  for  the  party  suing  in  court,  and  in 
fact  conducted  the  cause.  Any  one  could  act  as  procurator  who 
was  not  under  some  ph3rsical,  ciVil,  or  moral  disabOity  in  that 
behalf;  he  was  simply  a  person  appointed  in  the  place  of  another 
as  his  agent,  and  on  this  account  was  usually  furnished  with  1 
mandate,  or  if  not,  his  acts  at  least  required  confirmation.  The 
advocate,  on  the  other  hand,  inlightened  the  client  as  to  his  suit 
with  his  counsel,  knowledge,  and  advice — ^appeared  with,  sup- 
ported him  in  court,  drew  up  his  pleadings,  and  either  conducted 
his  cause  orally,  or  instructed  him  as  to  the  manner  in  which  he 
should  himself  conduct  it.  Although  any  person  may  act  as  2 
procurator  he  cannot  act  as  an  advocate,  who  must  be  qualified 
in  that  behalf;  nevertheless,  a  procurator  may  deliver  a  l^ 
document,  attend  the  taking  of  an  oath,  or  hear  the  publicatioa 
of  a  sentence. 


Perwns  in- 
capacitated to 
act  at  cogniton 
or  procuraton. 


§   2208 • 

The  edict  designated  certain  persons  who  were  not  allowed 
to  appoint  a  cognitor^  and  others  who  were  incapacitated  from 
being  so  appointed,  a  provision  which  is  extended  to  procuraton ; 


I  Gaius  4y  §  124 ;  Frag.  Vat.  §  322-3. 
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for  instance^  infamous  persons  were  forbidden  from  exercising  the 
function  or  from  appointing  others  to  represent  them,^  until  Jus- 
tinian abolished  this  disability  \^  it  even  went  so  far  as  to  forbid 
persons  of  hi|h  rank  to  appear  personally  in  court,  as  being  un- 
suitable to  theu*  condition.^ 


§  2209. 

It  has  been  alreadv  seen  that  a  class  of  juridical  advocates  Juridical  advo- 
existed  in  the  republican  period,*  whose  occupation  it  was  to  catetofthe 
advise  their  clients  on  matters  of  law,  and  to  advocate  their  in-  Jl^fl'^Sl*^*" 
terests  orally,  and  conduct  their  legal  business  in  courts  of  justice, 
either  from   motives  of  friendship  by  reason  of  their  duty  as 
patrons,  or  to  whom  application  was  made  on  account  of  their 
renown  as  jurists  and  orators.^ 

This  occupation  was  purely  honorary ,  but  on  account  of  the  Lex  dncia  to 
exactions  of  patrons  and  others,  who  thus  undertook  the  causes  of  "•^/"  ^*J.« 
others,  the  lex  Cincia^  was  passed  in  A.U.C.  550,  B.C.  203,  for-  ^SJi'^dro- 
bidding  any  remuneration  of  whatsoever  nature  or  kind  to  be  given  catet. 
for  services  of  this  description.^    This  law  appears,  however,  to 
have  been  evaded  or  disregarded;   for,  with  the  decline  of  the 
ancient  feeling,  the  business  of  an  advocate  appears  to  have  been 
converted  into  a  lucrative  employment,  so  much  so,  that  after 
many  futile  attempts  to  maintain  the  old  law,  it  was  found  neces- 
sary to  regulate  that  which  could  not  be  suppressed  ;  thus,  under 
Claudius,  the  principle  of  the  honorarium  was  admitted,  and  its  The  hoao- 
amount  restricted  to  a  sum  of  10,000   sesterces  for  a  cause.^  rariumicgaiiaed. 
Under  Nero  new  regulations  appeared ,9  but  the  same  amount  was 
retained,  which  was   at  a  later  period  translated   into  its  then 
equivalent  value  of  100  auni^^^  a  sum  equivalent  to  about  55 
guineas  \  yet  some  still  irontinued  to  conduct  the  causes  of  others 
gratuitously." 

At  this  period  of  the  decline  of  forensic  eloquence,  the  advocati^  Decline  of 
causidicij  also   called  patroni^  appeared,^*  and   renowned  jurists  forenaiceio- 
ceased  to  occupy  themselves  with  the  conduct  of  causes,  con-  ^"*""* 
fining  themselves  to  consultations  and  opinions. 

The  postulatioy  however,  was  not  restricted  to  any  particular 
class,  but  could  be  performed  by  any  one  except  women  and 

'  PaoL  R.  S.    ly  1,  §  i;  Frag.  Vat.  *  ^  303,  %  590$  §  I5i4«  h.  op. 

%  310,  311,  324.  7  Tac.  An.  ii,  5. 

'I.  4,    13,  %   XI ;   Theophil.  4,   13,  *  Dio.  Can.  54,  S ;  Tac.  An.  1 1,  6,  7. 

^  IX.  'Suet,  in   Nero    17;    Tac.    An.    13^ 

*  C  a,  13,  a5  J  Not.  71.  5,  42. 

*  Cic.   pro  Mur.   12  j    Id.    Top.    175        "  Plin.  5,  21;  P.  50,  13,1,%  10-13  j 
h  495-504,  h.  op.  J  §  329,  %  495,  \  2009,  %  X825,  h.  op. 

h.  op.  "  Plin.  5,  14)  Lamprid.  Alex.  Sever. 

*  (Atcon.)  in  dWin.  4,  p.   104 ;  Orell.      44. 

Cic.  pro  Quint.  8,  pro  Clueat.  40,  de  orat.  ^'  Tac.  de  caus.  corr.  eloq.  x  ;  P.  3,  i, 

3,  33.  i»  §  4 )  §  49S  500»  ^'  op- 
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AdTOcatei  be- 
come a  cor- 
poxace  body. 


Fiical  adTocatck 


kifiuiious  persons,^  who  were  excluded  from  it  by  die  edict,  and 
those  who  had  been  deprived  of  the  privilege  by  the  authflfities 
ts  a  punishment.^ 

At  a  later  epoch  the  profession  of  advocates  acquired  a  more 
artificial  and  definite  form;  a  limited  number  were  admitted  in 
every  court,'  whose  origin,  period  of  study,  and  the  extent  of 
whose  knowledge  had  been  duly  inquired  into  and  approved  y* 
supernumeraries  were  obliged  to  wait  till  a  vacancy^  presented 
itself.  Those  so  matrictuated  formed  a  collegiate  body,  with 
corporate  rights^  and  divers  personal  privileges  j^  on  the  other 
hand,  they  were  subject  to  a  particular  discipline  in  respect  of  the 
performance  of  their  duties.^ 

The  fiscal  advocates,  introduced  by  Hadrian,  were  associated 
with  this  corporate  body,  and  enjoyed  a  regular  salary  ;^  this  office 
was  the  privQege  of  the  two  seniors  of  this  collegiate  body  in  the 
court  of  the  oriental  praefect,  but  who,  after  having  served  the 
office  a  year,  were  advanced  to  higher  dignities.  ^^  In  other  courts 
there  w^  but  one  fiscal  attorney,  who  retired,  in  like  manner, 
every  second  year.^* 


Bail  for  the 
falfillment  of 
the  judicatam 
required  in  aU 
caiet  where  a 
cognicor  inter- 
▼encd. 

But  not  always 
required  bjr  the 
later  law. 


§   22  to. 

In  all  cases  in  which  the  defense  was  made  by  attorney,  bail  for 
the  fulfillment  of  the  judicatum  was  necessary  \  in  the  case  of  a 
cognitor^  through  him  by  the  donunus  himself,  but  otherwise,  by 
his  representative.** 

In  the  latest  law,  according  to  which  this  is  the  only  case  in 
which  this  bail  is  still  required  at  all,*'  there  is  some  variety  of 
practice  according  to  the  circumstances.  If  the  dominus  litis 
appointed  a  procurator,  being  personally  present,  he  gave  the 
required  cautio  in  person  ;  but  if  he  appeared  as  the  defensor  of  an 
absentee,  he  had  to  give  it.**  In  certain  cases,  however,  the  agent 
had  to  ^ive  security  for  the  ratiiicationof  his  principal,*^  termed  de 
Tatibabtticne  or  de  rato  haberi. 


•  P.  )»  X,  1,  pr.  §  2,  3,  St  ^  7»  «» 

XX. 

.  *  ^;.+!»  »9t  9»  F*  §  x-S|  P.  3,  1,  6, 
§  X  ;  Id.  8. 

•  C.  Th.  «,  10,  1 5  e  2»  7,  8,  IT,  ij, 
pr.  5  C.  a,  8,  3,  5,  pr.  7  5  Id.  7 ;  the  pro- 
YinoQS  of  C.  Th.  2,  10,  x,  were  only  tem- 
portiy. 

*C.»,7,  ii,&  15  Id.   17,  pr.;  C.  2, 

•  C.  a,  7,  ii,§  1 5  Id.  13  5  NoT.Theod. 
tit.  xo ;  de  poatul.  c.  x. 

'C.  6,48.  X. 

'  C.  2,  7,  3,  6  ;  Not.  Theod.  tU.  xo, 
de  poitul.  c  X. 
'C.2,  8,  7,§  2,35  Id.9}  C.  8,  36, 


X25  C.  3,  X,  13,  %  y;  C  2,  6,  s»75 
C.  Th.  2,  xo,  4* 

*  SMTtian  Had.  20 ;  Aotonin.  Gett  2 ; 
VI  28,  4,  3  }  C  2,  9,  X,  §  17. 

**  C  2,  7,  8,  xo  I  C.  2,  8,  '4,-^  K. 

"  C.   2,  7,   X2,  X3,  x6  $  C.  2,  8,  X, 

S*  5* 

"  Galui  4,  ^  xox  ;  Frag.  Vat.  %  317. 

"  I.  4.  XX.  %  X|  2;  Cfc«  {^uint.  7, 8; 
Gaiut  4,  §  25,  88-9X,  96-X02. 

"I.  4,  XX,  i  4,  5;  P.  4^,  7»  10- 
Here,  in  the  former  part  of  the  MBgc, 

ror  cofl- 


procurator  haa  been  interpolated 
nitor. 

_  "  P-  ^f  3»  39»*  Si  •»  73  W-  40»  4  »i 
P.  46,  8,  6. 


DB   SATiSDATIOIfIB(M«-H»e   JVDu   SISTI.  509 

1 

By  the  common  law  the  defendent  was  required  to  give  bail,  Cautjo  de 

caution,  or  security,  called  de  judicio  sistiy  for  appearing  in  court  i^^  ^  ^ 

whenever  cited ;  and  de  liti  ad  exitium  usque  eontinuanda  for  con-  ^^^^ 

ducting  the  suit  to  its  terminatioa. 

In  real  actions  he  must  give  security  judicatum  4alviy  that  he  judicatum  lolyi. 

wiU  surrender  the  subject  matter  of  the  suit  as  soomas  he  may  be 

condemned  to  do  so. 

The  plaintiff,  on  the  other  hand,  was  psquired  to  give  security  Cautio  for  the 

that  he  would  join  issue — that  is  to  say,  would  procc^  to  the  Jitu  Jj^»  ^^"Sf***** 

contestatto  within  two  months,  from  the  date4>f  the  delivery  of  the   ^^   ^    ' 

plaintiff's  Ubellus  or  declaration. 

That  he  would  not  abandon  the  suit,  and  would,  if  he  lost,  pay 

one-tenth  of  the  objectum  litis  as  iadomnity  for  costs. 

Generally  speaking,  this  giving  security  was  termed  satisdatio;  GenoaUytnr   . 

the  Wdrd  caverej  whence  cautio^  signified  to  make  the  adversary  ^^^  ^""^^ 
secure.  6^^ 

On  being  cited  to  appear  in  court,  the  party  might  liberate 
himself  by  offering  security,  even  by  the  law  of  the  Twelve 
Tables,^  the  surety  must  be  sufficient,  according  to  the  quality 
of  the  party  cited,  rich  for  rich,  or  at  least  solvent,  and  poor  for 
poor,  so  that  the  same  satisfaction  may  be  obtainable  from  them,  in 
default  of  the  principal,  fts  might  have  been  had  from  him ;'  there 
V^trej  however,  certain  persons,  for  whom  any  bail  offered  must 
be  accepted,  these  were  parents  and  patron^,  who  were  in  con- 
sequence excepted   from   the  operation   of  the  edict;'  whoso 
refused  to  accept  sufficient  sureties,  exposed  himself  to  an  actio 
injuriarum;^  biit  whoso  declined  bail  for  a  so-<:alled  necessary  Penalty  for 
person,  and  did  not  immediately  release  him,  subjected  himself  to  ^^"jJ^jL^ 
a  fine  of  fifty  aurei^  about  30/.     In  all  cases,  the  satisdatio^  or  p^".**^*""' 
giving  6f  ball,  was  originallv  performed  l»r  adducing  fide  jasforesj 
^ho  promised  to  answer  for  their  prinii^ip^ ;  'btft  in  later  times, 
other  modes  6f  giving  security  were  admitted ;  and  while  these 
have  been  generdly  adopted  l^  continental  nations,  England  'has  England  hag 
jpersevei-ed   In  ittsisting  upon  the  fidejussory  caution,  preferred  P'f^rj^  *« 
bv  the  English  law  to  an  absolute  ^deposit  of  money,  whidi  is  ^^^baU. 
thtfirefere  ndt  admissable,  because  it  does  not  'furnish  the  moral 
guarantee  whieh  is  offered  by  a  responsible  bondsman,  akhDu^ 
such  cannot  be  made  available  until  the  bail 'has  been  declared 
forfeit  and  estreated,  and  the  amount  levied  upon  such  person  by 
due  process  of  law,^  but  this  does  not  apply  to  special  badl. 

>  §  1007,  b.  op.)  A.  OelL  N.  A.  16,  *^P.i,  6,  »ic  3. 

101  P.  %,  49  iSy  (  !•  '  Thii  doet  not  apply  to  paysMOt  of'-tbt 

"P.  %f  5,  1.  fum  indoned  on  the  writ, and Ko/« IbrcMs 

*P.  ft,  6,  1&2.  iaiclioBiof<dete^43'4Qfto«*2,46j  7ttid  8 

^  P.  *t  Z,  5,  $  s.  Geo.  4» 7i»  §  2>  3 ;  X  and  fttVkt  viQ^^ 4* 


510 


THE   ROMAN  CIVIL   LAW. 


Satitclado  or 
bail  lUvided 
into  fide- 
juttoria,  pi^ 
noratitiay  jun- 
toria,  nude 
promiaoria. 

Fldejimoiy 
caution. 
Pignondtiaii 
caution. 
Cautionei 
idoneae* 
Juratniy  and 
Ample  pro* 
namoty  caution. 


Bail  to  the  action  is  never  required  in  England  in  civil  cases,' 
except  where  the  defendent  is.  a  foreigner  domiciled  abroad,  or, 
being  a  subject  of  the  Queen,  domiciled  in  the  country,  it  be 
sufficiently  shewn  that  it  is  his  intention  to  quit  the  country  in 
order  to  avoid  the  process  of  the  court  i  a  plaintiiF  cannot  now  be 
called  upon  to  give  even  nominal  bail  to  prosecute  his  suit,  since 
if  he  neglect  to  do  so,  the  defendent  has  his  remedy  by  entering 
a  nolle  prosequi,  and  obtaining  his  judgment  for  costs  against  the 
plaintiff;  he  has  also  a  right  of  action  for  any  damage  or  incon- 
venience to  which  he  may  vexatiously  have  been  put. 

In  criminal  actions^  the  magistrate  investigating  the  case  takes 
such  recognizance  in  the  own  person  of  the  defendent,  or  such 
bail,  as  he  mav  think  necessary  according  to  law,  using  the  dis- 
cretion allowea  him  in  the  particular  case. 

§  2212. 

Jurists  have  divided  satisdatio  into  fidejussoria^  pignoratlua^ 
juratorioy  and  nude  promissoriay  according  to  the  mode  in  which 
the  cautio  is  given. 

The  Praetor  recognized  fidejussory  caution  only,  which  was 
properly  termed  satisdatio^^  by  the  production  of  good  and  suffi- 
cient bondsmen.^ 

Pignoratitian  caution  came  into  operation  where  the  sadsdation 
was  not  prsetorian,  where  a  certain  thing  was  the  object  of  the 
suit,  or  in  cases  where  the  adversary  agreed  to  accept  such 
caution. 

These  two  former  are  sometimes  called  cautiones  idonea^ 
,    The  juratory  ^  and  simple  promissory  caution  depended  solely 
upon  exceptional  cases,  and  was  a  species  of  privilege. 


§  2213. 

Penoni  quali-  In  respect  of  bail,  those  only  w;ere  qualified  to  be  fidejussores 
£ed  togive  bail  ^Jjq  yf^xt  Capable  of  obligating  themselves  j  thus  neither  women, 
by  the  Sctm.  Felleianunij  nor  mmors,  because  they  had  not  the  free 
administration  of  their  property,  nor  slaves,  because  they  were  not 
persons,  and  had  no  property;  neither  thpse  enjoying  forensic 
privileges,^  save,  indeed,  they  should  have  renounced  them.7 

Either  the  persons  offered  must  be  sufficiently  solvent,  locupletesy 
in  the  estimation  of  arbiters ;  ^  but  where  many  were  conjoined, 
any  whosoever  might  be  received.^  If  the  fidejussors  ceased  to  be 
solvent,  or  lost  the  power  of  obligating  themselves,  others  might 
be  demanded  in  their  place,  the  question  having  been  duly  ex- 


>  Ciragno  y.  Huasan,  6  Taunt.  20. 
•P.  50,  16,  61 J  P-  «3»  5»  *i>§*i 

P«  46*  3. 49- 

•  P.  46.  5,  7. 

•  P.  17,  I,  59,  ^  nlL  J  P.  40,  5,  4,  §  S. 
»  C.  6,  jS,  3. 


•  P.  a,  8,  8,  §  1,  a. 
Md.  7  J.  P.  a,  5,  I. 

•  P.  a,  S,  ^  9  &  10  {  Coj.  op.  pact 
torn,  a,  p.  911 ;  Schulting  i,  h.  e. 

•  Id.  a,  $  a. 
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amined  ;^  but  once  given,  they  were  held  bound  for  all  purposes.* 
The  obligation  o/the  fidejussors  ceased,  if  the  stipulator  appeared 
to  have  no  right  of  action,*  or  if  he  who  had  become  bail  haid  died 
before  the  cause  went  to  judgment/ 

The  juratory  caution  was  the  privilege  of  those  whose  dignity 
inspired  confidence/  and  of  the  possessors  of  immoveables. 

It  suffices  that  the  party  be  said  to  be  the  possessor  of  an 
immoveable,^  so  long  as  some  portion  of  them  be  within  the  juris- 
diction;?  moreover,  the  satisdation  will  be  sufficient,  provided  the 
bail  be  possessed  of  sufficient  interest ;  he  must  have  the  dominium 
utiUy  revocabiUy  or  naturale^  or  such  interest  as  the  emptyteuta 
has  in  the  emptyteuticarian  property,  or  either  the  husband  or 
wife  in  a  dotal  farm  \  ^  and  that  notwithstanding  the  suit  concerns 
those  properties}^  an  usufructuary  interest,  however,  estate  in 
expectancy,  or  right  of  personal  action,  will  be  of  no  avail.^^  The 
others  who  are  intituled  to  the  privilege  of  giving  their  mere 
promise,  are,  for  instance,  the  fiscus,  which  is  always  presumed 
to  be  locupUs^^  and  clerks  in  holy  orders.^ 


§  2214. 

There  are  some  specialities  respecting  the  cautions  in  hoxal  SpedaUtiei 
actions,  which  do  not  apply  to  ordinary  civil  suits ;  thus,  if  any  ""Pfctins  ^ 
one  promised^  judicium  sistty  to  abide  the  issue  in  such  action,  the  ^^^^001. 
praetor's  edict  declared  in  eadem  causa  turn  exhibere  in  qua  tunc 
gsty  donee  judicium  accipiatur^^  which  was,  in  fact,  security  that 
the  noxa  should  not  sufFer  deterioration,  whereby  the  piaintiiF 
might  be  damnified  ;^^  *  hence  he  undertook  that  he  would  not 
evade  the  suit  by  alienating  the  slave,  and  then  exhibiting  him, 
because  he  might  transfer  him  to  a  more  powerful  adversary ;  nor 
manumit  him,  because  the  individual,  as  a  freeman,  woula  be,  in 
criminal  cases,  subject  to  a  milder  punishment  than  that  to  which 
he  would  be  exposed  as  a  slave. ^^  The  obligation  of  the  fidejussor 
ceases  upon  issue  joined,  litis  contestation  because  the  effect  of  this 
is  to  give  the  plaintiff  another  sort  of  security,  and  to  extend  the 
suit  tp  heirs.  He  is  not  committed  by  any  stipulation  before  pro- 
ducing the  slave,  he  having  been  given  as  a  noxa^  or  an  accident 
having  intervened. ^^ 

Md.S,§3;  Id.  io,§i.  'H.^  6. 

•Id.»,f  sjid.  3.  "Id.  i5,§i,§4. 

»  Id. »,  S  X.  ^^'  hh^^3  P-  3^*  3>  6»  \  '• 

*Id.4fc5.  "C.  i,3,a5,§  ij  Id.  33,  §  3. 

»  C.  i»,  I,  17.  "  P.  a9»  >>  !*• 

•C.  3,  a,  3,  h  1-}  C.  X,  4,a6,  §  6j         "Id.  1,  §  i. 

C.  Ja,  *»,  8.  ^<*«  5- 

^  P.  a,  15,  §  I.  "  Id.  I  &  a ;  P.  45,  i,  69. 
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TITLE  XL 


Inofficion  Teflunenrt— Actionei  in  Rem  Scriptae— Acdo  Quod  A|ct:Q*-~Actiooes  Rq 
FenecntofiaP-^Actionct  Henorariv— Actio  PsiiifKaiia— Actio  RadhibitMia—Acdo 
Qaanti  Minom— Actionet  ex  DeUctb  Pkintia^Actia  FuMl  MjMiiMi*-AxiQraa 
Furdm  Csnninii— Deporiti  Muenbilis— Servi  Comipti— De  Dejectis  et  Eflfbw^De 
Dolo— Actionei  Injuriarum-'Criffluia  Publica-^Crimen  ex  Lege  Julia  de  Adolteriii^ 
Crimen  Pcculatufl--Ex  Senatiu  Contulta  SUiniana— Crimen  Parricidii^Litis  Con- 
teiutio— Actionet  {Jus  ad  Heredet  tt  i«  H«Met  Tranaettnt— Actiones  Popnlarei— 
Yindictam  Spirantet— Rei  Pene^utoric^Pexvonalia^In  SoUdum— Poenale*. 


De  perpetuit  et 
temporalibut 
actionibut  et 
que  adheredei 
et  in  heredet 
tcanaeunt. 


LimitadoB  of 
actions  un- 
known to  the 
older  kw. 
Introduced  by 
thepr«tor. 


$  MIS- 

Acquisitive  pneKription  runs  io  confirmtdon  of  poseotaon, 
and  extinctive  in  bar  of  the  remedy  for  the  diftturlMUice  of  such 
possession*^ 

Many  measures  were  taken  for  decreasing  the  number  of  siiicsi 
some  of  which  operated  direetiy»  and  some  indirectly,  the  most 
important  oi  which  was  the  prescripQon  of  actions. 

Pra$criptio^  or  the  limkatiiM  of  actions,  was  unkfiowB  to  the 
old  law ;  and  the  first  Unitation  whicH  wm%  introduced  was  by  the 
edictal  jurisdiction  of  the  pn^etor,  who,  whene¥er  he  promised  a 
remedy  under  some  particular  circumstances,  usually  added  a 
limiting  clause,  such  as  intra  finnmny  or  intra  atmum  n^ii^ 
jydidum  Jahi^  indeed,  if  this  Umitatioa  were  not  appeadei, 
as  his  office  was  aonual,  the  acdon  expired,  as  a  mztfw  of 
course  i*  sometimes,  however,  Gaius  informs  as,  the  pra^amn 
actions  followed  the  example  of  the  ordinary  legal  suits,  of  which 
nature  were  those  which  appKed  to  bonorum  possnsora^  and  others, 
in  the  place  of  heirs ;  and  the  action  of  theft  manifest  bpt}i  of 
which  were  perpetual,  although  founded  on  prstorian  juriadjictioo, 
because  the  pecuniaiy  madct  was  the  commutation  of  a  corporeal 
or  capital  penalty.  These  must,  however,  be  treated  as  the 
exceptions  of  a  later  period,  which  may  be  accounted  £br  by 


*  ^  X 1S4,  h.  op. 

'  Vide  eiceptioneiy  Title  vii. 


'Gaitt8  4, ^  no,  III. 
*1.4,  12,  pr. 
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saccesstve  prsetors  continuing  in  the  album  actions,  the  necessity 
for  perpetuating  .which  was  so  obvious.  Actions  arising  out  of 
dominion  were  the  first  which  were  exposed  to  a  limitation.^ 

Theodosius  II  first  fixed  thirty  years  as  the  ^neral  rule  of 
limitation  for  all  actions  tx  legey  Scto.  et  sacris  constttutionibus.^ 

Actions  which  had  been  commenced,  but  suffered  to  sleep, 
were  limited  also  to  this  term,*  which  Justinian  modified  by  fixing 
forty  years  fi-om  the  last  cogniiio  as  their  limit.^  According  to 
the  old  law,  where  a  suit  was  pending  beyond  a  certain  time, 
vnthout  having  been  brought  to  a  conclusion,  the  right  of  action 
expired,  since  it  was  requisite  that  judgment  should  be  given 
"while  the  imp^rium  was  in  the  same  nands  as  when  the  suit  was 
begun ;  for  legitima  judicia^  a  definite  period  of  a  year  and  six. 
months,'  was  fixed  by  the  Lm  Julia  fi  Thus,  if  the  plaintifiF  did 
not  get  his  judgment  within  that  period,  his  right,  strictly  speak- 
ing, was  gone,  because  he  could  not  recommence  another  action 
in  the  same  matter ;  or  if  he  did,  could  be  answered  by  an 
exception  Hence  it  is  clear  why  plaintiffs  awaited  the  commence- 
ment of  the  official  year  for  bringing  their  suits.^  Under  the 
emperor,  this  limitation  ceased  to  be  observed  in  the  provinces.® 
The  later  law  applied  this  limitation  to  certain  cases  only,^  as  in 
the  actio  doliy  which  may  be  commenced  within  the  two  years 
next  past,  intra  continuum  biennium^  after  the  commission  of  the 
alleged  fraud.  ' 

§  2216. 

The  principle  upon  which  the  limitation  of  actions  was  in-  Principle  of  the 
troduced  is  pretty  much  the  same  as  that  upon  which  it  is  founded  JjJjJ^**"  ^^ 
in  England,  quia  interest  reipublica^  ut  sit  finis  litium^  this  is  the 
public  reason  ;  but  there  are  private  reasons  not  less  cogent,  viz., 
that  after  a  certain  period  a  person  considers  himself  safe  fi'om 
actions,  and  therefore  neglects  to  keep  receipts,  or  attend  to  the 
means  of  rebutting  actions.  Moreover,  the  witnesses,  whereby  the 
defendent  may  be  able  satisfactorily  to  meet  a  charge,  may  be  dead, 
or  have  removed  without  leaving  any  trace  whereby  they  can  be 
found.  Hence,  although  the  natural  right  is  indestructible,  yet  as  the 
remedy  whereby  it  may  be  realized  is  civilly  extinct,  the  defendent  is 
safe,  by  pleading  simply  the  expiiy  of  the  limit  of  time  fi^ced  by  law. 

The  principle  laid  down  by  Tnibaut  in  respect  of  the  limitation  ThibMt's  yiew 
of  actions  is,  like  sdl  he  writes,  so  lucid  and  concise  as  to  deserve  of  the  Umia- 

.         •    '•    •     •  f.  TT  lA         T\-      m  *    J  tion  of  actions. 

quotation  tpstsstmts  verbis.      He  says,^° — Dte  Klagen  stnd  nur 
xu  dem  Zweck  eingefuehrty  um  durch  richterliche  Huelfe  wider- 

'  Paul.  R.  S.  5,  2y  ^  3, 4f  5.  *  Gaiut  3»  §  i8i»  4»  §  106,  107. 

*  C.  Th.  4,  149  I ;  I.  4,  12,  pr.  "^  Juv.  Sat.  16,  4a  j  Serv.  ad  Mn^  a# 
'  C.  Th.  4,  14,  I,  ^  I.                               102. 

*  C.  7,  39,  9.  il^  *  Rudorff  Sav.  Zeitsch.  lo»  39^1- 

*  Gaiut  4,  %  104,  105  ;  P.  4,  3,  iS.         '  For  an  example,  tide  C  2,  %U  S* 

§  4.;  P.  5»  I,  32 ;  P.  9»  29  30,  $  I J  P.         "  IJebcr  Bents  und  Verjchrung,  2,  43, 
4»>  8>  3>  §  »  5  P-  44»  3.  a.  i»a  I  Gliick  Ptod,  j  Th.  §  236tf»  p.  344- 
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rechdiche  Anmassungen  anfxubebin.  Dit  Fitjaibrunf  s$U  nUbt 
daxu  Jieneft^  hestebetuU  vatllig  gesetxnutssige  Verbaltntsse  zu  ver- 
nichttn  und  ab%uku€r%iHy  sandem  ihr  Zweck  isiy  ewigiti  Ricbts- 
streitin  v^rxubmginj  also  widerrechtliche  Zusttpnde  zu  scbuetxtru 
Wenn  daber  das  p$sitiv$  Recbt  aucb  gestattety  ein  Recbt  durcb 
iim  Klage  %u  verfblgtHy  gegen  wekbes  sicb  Usber  Numand  wider- 
ncbtHcbt  Anmassungen  irlaubte$  so  kann  docb  die  Verjabrbarkeit 
der  Klage  wabrend  dieses  von  beiden  Seiten  legalen  Zustandds  nkbt 
Stattfinden. 

The  chief  object  of  the  law  in  introducing  actions  is  not  to 
pum  the  ille^hcjr  of  the  defendent,  because  this  is  iodifFerent  to 
the  State  in  civil  or  private  matters,  so  long  as  the  party  intituled 
leave  the  object  undisturbed.  Actions  are,  therefore,  chiefly  and 
only  introduced  to  supersede  the  necessity  of  self-help,  and  to  give 
every  one  the  opportunity  of  prosecuting  his  alleged  right  in  a 
legal  manner,  awaiting  the  sentence  of  the  judge,  and  abandoning 
the  adversary  to  such  force  as  he  may  think  proper  to  use.  Uld* 
nutdy,  the  phuntiflT  should  onlv  succede  who  possesses  a  ri^ht, 
and  the  defendent  lose,  who  nas  disturbed  it;  hence  limitation 
should  not  serve  to  destroy  and  narrow  a  status  strictly  Iqpl  and 
existent — no,  its  aim  is  to  put  a  limit  to  everlasting  litigation ; 
but  it  cannot  be  said  that  their  object  is  to  support  an  iUeg^  state 
of  things,  quite  the  reverse«*-it  is  to  avoid  injustice,  and  to  prevent 
such  illegd  state  of  thines  from  accruino;.  The  law  says,  in  effect, 
he  who  has  a  right,  let  him  make  it  avadable  in  one,  five,  or  within 
thirty  years,  in  order  that  the  matter  may  be  fairly  examined  fn 
and  contra^  lest  the  principal  means  of  proof  be  lost  in  the 
interim,  and  that  all  just  exceptions  may  be  adduced  by  the  other 
party  while  it  b  yet  time  once  for  all  ;^  and  it  is,  of  course,  pos* 
sible  under  this  arrangement  that  a  defendent,  who  has  re^y 
wrong  on  his  side,  may  be  supported  in  that  wrong,  and  an  unjust 
state  of  things  upheld ;  but  this  is  one  of  the  unavoidable  detects 
of  all  law,  which  can  do  no  more  than  provide  for  a  majdmum 
of  justice  in  the  majority  of  cases. 

Where  a  pactum  de  retre^endendo  isxists,  a  purchaser  is  clearlj 
not  in  the  wrong  so  long  as  the  vendor  does  not  claim  his  right  of 
repurchase ;  but  from  the  moment  he  do  so,  he  may  sxf^^^Diti 
cedit  et  venitj  and  that  his  actio  is  nata^^  therefore  he  must  concur 
in  the  limitation  running  from  such  period,  because  all  the  neces- 
sary conditions  of  it  are  present ;  for,  otherwise,  it  would  fbllovr 
as  a  natural  inference  that  prescription  of  the  condictio  certi  e» 
Mutuo  would  only  b^;in  to  run  from  the  moment  at  which  the 
creditor  had  made  his  demand  and  got  a  refusal. 

Limitation  only  begins  to  run  against  the  acth  pignoratitia 

• 

'  The  tunc  ohjccdoat  apply  tp  alloiriat  the  ecdo  aata  in  kk  SyiL  dct  heat.  R.  R. 

the  coDt  GMiae  of  acdon  t»  be  tiicd  more  toI.  5^  (  239.  et  iq.,  but  it  is  nnantin^ 

than  .Mce,  czeepc  uaUr  vtfiy  ^edtl  dr-  tD  coifoae  the  ftodeat  bgr  it,  or  to  wciiy 

CMMteacet.  the   nadcr   hy  hie   prafix  ▼crbr''*^ 

*  r.  Suigfif  hia  a  Joof  daMttadoD  on  pttrely  specmbcive 
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SIS 


din€ta  from  the  moment  at  which  the  debt,  which  the  pledge 
WIS  given  to  secure,  has  been  paid,  because  that  is  the  period 
of  the  actio  nata. 

So  long  as  a  right  is  mutually  recognized,  it  does  not  require  to 
be  prosecuted,  hence  the  linutadon  does  not  beein  to  run  under 
such  circumstances ;  thus,  in  an  actio  communi  divtdundo  otfamilia 
berciscundity  so  long  as  the  parties  jointly  interested  reciprocally 
acknowledge  their  common  rights,  no  limitation  runs ;  nor  for 
like  'reason,  against  the  cmdictio  ex  mutuoy  so  long  as  the  debtor 
pay  the  interest,  because  each  payment  of  interest  is  a  renewed  ac- 
knowledgment of  the  debt  \  but  on  the  first  default,  the  right  of 
action  is  bom ;  and  except  the  prescription  be  stopped  by  a 
reacknowledgment  in  the  shape  of  a  resumption  of  the  payments, 
it  will  run  on  till  it  run  out.^ 

§  2217. 

The  difference  between  the  limitation  of  actions,  according  to  Difference  in 
the  civil  and  the  canon  law,  consists  in  the  latter  requirins:  kona  P""<=*pJ.^  ^-. 
fiaesy  which  the  former  does  not.     I^omam  omney  quod  $Mn  est  ex  ^  the  civil  tnd 
fidcy  peccatum  esty  synodal!  judicio  dijffSnimusy  ut  nulla  valeat  absque  cinon  lawi. 
bona  fide  prascriptioy  tarn  canonica^  quam  civiliss  quum  generaliter 
sit  omni  constitutioni  atque  consuetudini  derogandumy  qua  absque 
mortali  peccato  non  potest  observari,     Unde  oportety  ut  qui  pra~ 
scribity  in  nulla  temporis  parte  rei  habeat  conscientiam  aliens.^ 

This  passage  must  doubtless  be  understood  in  its  most  extended 
sense,  and  is  equivalent  to  no  limitation  at  all,  since,  in  order  to 
determine  the  question  of  the  bona  fidesy  the  whole  matter  must  be 
ripped  up,  independently  of  the  impossibility  of  diving  into  the 
conscience  to  ascertain,  nulla  temporis  parte  rei  conscienttam  aliens 
babuisse. 

It  may  now  be  asked,  whether  every  one  is  in  mala  fide  who 
simply  knows  that  he  is  bound  to  another  in  something,  or 
whether  the  mala  fides  of  the  debtor  accrues  at  the  moment 
of  suit  brought.. 

Now,  the  obligation  may  be  of  such  a  nature,  that  it  is  self- 
evident  that  the  defendent  must  fulfill  it  of  his  own  accord, 
without  any  demand  or  request  in  that  behalf,  as,  for  instance, 
in  the  caise  of  a  debtor  who  is  clearly  under  the  obligation  of 
repaying  borrowed  money,  without  any  demand  being  made. 
On  the  other  hand,  the  obligation  may  be  of  such  a  nature. 


'C.  7t397>*5J  W.  8,^9- 

'  De  pnetcnpt.  X  2,  26,  20,  Hopfner  de 

nccemrio  b.  f.  ad    pneKvipt.    act.  pen. 

requindo  Gns.  1744*  §  17,  tq. :  the  in- 

terpretadoa'of  this  panage  has  pvtn  rise  to 

moch  diipote.    Mencken  dias.  an  reqx4r« 

b.   f.  in  praeacT.  act*  pen.  tb.   iSy  aq.j 

Weraher,  dc.  i^  obs.  183  ;  Bochmer  I.  E. 

P.  lib.  2»  Ot.  %6j  §  54*  *q*  y  so™c  confine 


it  to  act.  b.  f.,  othen  to  the  extinctive 
pnescripL  Leyaer  sp.  4.C5»  nud.  S$  Puf. 
torn.  I,  oba*  115 ;  Hoproer  1.  c.  §  15, 8q.$ 
Westphal.  dial  de  indole  h,f,  in  pnncript. 
§  X7>  sq.  i  Oelse  din.  (pnes.  Schmidt)  de 
lit«  ob).  c.  X,  \  zoy  iq. ;  Strobe  rcchtl. 
Bed.  4  Th.  p.  127;  Miiller  ad  Leyier 
oba.  724. 
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that  the  defendcnt  is  not  under  the  oUigation  of  fulfilling  it  before 
required  so  to  do,  as  in  the  case  of  a  sale,  in  which  a  Utsio  ultra 
dimidium  has  taken  place.    In  the  first  case,  the  simple  ioiowledge 

of  the  debt  involves  mala  fides^  which  it  does  not  in  the  latter.^ 

« 

§  2218. 

Lifnitation  be-  The  term  of  the  limitation  is  to  be  reckoned  from  the  penod  at 
pn«  to  ran  from  ^hich  the  right  of  action  accrued,  actio  nondum  natOy  nmdum  currlt; 
e  ac  o  na  .  jjjyg^  ^jj^  limitation  in  the  actio  ret  vindicationis  begins  to  run  from 
the  moment  at  which  the  plaintifPs  object  comes  into  strange 
hands,  the  actio  empti  from  the  day  upon-  which  the  bargain  was 
struck.  In  the  case  of  the  condictio  ex  mutuo,  the  rule  is  not  so 
clear.  If  the  period  of  repayment  be  settled,  then  it  is  clear  that 
the  actio  is  nata  on  the  expiry  of  such  term  ;  but  if  it  be  not  fixed, 
the  action  does  not  accrue  until  the  creditor  has  *<  dunned"  his 
debtor,^  upon  the  maxim  aut  lex  aut  creditor  interpellate 

The  contract  sub  pacto  de  retrovendendo  gives  an  actio  nata^ 
from  the  moment  that  the  purchaser  refuses  to  return  the  object 
against  the  price  agreed,  whether  a  terminus  a  quo  have  been  agreed 
upon  or  not ;  because,  in  neither  case  is  the  purchaser  in  an 
illegal  position  until  he  has  been  fairly  required  to  sell  back  the 
object. 

§  2219. 

Actions  are,  therefore,  divided  into  perpetum  and  temporalis; 
the  former  indures  thirty  years  or  more^  the  latter  any  term  li$s. 
The  term  perpetual  has  been  preserved  long  since  it  ceased  to  be 
applicable  in  its  grammatical  sense,  and  must,  therefore,  be  taken 
to  signify  those  actions  which  have  the  greatest  duration  allowed 
by  law. 

If  it  be  attempted  to  lay  down  any  general  rule  for  the  duration 
of  actions  it  may  be  taken, — ^That  the  rei  vindicatio  must  be 
brought  within  thirty  years  in  ordinary  cases,  but  extends  up  to 
forty  in  the  cases  of  church  and  fiscal  property,  or  that  of  a 
municipality  vindicating  its  landed  estates ;  and  here  it  is  important, 
inasmuch  as  many  jurists  have  introduced  confusion  into  this 
question,  to  remark.  That  a  real  action  is  lost  by  the  extinctive 
limitation,  and  in  addition, — That  it  is*  extinguished  by  the  neces- 
sary consequence  of  another  having  acquired  it  by  the  acquisitive 
prescription  of  three,  ten,  or  twenty  years ;  thus,  so  soon  as  one 
has  acquired  the  object  of  a  rei  vindicatio  belonging  to  another  by 
usucapion,  such  object  is  lost  by  acquisitive  usucapion,  and  not 
by  the  extinctive  plea  of  prescription  of  time. 


Division  of 
actions  into 
perpetual  and 
temporal. 


The  rei  Yindi* 
catio  it  per- 
petual. 


Conflict  be- 
tween acqui- 
ntive  and 
extinctiYe 
limitation. 


'  £nge}  coUeg.  jur.  can.  lib.  a,  tit.  26, 
n.  i&}  Oelze  1.  c.  §  it,  aq.;  Hellfeld 
jariap.  forma.  §  99S  fin. 

*\  iSiSy  h.  op.;  Heimburg  dias.  de 
Chifogr.  pott.    XXX    adhuc    anno   valldo. 


§  ft  J,  «q.  I  I.  H.  Marquard  «faq.  de  to. 
tens,  recteq.  appl.  brocardici  juris.  Jgtrt 
Hon  volenti  non  currit  fr^acrifftio ;  C.  7»  39^ 
7 ;  P-  4i>  3»  6  *  7  >  P-  44»  3»  »5f  l*» 
P.44,7,  ^jC.  7,40,  i,Me- 
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If  the  possessor  of  the  object  has  acquired  the  ownership  of  the 
property  of  another,  and  the  property  in  it  is  gone,  along  with 
the  action,  it  is  competent  to  the  possessor  to  plead  to  an  actio 
ret  vindicationisj  not  merely  the  exceptio  prascriptionis  {timporis)y 
but  also,  and  by  preference,  the  exceptio  dominii  sive  competentis  et 
per  usucapionem  adquisiti.  Now  let  it  be  supposed  that  a  person 
has  possessed  a  house  thirty  years,  but  in  bad  faith,  and,  con- 
sequently, has  no  defense  of  his  possession  upon  the  ground  of 
limitation,  the  action  of  the  owner  is  extinguished  by  usucapion. 
Hence,  the  rei  vindicatio  is  available  thirty  years,  provided  always 
that  the  object  has  not  undergone  usucapion  in  the  mean  time,  in 
which  case  the  possessory  tide  by  the  latter  is  preferable  to  the 
petitory  tide  by  the  former,  and  consequently  takes  the  precedence, 
so  the  answer  of  usucapion  is  a  good  answer  to  the  action.  Thus, 
in  this  case,  the  life  of  the  action  of  vindication  is  not  shortened, 
as  Hopfner,^  otherwise  taking  a  clear  view,  represents  it  to  be, 
but  it  is  simply  met  by  a  total  answer,  viz.,  to  the  effect  ''  You 
cannot  vindicate  your  property  because  it  is  not  yours ;**  hence, 
it  is  erroneous  to  assert,  as  many  do,  that  personal  actions  indure 
thirty  years,  real  actions  ten  or  twenty  only.  In  one  case,  how- 
ever, real  actions  are  circumscribed  to  five  years ;  as  in  the  case 
of  a  ntajorennis  following  property  illegally  alienated  by  his  curator 
during  his  minority ;  this  he  cannot  do  until  he  be  of  age,  and 
from  the  date  of  his  being  so,  he  must  bring  his  suit  within  five 
years.* 

§  2220. 

The  actiones  confessoria  and  negatoria  indure  by  their  nature  Acdonetcon^ 
thirty  years,  because  they*  savor  of  the  realty ;  and  upon  the  same  ft^naeand 
principle  as  that  above  enunciated,  this  term  may  be  shortened  by  ^^2l"*  ^' 
extrinsic  facts.     The  confessoria  by  the  non-user  of  a  servitude  for 
ten  or  twenty  years,  and  the  negatoria  when  the  adverse  party  has 
acquired  a  servitude  by  long  user,  which  he  may  do  likewise  in 
ten  or  twenty  years,  according  as  the  parties  may  be  absent  or 
present. 

§   2221. 

Three  points  must  be  distinguished  in  considering  the  question  The  actio 
of  the  plea  of  limitation,  as  applied  to  the  actio  hypothecaria.  hypothecaria. 

Firstly,  be  it  supposed,  that  the  hypothecated  object  is  in  the  rinc  qnesdon  of 
hands  of  the  debtor  himself,  or  of  his  heirs,  in  which  case  the  action  fj^f  l»ypo^ek 
will  indure  forty  years  ;*  and,  hereupon,  the  question  arises  as  to  hanltofthe 
whether  this  term  applies  when  the  principal  demand  on  which  it  is  debtor, 
founded  has  become  extinguished  by  the  thirty  year  limitation. 


'  Comxnent.    ^    1 184 ;    Oelse    1.   c.         *  C  5,  74,  ult.  $  Hofacker,  §  671 }  Tiub. 

1  Thibaot  I 

39i  7»  4  !• 
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Let  a  case  be  supposed  of  the  price  of  an  object  being  due,  on 
which  account  the  purchaBer  has  pledged  the  object  to  the  creditor, 
who,  not  bringing  his  action  for  the  price  within  the  thirtjr  yean, 
Coniiict  be-       has  lost  ht6  ri^t  to  do  so,  can  he,  before  the  expiiy  of  fortjr  years, 
*^^  ^di^'  bring  an  actu  hypotbecaria  against  his  debtor  ?   The  better  opinioDS 
jut  pignom  and  ^^er  that  he  can  do  so }  because  Justinian  permits  the  hypotheca- 
the  peiwnai       tary  action  against  the  debtor  any  time  within  the  forty  years, 
wdon  foi  the     y^Jthout  restnction.    The  anomalie  *  here  is,  that  the  acc«»Qiy 
Confficdng        remedy  should  indure  after  the  principal  remedy  is  extinguished, 
opinions  of        and  it  is  therefore  presumed  that  Justinian's  decree  must  be  limited 
coouncntatofs.    ^^  cases  where  the  principal  obligation  has  been  kept  alive ;  as,  for 
instance,  by  the  creditor  having,  from  time  to  time,  ^^  dunned  "  the 
debtor.*    But  this  is  shewn  to  be  erroneous,  and  that  Justinian's 
decree  may  be  supported  on  the  ground  of  the  natural  obligation  ' 
being  still  existent  after  the  expiry  of  the  civil  one ;  and,  therefore, 
the  jus  pignoris  indures.^    But,  in  truth  and  in  £ict,  it  can  hardly 
be  doubted  that  the  compilers  of  the  codex  did  not  see,  nor,  tf 
they  did,  did  not  care  whether  the  provisions  were  logically  con- 
sequent or  not,  so  that  substantial  justice  were  done ;  for  we  must 
remember,  that  this  is  not  taken  from  the  logical  pandects,  bitf 
from  the  disjointed  and  illogical  codex. 

Some  attach  another  signification  to  the  law  in  question,  vi»., 
that  although  the  action,  despite  the  extinguishment  of  the  prindpal 
obligation,  nevertheless  extends  beyond  the  limit  of  the  forty  years, 
because  the  debtor  may  have  paid  mterest  from  time  to  time,  yet 
that  the  hypothecarian  action  is  nevertheless  extinguished  as  re- 
gards the  debtor ; '  but  this  is  as  great  an  error  as  the  others 
Sready  mentioned. 
Second  ^veitioo  The  Second  question  arises  when  a  third  party  possesses  the 
<^*JV^P^   pledge  as  pawnee.     For  instance,  the  debtor  has  first  hypothe- 


pied^tt  cated  the  object  to  A,  and  then  grants  a  second  hypothecatary 

pawnee.  right  to  B,  to  who'm  he  actually  delivers  the  pledge  :  A  brings  his 

h3rpothecatary  action  against  this  possessor, — in  which  case  it  de- 
pends upon  whether  the  debtor  still  live  or  not ;  for  if  the  ddrtor 
live,  the  possessor  of  the  pawn  B  requires  a  lapse  of  forty  years,  in 
order  to  protect  himself  aeainst  the  hypothecatary  action  of  the 
other  pawnee  A.  Should  die  debtor,  however,  be  dead,  the  period 
of  thirty  or  forty  years  is  required  for  che  limitation;  tfair^  if 
the  possessor  only  bring  the  period  of  his  own  possession  into  the 
account,  and  forty  if  he  include  also  the  period  during  which  the 
debtor  himself  has  possessed  the  pawn.^  It  is  not  evident  in 
what  manner  the  life  or  death  of  the  debtor  here  affects  the 
question  ? 

'  Dondl.  com.  jar.  dv.  lib.  i6y  c.  26,         ^.  L.  Sdunidt  opiiac  ~de  pnea.  cbca 

p.  951;  Han.  i6»  \  Tidoa  injur,  privat.  pigniie  opuac.  3,  %  3f  •)«  >  ScdJboat  9m. 

lib.  3,  e.  x6,  ^  17.  de  prva.  act.  hjpoth.  §  21,  Goett.  1791. 

*W.  il.  Brttduer  dia.  de  prmcript.         '  Weber  L.c. 
pig.  vel  hypotb.  §  8,  Jen.  1719.  •  C.  7,  39,  7,  i  a,  3  }  WeitphaL 

*  Weber  nat.  Verbittd.  \  no.  Pftndrecht.  §  247. 
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The  third  question  arises  when  the  third  party  possesses  the  Third  queMipa 
pledge  as  owner.     Such  third  party  must  possess  the  pawn  ten  ^[^^  P*2i 
years  as  regards  presentees,  and  twenty  as  regards  absentees^  in  L'owne?^^^ 
the  case  of  his  having  a  just  title,  and  being  ienorant  of  such 
hypothecatary  rights  attaching  on  the  object.     Should  he,  how- 
ever, be  aware  of  the  right  of  pledge  attaching  on  the  object,  or 
have  no  just  tide,  he  requires  thirty  years  for  his  acquisitive  limita- 
tion.* 

Here  it  is  remarked'  that  the  extinction  of  the  proper^  in 
pawns  must  be  distinguished  from  the  extinction  of  the  remedy. 
If  a  third  possessor  plead  a  property  in  the  pawn  as  against  tne 
paw;nor,  and  this  limitation  first  run  out  after  the  cr^itpr  has 
established  his  right  of  pledge,  it  by  no  means'ffollows  that  he 
has  also  lost  his  right  of  hypothecatary  action.  This  will  be  just 
as  little  the  case  if  the  owner  alienate  the  object  pledged,  for  this 
injures  his  right  just  as  little  as  if  another  acquire  the  property  in 
the  pawn  by  long  possession,'  because  the  ownership  of  the  one  is 
perfectly  consistent  with  the  hypothecatary  right  of  the  other.^ 

Now  Justinian  says  it  is  a  matter  notissimi  jurisy  that  the  actio 
bypothecaria  runs  thirty  years  against^  an  extraneum  ret  supposita 
(oppignoratae)  possessorem^  wiihowt  any  mention  of  deficiency  in 
title  or  good  faith  ;  but  according  to  other  laws,^  the  action  must 
be  commenced  against  a  third  party  in  ten  or  twenty  years, 
according  to  presence  or  absence :  in  order,  therefore,  to  recon- 
cile'the  two,  a  deficiency  in  title  or  good  faith  must  be  supposed 
in  the  one  case.  The  two  laws  last  quoted  allude  only  to  the 
case  of  a  third  possessor  acquiring  the  object  by  acquisi- 
tive, but  not  merely  of  the*  extinctive  limitation,  for  which 
latter,  the  lapse  of  thirty  ye^  is  always  required  without  any 
question  of  either  the  justice  of  the  acquisitive  title  or  of  the  bona 
fidix  of  the  possessor. 

The  acquisitive  limitation,  as  has  been  seen  already,  does  not  Ac^uindye 
destroy  the  hypothecatary  right  of  the  creditors  acquired  before  its  ""^J^^^^J? 
perfection.     The  laws  quoted  have  excepted  the  particular  case  of  hypo^waLiy^ 
a  neglect  to  exercise  the  right  of  hypothecatary  action  on  the  right. 
part  of  the  creditor,  so  combined  witn  the  acquisitive  limitation, 
that  the  creditor,  after  the  mora  or  default  of  the  debtor,  or  from 
the  period  at  which  he  was  intituled  to  sue,  allowed  the  third 
possessor  to  continue  to  possess  for  ten  or  twenty  years,  according 
as  the  parties  were  present  or  absent  without  suing  him  \  in  which 
case  the  expiry  of  this  term  destroys  his  right  of  action  as  against 
the  third  party.^ 

^  C.  7y  36,  Xy  2 ;  C.  4,  10,  7 }  C.  7)     tiont  which    may  arise,  vide    Wotphal. 
39,  8>  pr.  L  c.    . 

*  Wet^haLLc.  ^346.  *C.  4yXO»7. 

»  P.  41,  3, 44,  §  5.  •  C.  7,  36,  1, 1 5  C.  7,  39,  $. 

*  Thibaut  1.  c.  29  §  45  $  for  other  quea-         ^  Kanten  dinert  ^  723. 
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§   2222. 

The  simple  action  upon  an  inheritance,  or  beredttatis  pttith^ 
whether  accruing  out  of  a  testament  or  intestacy,  or  out  of  a  con- 
tract, also  the  querela  nullitatis^  and  the  actio  suppletoria^  indure, 
like  other  real  actions,  thirty  years.  The  querela  inofficiosi  testa- 
mentis  however,  being  an  action  discouraged  by  the  law,  is  limited 
to  five  ycars.^ 

§  2223. 

Aciiones  in  rem  scripiee  are  actions  which,  though  personal  in 
their  origin,  can  nevertheless  be  instituted  like  real  actions  against 
every  possessor ;  they,  moreover,  agree  with  the  real  actions  in 
this  respect,  that  they  indure  thirty  years. 

The  actio  quod  metus  forms  an  exception  in  so  far  that,  after 
four  years,  it  will  no  longer  lie  in  quadruplum^  but  in  simplum 
only.*    The  limitation  here  is,  therefore,  only  as  to  thejpenalty. 

§  2224. 

It  may  be  assumed  as  a  second  rule,  that  aciiones  rei  perse- 
cutori^e^  be  they  based  on  civil  laws  or  on  the  praetorian  edict, 
indure  thirty  years,  nevertheless  there  are  some  exceptions. 

Personal  actions,  of  church  municipalities  and  of  the  fiscus, 
indure  thirty  years  beyond  that  period,  or  forty  years. 

Adionei  honoraria^  whether  founded  upon  the  edict  of  die 
praetor,  of  the  aedile,  or  other  magistrate,  when  instituted  b^  way 
of  rescissions,  are  temporalis  only.°^ 

The  actio  Paulliana  is  restricted  to  a  year  ;  and  the  majority  of 
the  actions,  which  have  restitution  for  their  object,  are  limited  to 
four  years,  the  actio  redbibitoria  to  six  months^  and  the  actU 
quanti  minoris  to  a  year.^ 


Actiooei 
poeoalet  ex 
delktii  priTatii 
are  perpetual 
and  temponL 


§   2225. 

The  third  rule  applies  to  penal  actions  arising  <3rut  of  Jelicio 
privata. 

These  are  based  either  upon  the  civil  laws  or  upon  the  practor- 


*  i  13059  b.  op.  J  ^  2041,  h.  op. 

*  Strube  4  Thl.  p.  153  ;  Voorda  inter- 
pret et  emend,  lib.  3i  c  7 ;  contra  Cuj. 
coniulL  ult.  Voorda  elector,  c  1 1|  p.  124* 

*  i  13139  h.  op. ;  4  104X,  h.  op. 

*  %  1871,  %  so57»  h.  op. 

*  Thibaut,  I  c.  gives  a  detailed  list  of 
the  periods  of  limitation  of  the  restitu- 
dones  in  integnim. 

'  For  a  variety  of  opinions,  i^de  Thoma- 


sius  diss,  de  pefpctuitate  debitor,  peouusrior. 
in  collect.'  torn.  3,  n.  72,  thinks  penooal 
actions  are  subject  to  no  iunicadoB.  Ai  ts 
the  condict.  ex  mutoo,  Fresenins  od  ^ 
pmctiption  of  matters  of  debt^  med.  ^ 
Rechtsgdchr.  He  Fortsets.  p^  49*  As  to 
the  actio  pig.direcL  C.  F.  Voigt.  (pO' 
Martini)  Diaat.  de  prsescr.  act  pig.diftct. 
Rost  I794f  quod  vide.  It  sometima  ia- 
dures  but  t^ro  yean,  Hopfoer  con.  ^  4^ 
798,1181;  C.  8,  34,  3,  is. 
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ian  edict.     In  the  former  case  they  indure  thirty^  but  in  the 
latter  but  one  year. 

Exceptions  from  this  rule  are  to  be  met  with  in  the  actio  furti  SueptioBt. 
manifntiy  as'  has  been  already  remarked,  which,  notwithstanding 
its  prstoriaUi  origin,  indures  thirty  years.    The  reason  given  by 
Justinian  is  no  reason  at  all,  quia  prator  absurium  putavitj  earn 
anno  tirminari*^    Theophilus  tells  us  that  this  was  not  originally  a 
pnetorian  action,  but  taken  from  the  Twelve  Tables,  and  the 
corporeal  penalty  changed  into  a  pecuniary  mulct  ;<  limiting  this 
actibn,  then,  to  a  year,  would  have  been  doing  thieves  an  un- 
necessary service.     The  actio  furti  as  against  masters  of  vessels,  Aetkmet— fiirti 
inn  and  stable  keepers  ;  the  actio  arborum  furtim  casarum  for  cut-  — »f^™in 
ting  down,  barking,  ringing,  or  injuring  trees  in  duplum :  the  actio  — dwodS^" 
depositi  miserabiKs^   the  actio  servi  corrupti^  the  actio  dejectis  et  nbilit^servi 
effusisy  are  all  perpetual — ^that  is,  they  run  thirty  years,  although  as  cornipti— ^e 
praetorian  aj)d  penal  actions,  they  should,  according  to  the  general  efflda'pcr- 
principle,  be  annual.     The  actuf  de  dok  must  not  only  be  com-  petiue. 
menced  but  also  concluded  within  two  years  5  but  after  the  expiry  ^  ^i^."*' 
of  this  period,  the  actio  in  factum^  which  js  perpetual,  provided  a  twTyeui.** 
remedy^  but  it  is  not  famosa.    No  actio  injuriarum  extends  beyond 
the  year.* 

§  2226. 

The  fifth  rule  includes  penal  indictments,  which  run  usually  The  fifth  rale 
ttrenty  years  from  the  date  of  the  oflFense  committed  5  yet  certain  «'  categoric  in- 
actions form  an  exception  from  this  general  law.  Those  coming  indjctrnwiti. 
^thin  the  Lex  Julia  de  adulteriisy  for  oflFenses  against  the  flesh. 
The  crimen  peculatusy  or  embezzlement  of  public  money,  and 
indictments  under  the  Sctm,  Silinianumy  which  became  operative 
ivhen  the  slaves  of  a  murdered  person  had  either  murdered  their 
master,  or  neglected  to  render  assistance  to  him  when  murder- 
ously attacked  by  others,  lay  against  the  heir,  provided  he  neglect 
to  prefer  an  indictment,  and  prevents  his  administering  or  serving 
himself  heir,  or  opening  the  will  until  he  has  done  so ;  but 
if  he  disregard  this  law«  the  inheritance  devolves  upon  the 
fiscus,  and  he  himself  is  subjected  to  a  pecuniary  fine  of  100 
aureij  or  of  about  55/.  This  offense  is  not  actionable  after  five 
years,^  but  there  are  crimes  which  are  not  obnoxious  to  any  limi- 
tation whatever,  such  as  apostacy  from  Christianity,  the  sup- 
position of  a  child,  and  the  crime  of  parricidium.^ 

'  1. 4,  la,  pr.  *  Sdyk    de    act.   invest.    29,   sect.  3, 

*  ^  %%tSf  h.  op.  membr.  2,  ex.  5,  lixn.  i  $  M'^Uer  ad  Lev* 

*  Contra  Thibant.  1.  c  ^  53.  ser  obs.  857 ;  Thibaut  1.  c.  §  52. 

*  Hert  djs.  de  herede  ocdst  Tindici  in 
opntc.  torn,  1,  pL  3,  p.  1S5,  sq. 
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§   2227. 

The  fifth  rule  includes  all  actions  which  are  made  perpetual  by 
the  lith  contestattQ;   thus,  after  suit  has  been  brought  upon  a 
temporal  action,  and   issue   has  been  joined,  the  suit  may  be 
petaated  bjr  the    allowed  to  rest  thirty-nine  years,  and  be  revived  and  continued 
iittt  contcttatio.  y^f^^^  jj^g  fortieth,  these  periods  being  calculated  from  the  last 

step  taken  in  the  suit  \^  and  this  is  utterly  distinct  from  the  thirty 
years  duration  of  the  action,  competent  to  the  victorious  party ; 
or  the  judUatum  or  judgment,  which  has  been  allowed  to  remain 
in  abe^ce  thirty  years  without  execution.^ 


Acdoiia  which 
poi  to  hein. 


Exc^ptioM. 


Actionet 
populares. 


The  joinder  in 
iMue  or  lids 
conteatatio  per- 
petuates the 
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§   2228. 

Rights  of  action  are  on  the  same  footing  as  all  the  other  rights 
of  a  man,  and  form  part  of  his  property ;  hence  the  general  nde 
that  they  are  all  competent  to  the  heirs  of  the  a^rieved  party,  and 
for  this  reason  they  can  be  commenced  and  prosecuted  by  the 
heirs  of  the  person  originally  intituled  ;  and  hence  the  expression, 
actiones  ad  heredem  transeunty  for  the  heir  represents  the  deceased, 
so  far  as  the  obligations  for  or  against  them  are  concerned ;  and 
this  gives  rise  to  another  maxim — actiones  in  heredem  transeunt : 
both  of  which  rules  are  subject  to  certain  exceptions,  of  which 
the  first  consist  in — 

Those  actions  of  a  nature  so  eminently  personal,  as  to  be 
incapable  of  passing  to  heirs ;  more  especially  do  those  actions 
not  pass  to  heirs,  which  it  must  be  indifiFerent  to  them  whether 
they  pass  to  them  or  not  \  hence  actiones  populares  do  not  pass  to 
heirs,  because  the  heir  can  derive  no  advantage  from  their  bong 
transferred  to  him,  because  these  actions  can  be  instituted  by  quivis 
ex  populoy  and  consequently  the  heir  may  sue,  if  he  wish,  in  the 
capacity'  of  a  member  of  the  general  public. 

Actiones  vindictam  spirantes  do  not  extend  to  heirs;  hence, 
actiones  injuria^  querela  inofficiosi^  actio  di  ealumniatoribus — and  the 
action  for  the  recall  of  a  gift  for  ingratitude,  cannot  be  brought  hy 
heirs ;  if,  however,  the  deceased  have  already  instituted  the  action, 
and  if  it  have  already  proceded  as  far  as  litis  contestation  or  joinder 
of  issue,  before  his  death,  it  may  be  continued  by  heirs,  and 
especially  in  the  case  of  the  querela  inoff.  test.y  it  suffices  that 
the  deceased  have  declared  his  mere  intention  to  sue. 


'  C.  7,  39,  ult. ;  7,  40,  ly  §  I  {  Gliiclc 
Pand.  Th.  ©,  §  503. 

'  P.  re  jad.  6,  ^  3  ;  Schmidt  v.  Klageii 
6c  Einrcden,  §  1 14^. 

'  Marci  a  Lydama  benedictorumy  lib.  4, 


ad^.  maledict.  eC  err.  cum  prag.  tum  alior. 
vaxior.  circa  act.  ex  delict,  mere  pceiu 
mixtas,  mere  vd  pezs.  perpeL  annaL  et  adv. 
her.  qua!,  tnas.  rtU  non  tnnsit.  aSaq.  Tar. 
Ludg.  Bat  i6i7»  S. 
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f  2*29. 

With  respect  to  the  actions  which  fie  against  heirs,  it  may  be  Acdom  which 
affirmed—  >»«  ^P^"^  *>«"• 

That  all  actiones  ret  persecutoria^  which  prosecute  a  jus  in  rem^ 
do  not,  as  a  general  rule,  lie  against  heirs  ;  those,  however,  pass 
ad  heredeSy  when  the  real  right  does  not  appertain  to  the  strictly 
personal  rights  of  the  deceased  ;  they,  however,  do  not  lie  against 
heirs,  in  heredes^  as  such,  but  only  against  the  possessor ;  but  even 
not  then  when  such  has  fraudulently  ceased  to  possess,  under  two 
conditions,  where  the  litis  contestatio  has  taken  place  in  the  life- 
time of  the  deceased,  or  where  a  profit  has  passed  to  the  heirs.^ 

On  the  other  hand,  those  which  prosecute  a  jus  in  personality 
descend  against  heirs,  whether  arising  out  of  a  licit  transaction, 
or  out  of  a  delict. 

Of  those  which  arise  out  of  a  licit  transaction,  such  as  ex  The  heir  b  liable 
contractUy  quasi  ex  cont^actUj  &c.,  undoubtedly  pass,  as  against  °"^y  *°^  ^^ 
heirs  in  sohduMy  that  is  to  say,  the  heir  must  render  whatever  the  hw^Mded 
deceased  was  bound  to  have  himself  rendered,  whether  a  benefit-  to  hein. 
be  likely  to  accrue  to  the  inheritance,  or  be  an  actual  present  fact ; 
the  degree  is,  nevertheless,  a  matter  of  doubt,  viz.,  whether  those 
actions  arising  out  of  delicts  lie  against  heirs  in  soliduniy  that  is  to 
say,  whether  the  heir  must  make  intirely  good  the  damage  done 
by  the  deceased,  or  so  far  only  as  he,  the  heir,  has  benented  by 
such  delict  ?     Thus,  for  example,  if  the  deceased  A  have  stolen 
from  B  1,000  aurei,  of  which  but  lOO  have  come  to  the  heir,  is 
the  total  of  i,ooo  aurei  demandable  from  the  heir,  or  lOO  only. 
Some  maintain^  that  the  heir,  is  only  answerable  for  the  amount 
whereby  he  has  been  inriched,  and  that,  indeed,  upon  very  sound 
grounds.     Others,  an  the  other  hand,  maintain  the  contrary, 
supporting  their  views  by  not  less  cogent  arguments,^  viz.,  that 
the  heir  must  aDswer  for  the  whole.     The  former  have,  however, 
clearly  the  rule  of  the  Roman  law  on  their  side.     By  the  canon  Canon  law 
law,^  there  is  no  doubt  that  the  heir  is  answerable  in  solidum ;  but  ^^"^ 
then  not  ultra  vires  hereditatis. 

Penal  actions,  whether  accruing  out  of  contract  or  crime,  will  Penal  acdons 
not  lie  against  heirs.     Out  of  a  crime,. for  instance, — the  actio  donotw^nd 
furti  in  duplum  does  not  lie  against  heirs.     Out  of  a  contract,  for  **""*' 
instaiQce,— the  actio  depgsiti  in  duplum  lies  against  heirs  who  deny 


•  C.  «,  3»,  »i  F.  6,  X,  4s,  s^r  55} 

'  Hann.  retolnt.  lib.  4,  pt.  6,  qn.  3, 
p.  X004  \  Cuj.  7,  oba«  37  ft  13,  obt.  39  j 
Lydam  membrmn.  i»  c  39 ;  Duinema 
coaject.  X,  c  7  ft  S9  p.  no*  aq.  $  Schmidt 
▼.  KL  &  Einr.  i  5S  9  C.  4,  7,  i  j  P.  9, 1, 
a3,  §85  P.  6,  1,  5». 

*  Vinn.  ad  §  1}  I.  .4,  11$  Fabcr  con- 
ject.  3,  c.  1 }  Agrer.  din.  de  act.  ex  delict. 


m  pen.  adv.  lured,  delinquentu  in  sol. 
compet.  Goett.  17529  sect.  2,  §  10,  iq., 
rdying  on  P.  13,  x,  z  &  7,  ^  2 ;  P.  2$, 
2,  21 }  1. 4,  c,  §  olt.,  which  neverthelesa 
are  but  exceptional  sed  vide  I.  4,  3,  ^  9. 

*X.  5>39»^*^Sf  X.  5,  19,  X9.  95 
X.  3,  28,  14,  fin.}  Ian  a  Costa  pnelect. 
ad  tit.  Cod.  ex  delict  deftioctor.  in  Mccr- 
mann  thes.  torn.  x. 
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ttmponi. 
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judex. 
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Appcala. 


Excuiatio 
tntoret* 
Bosa  poii« 


do  chifog. 
G»a4.  akaL 


the  receipt  of  a  Jepositum  misirahiUJ^  It  must,  nevertheless,  be  ob- 
served, that  when  a  penal  actiort  has  been  commenced  against  the 
deceased,  and  has  preceded  as  &r  as  issue  joined,  or  btis  ctHta' 
tattOy  that  it  is  perpetuated  against  heirs.^ 

Interdicts  granted  once  for  all  matters  in  dispute  expire  in 
a  year ;  those  which  follow  the  object,. r«  pun  persecutmay  indurc 
thirty  years,* 

There  are  some  periods  of  limitation^  termed  fxtramrdinam 
temporay  which  foDow  no  fixed  and  settled  rule,  and  which  cannot 
therefore  be  systen>atized ;  thus  the  interdict  de  glauda  legenia  in 
a  neighbouring  estate,  is  limited  to  three  days. 

Objections  to  a  judge  must  be  made  within  twenty  days  from 
the  serving  of  the  libell  or  declaration^— that  is  to  say,  the  objection 
must  be  taken  ten  days  before  litis  contestatioy  for  which  thirty 
days  are  allowed  from  the  serving  or  prorection  of  the  process  or 
libellus. 

Appeals  must  be  brought  within  thirty  days  after  sentence,' 
and  the  same  limit  is  put  to  the  plea  n$n  tuitnerata  pecunia^ 
against  receipts. 

A  tutor  must  plead  his  excusatio  within  fifty  days.^ 

The  bonorum  possessio  must  be  (Qlaimed  by  strangers,  extram^ 
within  one  hundred  days«^ 

The  ixceptio  to  a  chirographum  must  be  made  within  two  years, 
and  the  actio  doli  commenced.^ 

The  action  for  the  recovery  of  anything  los^  at  play  may  be 
commenced  any  time  within  thirty  years.^^ 


Xnglbh  limita- 
tionof  actioni. 


§   2230. 

The  English'  law  is  hx  more  simple  in  this  respect ;  thus  aB 
personal  actions  indure  six  years  ftxM&  the  date  of  the  cause  of 
action  arising ;  and  remedies  for  the  recovery  of  the  realty  twenty 
years. 

In  the  first  case,  the  right  remains,  but  the  remedy  is  banred; 
in  the  Utter,  the  Roman  principle  of  usucapion  or  acquisitive 
possession  applies,  and  confers  an  absolute  title  \^  this  is  veiy  im- 
portant to  a  defendent  who  should  casually  lose  possession  after 
the  expiry  of  the  twenty  years,  because  he  can  become  a  plain- 
tiff,  which,  under  the  former  state  of  law  which  barred  the  remedy 
only,  he  could  not. 

The  Crown  is  allowed  three  times  this  period :  formeriy,  no 
length  of  time  extinguished  a  right  action  in  the  Crown. 


'  Vinn.  4ul  I.  4,  \%y  %  i,  n.  4. 
'  Paf.^tom.  4,  obt.  94. 
»  P.  43,  16, 1,  pr. 

*  Nov.  23,  1. 

*  C.  7,  6»,  14. 

*  C.  4,  30,  14,  S  a. 


»  P.  27,  I,  3«- 

»  C.  4,  30,  14. 

"  C.  3,  43.  »• 

'*  ^  3  and  4  Wm.  4,  27. 
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There  is  no  limitation  to  criminal  prosecutions.^ 
Fiscal  or  revenue  actions  indure  various  periods,— aU  of  them 
veiy  short,  varying  usually  between  six  months  and  two  years. 

It  would  be  endless  to  go  into  all  the  difFerent  terms  within 
which  motions  for  new  trials  and  other  matters,  questions  of  court 
practice,  must  be  made,  and  useless,  as  they  involve  no  principle 
beyond  that  of  giving  a  reasonable  time  to  the  adverse  party  to 
take  the  step. 


»  • ' 


.    .     *'t 


w 


* '/      *    • 
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TITLE    XII. 


De  Excepdonibat— -Le^  Actionum  et  Formulanun  Tempore— Excepdo  Goieidiizr' 
Pnetcnptio—PnejutUciiim— Exceptio  IXIatoria  mre  Temporsma'^PereinpCDria  in 
Perpeciui— In  rem^Ia  Penonam— De  RepUcadonibot— RcpUcado—ENipScitio— 
Triplicatb — Quadniplicatio. 

§   M3I. 

EncpdMia.  Bxcipti$  is  the  allegation  of  some  matter  by  the  defendent, 

which  operates  as  an  answer  to  the  plaintifPs  action,  in  such  t 
way  that  his  suit  must  fail  in  whole  or  as  to  part.^ 

The  defendent  may  admit  that  the  action  is  founded,  but  refer 
to  some  feet  which,  rendered  it  inoperative  as  against  him,  and 
equity  required  that  due  weight  be  given  to  such  fiict,*  s^gpi  em 
accidttj  ut  quis  jure  dvili  teneatur^  sid  iniqmim  sit  turn  (reum) 
juJicio  condimnari. 
Afe  of  the  ic^  It  is  not  clear  in  what  manner  these  exceptions  were  pcacdcaDy 
treated  in  the  age  of  the  Ugis  actiones ;  but  it  would  appear  that  oo 
exception  was  admitted  after  trial,  alia  causa  fuit  olim  Ugis 
actionum  nam  qua  di  re  actum  semel  erat^  de  ea  postea  ipso  jure 
agi  non  poterat :  nee  emnino  ita  ut  nunc  usus  erat  illis  temporihs 
exceptionum.  This,  then,  refers  tp  a  particular  sort  of  exceptioQ 
different  to  that  of  Gaius*s  age,  in  which  the  exceptions  were,  as 
will  be  seen,  in  some  respects  different  from  those  of  a  later 
period. 

The  more  reasonable  presumption  is  that,  as  there  was  then  no 
written  formula,  but  all  was  oral,  the  exceptio  or  plea  had  to  be 
brought  forward  at  the  trial  orally ;  and  if  this  was  omitted,  00 
restitutio  in  integrum  or  new  trial  would  be  granted,  on  the  ground 
of  there  being  a  defense  to  the  action  of  which  the  defendent  had 
not  availed  himsel£ 

In  the  age  of  Gains,  the  plea  was  mentioned  on  the  face  of  the 
formula  sent  down  to  die  judge  to  try,  a  principle  introduced  with 
the  formular  sjrstem. 


»P.44,  i,M.  •G«iii4,(ii5-iiS|L4,  13,  pc^  1^. 
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The  mode  in  which  the  defendent  meets  the  action  of  the  plain-  Ssceptioaci 
tiff  has  the  greatest  effect  on  the  subsequent  procedmgs  in  tl^  lenenliiw, 
suit ;  for  if  the  defendent  traverse  the  principal  facts  upon  whicK 
the  action  is  founded,  the  plaintiff  must  undertake  the  proof  of  his* 
allegations  so  denied  by  the  deiendent,-^^4r/0r^  enim  nm  prAanttf^ 
qui  convenituTy  etsi  nihil  ipse  frastaty  ohtinebit^     On.  the  other 
hand,  if  the  defendent  confess,  injuriy  the  plaintiff^s  allegations  to 
be  true,  without  adducing  any  refutation,  he  is  condemnra  without 
more  ado,  upon  the  principle  cmfisiui  fro  judicato  est^  qwt  qmdam  Oonftiikir. 
modo  sua  ssntentia  damnaturJ^ 

But  the  defendent  may  generally  admit  the  foundation  of  the  Gonliemon  and 
action,  but  refer  to  certain  circumstances  and  facts,  which,  if  they  «^«''«a««- 
be  true,  may  have  the  equitable  effect  of  intirely  or  partially,  at 
least,  meeting  the  action  of  the  plaintiff,  which  English  pleaders 
term  confession  and  avoidance ;  and  it  is  in  this  manner  that  the 
conception  of  the  prascriptio  or  exceptio  arises,  taking  those 
words  in  their  restncted  signification,  comparata  stmt  ixceptimes 
defendendarum  turum  gratia^  cum  quibus  agitur^  Sapi  tnim  accidit^ 
uty  licet  ipsa  persecutioy  qua  actor  eteperitury  justa  sity  tamen  iniqua 
sit  adversus  eunty  cum  quo  agitur.  The  author  of  the  Institutes 
then  procedes  to  give  examples  of  such  cases,  and  continues,*— 
Ferbi  gratia j  si  metu  coactuSy  aut  dob  inductusy  aut  error e  lapsus 
stipulanti  Titio  promisistiy  quod  non  debuerasy  palam  esty  jure  ctvili 
te  obligatum  essiy  et  actioy  qua  intendituTy  dare  te  oporteroy  efficax 
est.  Sed  iniquum  esty  te  condemnariy  ideoque  datur  tibi  exceptio  quod 
metus  causa y  aut  doli  maliy  aut  in  factum  composita  ad  impugnandam 
.  actionem.^ 

%  2233. 

The  judge  was  originally,  under  the  formular  process,  allowed  Jmia  tturieted 
to  take  coRuizance  of  exceptions  then  only  when  they  had  been  "n^tJ»«^- 
specially  pleaded  in  the  issue  sent  down  to  him  to  try  by  the  ^ta^^^ 
superior  magistrate,  in  which  case  they  ran, — Si  in  ea  re  nihil  dolo  pleat. 
malo  Auli  Agerii  factum  sit  neque  fiat ;    as  in  the  case  of  money 
sued  for  which  has  never  been  bad  and  received,  non  numeratay  or 
if  it  be  claimed  contrary  to  agreement — Si  inter  Aulum  Agerium  et 
Numerium  Negidium  non  convenity  ne  ea  pecunia  peteretur. 

In  all  such  cases,  then,  a  special  direction  was  given  to  the 
judge  by  the  praetor  before  whom  the  issue  was  made  up,  to  take 
cognizance  of  the  fact,  and  condemn  contingently,  if  this  or  that 
be  not  true,  otherwise  to  give  the  defendent  judgment,  such  plea 
being  held  by  the  superior  magistrate,  if  true,  to  be  a  sufficient 
answer  to  the  action.     This  contingent  power  of  condemnation 

*  C.  2»  4,  J.  s  p.  42,  %,  I.  *  !•  4)  i3>  ^  I  »  Oaaua  4,  ^  i  x6. 
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on  the  ncoiiL 


me  origin  to  the  term  exception  because,  in  effect,  the  praetor 
directed,  *^  Except  you  find  a  fraud  hay  been  practised,  you  will  con- 
demn." The  exception  here  takes  the  precedence  in  the  direction 
'  to  the  J&<ijge,  as  indedd  it  must  do,  because  it  cuts  the  ground  from 
uilder  th6  plaintiff's  feet- 

The  practice,  hbwever,  applied  to  actiones  stricti  juris  only, 
because  in  those  bona  fidii  the  exception  was  of  thk  essence,  so 
that  the  judge  was  authorized  to  take  cognizance  of  such  excep- 
tions without  special  direction  ;  and  this  was  the  really  important 
distinction  between  the  two,  and  was  expressed  by  the  maxim, 
bona  fidei  ju£ciis  exceptimes  insunt\  nor  was  the  principle  changed, 
although  the  fbrmular  process  fell  into  dissuetude.  The  only 
alteration  was  in  the  manner  of  adducing  the  plot :  it  was  no 
longer  inserted  in  the  formula^  but  required  to  be  preferred  in  the 
defense  to  the  action,  where  it  was  not  of  such  nature  as  to 
require  it. 


Exceptio 

pnncriptio 

prK)ttdKium. 


Pnepidiciiim. 


Pnncripdo. 


§     2234. 

Inasmuch  aa  the  exception  or  plea  was  originally  inserted  in 
the  commenceonent  of  the  formula,^  quasi  pra^scripta^  diese  limi- 
tations  came  to  be  called  pnescriptiatesj  although  this  term  had  a 
particular  as  well  as  a  general  meaning :  we  also  find  the  word 
pnt^judiaum.  This  was  a  particular  species  of  excepdon^^  whid 
by  its  nature  required  to  be  tried  before  the  matter  more  imme- 
diately under  consideradon  was  entered  upon.  Thus  A  m^ 
claim  an  inheritance  by  legal  descent,  and  B  may  object  to  his 
action  in  that  behalf,  that  he  is  a  slave,  and  cannot  take,  or  he  is  a 
bastard,  and  therefore  not  the  heir  at  law.  It  is,  therefore, 
necessary  to  get  rid  of  the  previous  question  before  proceding 
with  the  action.  Hence,  a  prajudicium  is  clearly  an  exceptu; 
but  eveiy  exceptio  is  not  necessarily  a  prajudicium ;  on  the  con- 
trary, the  more  usual  course  is,  that  the  plaintiff  prove  his  case, 
and  the  defendent  his  plea,  so  that  all  the  case  is  tried  together ; 
but  here  the  defendent  has  to  co/nmence  by  proving  an  affirmative 
dented  by  the  plaintiff,  and  this  done,  the  plaintiff,  if  unsuccessful, 
takes  his  usual  position  in  the  main  question  in  issue. 

Prascriptio  has  a  much  more  general  sense  than  prajuMcivmy 
and  it  may  be  asserted,  that  under  the  formular  process  every 
exception  to  a  stricti  juris  actio  was  a  prascriptioy  because  it 
required  to  be  specially  pleaded  ;  but  it  would  have  been  incorrect 
to  have  applied  this  term  to  an  actio  bona  fidei. 

We  may  say  in  summa  that  both  prascriptiones  and  prajudicia 
are  exceptiones^  that  the  exceptio  in  stricti  juris  actio  is  alone  pro- 
perly called  prescription  and  prajudicium  only  when  it  involves  a 
quesdon  so  distinct  as  to  form  of  itself  a  separate  action  to  be  tried 
alone. 


*  §  20I1,  h.  op. 


•%ioH»iJ-op- 
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In  later  times  a  specific  meaning  came  to  be  attached  to.  pra'  Specific  mean- 
scripUo^  when    the    limitation    of   actions  was    introduced    by  ***8**?*^!****^° 
Honorius  and  Theodosius  j  for  though   this   plea  was,   strictly  P***^?^**- 
speaking,  prascriptio  temporis^  the  plea  of  expiry  of  the  jus  actionisj 
the  qualificatory  word  was  usually  dropped,  and  prascriptio  used 
alone  in  the  same  sense  as  the  term  ^^  statute  run "  in  England. 
Before  this  period  all  actions  were  perpetual  in  the  proper  signifi- 
cation of  that  word, — Hoc  kco  admonendi  sumus  eas  quidem  actimes^ 
qua  ex  lege^  senatusve  consulto  she  ex  sacris  constitutionibits  proficis" 
cuntur  perpetuo  solere  andquitus  competerey  donee  sacra  constitutimes 
tarn  in  rem^  quam  in  personam  actionibus  certos  fines  dederuntj  eas 
veroy  qua  ex  propria  pratoris  jurisdictione  pendent^  plerumque  intra 
annum  vivere ;  nam  et  ipsius  Pratoris  intra  annum  erat  imperium^ 

Notwithstanding  the  limitation  to  thirty  or  forty  years,  these 
actions  retained  the  name  of  perpetual,  inasmuch  as  they  were  so 
compared  with  the  short  terms  of  limitation  applicable  to  prae- 
torian actions,  and  that  founded  on  usucapion, — Ha  autem  actiones 
perpetuae  videbantur  non  ilia  que  ex  antiquis  tensporibus  limita' 
bantur.^ 

%  223S- 

Exceptions  are  of  two  descriptions,  those  arising  out  of  the  Exceptiones 
civil  law,  and  which  are  therefore  termed  civiles ;  such,  for  in-  avilavel 
stance,  as  the  exceptio  Scti»  Macedonianiy  Velleianiy  non  numerata  P"^*®"** 
pecuniay  divisionisj  ordinisy  rei  judicatay  &c.,  or  pratoriay  which 
owe  their  origin  to  the  edict,  as  the  exceptio  doli  maliy  pactij  juris 
jurandiy  metus  minoris  atatisy  and  the  like. 

That  exceptioy  the  effect  of  which  is  to  exempt  the  party  intirely  Peremptoric 
and  for  ever  firom  the  action,  is  termed  peremtoria  or  perpetuay  "T«  perpetu*. 
those  being  termed  dilatoria  or  temporariay  which  have  only  a  tempMiSa!^* 
postponing  operation. 

Adpellantur  autem  exceptiones  alia  perpetuae  et  peremptoriae  alia 
temporales  et  dilatoriae.  Perpetuae  et  peremptoriae  sunt  qua  semper 
agentibus  obstanty  et  semper  rem  de  q^a  agitury  perimunt ;  qualis  est 
exceptio  doli  mali  et  quod  metus  causa  factum  esty  et  pacti  conventiy 
cum  ita  convenerity  ne  omnino  pecunia  peteretur. 

Temporales  atque  dilatoriae  sunt  qua  ad  tempus  nocent  et  temporis 
dilationem  tribuunt ;    qualis  est  pacti  conventiy  cum  convenerity  m 
intra   certum   tempus  ageretur    veluti  intra   quinquennium^  finito 
enim  eo  tempore  non  habet  locum  exceptio  cui  similis  exceptio  est 
litis  dividua  et  rei  residua  ;^  this  litis  dividua  was  nothing  more  The  Utit 
than  a  splitting  of  demand,  by  suing  for  a  part  of  a  thing,  and  ^^^^  and 
again  bring  such  during  the  continuance  in  office  of  the  same  J?.""^"*  ^  ^ 
praetor ;  the  rei  residua  is  of  a  similar  nature,  where  a  plabtiff 
has  many  causes  of  action  against  the  same  defendent,  some  of 
which  he  has  prosecuted,  but  others  of  which  he  has  distributed, 

» 1. 4,  12,  §  4,  pr.  '  1. 4,  12,  pr. 

'  C.  7,  39,  3.  ^  Gftius  4y  ^  120,  ^  121,  §  122. 
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with  the  view  of  having  them  tried  ^by  other  judges,  in  which  case 
he  can  be  met  bjr  the  exceptio  rei  residua  if  he  sue  again  during 
the  continuance  in  office  of  the  same  praetor.^ 

The  dilatory  exception  had  the  mei^e  effect  of  deferring  the  cause 
of  action,  whereas  the  peremptory  one  was  perpetual,  and  a  ground 
for  restitution.  Dilatory  might  be  in  respect  of  the  time  or  of  the 
pcirson.  la  the  age  of .  Gaius,  i{  the  de&ndent  pleaded  a  ditatcxy 
exception  to  a  phintiff,  and  the  fJaintiff  went  on,  he .  lost  his 
eause,  if  the  pka  was  proved  by  the  de&ndent  j  not  so  if  be  there* 
upon  stayed  procedings,  the  pnnciple  u^n  which. this  was  founded 
was  sound,  viz.,  that  the  dilatory  plea  denies  that  there  is  any 
cause  of  action  ^i  that  time;  and  \i  the  plaintiff  chuse  to  try  that 
issue,  he  is  at  liberty  to  do  so ;  but  if  he  fail,  then  the  cause 
having  been  once^  tried,  cannot  be  tried  again,  for  if  the  pkuntifF 
attempted  to  do  so,  he  would  be  met  by  the  exceptio  rei  juMcatay 
which  would  be  conclusive  against  him. 
Exceptio  cog-  Another  sort  of  dilatory  plea  concerned  the  person ;  thus,  if  one 

nitoria  of  Gahu.  sued  by  a  cognitor^  that  is  by  another,  and  if  the  defendent  dejected 
that  such  cognitor  could  not  legally  represent  the  plaintiff,  or  that 
the  plaintiff  was  not  intituled  to  be  so  represented,  such  exceptis 
cognitoria  acted  as  a  dilatory  plea,  and  this  objection*  must  be 
obviated  9  if,  then,  the  eognitw  could  not  so  undertake  the  cognitio^ 
thct  plaintiff  was  A-ee  to  chuse  another,  or  to. sue  in  person,  by 
chher  of  which  means  he  can  .meet  .the  exception  but  if,  notwid^ 
standii>g,<he.shall  be  guilty  of  misrepresentation,  and  prgcede  of 
his  own  wrong,  he  loses  his  suit.  If  a.  dilatory  .exception  were 
not  pleaded,  it  would  ■  appear  that  it  was  doubt  fid  whether  a 
restitutio  in  integrttm^  which,  in  this  case,  must  be  translated 
^^  new  trial,''  would  be  granted ;  hut  this  is  not  so,  if  the 
defendent  neglected  to  adduce  a  peremptory  plea,  because  such 
does  not  merely  defer  the  cause  of  action,  but  goes'  to  the 
foundation  of  it,  perimit, 
Exteniion  and  The  natural  progress  of  equity  in  the  Roman  law,. however, 
aitendons  by  introduced  great  modifications  in  this  respect.  The  vexatious  re- 
jiMtinian.  sistance  of  a  dilatory  plea  did  not  involve  the  loss  of  the  cause  by 

consuming  the  action;  but  another  punishment  was. prepared  for 
the  plaintiff,  calculated  to  effect  the  same  purposes :  he  is  declared 
to  subject  himself  to  the  provisions  of.  the  constitution  of  Zeno, 
de  iis  tempore  plus  petentibusy^  the  effect  of  which  is  to  mulct  him  in 
double  {in  duplum)  the  value  of  the  anticipated  demand,  together 
with  all  the  costs  of  the  suit  up  to  the  time  of  the  second  action. 
Dilatory  pleas,  arising  out  of  the  person  of  the  attorney,  are 
swept  away  by  Justinian,  who  adopts  the  modern  word  procuraW 

1  Si  quis  partem  rei  petierit  et  intra  ejua-  de  quibusdam  distuleiit  ut  ad  alio*  jodto 

dem  praetura  reliquam  partem  petat,  hac  eant  si que  appellaCur  rd  reoind 

exceptione   tummovetor,  qiue    appellatur,  sommoTetur. 
litis  dimdiue  ....   u  qui    cum    eodem         '  4  2iio»  h.  op. 
j>lures  litis  habebat  de  quibuadam  egerit,  *  I*  4»  Z3»  §  zo. 
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for  the  cognitor  of  the  formular  period,  but  he  markedly  provided 
that  a  soldier  cannot  appear  as  the  attorney  of  even  the  nearest 
relative,  although  he  may  conduct  his  own  business  in  person ; 
the  remark  that  this  is  not  obnoxious  to  discipline,  confirms 
Finlay's  view,  that  law  retained  its  paramount  influence  even 
over  military  organization,  till  the  Byzantine  empire  stood  on 
the  very  brink  of  destruction. 

The  dilatory,  moratory,  or  temporary  plea,*  we  have  seen,  only 
has  the  eflFect  of  postponing  the  suit ;  whereas  the  peremptory  ^ 
is  perpetual.  The  mixt  exceptions  are  to  be  repudiated,  for  by 
such  are  meant  those  dilatory  pleas  only,  which  if  followed  up, 
produce  a  peremptory  effect.' 

• 
§  2236. 

Exceptions  may  be  confined  to  the  thing,  in  rem^  or  in  perso-  Excepdoncs  In 
nam^  personal.     The  difference  is,  that  the  former  pass  with  the  '*">  *"  P*'" 
cause,  which  the  latter  do  not ;    where  the  exception  is  valid  JJ^^uiraSa- 
against  every  one,  it  is  termed  popularisj  or  vulgaris,* 

The  division  of  modern  jurists  admits  thd  division  of  exceptions 
into  juris  and  facti^  certa  nominat^^  incerttt^  and  utiles.^  It  is 
true,  they  may  be  reduced  under  these  heads,  but  there  is  as  little 
practical  or  theoretical  ground,  as  there  is  authority  for  it :  the 
really  logical  division  is  into  dilatory  and  peremptory. 

The  exceptiones  personalis  are  confined  either  to  the  person  of 
him  who  pleads  them,  or  to  that  of  him  against  whom  they  are 
pleaded.^  Of  the  first  description  are  the  exceptio  beneficii  com" 
petentia^  to  inforce  the  right  of  the  insolvent  to  retain  a  bare 
subsistence,  and  the  pacti  de  non  petendo  personalis^  or  plea  of  an 
agreement,  not  to  demand  the  debt  so  long  as  the  plaintiff  shall 
live.  Which  amounts  to  a  release  as  to  him. 

The  exceptio  doli  belongs  to  the  latter  categorie,  because  it  is 
available  only  against  the  person  on  whom  the  finaud  is  chargeable.; 
thus,  if  z  jus  servitutisj  or  grant  of  easement,  be  obtained  from  the 
owner  of  a  landed  estate  by  fraudulent  representations,  the  exceptio 
doli  will  lie  against  the  grantee ;  but  if  such  grantee  alienate  the 
estate,  and  the  purchaser  sue  for  the  easement,  the  plea  will  be  no 
longer  available.^  This  is  clear,  on  the  principle  that  tbi^  ple^ 
charges  a  personal  delict,  which  does  not  pass  against  heirs  or 
successors,  except  in  special  cases,  and  then  only  to  tiit  extent 
of  that  whereby  they  may  have  become  inriched« 

* 

'  P.  44, 1,  2,pr.;  Id.  ii;23  :  Schmidt  ^  Fng.  Vat  %  166;    P.  47,  £3,  s; 

▼•  d.  Kl.  §  5,  6  ;  Tide  et  Wehm  tbeor.  Schroeter  obs.  jur.  dy.  Jen.  iSx6,  pb  Sy- 

piact.    Gnindr.  d.  Lehre  t.  d.  gerichtl.  xo2. 

EinwciKi,  Ldpx.  1790)  Keller  &  Meyer,  '  P.  44,  i,  7;  I.  4,  14,  §  ult.  {  44,  4, 

Rom.  lit.  contest  ^72.  2,  ^  2  &  49  ^  33. 

•  P.  44.  I,  3  s  I.  4,  13,  §  9,  10,  II }  «  I.  4»  13,  §  1  s  P.  44,  I9  »3}  Hopfiier 

F.  6,  2,  16  $  P.  44,  2,  24.  com.  %  1 196. 

*Tlub«ittt  Sytt.  ^741   Dans.  ^158$  ^^  1845,11.  op. 

Wehm.  1.  c.  §  9.  *  P.  44,  4,  4,  §  I7,  29,  30. 
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Exceptiones 
dilatoric 


Excepdo  Ubelli 
obacuri. 


§   2237. 

It  may  be  worth  while  to  draw  attention  to  some  of  the  prin- 
cipal pleas  in  use  in  the  Roman  law,  and  to  endeavor,  in  some 
measure,  to  assimilate  them  to  the  English  practice  of  pleading. 
It  would  rather  appear  that  every  special  plea  had  to  be  brought 
under  one  of  the  acknowledged  forms  of  exception,  and  pleaded 
shortly  by  its  title.  The  extent  of  that  plea  was  well  known  to 
the  court. 

The  exceptio  libelli  obscurij  or  plea  of  unclearness,  lay  to  make 
the  plaintiff  amend  his  declaration,  and  state  it  in  a  more  lucid 
manner ;  this  is,  in  feet,  nothing  but  an  amendment  in  English 
law,  formerly  it  was  a  ground  of  special  demurrer.  More  im- 
portant is — 


Exceptio  judids 
•titpecti. 


§   2238. 

The  exceptio  judicis  suspect!^  for  the  change  of  the  judge  ap- 
pointed to  try  the  cause,  on  the  ground  of  the  one  selected  being 
biassed.  This  plea  is  unknown  in  England  ;  that  most  nearly^allied 
to  it  is  the  challenge  of  jurymen,  or  the  motion  to  change  the 
venue  of  a  cause,  on  the  ground  that  a  fair  trial  cannot  be  had 
where  laid. 


Exceptio  fori 
incompetenttt. 


§   2239. 

"^  The  exceptio /ori  incompetentis  is  exactly  analogous  to  the  plea  to 
the  jurisdiction  in  England ;  as,  for  instance,  where  a  county 
court  judge  procedes  to  try  a  cause  over  50/.  without  consent 
of  parties  or  quarter  sessions,  an  offense  cognizable  only  by  the 
superior  court. 


Excepdo  fori 
priyileguti. 


§   2240. 

The  exceptio  fori  priviUgiati  was  pleadable  by  him  who  claimed 
to  be  sued  by  virtue  of  some  privilege  in  a  particular  court,  eidier 
in  virtue  of  the  nature  of  the  cause  or  of  his  own  person. 

In  matters  of  fiscal  or  Crown  property,  the  comes  fisci^  was, 
under  the  later  emperors,  the  proper  tribunal. 

In  religious  matters  the  bishops  had  a  certain  jurisdiction.^ 

Certain  officers,  on  the  other  hand,  had  the  privilege  of  a  certain 
court ;  senators,  sbce  C<5nstantine,  tried  their  causes  before  the 
prafecti  urbis.^ 

The  master  of  the  offices  sat  as  judge  in  the  palace  court,  to 


*  C.  Th.  II,  30,  aiy  28,  41,  45 ;  C. 
Th.  I,  10,  3  5  C.  2,  9,  4. 

*  Wdter  Kirchenrecht.  ^  18 1-2. 


'  C.  Th.  9,  I,  1 ;  C.  Th.  a,  1, 4i 
Lynuch.  e|MSt.  10,  69 ;  modified  hf  C  3t 
24,2. 
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try  the  causes  of  those  connected  with  the  palace,^  as  until  lately 
here. 

Tenents  and  slaves  of  the  Crown  were  under  the  comes  domo- 
rum  ;^  and  those  living  on  the  imperial  and  patrimonial  domain, 
under  the  Rationales  ret  privata,^ 

Since  the  fifth  century,  the  magister  militum^  dux^  comes^  or 
magister  officiorum^  in  frontier  lands,  had  jurisdiction  over  soldiers.* 

Lastly,  persons  in  holy  orders  had  their  court  before  the  bishops ; 
and  inferior  bishops  before  superior.^ 

Should,  therefore,  suit  be  brought  in  the  ordinary  court  in  any 
of  such  privileged  cases,  the  exceptio  fori  prhilegiati  was  available 
as  a  dilatory  plea.  There  were  several  of  these  courts  in  England 
which  have  been  gradually  abolished  or  swamped  in  the  county 
courts.  The  last  great  leprosy  of  the  palace  court,  analogous  to 
the  court  of  the  magister  officiorum  in  its  original  jurisdiction,  was 
abolished  by  Act  of  Parliament  in  1850. 

§  2241. 

By  the  exceptio  prima  instantia  the  defendent  alleges  that  he  Exceptio  prime 
must  be  first  cited  before  the  inferior  tribunal  before  being  sued  in  »n«tantia. 
the  superior  court. 

§  2242. 

The  exceptio  deficientis  persona  standi  in  judicio  is  a  plea  to  the  Exceptio 
capacity  of  the  plaintiff  to  sue  for  want  of  legal  status,  thus,  that  ^^^^^^^'^^^LnJi 
he  is  a  minor  or  a  slave.     In  England  the  objection  might  be  j^j^dido. 
taken  at  any  time,  and  be  good  on  writ  of  error,  that  a  minor 
sued  by  attorney  instead  of  guardian,  or  a  feme  couvert  without 
joinder  of  her  husband. 

§  51243. 

The  exceptio  deficientis  legitimationis  ad  acta  impeaches  the  Excep.  defic. 
agency  of  the  attorney.  ^«^'-  *^  *^^ 

§  2244. 

The  exceptio  feriarum^  or  plea  of  vacation,  is  fefFective  as  a  Exceptio 
dilatory  plea  until  the  term  time  recommences.  feriarum. 

§  2245. 

The  exceptio  termini  nimis  angusti  is  a  plea  for  time.     There  is  Excep.  term. 
no  analogous  preceding  to  this  in  England  except  the  summons  °^*  anguttL 
furtum* 

>  C.  \%y  5y  3>  C.  \%y  z6,  4;  C.  iiy         *  C.  3»  ^6,  7,  %\  C.  Th.   i,   11,  l; 
loy  12$  C.  »,  ao,  4;  G.  I2y  i6|  3)  \\     C  Tii.  2,  i,  i>  xi. 
<^  i2y  27,  2 ;  C.  12,  20,  3.  ^  Bethmann-Hollweg  Rom.  Gerichts- 

'  C.  3,  26,  II.  Terf.  %  8. 

*  Walter  1.  c.  %  183. 
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Except  nond. 
pnnt.  aiut. 


Except  plar. 
pet. 


The  exceptio  nondum  pfastit^  cauthnis  fro  ncmrnntivni  €t  iX" 
pensis  is  dilatory,  to  compel  the  plaintiff  to  give  security  should  be 
fail  in  the  action  for  costs.  In  England  sp^dal  bail  is  required  of 
plaindfls  not  resident  within  the  realm,  but  not  if  personally 
present.^ 

§  ^246. 

The  exaptlo  ante  diem  petitionis  sive  pluris  petitlonis  tempore  is  a 
plea  of  nothing  being  yet  due  to  the  plaintuF,  or  the  matter  in 
question,  which  has  been  already  fully  discussed.  In  England 
die  plaintiff  would  fail  in  his  suit  on  this  plea  being  pl^ed, 
because  no  cause  bf  action  has  accrued,  actio  nondum  nata. 


Excepdoof 
induring  at 
long  at  the 
action  teimed 
perpetual. 


§    2247.* 

Exceptions  are  also  termed  perpetual  and  temporary  in  the  same 
sense  as  actions,  because  some  are  available  so  long  as  it  is  in  the 
power  of  the  plaintiff  to  sue,  and  this  may  be  taken  as  the  general 
rule  i  for  although  the  plaintiff  can  chuse  bis  time  for  suing  within 
a  certain  limit,  the  ^efendent  cannot  chuse  his  for  pleading  his 
exception,  and  must,  so  to  say,  wait  the  convenience  of  the  ^ain- 
tiff  to  sue  him.^  Thus  the  actio  redhibitoria  is  limited  to  one  vear, 
within  that  time  it  must  be  brought,  or  with*  that  period  the 
right  of  action  expires  \  but  if  the  thing  bought  have  secret  defects, 
on  which  ground  the  redhibitory  action  lay  by  the  purchaser 
against  the  vendor,  and  he  neglect  to  bring  it;  after  the  expify 
of  the  year,  however,  the  vendor  sues  for  the  price,  under  these 
circumstances  the  plea,  that  the  article  was  defective,  will  be  still 
available ;  hence  the  maxim  omnes  exceptiones  sunt  perpetua. 


Excepdones 
i>«rpetue. 


§  2248. 

There  are,  however,  certain  exceptions  which,  by  their  nature, 
are  available  for  a  limited  time  only ;  and  others  which  the  law 
requires  should  be  pleaded  within  a  fixed  term,  otherwise  thejr 
expire,  and  are  therefore,  properly  speaking,  obnoxious  to  limi- 
tation. 

If  a  creditor  promise  his  debtor  not  to  sue  within  a  certain  time, 
the  latter  can  clearly  avail  himself  of  the  exceptio  pacti  de  non 
petendo  temporalis,  only  so  long  as  may  be  stipulated  in  the  agree- 
ment.' 

Sometimes  the  sovereign  of  the  countiy  accords  his  debtor  the 
privilege  of  not  being  sued  by  him  fbr  one,  two,  three,  or  more 
years,  termed  a  moratorium  ;^  consequently,  should  he  do  so^  the 
exceptio  moratorii  is  an  available  plea. 


*  Cinsno  ▼.   Kama    6,  Taunt    20  $ 
ThamUacoi  t.  Pacifico,  Exch.  185s. 

*  PaulM,  P.  44, 4,  5»  (  6. 


•ubtiL  jar.  lib.  z,  c.  i. 
^The  Gennans  tenn  this 
Brief,  an  iron  letter. 


^ 
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Other  exceptions  are  specially  limited  by  law,  among  which  the 
ixceptio  non  numerate  pecunia^  which  is  restricted  to  two  years, 
and  the  non  numerate  dotisj  to  varying  periods,  are  to  be  par*- 
ti<;ularhr  mentioned  ;  but  in  these  the  defendent  has  the  means  of 
compelling  the  plaintiff  to  come  to  issue  with  him  before  the 
expiry  of  the  term  fixed  by  law,  and  so  there  is  no  feUure  of  justice, 
save  by  the  defendent's  own  default. 

Some    authors  would    look    upon  exertions  aa  defendents'  Exceptioas  ate 
actions,  which  they  may  bring  against  the  plaintiff,  p^  modum  "•▼"■ctiom. 
actionisj  as  it  were,  in  the  negative,  and  so  force  him  to  an  issue  y^ 
itia  Jiardl^  necessary  to  remark  that  this  tbeorie  is  wholly  devoid 
of  authority*'    We  now  pass  to  pleas  in  bar. 

§  2249. 

TYit  exceptio  SctL  Macedoniam^  is  a  civil  and  peremptory  plea  Exceptiones 
to  an  action  brought  aeainst  the  &ther  or  son,  for  a  debt  con-  ^""^  ^ . 
tracted  by  the  latter  in  contravention  of  this  law^^  and  is  available  g^JJosS. 
against  all  actions  on  contracts  concluded  with  the  view  of  evading  Maced. 
this  law,  contractus  mobatra.^ 


§  2250. 

♦ 

The  eex^ral  provisions  of  the  Scti*  Vetieiani  render  void  all  the  Except  Set. 
in,terci$sson0s  qi  womcn,^  ope  fxceptions^'^  and  this  includes   all  Velleiani. 
evasions  of  this  law.    Just  as  Utile  will  a  renunciation  of  the  law 
benefit  a  plaintiff  to  whom  this  ^ception  is  opposed.?  .. 

It  is  to  be,  reckoned  among  the  beneficia.  legit j^  and  to  the  jura 
sin^^rifiy  as  departktt  from  the  strict  rute  of  law.^  .  With  respect 
to  womap,  it  is  a  prohibitive  law,^  because  it  is  directed  against 
the  thoughtlessness  of  women  in  respect  of  proi;niaes  which  the^ 
may  be  subsequently  required  to  fulfU,^^  and  puts  it  out  of  theu: 
power  to  renounce  its  benefits. 

Of  course,  this  exception  is  not  allowed  to  prevail  when  a 
transaction  has  been  fraudulently  disguised  as  a  fomale  interces- 
sion, with  the  ultimate  view  of  profiting  by  the  provisions  of 
the  Senatus  Consultum. 

'  (  1627,  ^  ooSc,  h.  op.  '  §  1618  s  P.  16,  If  «>  §  43  C!*  4»  ^9» 


'J.   C.  QapioUi   diss,  de    reb.  merpD      z,  4. 
icmt  ~  "  ~ 


^oilt.   §  2   iq.   p.    3  sqq.   Goett   1753  j  ^  P.    16,   X,   16,  23,   30;  C  4,  29,  3, 

Christ.  Koch.  diM.  de  pneacrip.  rest,  in  lOy  15,  19,  26. 

integr.  %  6,  sq.  Giess.  1780.  *  Id.  29,  ^  ult. 

<  Weber  in  den    Bcytr.  sur  Lehre  der  '  C.  4,  29,   15,  x6,  18;    P.   x6,   i, 


KL  I.  I  s  Hbpfner  com.  §  1099.        ,  ^>  i}* 

«  §  311,  S  1538,  S  2180,  h.  op.5  P.  14,        *•  P.  16,  I,  16,  (  I  $  C 
6,  I,  pr.  §  1. 
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§   2251. 

Ezcepdo  The  question  of  the  degrees  of  age,  from  in&nqr  to  old  age, 

minorit  statu.  senectuSy  have  been  already  fully  discussed.^  The  exceptio  minoris 
atatis  is  available  by  any  one  before  he  has  attained  the  fuU  age  of 
twenty-five,  provided  he  have  not  deprived  himself  of  the  benefit 
of  his  plea  by  acknowledgment  of  his  liability,  after  his  attainment 
of  full  age,  or  the  case  be  not  withb  the  provisions  of  the  Sctm. 
Macedonianum. 

The  same  is  the  law  of  England,  which  is  very  strict  respecting 
the  conclusiveness  of  the  acknowledgment  by  a  major  of  obliga- 
tions contracted  by  him  as  a  minor. 


«§  2252. 

^  Ezctptio  rei  The  exceptio  ret  judicata  is  one  of  the  most  effective  peremptoxy 

jndicatB.  pleas,  for  when  the  sentence  has  once  become  a  res  judicata^  it  is 

no  longer  rescindable ;  hence,  this  exception  lies  against  him  who 
attempts  to  bring  the  same  cause  a  second  time  to  trial,  or  would 
a  second  time  bring  suit  for  the  same  cause,  by  a  defendent  who 
has  once  already  had  judgment  in  his  favor,  his  successors,  and 
sureties. 

Hence  the  action  to  which  it  is  opposed  must  be  for  the  same 
cause;  and  it  is  still  held  to  be  the  same  where  the  plaindfT, 
having  foiled  on  the  whole  petition  already,  afterwards  sues  for 
a  part  of  the  same  subject  matter,  or  vice  versa^  or  sue  upon  the 
same  ground  of  action.^  Where,  too,  the  parties  are  the  same,^ 
and  such  are  accounted  the  defendent  himself,  his  successors, 
whether  universal  or  singular/  whether  dominus  and  procurator, 
tutor  and  pupill,  father  and  son.^  A  res  inter  alios  acta^  aliis  nm 
facit  prajudicium^  except  in  a  causa  liberalise  him  whose  status 
is  no  question,  and  a  contradictor  Ugitimus  is  present.® 


§  2t2S3. 

Exceptio  jurii  Inasmuch  as  the  effect  of  the  res  judicata  is  peremptory,  so 

jurandi.  the  exceptio  juris  jurandi  is  equally  so  when  it  takes  the  j^ce 

of  it,  because  a  sentence  in  some  cases  may  be  founded  on  the 
mere  oath  of  the  defendent  ;d  consequently,  no  appeal  lies  against 
such  sentence,^^  nor  can  it  be  revoked  upon  the  ground  of  perjury 

» 

*  ^  35^y  ^'  op*  ct  iq.  minores,  §  363^         *  Id.  11,  $  3. 

§  1875,  §  io6oy.  h.  op.  ^  Id.  iiy  §  7,  S. 

*  P.  44, 1.  «  P.  1, 3,  15. 

»  P.  44,  2,  7,  pr.  §  4,  5  5  Id.  3.  •  P.  «,  a,  34»  §  «lt. 

*  Id.  25,  pr.  §  1.  »•  C,  4,  I,  12,  S  «,  a.  3- 
»  Id.  I  &  3. 
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unless  there  be  a  special  exception  in  the  particular  law  in  question 
in  that  behalf;  for  the  plaintiff  has  agreed  to  rest  his  case  on  the 
deiendent's  oath.^ 

§  2254. 

The  cxceptio  pacti^  or  pacti  conventi^  is  a  plea  based  on  a  Excepdo  pacti. 
special  compact  between  the  parties  in  contravention  of  some  par- 
ticular proviso  in  which,  the  defendent,  by  his  plea,  alleges  that 
the  plaintiff  is  suing.'  This  plea  may,  therefore,  according  to 
the  nature  of  the  contract,  be  dilatory  or  peremptory,  as  that  he 
will  not  sue  within  a  certain  time,  or  that  he  will  never  sue  the 
defendent  at  all.  According,  therefore,  to  the  terms  of  the  con- 
tract, the  plea  will  have  a  very  different  effect,  including  all  the 
incidents  and  conditions  of  time  and  place. 


^ 


§  2255. 

The  exceptio  non  adimpleti   contractus  is  only  available    in    a  Excepdonon 
bilateral  contract,  where  both  parties  have  to  do  something,  and  »<*»«P*«t>  con- 
the  performance  of  the  one  is  contingent  on  that  of  the  other.^    In 
such  case  either  party  can  protect  himself  by  this  plea,  and  hold 
back  until  the  other  has  fulfilled  his  obligation.^ 

The  exceptio  non  adimpleti  contractus  need  not  be  proved  by  him 
who  resorts  to  it,  whatever  the  nature  of  the  suit  may  be,^  pro- 
vided the  exception  be  pleaded  with  certainty ;  but  where  the 
£xceptio  non  rite  adimpleti  contractus  is  pleaded,  proof  is  required  Non  rite 
that  the  contract  has  indeed  been  performed,  but  not  fulfilled,  that  *f  ™P|*^*  *^°"' 
is  to  say,  that  the  execution  of  it  has  been  imperfect.^ 

Where  the  contract  is  not  bilateralisy  or  reciprocal,  this  plea 
is  no  answer  to  the  action. 


tractus. 


§    2256. 

^   The  exceptio  rei  vendita  et  tradita^  or  plea  of  goods  sold  and  de-  Exceptio  rei 
livered,  is  an  answer  in  eviction,®  bv  the  acquirer  and  his  heirs,  to  J^^j*'*  ^^ 
an  action  by  the  auctor,  or  those  making  with  him  one  and  the  same 


*  P.  12,  2,  31;  C.  49  X,  I. 

«  %  1522,  h.  op. ;  P.  2,  14,  7,  %  4. 
'  Gaius  49  ^  126. 

*  Frchcr  parerg.  L.  i,  c.  16  (Otto 
Thes.  t.  i)\  G.  Barth.  de  ncg.  contr. 
uniht.  Lips.  1705 ;  sed  vide  Schack  de 
affirm,  contr.  unilat.  Gryph.  1708^ 

*  P.  19,  I,  i3t  M  J  W-  »5  5  C.  2,  3, 
21 ;  Cocceii  J.  C.  h.  19,  t.  x,  qu.  3  ; 
J.  F.  Wahl  de  nat.  et  indole  implem.  non 
sec.  Goett.  175 1 ;  H.  C.  F.  Wchrn.  de  ex- 
cept, non  adimpl.  contr.  Erf.  1790. 

VOL.    III. 


'  F.  A.  Kunbold  de  us.  except,  non 
adimpl.  contr.  hod.  Lips.  1726. 

^  Leyser  sp.  208,  M.  1,  Sp.  23?,  M.  2, 
3  }  Hommel  rhaps.  obs.  87  j  Weber  iibcr 
die  Verbind.  zur  Bewusfuhr.  in  Civ.  Proc. 
Hal.  1805,  vi.  n.  27;  H.  E.  Bornemann 
de  confess,  qualif.  etc.  Hans.  x8o6  ;  Gliick 
Hand.  17  vol."  p.  228-239;  Borst.  v.  d. 
Bewuslast,  p.  126-7 ;  Archiv.  f.  C.  P. 
7  vol.  3  Hft.  n.  18,  X4  vol.  2  Hft.  n.  9 ; 
Adang  liber  die  £inr.  d.  nicht  erfullten 
contr.  Regensb.  1829. 

*  %  2Z05,  h.  op. 

3  "^ 
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legal  person  or  surety  in  eviction,  where  no  special  contract  has 
been  concluded  in  that  behalf. 

This  plea  goes  further  and  compels  them  to  surrender  that 
which  they  have  illegally  detained. 

Instead  of  pleading  this  plea,  the  possessor  may,  if  be  prefer  it, 
surrender  the  object,  and  become  himself  plaintin  in  eviction. 


Excepdo 
dominii. 


§   2257- 

The  ixceptio  dominii j  or  centra  vindication^  is-  the  converse  of  the 
action  of  vindication.  If  it  be  established  that  the  defendent, 
who  denies  that  he  is  in  possession,  is  so  notwithstanding, 
he  is  obliged  to  take  the  place  of  the  plaintifF  by  way  of 
penalty.* 

If  the  possession  be  proved,  but  the  defendent  deny  that  he  is 
the  dominusj  he  may  do  so  by  the  exceptio  dominii;  and  it  lies 
upon  the  plaintiiF  to  rebut  this  allegation,  after  having  previously 
given  due  description  of  the  object  in  controversy.' 


Ettcptio  ob  et 
•abrepdonit. 


§   2258. 

A  rescript,  which  has  been  issued  petitorily,  ad  instantiamj  and 
not  of  free  will^  ex  arbitrioy  loses  its  eflect,  when  the  person  who 
moved  its  issue  can  be  accused  of  an  exceptio  ob  et  subreptionis^ 
that  is,  of  having  obtained  it  by  a  suppression  of  the  true  state 
of  the  facts,  or  by  the  assignment  of  false  grounds.  If  the 
petitioner  be  in  a  position  to  receive  that  which  the  rescript 
secured  to  him  in  course  of  law,  by  giving  the  necessary  proof, 
he  is  bound  to  make  good  his  case  against  him  who  opposes  the 
rescript,  hj  proving  the  falsehood  of  the  exceptio  sub  or  ob  rep- 
tionis,  but  in  all  other  cases  the  reverse  is  the  rule.' 


§  2259, 

Excepdo  metiit.  The  exceptio  metus  is  available  by  any  one  who  is  sued  by  anodier 
upon  a  transaction  based  on  illegal  compulsion,  technically  termed 
m£tus ;  wherever,  therefore,  the  actio  quod  metus  causa*  will  lie  in 
£ivor  of  a  person  as  plaintiff,  it  equally  lies  in  his  &vor  as 
defendent  \  and  as  the  action  involves  rescission,  so  the  plea  is 
an  answer  to  an  action  under  similar  circumstances. 

The  form  of  pleading  duress  is  impersonal,  because  it  is  not  a 


»P.6,  i,»3,^s. 

*  Id.  6;  P.  47i  s,  20. 

»  Boehmer  J  E.  P.  L,  i,  L  3,  §  11,  de- 
parts from  the  general  principle  j  Hoiacker 
defends  another ;  princ.  J.  R.  S.  1. 1,  ^  1 15 ; 
also  Mixhlenbruch  doct.  Pand.  i,  p.  8S, 


on  C.  3,  IX,  ft ;  another,  C.  O.  Gnehe 
D.  de  except.  Subr.  et  Obrept.  emiD^ 
prob.  Rint.  X7S8  ;  §  post  Tic  xiv.  prooes 
hj  rescript. 

*%  x868,  %  ft057,  h.  op.;  Thib.  Syst 
P.  R.  S  686. 
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question  of  constraint  by  the  plamtiff,  but  of  constraint  by  any 
person  in  the  matter  in  issue;  therefore  it  is  an  exceptio  in  rem 
^cripta^  thus,  it  runs,  it  in  ea  ti  nihil  nutus  causa  factum  est^ 


§  2260. 


%/^ 


The  exceptio  doli^  may  be  pleaded  agains^  any  plaintilF  or  his  £xcepdo  doii. 
successor,  who,  being  in  fraud,  brings  an  action. 

The  exceptio  in  factum^  however,  is  the  proper  answer  to 
actions  by  those  to  whom  the  defendent  owes  reverence.' 

This  is  the  exceptio  doli  mali^  in  its  restricted  sense,  but  in  its 
more  general  signification  it  is  a  plea  founded  on  equity,  and  is 
available  against  any  demand  which  may  be  resisted  on  equitable 
grounds ;  this,  therefore,  is  a  good  plea  where,  in  &ct,  no  fraud 
appears  in  the  transaction  j  hence  jurists  are  wont  to  distinguish 
between  the  two,  by  terming  the  former  the  exceptio  Mi  specialise 
and  the  latter  generalise 

The  exceptio  doli  malij  or  doli^  differs,  from  that  of  metus  causa 
in  this ;  that  the  former  is  pleadable  generally  and  impersonally, 
but  the  latter  is  not  so,  and  hence  it  is  not  an  exceptio  in  rem 
scripta^  but  must  be  directed  specifically  against  the  plaintiff, 
si  in  ea  re  nihil  dolo  malo  actoris  factum ;  ^  and  the  reason  of 
this  difference  is  clear,  because  if  a  man  have  been  constrained  to 
do  any  act  by  another,  the  wrong  partakes  so  far  of  a  public 
nature  as  to  intitule  him  to  have  it  considered ;  whereas  dolus  is 
£ar  less  serious  in  its  consequences,  and  it  would  be  hard  to  make 
a  drird  innocent  party  responsible  for  the  fraud  of  another. 

This  plea  runs  on   all  fours  with   the  actio  doli;   wherever,  FoUoiwithe 
therefore,  that  remedy  would  be  competent  to  the   defendent,  roi«o^^« 
if  he  were  plaintiff,  the  praetor  allows  this  plea,  in  fact,  to  him, 
as  defendent,  whether  the  question  at  issue  be  founded  on  con- 
tract, testament,  or  a  law.^ 

Thus  where  a  pair  of,  probably,  pearls,  has  been  pledged  as  Three  caaek 
security  for  a  certain  sum  ^advanced,  and  has  perished  by  the 
&ult  of  the  pawnee,  who  then  sues  for  the  money,  he  can  be 
specially  met  by  the  plea,  si  inter  me  et  te  non  convenit^  ut  soluta 
petunia  uniones  mihi  reddantur. 

Considerable  latitude  is  allowed  in  this  plea,  and  it  may, 
in 'such  cases,  be  more  properly  termed  special ;  of  this  a  case  is 
given  in  the  Digest.  A  grandfather  leaves  each  of  his  grand- 
children, by  his  daughter,  lOO  aurei,  and  adds, — Ignoscite;  nam 
potueram  vobis  amplius  relinquere^  nisi  nee  Fronto  pater  vester 
male  accepisset^  cui  dederam  mutua  quindecim,  quie  ah  eq  recipere 

»  P.  44, 4,  4,  §  33.  '  P.  44»  4»  "1  §  »  5  W-  4»  §  16. 

s  p.  44,  4,  12 ;  Haenel  Arcb.  f.  C.  P.  ^  P*  44}  4i  2»  ^  i* 

12  ToL  3  Hft.  n.  20y  §  1872,  %  2058,  '  P.  44,  4,  I,  §  1, 1,  3. 
h.  op. 
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non  potuij  postremo  hostes  qui  mihi  fere  omnem  substantiam  ah* 

stulerunt.^ 

.    If  the  heir  of  the  grandfather,  by  the  son,  clatin  fifteen  aurei 

from  these  grandchildren^  heirs  of  the  grandfather,  by  the  daughter, 

he  can  be  met  by  this  special  plea. 

Another  and  still  more  involved  case  is,  whether  a  daughter 
instituted  under  a  condition,  can,  if  she  lose  the  inheritance  for 
the  sake  of  preserving  the  actio  tutela^  sue  for  the  legacy  left 
by  her  mother. 

Mevia  filia  mea  ex  sex  unciis  heres  mihi  estOy  si  cum  coberedibus 
tuis  parem  rationem  fecerit^  pro  mea  portione  in  diem*  mortis  mea 
ejus  actusj  qui  pendet  ex  tutela  tua  quam  Titius  pater  meusy  avus 
tuusy  administravit — to  which,  on  this  statement  of  facts,  the 
reply  is,  that  as  she  is  clearly  stated  to  be  suing  contra  voluntatem^ 
the  exceptio  doli  will  lie. 

This  plea,  then,  is  available  by  a  liberal  construction  in  almost 
all  the  cases  in  which  other  pleas  are  not  \  it  is  hx  more  elastic 
than  the  English  plea  of  fraud,  and  fraud  and  covin,  whereby  an 
absolute  deceit  is  conveyed,  and  it  may  be  therefore  said  to  be  the 
cover  under  which  any  unfair  act  can  be  constructively  charged 
upon  the  plaintifF. 

§  2261. 

Exceptjo  divi-         The  exceptio  divisionis^  enables  a  defendent  to  demand  that  his 
•ionh  ordinit  et    correal  obligees  shall  be  sued  pro  rata^  and  this  plea  frees  him  for 

ever  from  the  liability  for  the  shares  of  the  other  parties.'  He 
cannot,  however,  refer  the  creditor  wholly  to  his  co«obligees,  save 
the  law  give  him  this  special  privilege ;  as  when  they  only  have 
wholly  received  that  upon  which  the  claim  is  based.^ 

If  the  one  correus  debendi  have  paid,  he  cannot  sue  the  others 
for  indemnity,  if  they  have  not  obligated  themselves  to  him  in 
that  behalf,  or  he  have  omitted  to  obtain  the  cession  of  the  right 
of  actions  of  the  creditor.^ 

Those  who  grant  the  plea  of  division  to  their  co-obligees,  form 
clearly  an  exception  from  this  rule,  and  in  which  case  the  remedy 
is  available  then  only  when  he  who  has  paid  was  in  a  position  to 
avail  himself  of  the  plea  effectively,  and  has  not  done  so,  in'oider 
to  benefit  such  other. 

Whatever  has  the  same  effect  as  payment,  liberates  the  other 
debtors,  but  not  in  virtue  of  a  simple  release  of  the  one ;  never- 
theless, they  are  protected  ope  exceptionisy  against  the  creditor,  if 

»  P.  44,4, 17,  %  1.  »  P.  46,  I,  395  P.  4.6,  3,  76;  C.8, 

'§  15S9,  §  1613,  §  1614,  ^  1615.  40,  2  ;    Fabcr  conj.  L.  11,  c.  6{   Va. 

'  Paul.  R.  S.  20,  §  4;  I.  3,  20,  §  4;  Quant,  sel.  L.  i,  c.   6  $    contn  Sell  in 

P.  46,  ly  26 ;  Nov.  99  ;  WcnJng  in  Linde  LJnde  Zeicsch.  3  voL  4  H/t.  n.  2I|  4  ^ 

Zcitsch.  4  vol.  3,  Hft.  n.  17.  i  Hft.  n.  2. 

^  Lauterbach.  Coll.  L.  46,  t.  2,  §  20 ; 
1  hibaut.  SysC.  P.  R.  §  138,  ad  fin. 
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the  ^reement  was  not  concluded  in  behalf  of  the  person  of  the 
contrahents,  or  if  they  have  a  remedy  against  such  contracting 
parties,  provided  always  that  they  have  paid.^ 

If  the  creditor  be  the  successor  of  a  debtor,  the  other  co- 
debtors  are  only  liberated  as  far  as  regards  the  partnership  share 
of  such  other,*  or  if  a  co<lebtor  has  a  set-off.' 

The  penalty  of  delay  on  the  part  of  one  debtor,  does  not 
injuriously  affect  the  others  j^  but,  in  other  respects,  so  far  as 
correi  debendi  are  concerned,  the  rule  is  more  severe.^ 

§  2262* 

The  surety,  as  well  as  the  mandatary,  has  the  exceptio  bene/tcii  Excepdo 
ordinis  it  ixcussionis^  where  it  has  not  been  expressly  repudiated,  o«i»n»«*. 
or  the  debtor-in-chicf  can  be  reached  without  any  great  difficulty. 
It  consists  in  the  right  of  the  surety  to  require  that  the  debtor-in- 
chief  be  sued  to  judgment  before  the  suit  is  made  executory 
against  the  bondsman. 

§  2263. 

The  exceptio  legis  anastasiana  is  to  be  found  in  another  part  of  Excepdo  legit 
this  work,7  and  consists  in  a  special  plea  to  the  effect,  that  a  «»•**«»»«• 
doubtful  claim  has  been  bought  up  bv  a  powerful  suitor,  for  the 
purpose  of  using  his   power  and  influence  to  make  it  available 
against  a  weaker  adversary.' 

§  2264. 

There  is  so  great  a  similarity  between  the  English  and  Roman  Prof^  of 
pleadings,  both  in  their  history  as  also  in  their  nature,  as  to  induce  ?"«*»**  P^***^" 
the  strong  presumption  of  the  former  having  been  borrowed  from  '"^' 
the  latter.     Under,  the  oldest  system  of  pleading,  in  the  age  of  the 
legis  actiones,  when  everything  was  oral,  .and  had  its  practical 
meaning,  pleadings  were  doubtless  as  fine  as  when  the  ore  tenus 
system  had  become  fully  developed  in  Westminster  Hall,  by  which 
a  great  part  of  the  cause  was  tried  at  once  and  off  hand  ;  for  the 
defendent  was  compelled  to  plead  or  demur,^  and  the  issue  was  then 
at  once  settled  before  the  judge,  as  it  was  before  the  pnetor,^  and 
went  to  the  jury  for  the  facts  only,  all  the  legal  questions  which 
could  be  settled  before  trial  being  disposed  of.     There  is  no  doubt 
that  this  came  through  the  Normans,  since  it  is  found  not  matured 
as  a  system  till  long  after  the  conquest,^^  or  to  have  been  de- 

>  P.  2y  14,  1X9  §  ttle. ;  Id.  13,  in  fin.  $  '  P.  45, 1,  xo. 

Id.  14,  »5,  pr.  5  P.  35,  a,  62,  pr.  5  P.  4,  *  P.  5o»  i7»  i73f  %  »• 

8,  34 ;  P-  34>  3»  3-  §  3  5  P-  4Si  »»  9»  *  **•  4S» »»  18 1  Ribbentrop,  p.  18-37. 

%  1^  Faber  conj.  L.  11,  c.  z8  \  Vinn.  1.  c.  ^  ^  16 10,  h.  op. 

contra  Gnyet  Abb.  n.   zi,  supported  by  ^  §  1758,  h.  op. 

Schiiittthenner  iiber  Vertr.  Giesa.   1831,  '  Demorari  in  l«ege  Co.  LitL  71  b. 

p.  172-5.  '  Later  adjournmenti  were  allowed. 

*  P.  46,  I,  7iy  pr. ;  Lauterbach  dis.  de  '*  Vide  note  6  et  sq.  Stepfa.  Plead^^pp.' 
confuaone,  §  49.  ^ip 
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riVed  from  those  sources  of  the  Roman  law,  which  existed  in  thii 
island  before  diat  period^as  remnants  of  the  Roman  occupaciony  or 
as  introduced  subsequently  by  the  Saxons,  who  had  in  thejr  own 
countries  adcfited  the  Roman  laws,  and  whh  tbem,  also,  the  prac- 
tice to  a  considerable  extent^  and  so  brought  them  to  JEn^and. 

To  save  the  time  of  the  courts,  as  business  increased,  it  was 
thought  aa  improvement  to  reduce  pleadings  ^to  writing,  and 
exchange  the  documents  between!  the  parties  extca-judicially. 
This  was,  then,  in  so  fur  as  the  writins;  was  concerned,  analogous 
to  the  formular  process  of  the  imperial  age  of  Rome  -,  but  it  had 
this  notable  difference,  that  there  the  issue  was  settled  before  the 
magistrate,  reduced  to  writing  by  him,  and  that  sent  down  as  the 
record  the  judge  Vrzs  to  try ;  but,  according  to  the  extra-judicial 
system  of  England,  the  issue  was  and  is  made  up  between  the  par- 
ties out  of  court,  controlled  but  very  insufficiently  by  the  discretion 
either  party  has  to  appeal  to  a  judge  at  chambers,  or  in  certain  cases, 
to  the  court  on  a  disputed  point.     The  consequence  of  this  was 

freat  abuse,  the  pleading  of  sham  and  false  pleas,  for  the  sake  of 
claying  the  suit,  and  gaining  time,  over  which  the  court  had 
no  control,  until  they  probably  went  down  to  trial,  and  were  then 
exposed,  when  they  had  done  all  the  harm. 

This  S}rstem,  with  a}l  its  errors,  led  to  a  most  fine  and  logical 
development  of  legal  principles,  because,  where  a  point  came  to  be 
argued  on  demurrer,  the  advocates  op  either  side  had  abundant 
rime  to  consider  the  case,  and  put  it  properly  before  the  court)  and 
out  of  this  system  arose  certain  logical  principles  of  the  greatest 
value.  These  are  admirably  explained  in  the  work  of  Mr.  Ser- 
jeant Stephens  on  pleading,  the  rules  laid  by  down  whom,  as  in- 
serted here  in  a  foot  note,^  give  a  general  view  of  that  work; 
and,  although  a  late  Act^  of  the  legislature  has  altered  the  forai,  it 
I        —       ■    I      ■  ■     I  III      ...  I .   I  II      .      I  , 

*  SECTION  I. 

or   ftVLH  WHICH   TIKO  AMPLT  TO  TRK  PHODOCTION   Or  AN  IttOI. 

RuLB  L— After  the  dedancbny  the  paitiet  matt  at  each  stage  demur,  or  plead  by  way  of 
ttiaverse,  or  by  way  of  confeasion  and  avoidance. 
I.  Of  demurrer. 
II.  Of  pleadings. 

1.  Of  the  nature  and  propeitiea  of  travertes. 

2.  Of  the  nature  and  properdes  offUadings  in  eonfesm  and  avuJaut, 

3.  Of  the  nature  and  properties  of  pleadings  in  gemral,  without  reference 

to  their  quality,  as  being  by  way  of  tzaTene,'  or  coniesaon  and 

avoidance. 
Role    II.~Upon  a  travene,  issue  must  be  tendered. 
RtfLB  III.«-Issue^  when  well  tendered,  must  be  accepted. 

SECTION   II. 

or   KULBS   WHICH   TEND   TO   8XCUKK   THE   MATEEIALITT  OF  THE   ISSUE. 

Rule.— All  pleadings  must  contain  matter  pertinent  and  material. 
Jtnla  subordinate  and  illustrative^ 

I.  Traverse  muu  not  be  taken  on  an  immaterial  point, 
1.  A  traverse  must  not  be  too  large^  nor  too  narrow. 


•  15  &  16  Vict.,  76. 
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has  altered  nothing  in  substance,  for  logic  will  remain  logic  despite 
all  the  legislature  may  do  to  the  contrary. 

The  new  Act  has  shortened  the  form  in  which  pleadings  may  be 
drawn,  abolished  the  distinction  of  actions,  allowed  many  causes 
of  action  to  be  combined,  and  increased  the  summary  jurisdiction 
of  the  judge. 

This  could  not,  however,  have  been  done  if  there  had  not  been 
a  matured  system  upon  which  to  base  it.  A  modified  restoration 
of  the  old  oral  pleadings  would,  doubtless,  have  been  an  improve- 
ment, but  the  expense  attending  that  mode  of  joining  issue — for  an 
incredible  proportion  of  issues  went  off  on  the  pleadings — probably 
deterred  the  common  law  commissioners  from  adoptbg  that  inte- 

Srral  restitution.  The  principle  upon  which  this  Act  is,  in  fact, 
ramed,  is  the  citing  pleas  by  their  abstracts,  instead  of  setting 

SECnON   III. 

07   KVLtS  WRKiM   TtND  TO  PR0J>t7CK   8XN6LSMS8S  OR   UNITT  IN   TRI  IS8VI. 

RuLX   I.— Pleadings  must  not  be  double. 

Of  the  nature  of  duplicity  in  general. 
Ritla  iubordinate  and  illustrative^— 

1.  A  pleading  ^11  be  double  that  contains  several  answers^  toiatever  be 

tie  class  of  quality  of  the  ansroer. 

2.  Matter  may  suffice  to  mah  a  fdeaeUng  double  tieugb  it  be  ill  pleaded, 

3.  But  matter  immaterial y  mnilanuaperMtn^to  make  a  pleading  double. 

4.  Nor  matter  that  is  pleaded  only  as  a  necessary  inducement  to  anotber  allega" 

tion,  >   •••  '  ••     "Vj    .*    '.  £-'  ..   . 

5.  Nor  tnatters,  however  multifarietaf  that  together  constitute  but  one  connected 
'  proposition,  or  entire  point, 

RvLX  II.— It  b  not  allowable  both  to  plead  and  to  demur,  to  the  same  matter. 

N.B.    This  M  now  pennitted  by  15  &  16  Tlct.,  §  80. 

SECTION  IV. 

or  RUU8  WHICH  TIIO)  TO   PKODUCK  CZRTAJNTY  OR   PARTICULARITT  IN   TRX  ISSflS. 

KvLS       I. —The  pleadings  must  have  certainty  of  place. 

Ruut     II.  "The  pleadings  must  have  certain^  of  time. 

RuLZ    III.— The  pleadings  must  spedfy  qoaitiy,  <}uantity»  and  value. 

RuLX    IV.— The  pleadings  must  specify  the  names  of  persons. 

RvLi     v.— The  pleadings  must  show  dtle. 

I.  Of  the  case  where  a  party  alleges  title  in  himself,  or  in  another,  whoae 
authori^  he  pleads. 

a.  Of  the  case  where  a  party  alleges  title  in  his  adversary. 
RvLi    VI.— The  pleadings  must  show  authority. 
RvLB  VII.— In  general,  whatever  is  alleged  in  pleading,  must  be  alleged  with  certainty. 

SVBORDXNATX   RULZS   TXNDING   TO   LIMIT   OR   RESTRAIN   THS   DXGRXZ   OP  CERTAINTY. 

X.  J^  is  not  necessary  f  in  pleading ,  to  state  that  which  is  merely  matter  of  evidence. 

2.  It  is  not  necessary  to  state  matter  ofvfhich  the  court  takes  notice  ex  omcio, 

3.  It  is  not  necessary  to  state  matter  'which  would  come  more  properly  from  the  other  side, 

4.  //  is  not  necessary  to  allege  circumstances  necessarily  implied, 

5.  It  is  not  necessary  to  allege  xuhat  the  law  %uill presusne. 

6.  A  general  mode  of  pleading  is  allowed^  ivbere  great  prolixity  is  thereby  avoided. 

7.  A  general  mode  0/ pleading  is  often  sufficient  'where  the  allegation  on  the  other  side  must 

reduce  tie  matter  to  certainty, 

8.  No  greater  particularity  is,  reqtdred  than  the  nature  of  the  thing  pleaded  willcon" 

veniently  admit. 

9.  Less  particularity  is  required^  when  the  facts  lie  more  in  the  knowledge  of  the  opposite 

party y  than  of  the  party  pleading. 
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tbem  out,  and  referring  to  the  judge,  extra-judicially,  a  great  manj 
questions  which  formerly  came  before  him  in  court* 

§  2265. 

De  repijcadoai-       As  the  defendent  has  the  power  of  defending  himself  against 
^"'*  an  action  by  an  exception,  so  the  plaintiff  has  the  right  of  meeting 

the  defendent's  plea  by  a  reply.  This  is  termed  replicoy  or  more 
commonly,  replicatio ;  and  this  is  just  because  there  may  be,  not- 
withstanding the  admissibility  of  the  plea,  a  perfect  answer  to  it, 
by  way  of  reply, — Interdum  evenit  ut  exceptio  qu/e  prima  Jade 
justa  videatur^  inique  nocet.  ^uod  cum  accidit^  alia  allegations  opus 
ist^  adjuvandi  actoris  gratia^  qua  replicatio  vacatur^  quia  per  eum 


10.  Leu  particularity  is  necessarj  in  the  statement  of  matter  of  inducement  or  aggravatiem^ 

than  ff  tbe  main  allegattons, 

11.  fFitb  respect  to  acts  vaud  at  common  law^  hut  regulated  as  to  tbe  mode  of  performmnce 

by  statute^it  is  suffdent  to  use  stub  certmnty  ofaliegation  as  «wj  sufficient  before  tbe 
statute, 

SECTION  V. 

07  lULIS  WHICH  TEND  TO  PIXTXNT  OBSCUUTT  AND    COKrVUOM   IN   FIXADING. 

Role        I.^Pleadingi  matt  not  be  iiuenuble  or  repogiunt. 

RvLS       II.-~Pkadingi  mutt  not  be  ambiguoiu  or  doubtful  in  meaning  j  and  when  tvo 

diiFerent  meaningipreient  themselvet,  that  construction  shall  be  adopted 

which  is  most  unHivourable  to  the  party  pleading. 
Role     III.— Pleadings  must  not  be  argumentative. 
Rule     IV.— Pleadings  must  not  be  hypothetical,  or  in  the  alternative. 
Rule      V.  —Pleadings  must  not  be  by  way  of  recital,  but  must  be  positive  in  their  form. 
Rule     VL  —Things  are  to  be  pleaded  according  to  their  legal  eflFect. 
Rule   VII.— Pleadings  should  observe  the  known  forms  of  expresnon,  as  contained  in 

approved  precedenCi. 
Rule  VIII.— Pleadings  should  have  their  proper  formal  commencements  and  concli2sioo& 

(the  latter  are  now  abolished). 
Rule     IX.— A  pleading  which  is  bad  In  part  is  bad  altogether. 

SECTION  VL 

or   RULES   WHICH  TEND   TO   PREVENT   PROLIXITY  AND   DELAY  IN   PLEADING. 

Rule    I.— There  must  be  no  deprture  in  pleading. 

Rule  II.— Where  a  plea  amounts  to  the  general  iasae.  It  should  be  so  pleaded. 

Rule  III.— Surplusage  is  to  be  avoided. 

SECTION   VII. 

OP  CERTAIN   MISCELLANEOUS   RULES. 

Rule        I.— The  declaration  must  be  conformable  to  the  original  writ. 

Rule      II.— The  declaration   should   have  its  proper  commencement,  and  should,  in 

conclusion,  lay  damages  and  allege  production  of  suit  (thn  latter  is  now 

unnecessary). 
Rule    III.— Pleas  must  be  pleaded  in  due  order. 

Rule    IV.— Pleas  in  abatement  must  give  the  plaintiflFa  better  writ  or  declaration. 
Rule      V.— Dilatory  pleas  must  be  pleaded  at  a  preliminary  stage  of  the  suJL 
RxTLE    VI.— All  affirmative  pleadings  which  do  not  conclude  to  the  country,  must  cos- 

elude  with  a  verification  (both  conclusions  are  now  abolished). 
Rule  VII. — In  all  pleadings,  when  a  deed  is  alleged,  under  which  the  party  claimt  or 

justifies,  profert  of  such  deed  must  be  made  (now  abolished). 
Rule  VIII.— All  pleadings  mast  be  properly  imitled  of  the  court  and  term. 
Rule    IX.— All  pleadings  ought  to  be  true. 
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repHcatur  atque  resolvitur  vis  exceptionis.^  Si  nm  posUa  cmvenerit 
at  earn  pecuniam  petere  liceret^  are  the  words  of  the  formular  pro- 
cess, in  which  Gaius  tells  us  that  a  replication  was  clothed ;  hence 
it  is  patent  that  it  was  as  necessary,  in  a  stricti  juris  action,  that 
the  replication  should,  like  the  exception,  appear  on  the  £ice  of  the 
record.  The  above  is  the  form  of  pleading  in  a  case  in  which  the 
exceptio  pacti  conventi  has  been  alleged,  and  which  is  true  so 
far,  but  where  another  and  subsequent  arrangement  has  been 
come  to,  reversing  the  first;  this  is  called  quasi  exceptionis  ex^ 
ceptio,  * 

Gaius  gives  another  instance  and  form  of  replication,  where  a 
banker,  suing  for  the  price  of  a  thing  which  has  been  put  up  to 
auction,  is  met  by  the  plea,  that  the  purchaser  be  condemned 
then  only  when  the  object  which  he  may  have  bought  shall  have 
been  delivered,  which  is  a  good  plea  ;  but  if  the  condition  of  sale 
provided  that  the  price  should  be  paid  before  delivery  to  the  pur- 
chaser, the  banker  may  reply — Aut  si  pradictum  est  ne  alittr 
tmptori  res  trader etur  quam  si  pretium  emptor  soherit,^ 


§  2266. 

It  is,  however,  a  rule,  that  each  of  the  litigant  parties  should  be  DapUcatio  or 
allowed  a  like  number  of  statements  ;  hence,  if  the  plaintiff  bring  dopika. 
his  action  to  which  the  defendent  pleads,  and  thereupon  the  plain- 
tiff reply,  the  defendent  has  a  right  to  the  last  word,  which  is 
called  a  duplica  or  duplicatio, 

Rursus  interdum  evenit  ut  replicatio  qua  prima  facie  justa  sitj 
inique  noceat.  ^od  cum  accidit  alia  allegatione  opus  est  adjuvandiy 
rei  gratia  qua  duplicado  vocatur  et  si  rursus  ea  prima  facie  justa 
'uideatur^  sed  propter  aliquam  causam  inique  actori  noceaty  rursus 
allegatione  alia  opus  esty  qua  actor  adjuvetur^  qua  dicitur  triplicatio.  Triplicatioor 
,^arum  omnium  exceptionam  usum  interdum  ulterius  quam  diximus  Triplieu. 
varietas  negotiorum  introduxit.' 


§  2267. 

The  pleadings  in  the  cause  did  not,  however,  we  see,  always  stop  Triplicatio  and 
at  the  duplication  ;  for  should  new  matter  arise,  a  triplica  or  tripli^  Quadmirticatio. 
catio  was  allowed,  which,  according  to  the  principle  above  enume- 
rated, it  was  necessary  to  allow  to  be  answered  by  a  quadruplica  or 
quadruplicatioj  to  give  each  party  an  equal  number  of  allegations. 

These  were,  however,  unusual,  and  required  the  Jeave  of-  the 
court,  venia  triplicandi^  to  which  the  jus  quadruplicandi  followed, 
as  of  course. 

In  the  middle  ages,  and  in  some  ill-constituted  courts  on  the  con- 

«I.4y  14,§3;  Gaiu84,§i26.  >  Gaiua  4»  ^  ia6.  *l.^i^§^. 
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tiiMfll)  Uic  94voc^t9S  are  aUowed  to  run  into  qmntupUcatima 
an4    ssxtupHfatmiSy  a  practke  very  generally   condemned   by 

These  triplications,  quadruplications,  and  even  the  quintupli- 

cations,  have  been  introduced  into  the  English  law,  under  the  deno- 

^  mination  of  rejoinders,  sur-rejoinders,  rebutters,  and  sur-rebutters, 

\  beyond  which  the  pleadings  seldom  extend,  and  have  no  distinctive 

names,  and  the  nature  of  which  belong  too  exclusively  to  the  prac* 
tice  of  the  common  law  courts  of  England  to  admit  of  detailed  men- 
tion here ;  it  suffices  to  say  that  they  have  gradually  fellen  more  and 
more  into  dissuetude,and  will,  probably,  with  that  tendency  which 
the  English  law  has  gradually  acquired  towards  equity,  foUow  the 
example  of  their  Roman  prototypes,  and  speedily  become  matters 
of  mere  antiquarian  history ;  nevertheless,  an  acquaintance  with 
their  principles  is  necessary  to  the  student  who  studies  the  Roman 
law  in  order  to  lay  a  sound  basis  for  the  practice  of  that  of  his  own 
country  i  and  for  this  purpose,  as  regards  their  ^neral  principles, 
he  cannot  do  better  dian  refer  to  the  admiraUe  work  of  Mr. 
Serjeant  Stephens,  already  cited  ^  and  for  their  practical  details  to 
the  no  less  maritorioiui  editios  of  C&itty'^  Pleadings  by  Hewy 
Pearson,^  of  the  Middle  Temple,  Biirri$tQr*at4aw. 


*  Thit  geodenio  waa  a  mulahejt  of  Trinity,  Canbridccp  and  ^dnated  in  zSjo  m 
19th  wrangler:  Benning  Ss  Go.  1S47.  Vide  alao  luppltment,  by  the  ame  author, 
15  It  x6  Vicy  76,  pnb.  1S51,  with  veiy  valuable  commentaitca  and  annottfioiis: 
Baannf  *  €0^  fleet  Street. 
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TITLE    XIII, 

De  I]iCBrdict]t«»Iiit8rdicta  iimplicia--Daplida~£z]iibitoria--Re8dtutoria---Proliibitom 
<— Interdicta  exhibitoria— Interdictum  de  libera  Komine  exhibendo— De  liberis  ex- 
hibendis  item  ducendis^De  tabulis  exhibeiidis— Interdicta  restitutoria— Interdictam 
de  ri  et  vi  aimaca^Ne  vis  fiat  d  qui  in  pomtaAoatm  tniaiut  eat-*Reitiedium  tpotii 
-^  Interdictum  quod  vi  aut  dam  —  Qnonim  bonorum— Quod  legatonim— De  pre- 
cario— Fnudatoiium^Interdicta  prohibitoria— tnterdictum  ne  quid  m  loco  lacro 
fiat— De  mortuo  inferendo— De  sepulchro  sdificattdo— Ne  in  flumine  publico  navi- 
gate iiceat-^NTe  in  flumide  publico  lipaire  ^tts  fiat  He  pejus  naTigetnr— De  ript 
minuenda— Ne  quid  in  loco  publico  vel  idnere  fiat«*De  via  publica  vel  idnete 
publico  reficiendo — De  loco  publico  ^endo— Nunciado  novi  operis-* Interdictum 
de  remiwonibus— De  rivis— De  aqua  qnotidlana  et  sestiTa— De  fbnte— De  Itinere 
actuque  prirato^De  •uperfidcbut— De  arboribns  ccdendSt— De  glande  legenda— 
De  damno  infecto  interdictum  da  doacis— Uti  powdetifl-'Dc  migrando— Saiviaaum 
-Utnibi. 

§   2269. 

The  word  interdidum,  compounded  of  inter  and  ^C9^  implies  interdicta. 
the  giving  judgment  between  the  parties,  and  it  is  not  equiyaknt 
to  interlocutory  decree^  the  Romano-juristic  term  for  which  is 
rather  acth  prajudicialis.  The  prohibitory  class  of  interdicts  most 
resemble  the  injunctions  of  the  courts  of  equity,  since  the  ex-^ 
faibitory  ones  resemble  orders  to  bring  into  court  as  on  habeas 
corpus  or  the  production  of  documents,  the  resdtutory  ones,  the 
decrees  for  specific  performance  or  actions  at  common  law,  for 
damages. 

Dice  must  therefore  be  taken  in  its  pnetorian  sense,  doy  dico, 
addicey  as  applicable  to  cases  which  the  praetor  examined  in 
person,  and  thereupon  issued  his  decree. 

§  2270. 

Interdicts^  belong  to  the  extra-ordinary  procedure  of  the  Roman  The  interdic- 
law, — in  other  words,  they  rest  upon  the  honorary  law  of  the  tnm  ia  remedy 
pr«tor,  who  was  in  the  habit  of  designating  in  his  album*  a  num-  «**»««>»«»• 

^  Bethmann-Hollweg,  Rom.   Gerichts-     thinks  interdicts  ori^^naHy  were  extraor. 
verf.  §   37 ;    Walter  Gesch.  des  R.  R.      dinariae  cognitiones. 
^    yaS  $    Leist  Bon.   Poss.  1.   ^    51^^60,  *  C.  S,  i,  i  $  Paul.  R.  S.  5,  6,  §  2. 
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Vii  et  vit 
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ber  of  cases  in  which,  after  hearing  the  parties,  he  decreed  or 
interdicted  the  performance  of  certain  acts^  as  the  case  might  be, 
though  both  were  usually  comprised  under  the  general  term  inter- 
dicts. Interdlcta^  properly  so  called,  were  exbibitoria^  restitma^ 
and  prohibitoria ;  ^  it  then  remained  to  be  seen  whether  the  parties 
would  obey  this  injunction  or  not. 

The  scope  of  interdicts  applied  to  the  protection  of  consecrated 
and  religious  things,  and  of  those  dedicated  to  the  public  use,  the 
relative  personal  relations  of  parties,  to  goods  and  chattels,  to  ques- 
tions of  dominion  and  possession,'— in  short,  they  were  actions  in 
the  most  extended  sense  of  the  word^  as  to  their  positive  eiFect 
and  operation,  notwithstanding  that  they  differed  from  them  in 
their  nominal  and  restricted  signification.' 

The  widest  sphere  of  their  operation  was,  however^  in  questions 
of  possession  \  in  which  they  were  directed  either  to  its  recovery, 
its  maintenance,  or  its  acquisition.^  The  first  description  applied  to 
certain  exceptional  and  favored  cases  without  any  connection  with 
each  other  ;7  the  interdicta  uti  possidetis  and  utrubi  were  of  the 
second  categorie ;  the  uti  possidetis  applied  to  land  and  buildings  in 
fiivor  of  those  qui  nee  vtj  nee  elaniy  nee  precario  possidebanif  in 
which  case,  if  the  possession  of  the  one  were  found  imperto, 
that  of  the  other,  found  to  be  perfect,  was  preferred.  The 
interdictum  utrubi  applied  to  moveables  in  the  same  way  as  the 
former  to  immoveables,  and  lay  in  favor  of  him,  who  coiud  prove 
the  longest  unimpeachable  possession  retrospectively  in  the  jear 
then  last  past,  from  the  date  of  application  to  the  court  ;9  which, 
according  to  the  later  law,  is  restricted  to  the  question  of  the  more 
perfect  possession  at  the  date  of  issue  joined.^^  Under  the  formular 
process^  both  were  given  when  on  an  action  for  dominion  the 
previous  question  of  possession  was  moved  between  the  con- 
tentious parties,^^  and,  moreover,  in  all  cases  where  existent 
possession  was  disturbed,  because  he  who  would  disturb  the 
possession  is  looked  upon  as  disturbing>  and  appropriating  it^' 

Under  the  old  law,  where  forcible  ejection  had  been  made,  it 
depended  upon  whether  it  was  simply  with  fbrce,^'  or  with  fbrceand 
arms,**  which  were  ad  duas  dissimiies  res,  duo  dijuncta  interdicted 


'  In  the  prcyrincei  the  proconsul  ezer- 
daed  the  tame  juriadiction  in  this  retpect, 
Tfaeophll.  4,  15,  pr. 

•  Gaiui  4,  ^  i3g-i4o;  P.  A3,  i,  1,  %  i. 

•  P.  43>  »i  If  pr.  I  M.  »,  i  I,  »}  Cic. 
pro  Caec  13. 

•  P.  44»  7,  37^  F- 
•P.  3,  3,  3S»§ai  W-39>Pr- 

•  Gaius  4t  §  143  >  P-  43.  i»  ».  %  3-  ▼»  ton.  rapt.  vid.   c.  7-13,  a4-*9»  ^ 
^  Vide  Keller  and  RudorfF.  in  Savigny*t     Savigny't  error,  right  of  poaKSHoa,^  4^ 

Zeitsch.f.RechtswiMenachait  II,  305-361;      d.  cit.  who  mirtaltiH  this  iudicium  fori 
Pachta  Inst.  2,  50S-11. 

•  P-  43i  I7i  J»  pr.  §  I  f  Gaius  4,  %  I4g. 
150,  i6oy  Festus  ▼.  poeKsno. 


•  P.  43i  3»»  h  pr-5  G"«"  4»  §  "4** 
152,    160;    Paul.    R.    S.    5,  6y  ^  r, 

Theophil.  4,  15,  §4. 
"•P-43»3«>i»*»J  I-4,iS»§4-, 
"Gaius  4,  %  1485  P.  43»  I7ji>i3' 

C.  8,  6,  I  s  TheophiL  4,  15,  §  4. 

"  P-  43f  I7f  3»  §  ». 

"  Qc.  pro  TuUio,  44^  speaks  of  an  sew 


p.  517,  who  mistakes  this  judicium 
new  form  of  the  edict. 

*^  Cic.  pro  Caec.  39,  2Z,  pro  Toll.  46. 

''  Cic.  pro  Caec.  32. 
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both  of  which,  however,  applied  exclusively  to  moveables,  because 
the  interdictum  utrubi  2nd  other  remedies  more  especially  affected 
or  applied  to  immoveables  ;^  and  lastly,  by  the  constitutions  s^ainst 
self-help.^  The  various  distinctive  differences  between  these  two 
edicts  were  abolished,  and  the  de  vi,  and  de  vi  armatay  were  fused 
into  one  interdict.'  The  principal  differences  between  the  two 
consisted  in  this, — that  the  unde  vi  did  not  lie  against  persons  to 
whom  respect  was  due,  and  was  limited  to  one  year  ;^  it  was  re- 
quired that  the  plaintiff  should  have  had  actual  possession,^  and  the 
exceptioy  that  the  plaintiff  himself  vi  aut  clam  aut  precario  possi- 
dessit  was  allowed/  The  unde  vi  armata  lay  even  against  persons 
to  whom  respect  was  due,^  extended  beyond  the  year,^  simple 
detention  sufficed  ;9  nor  was  the  exceptio  quod  vi  aut  clam  aut 
precario  available.^^  In  the  later  law  this  exception  was  dis- 
allow.ed." 

Subsequently,  the  interdictum  unde  vi  obtained  the  appellation 
of  momentaria  possessionis  interdictum^^ — de  momentOy^^  and  momenti 
reformatio^* 

§  2271. 

Interdicts  are  further  distinguished  according  to  whether  one  Interdicts 
party  appear  as   plaintiff,  and  the  other  as  defendent,  termed  wnpiidaaiur 
simpliciay   such    are    interdicta   restitutoria^   and   exhibitorioy   or  ex&Wtoii» 
whether  one  party  could  be  both  plaintiff  and  defendent,  termed  prohibitorijiy 
dttpUcioy  as  in  the  interdicta  uti  possidetis  and  utrubi,^^  reititutorii. 

Interdicta  probibitoria  partake  of  the  nature  of  both. 

The  term  duplicia  is,  however,  used  in  another  and  intirely  DapUda. 
different  sense,  namely,  because  it  has  a  double  prayer,^^  for  the 
acquisition  of  possession  not  thitherto  had,  and  the  reacquisition 
of  that  once  had,  of  which  nature  is  the  interdictum  quem  fundum^'^  The  intcrdic- 
which  comes  into  operation  where  the  possessor  of  a  fundus  does  J^"^'"""  '^ 
not  defend  his  possession,  in  the  action  of  vindication,  giving  the 
necessary  security ,1^  which  enables  the  plaintiff  to  take  the  place  of 
the  defendent,  by  obtaining  the  possession  through  this  interdict, 
without  reference  to  the  question  of  his  ever  having  been  pre-  q.^^  hcredi- 
viously  in  possession.     The  interdictum  quam   bereditatem^  and  tatem. 


>  P.  43,  169  X,  §  3-8 ;  Paul.  R.  S.  5, 

«  C.  Th.  4,  aa,  3  J  C  8,  4,  75  I.  4,  a, 
§  1 ;  I.  4,  IS,  $  6. 

•  P.  43,  x6. 

"  P.  43>  «^>  «»  F-  S  39- 

'  Ck.  pro  Caec.  3i-a)  for  an  erroneous 

Tiew,  vide  Sar.  1.  c 

'  Ck.  pro  Toll.  44,  45  ;  pro  Csec.  3a, 
ad  hm,  j,  13;  Gaius  4^  §  154;  Paul. 
R.  S.  5,  6,  ^  7. 

I  P.  43,  16, 1,  §  43. 

*  Ck.  ad  fam.  15,  x6. 
9  Vide  n.  8. 


'^Ga]u8  49^  155. 

"1.4,  IS,  §65  P.43»i^,  I,  F- 

"  C.  3,  6,  3  ;  C  8,  6,  8  J  C  Th.  4, 

M«  If  4* 

"C.  Th.  II,  37,  I. 

M  Symmach  ep.  10, 48,  S3* 

**  Gaius  4,  ^  IS6-160  ;  P.  43,  i,  a,  pr. 

*•?.  43,  I,  a,  ^  3;  vide  Frag.  Ulp. 
Inst,  discovered  in  Vienna,  i8a8. 

"Ulp.  fr.  Vindob.  fr.  Vat.  §  9a $ 
Rudorff  in  Sar.  Zeitsch.  xi,  7,  S5* 

>*  Frag.  Vat.  §  92  $  Walter  Ges.  d.  R.  R. 
h  677,  ^  731 ;  C.  8, 6,  I ;  C.  6,  i,  80. 
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l^uem  inifruc-    qutm  usufructufH^  in  support  of  the  vindication  of  an  inheritance,* 
*""'  or  usufruct,*  follows  the  same  rule. 


§  2272, 


Contumaqras 
to  interdicci. 


If  the  person  against  whom  a  decntum  or  inter£ctum  was 
directed  refused  to  comply  with  it,  the  other  party,  if  it  be  a 
simpUcium  for  restitutio  ox  exhibition  prayed  an  arbiter  for  examina- 
tion and  determination  of  the  question,  who  was  named  forth- 
with, according  to  a  certain  formula  in  that  behalf.  If  the  judg- 
ment was  then  against  him,  and  he  obeyed  it,  he  suffered  no 
further  inconvenience ;  otherwise,  as  in  all  arbitrary  judgments, 
he  was  condemned  in  the  id  quod  interest^  assessed  on  the  oath  of 
the  plaintiff*,  and  executed  in  the  usual  way,'  or  he  might  chal- 
lenge the  other  party  to  the  spbnsio  of  a  penal  sum,  in  case, 
in  contravention  of  the  praetor's  edict,  neither  restitution  were 
made,  nor  inspection  tendered ;  the  other  party  then  demanded 
a  restipulation,  and  recuperatores  were  named  to  try  which  of  the 
two  penalties  were  forfeit,  the  plaintiff*  adding  a  clause  to  his 
formula  for  restitution  or  exhibition  of  the  object,  or,  failing  this, 
for  condemnation  in  indemnity,  for  the  id  quod  interest. 

The  proceding  on  interdicta  prohibitoria  was  always  of  this 
wise,  because  no  prayer  for  an  arbiter  was  admissible.^  The 
final  remedy  against  the  defendent  was  by  immissio  in  hona.^ 

In  interaicta  duplicia  the  sponsio  and  restipulatio  were  reci- 
procal, so  that  four  stipulations  were  submitted  to  the  judsxfi 

In  the  interdictum  uti  possidetis^  the  state  of  possession  during 
the  suit  was  regulated  by  auction,  and  awarded  to  the  highest 
bidder,  who,  if  he  did  not  ultimately  succede,  y^^iff^^p^y  the 
penal  sum  to  which  he  had  become  liable,  in  siddition  to  that  of 
the  licitatio,  for  which  he  usually  made  himself  liable  by  a  separate 
stipulation ;  this  was,  however,  not  indispensable,  as  it  was  re- 
Remedies  by       coverable  in  a  judicium  fructuariumy  or  secutorium^   otherwise 
judicia  fhic.       called  cascelUanum ;  in  addition,  he  had  to  surrender  the  object 
^Kdi^M^^^  itself,  with  all  realized  profits,  for  which,  or  its  equivalent,  d» 
judicium  secutorium  lay.^ 


Eztnordinary 
procedure  on 
mterdicti, 
militaiy  execu- 
tion* 


§   2273. 

Interdicts  were,  nevertheless,  even  insufficient  to  the  ends  of 
justice,  where  the  object  decreed  to  be  produced  was  not  capable 
of  estimation  or  indemnity  in  money ;  to  obviate  which  an  extra- 
ordinary remedy  was  applied,  by  which  the  magistrate  took  the 


*  Ulp.  fr.  Yindob.  Pauti  R.  S.  i,  11, 
§11. 

'  Fnjg.  Vat.  %  9a. 

*Gaiua  4,  ^  141-161-164  ^  Ulp.  Irag. 
Vindob. 


*  Gains  4,  ^  141,   162,  165 ;  Ck.  pn 
Ccc.  8  }  ad  fiun.  S,  ai ;  pro  TdH.  53> 

^  GU1U4,  ^  166-7. 
^  Caius  4,  §  166-169. 
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eraminarion  of  the  whole  question  into  his  own  hands,  and 
carried  out  his  decree  by  military  force  ;^  and  as  the  practice 
of  appointing  delegated  judges  fell  into  dissuetude,  this  extra* 
ordiiury  procedure  became  the  usual  mode  of  proceding,  die 
form  of  an  interdict  was,  it  is  true,  retained,  but  freed,  for  the 
sake  of  expedition,  from  the  formality  of  the  Ktis  dinunciatio  ;^ 
consequently,  when  the  defendant  opposed  and  refused  to  obey, 
the  further  proceding  was  at  once  before  the  magistrate'  himself, 
who  hence  sought  to  shorten  the  process  j  the  interdict  was 
allowed  to  drop  altogether,  the  magistrate  instituted  a  full  in- 
quiry, and  the  legal  principles  involved  in  the  interdict  were  only 
retamed  in  their  material  operation,  which  was  the  ultimate  form  uidaiate  form 
they  assumed  in  the  law  of  Justinian.^  of  interdicn 

We  now  come  to  the  consideration  of  these  interdicts  as  found  "°^  Jwdniaii. 
in  the  forty-third  book  of  the  Pandects. 

The  sorting  them  is  a  matter  of  some  difficulty,  and  various 
systems  have  been  adopted;  they  will  be  found  here  in  the 
following  order — exhibitory — restoritory,  and  prohibitory  j  the 
internal  order  in  each  being,  those  applicable  to  sacred  things, 
to  public  things,  to  private  rights,  to  private  immoveable  things, 
to  private  moveable  things. 

§  2274, 

In  the  interdict  de  lihero  homine  exhibendo^  the  origin  of  the  interdlctam 
English  habeas  corpus  may  be  traced.  de  libero 

^uem  liberum  bominem  dolo  malo  retitus^  exbibeasJ"  wteid*  "' 

Tlie  individual  object  df  this  edict  cannot  repudiate  its  benefits,^ 
nor  does  it  derogate  from  the  Lex  Favia,  It  extends  to  all  ages 
and  to  both  sexes,  where  the  party  is  not  sub  fote^te  patemoy 
because  diere  can  be  no  fraud  in  such  case,  f»/V  doh  mah  ran 
videtur  habere  qui  sua  jure  utHuri'^  nor  to  him  who  retatnsr  a 
free  man  without  fraua--«as,  for  instance,  his  own  child,  freed 
man,  or  the  like,  or  a  willing  person.^ 

If  dke  party  be  dearly  not  a  free  man,  this  interdict  hals  tio 
{dace,  because  the  status  chilis  cannot  be  tried  by  this  edict,  but 
must  be  referred  to  a  prx-judicial  action.^ 

The.  individual  must  be  publicly  exhibited,  that  is  to  say,  pro- 
duced ;  and  as  any  one  may  make  application  for  this  interdict,  it 
is  for  the  praetor  to  chuse  the  more  fitting  person  to  whom  to 
grant  it ;  and,  like  all  public  judgments,  it  cannot  be  twice  tried,^^ 

P.  43, 49  3»  pr*  i  I*  *\  2»^-509  h.  op.|  for  other  example* 

*  C.  a,  4,  5,  0 ;  C.  Th.  4, 23,  i ;  Wal-     of  this  dinbility. 

ter  L  c.  ^  700,  %  734.  ^  H-  3»  §  » 5  !<*•  4»  P'- 

*  Sjmmach  ep.  10,  4S,  53  ir  C  Th.  15,         *  Id.  13,  §  5. 
14,  9.  »  §  2044,  h.  op. 

*  1. 4,  15,  %  6  5  C.  «,  1,  3  J  C.  8,4,  1,  »«Id.  %  13. 
4  ;  C.  Th.  2,  4,  6 ;  C.  8,  i»  4. 
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laterdictDiii 
dc  libcfu  oc- 
hjbcndoitem 
ilncendis* 


mm 
hfOToiikt 
mother. 


except,  indeed,  some  perfidy  be  proved ;  or  if  the  defendent  being 
condemned,  prefers  submitting  to  the  litis  astin^tioy  to  producing 
the  man. 

The  interdict  may  be  prayed  against  an  absentee,  and  if  he  do 
not  appear,  his  goods  may  be  distrained  to  compell  appearance.^ 
It  will  not  lie  by  a  creditor  for  the  production  of  the  debtor.' 

The  interdict  is  perpetual 

The  interdict  di  liberis  exbibendis  ititn  ducendis  supplies  the  want 
left  by  the  inderdict  de  libera  homine  exhibendoy  by  extending  it  to 
children  ;  it  is  naturally  exhibitory.  J^/  quave  in  potestate  Lucii 
Titis  est,  si  is  eave  apua  te  est,  dolove  malo  tuA  factum  est,  quo  minus 
apud  te  essetj  ita  eum  eamve  exhibeas.^ 

Si  Lucius  Titius  in  potestate  Lucii  Titii  est  quo  minus  eum  Lmt 
Titio  ducere  liceat,  vim  fieri  veto.^ 

The  first  clause  of  the  edict  makes  the  interdict  competent  to 
him  having  the  paternal  power,  against  him  who  retains  the  object 
of  it.  The  mother,  however,  is  allowed  an  exception  against  the 
fiither,  in  virtue  of  rescripts  of  Divus  Pius,  and  of  Marcus  and 
Severus.*  The  res  judicata,  too,  is  a  good  plea,  though  the  judg- 
ment be  erroneous. 

The  production  is  imperative,  and  reason,  causa,  is  not  allowed 
to  be  allied  as  in  the  edict  de  libera  bamsne* 

A  husband  may  be  called  upon  to  exhibit  his  wife,  of  course 
where  there  has  been  no  canventia  in  maiium  mariti^  and  the 
difficulty  caused  by  this  anomalie  appears  to  have  been  fiiUy 
appreciated  by  the  ancient  lawyers. 

The  sequel  appears  originally  to  have  been  a  separate  edict  from 
the  above,  and  not  a  second  clause :  ^  it  is  prohibitory,  whereas  the 
former  was  exhibitory,  and  is  intended  to  secure  to  him  who  has 
the  right  to  bring  a  child  into  court,  the^tfj  ductianis,  btt  of  let  or 
hindrance  by  others. 

If  he  who  asserts  himself  to  be  the  fiither  be  a  man  of  known 
respectability,  and  honest  repute,  and  good  £uth,  he  may  keep  the 
child  till  the  day  of  trial,  but  otherwise,  a  tutor  must  be  appointed 
interimistically  for  the  purpose  of  custody.  Here,  also,  the  re- 
scripts of  Divus  Pius,  and  of  Marcus  and  Severus,  permitting  the 
mother  to  retain  the  child,  apply. 


Interaictniii 
de  ttbalit  ex- 
hlbendtt. 


§   2276. 

That  which  we  possess  of  our  own  right  we  can  obtain  the  pro- 
duction of  by  an  actio  exbibitionis,  which  even  extends  to  testa- 


1  Id.  %  15. 

•  Id.  4,  %  3. 

»  P.  43,  30,  pr. 

•  Id.  3,  pr. 


•Id.  1,^3;  Id.  3,45. 

•  §  5«^»  558,  655,  k  op. ;  P.  43i  V^t 
1,  §S5ld.  4. 
->  Id.  3,  §  f . 
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mentaiy  tablets  if  such  bdong  to  the  plaintiff  jure  dminii  ;^  but 

if  any  one  have  an  interest  in  inspecting  the  tablets  who  has  no 

proprietonr  right  upon  them,  he  must  appeal  to  the  interdictum  de 

tabidis  exhibendis  on  the  edict,  which  ran, — ^uas  tabulas  Lucius  Tenntofthe 

Titius  ad  causam   ttstamenti  sui  pertinentis  nliquisse  dicetur^  si  •^^'* 

ba  penes  te  sunty  aut  dob  malo  tuo  /actum  est^  ut  desinerent  esse^  ita 

eas  illi  exhibias.     Item  si  libettus  aliudve  quid  reUctum  esse  dicetur^ 

dicreto  comprebendam.^ 

This,  then,  is  an  exhibitory  inteiUict.  It  applies  to  all  tablets, 
whether  directly  or  incidentally  connected  with  the  last,  or  any 
other  testament  or  codicils,^  or  whether  such  be  Valid  or  not,  for 
the  word  reliquisse  is  to  have  the  widest  signification,  as  to 
deceased  persons,^  both  in  respect  of  the  object  or  of  the 
persons.^ 

The    interdict    naturally   extends  heyond    the   ^ear,^  and  is  Sammajyof 
competent  to  the  heir  and  other  successors,  against  whom   it  this  Interdict 
may  concern,  for  the  computation  of  the  measure  of  interest, 
gtstimatioj  which   the   plaintiff  may  have  in   the  whole  inheri- 
tance, if  he  be  the  instituted  heir,  or  in  the  legacy  if  he  apply  a 
legateeJ 

The  interdict  does  not  attach  where  suit  is  pending  as  to  the 
inheritance,  or  where  a  public  question  is  involved,  in  which  cases 
they  are  deposited  in  the  custody  of  a  fitting  person,  or  in  the 
adi  sacra*^ 

%  2277. 

The  history  of  the  interdictum  de  vi  et  vi  armata  has  been  Interdictum  de 
already  given  m  the  introduction ;  it  is  now,  therefore,  more  parti-  ^  «t  ▼»  armata. 
cularly  question  of  the  interdict  as  it  stands  in  the  Pandects :— * 
TJnde  tu  ilium  vi  dejecistiy  aut  familia  tua  dejecit,  de  eo  quaque  ille  Terma  of  the 
tunc  ibi  habuity  tantum  modo  intra  annum^  post  annum  de  eo  quod  ad  ^^^ 
eum^  qui  vi  dejecit^  pervenerit^  judicium  dabo. 

This  bterdict  is  usually  alluded  to  by  its  initial  words  unde  vi,' 
and  is  directed  to  the  immoveables  of  a  private  nature,  for  the 
recovery  and  retention  of  the  rights  appertaining  to  such. 

The  plaintiff  in  this  case  is  every  possessor  in  his  own  name, 
or  in  that  of  another,^^'  who,  directly  or  indirectly,  is  deprived  ^^  of 

'  P.  43y  5»  3»  §  5  9  P.  xo,  4,  3,  ^  S.  H.  C  Cm  din.  qua  ipedm.  juiiipr.  Cic 

*Id.  I,  pr.  ekliibet  «.  Qceronem  juit  pro  Ckc.  caov 

'  Id.  I  3  $  Id.  3,  §  X.  dixiae  ottenditur,  Ludg.  B.  1769 ;  F.  G. 

^  Id.  4  xo.  Fleck  com.  bina  de  ini;erd.  ti  et  rem.  ipolii 

*  Id.  I  3)  ^  XX.  Lipe.  X797 ;  Sar.  %  40. 

•  Id.  3,  §  x6.  »•  P.  43,  16,  I,  ^  9,  xo,  13 ;  C.  8,  5,  X  ) 
'  Id.  3,  §  xiy  xft,  X3.  Discussion  as  to  poss.  civ.  et  poss.  nat.  Thib. 
'  §  i%ijfh»  op.  i  by  this  exprevion  the      Syst.  d.  P.  R.  ^  209,  not  i.  I. 

temple  of  Vesta  was  doubtless  meant  "  P.  43, 16,  x  $  ^  3, 29,  45. 

'  P.  43y  x6 ;  Rub.  et  ejusd.  x,  §  43 ; 
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the  potatniBO  of  tbe  object  withovt  ^cBveiy  $*  it  eitemh,  Ao,  fo 
novcibks  upon  imiBoveaiUes,^  «iich  ms  fixtMns  w  finmitorB* 

Tho  de&adient  h  he  iiFho  is  the  iennediBMe  or  toediate  origin 
of  the  fonse/  but  ftot  a  third  ponessor,  or  an  heir  not  benefiied 
therebf .4  It  ifill,  abo,  lie  when  enf  one  has  appropriated 
tbe  po06etaio«  of  an  fAsentoe,  wbo  has,  hjr  ciicb  abaenee,  loil 
it.* 

The  prayer  is  for  restitution  of  the  posseseion,  and  aU  ^w* 
tinent  things,  pledgl*  ^  other,  whieh  may  be  thereapon  wiibin 
^eycar oofy  for  die  full  interest. 

T)m  sxeiptii  that  the  fdaindff  possess^  vi  out  clam  Mtt  ^£itfi0^ 
is  heie  pot  avaOaUe.^  Formerly,  theee  existed  aa  inttrtUttum  it 
clandntina  possasloniy  which  now  fiJls  of  itself,  inasmuch  at  the 
clandestine  obtaining  possession  no  longer  vitiates  it.^ 

The  ipterdict  is  available  in  the  caie  of  ejection  from  any 
real,  whether  jait  or  unjust  poeseasion^^  but  ^  it  w31  lie  lor  the 
ejeccton  of  a  nraier  or  procurator,  because  the  maseer  possesses 
hy  means  of  sueb.o  But  it  will  not  lie  by  the  Hbirtus^  or  chil- 
drfn,  against  a  patron  or  fiither  ejecting,  on  account  Kd  the  rtve* 
rence  due  to  those  persons,  except,  indeed,  incases  of  vis  armaia.^ 
The  benefit  of  the  interdict  exteada  to  the  heirs  of  the  person 
ejected. 
Summtir  of  In  summa,  theo,  this  interdict  is  competent  t$  the  plaintMF^ 

the  interdict,      recovering;  the  possession  of  an  immoveable  thing,  with  its  perti* 
nences,  though  moveable,  which  may  be  thereupon,  and  from 
'  which  any  one  has  been  ejected  hj  force,  and  to  his  heir,  against 

the  ejector  and  his  heir,  whether  he  have  so  ejected  in  person  or 
by  another,  but  not  against  an  heir  or  a  third  possessor,  witbin  the 
year  s  and  offer  that  time  /or  so  much  as  may  have  come  to  the 
possession  of  the  ejector. 

§  zzyS. 

Ne  vit  fiat  ei  The  htterdictum  ne  vis  fiat  ei  jui  in  fiossrssionem  missni  erit  lies 

qui  in  v^^^^^  fcr  obtaining  or  retaining  possession,  w^ich  is  fraudulently  inter- 
Bemmiww        j^^^j  ^^j^  ^  Superseded  by  anothe^^.     This  interdict  may  be, 

according  to  circumstances,  adipiscend^y  retinendsty  or  recttperatids 

possissionis.^^ 

?•  f  5*  »^»  »»  *  S-»»  331  W.  3f  4  i$i     P- 43»  «7»  3»  4  »o  5  C.  7t  3*»  »»• 

which  If  not  altered  hjr  C«  4»  (59  34  $         '  C.  S,  4,  nit. ;  San  %  4}. 

C.  8,  4,  7,  lO)  Ax^hc.  C  Q.  P.   I  voL         •  P.  43,   16,   i,  pr.5   |  31,  40,  411 

T  Hft.  p.  105-111 ;  IfiiKie,  ^itich.  z  tqV      U.  6 ;  C.  8,  5,  z. 

3  Hft.  p.  418-421  i  J.  Kr  Frits,  ntp.  ad         ^  P.  zo,  3»  7,  §  5  >  Say.  §  41. 


•  Id.  I,  ^  9,  zo,  aft,  H9  a6>  V^ 

»  Id.  z,  i  xa. 


2ucct.  quam  actionem  consututioi  L.  7, 
*.  unde  vi— (oncedat,  Frib.  1828 ;  contn,  ,  ,  _ 

of  courae,  S»y.  p.  481,  487,   but  mro-        >^Id«(43. 

^^l^'        .        ,  ,  "P-43f4»«fPr-5*«f  V3- 

•  !••  43.  »6»  I.  *  "-«5  >  M.  3,  ^  zo, 

ZI,  Z2. 
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No  special  pleas  were  here  aUowed  to  the  effect  that  the  defen- 
dent  has  not  acted  fraudulently ,  or  tAat  there  was  no  le^  grounds 
for  adjudging  the  possession  to  the  plaintiff.^  The  edict  runs,— 
Si  quis  doh  mahyficerit  quo  minus  quis  permissu  meoj  ejusve^  cujus  di  Tenni  of  tbe 
ea  re  jurisdictio  fuerit^  in  pessessione  bonerUm  sity  in  eum  in  factum  •**"^ 
judicium  in  (|iianti  ia  res  fuit^  oh  quam  in  possessionem  missus  eritj 
elabo. 

The  praetor  helps  to  possession,  and*  having  put  the  party  into 
possession,  maintains  him  in  it*,  and  recovers  it  back  for  him, 
should  he  be  fraudulently  deprived  of  it ;  hence,  this  iiiterdiet  has 
a  great  scope. 

It  carries  with  it  the  id  quod  interest  or  utiJitas  of  the  creditor,* 
and  being  penal,  indures  a  year  only  ;  nor  does  it  extend  against 
heirs,  except  in  respect  of  anything  which  may  have  come  to 
them  i  but  it  is  competent  to  heirs  and  like  persons. 

Wlien  it*  operates  as  a'  prohibition,  in  the  case  of  legacies  or  OpentiTe  effect, 
bequests-  in  trust,?  it  is  perpetual,,  and  extends  against  hbirs,  be^ 
cause  it  is  in  the  power  of  successors  to  avoid  the  interdict,)  by 
giving^  security. 

§  a279* 

Tht  canon'  hw  Has  introduced  extensions  of  these  two  inter-  Remediun 
diets  for  the  recovery  of  Ibst  possession,^  for  it  is  not  a  remedium  •poi"  -  »*  «!«*»« 
retinenda  possessionisy  under  the  denomination  of  remedium  spolii^  ntture. 
which  may  also  be  used  in  the  form  of  an  actio^ov  exceptio;  and 
although  it  coincided  in  all  materiar  respects  with  the  interdictum 
undi'viy  is,  nevertheless,  more  dastic  in  its  practical*  application  to 
summaiy  process,  than  the  interdict. 

Eveiv  one  can  take  advantage  of  it  who  Has  been  disturbed' in  a 
possession  ^/y^^rf^,^  not' obnoxious  to  common  law  (or  if  it  be  so, 
which  has  been  justified),  even  without  any  fraud  on  the  part  of 
tht  spoliafif ;  nor  dbes  it  matter  whether  the  possession  be  strictly 
such,  or  merer  quasi' possession,  in  the  most  general'  sense  of  the 
word^  of  either  a' real  or  personal  right,  which  the  party  has  been 
induced'  to  relinquish  by  means  o£  threats,  or  whether  tlie  object 
be  moveable  or  immoveable.^ 

I^II^s  unconditionally  against  heirs,^  or  a  third  possessor,  who 
acquired'  the  object,  witii'  knowledge  of  the  spolium^  though  not 
against  third  b,f,  possessoresfi  Nay,  it  even  lies  against  persons 
CD  vAom- reverence  is  due,  parents,  patrons,  and  the  Itkei^^ 

>  I j.  x»  ^  4}  5,  6.  obij  t.  X,  oU,-  14s  I  Fleck  L  c«  pL  97-999 

*  Id.  §  5.  io8^ixo;Hafidia4  t«  Baits,  fk  75-S3. 
» Id.  %%.  •  X.  5,  17,  5. 

^Dans.Sommar.  Process,  ^  I z.  *ln  6lo»*  «,  5,  3»«3>  i^   i)  Bothner 

*Thibaat  1.  c.  §  230;  HopfiierCom.  Tt  0«  R  L.  2/  t«  zs^l^  7^xx»  iBy  1^% 

§  xaii.  J.  U.  CnuDfr  optik.  t.  3,  p«  9J9  iqt}  coii^ 

*  In  6to,  %y  5,  a.  tra  Meyius,  P.  4,  Dec.  69,  V,  8,  Dec;  )S)t 
^X.  ft,  13,  »,  3,  4,  8,  10,  13}  Pttf.  ••X.  2,  13,  7. 
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Interdictum 
quod  yi  aut 
clam. 


Terms  of  the 
edkt. 


Annottncement 
mutt  DC 
definite. 


Tlung*  for 
wJUch  it  will 
Ue. 


§   2280. 

The  interdictum  quod  vi  aut  clam  is  restitutory  only,  and  lies 
where  a  person  does  a  permanent  injury^  to  another,  even  where 
he  has  no  right,  by  a  clandestine,  or  violent'  erecting,  demolishing, 
or  removal  of  an  immoveable,  or  the  immoveable  things  attaching 
thereon,  with  the  exception  of  fiuits. 

^od  vi  aut  clam  factum  esty  qua  de  re  agitur^  id  qwtm  ex- 
periufidi  potestas  est  nstituas. 

The  pkintifF  is  any  one  who  is  interested  in  the  act  being  left 
alone.^  The  defendent,  not  only  the  offender  and  his  heir,  but 
also  every  possessor  of  the  object,  with  the  only  difference,  that 
the  offender  himself  is  held  to  restitution  unconditionally,  and  tore- 
coup  the  plaintiff  fully  within  the  appointed  time,^  but  the  heir  only 
to  that  which  has  come  into  his  property  j^  a  third  par^,  however, 
can  only  be  compelled  to  restitution  at  the  charge  of  tne  plaintiff.^ 
The  defendent  may  defend  himself,  by  alleging  that  he  was 
obliged  to  do  the  act  to  preserve  his  own  property  ;7  or  that  the 
plaintiff  had  likewise  acted  secretly  or  violently  with  respect  to 
the  same  property,® 

The  edict,  then,  restrains  this  interdict  to  acts  affecting  the 
soil,  and  it  extends  to  the  slightest  act  done  after  prohibition,^ 
which  may  be  in  person,  or  by  attorney,  or  by  a  slave.^^  He 
who  comes  into  court  and  defends  himself,  and  offers  sufficirat 
security,  damni  infectiy  ceases  to  commit  violence. ^^ 

He  acts  secretly  who  conceals  from  his  adversary,  and  has  not 
announced  to  him  what  he  did ;  but  the  animus  celandi  is,  it 
would  appear,  sufficient.^' 

If  one  announce  one  thing,  and  do  another,  the  act  is  clandes- 
tine ;^'  or  make  the  announcement,  well  knowing  it  to  be  then 
too  late. 

The  announcement  must  be  categoric,  as  to  place,  day,  hour, 
and  sort  of  work ;  this  announcement  is  sufficient,  if  made  to  a 
husband,  when  the  wife  is  concerned.  In  all  cases,  the  real 
origin  of  the  order  must  be  sought  out,  through  never  so  many 
intermediataries.^^ 

The  things  for  which  it  lies  are  various,  but  they  must  all 
savor  of  the  realty ;   indeed,  they  must,  in  some  measure,  be 


»P.43,a4,  i,§4j  Id.7,§5,6,7,8; 
Id.  ID,  II,  pr.  ^  I,  a,  3;  Id.  18,  pr.j  Id. 
20.  §45  Id.  21,^  1,3. 

*  Id.  1,  §  2,  3,  5-95  Id.  3,  pr.  ^  1-4, 
7,  8 ;  Id.  4^  5f  pr.  §  z-io ;  Id.  18,  ^  z ; 
Id.  20,  pr.  4  X,  2,  3. 

»  Id.  7,  M  }  Id.  13,  §  3,  5  5  Id.  16. 
•    ^  Id.  I,  f  I ;  Id.  5,  ^  11-14  i  ^^'  ^t  iTi 

§45  W«  »S»  i  3-i»;  Id.  »i>  4  35  ^^ 
22,  pr. 

Md.  i5,§3. 


*  Id.  7,  pr.  §  I ;  Id.  li»  §  6 ;  Id.  Iji 
§  7 ;  Id.  14 ;  Id.  16,  ^  2  s  Hmk  bd 
Rhein.  Mus.  f.  I.  4  year,  i  pc.  p.  1-52. 

»  Id.  7^  §  4. 

'  Id.  7,  §  3 )  Id.  22»  §  2. 

*  Id.  I,  ^  10. 
"  Id.  2,  pr. 

»•  Id.  4  7,  8. 

» Id.  5. 

*«  Id.  5  in  fin.  &  6. 
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actually,  or  constructivdy  at  least,  affixed  to  it ;  such  as  branches 
of  trees,  tiles,  if  on  a  house,  ploughing  a  field,  or  making  a  ditch, 
things  thrown  into  a  well  so  as  to  corrupt  it,  for  living  water 
savors  of  the  realty,  statues  standing  in  a  public  place,  or  on 
sepulchral  monuments,  or  doors  thereof,  roots  of  vines.^ 

On  the  other  hand,  it  will  not  lie  for  tiles  in  a  heap,  locks,  Thiniilbr 
keys,  lattices,  specularia^  heaps  of  earth,  fellen  statues,  and  by  ^*"^^  **  ^^^ 
aiudogy,  fidlen  wood,  stagnant  water,  and  the  like,  quia  sob  non 
cobirtnt  sed  terra  sustinentur,^ 

No  distinction  is  to  be  made  between  the  copulative  and  dis-  Vi  et  clam 
junctive  et  and  auty  for  vi  et  clam  is  equivalent  to  vi  aut  clam^  ^^^^^ul^ 
the  two  being  reconcilable  with  each  other,  as  pulling  a  house 
down  in  the  night  time.' 

Any  one  having  interest,  may  apply  for  the  interdict,^  a  colmuSy  Suffidency  of 
fructuanr,  or  the  lord,  if  he  have  interest,*  a  partner  against  his  ">*««*• 
partner,^  an  heir  for  that  done  before  serving  himself  as  such  ;7 
Against  the  possessor  of  the  work,  or  party  ofFending,^  be  he  Aguottwhon 
one  or  more,  if  by  reason  of  common  conceit  with  one  or  all,  or  >'^«>> 
all  in  soliduMy  if  done  pro  indiviso,  if  one  of  his  own  motion  acted 
in  concert  with  all  these,  against  all  in  soliJuTnJ    Nor  does  satis- 
faction by  one  release  the  other. 

If  non-fruitferous  trees  be  felled,  then  the  lord  alone  can  move     , 
the  interdict,  but  if  they  be  fruit-bearing  trees,  then  the  fructuary 
has  the  right  to  move  the  interdict. 

§  2281. 

The  jm  bereditarium  is  based  either  on  civil  law,  or  on  the  Interdictom 
honorary  law  of  the  praetor  j  to  the  latter  two  remedies  apply,  the  ?«o™»  *»">*■ 
one  petitory,  termed  hereditatis  petitio  possessoria^  the  other  posses- 
sory, termed   the  interdietum  quorum  bonorum^   from  its  inidal 
wovAsy^^orum  bonorum  ex  edicto  meo  illi   possessio  data   estj  Terms  of  the" 
quod  de  bts  bonis  pro  berede  aut  pro  possessore  possidesy  possid"  *^^^ 
sresve  si  nibil  usucapatum   esset^  quod  quidem  dolo  malo  fecisti^ 
uti  dissineres  possidere^  id  illi  restituas.^^ 

This  remedy  is  grantable  to  such  as  are  in  a  position  to  prove  ~ 
their  jus  bereditarium^  to  a  certain  extent,  against  him  who 
possesses,  pro  berede^  or  pro  possessore^  without  being  able  to  assign 
probable  grounds  for  his  hiereditary  right,  and  puts  the  plainuflT 
into  possession,  leaving  the  adverse  party  so  ousted  to  his  petitory 
rem^y,  Ibr  proving  the  remote  grounds  on  which  he  claims. 

This  interdict  diflFers  materially  from  the  bereditatis  petitio^  An  Diffen  from  the 
which  the  prayer  of  the  plaintiff  is,  that  he  be  declared  the  real  ^lerejHtatii 
heir,  and  therefore  he  sues  upon  his  jus  bereditarium  in  petitorio ;  ^    ^' 

>Id.8-ii,§4.  *Id.  13,  ^3. 

»  Id.  10.  '  Id.  %  5. 

•Id.  XI,  J  5.  Md.  15. 

*  Id.  X  I,  {  10.  •  Id.  15,  §  2,  3.- 

*  Id.  12.  *•  P.  43,  2,  I,  pr. 
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wbcceafr  he  wJayo^takea  94tsaktif^  of  fhe  eiicl  vm^  §§M90mrk  ^tAj* 
Tbe  h$ri^Hti$  p^tiiia  «pf>Ueg  to  all  heieditaiy  que^dood,  wWthcs 
cocporcsJ  or  iiicorpoi:^^  $,  but  maismuclt  as  the  latter  cannot  ks 
objects  of  possession,  the  interdict  does  not  extead  to  then* 
The  hereditatu  petitU  requires  the  plaintiff  stcic%  to  prove 
hii  jns  bdredUarmm^,  and  the  evasions  of  tbe  defendent,  if  thej 
be,  accordiog.  to  the  legal  phrase,  altioris  mdugims^  they  s^uss  fa« 
all  examined  aad<  submitted  to  strict  tests ;  but  by  the  iiHerdict, 
the  plaindfT  simply  gives  prima  facUi  pr^oof  of  his  jus  heK^dir- 
taftium^  and;  all  iocideotal  pleas  ace  referred  to^  aa  btreJi^tis 
p4tkio^  The  operative  effect  of  this*  iiM»rdict  is<  te-  put  the 
plaintiiF  intoi  immediate  possession,,  which  he  could  sot  obtain 
by  the  hereditatis  petitio^  a  suit  which  might  indure  mfvqr  ]f6ar% 
during  which  the  adverse  paffty^  who  has  a  less  good  tide^  iS'left 
in  possession*.  The  usefid  aad  summary  nature  of  tfai»  procedr 
ing  caused  itSu  extension-  to*  civil,  heirs,  and;  has  liul  to:  i't^  heiag 
termed  utik^  when  briought  by  him,.aa  dmin^aished  fiiom  die  so- 
called  dsnctum^  when  applied,  for  a»  according  to  ita  original  tBl9e&- 
tion.  Thus,  fiar  example,  A  ha$<  been  hitherto  gen«Rdl]F  taketi 
and  accepted,  to  be  fihe  brother  of  C,  deceased ;.  but  a-  diatane 
rdadon,  B,  raises  a  quasiio  j/^/2/j,;alleging.  A  to  be  a«  bastacd,.  a 
position  requiring  long  and  tedioua  esfiammacion  \  heceupon*  A  is 
intituled  to  summarily  prove  his  legitimacy,  and  consequently  his 
right  of  inheritance  by  the  interdicium  quorum  bonorum  ntiU^ 
praying  that  the  other  party  may  be  referred  to  the  petitorium 
with  his  claims. 


Extefuioa  of 
the  ifiterdicc 
quorum  bono* 
rum  by  tbe 
edict  of 
Hadrian. 


§1  2282. 

This  interdict  has  received  a  further  extension*  witii  respect  to 
testamentary- heira,  in  which  ca^e  it  bears  the- long*  dt]ej,i&MMriE»9r 
ix  Lege  ultima  Codicis  de  Edictd  Divi  Hadrinni  tolUtab.^  The 
wordfk  of  this  law  ^re^-^Sancimus,  ut  si  quis  asse  vel  ex-  pvrti 
institutuSj  comptttnti  judicl  Ustamenium-  ostfnderity  non  cancel* 
latum,  nequi  abolitum,  neque  ex  quacunque  suar  fbrmse  parte 
vitiatum,  seu  qupd  in  prima  flguru  sine  onmi  vitkperatione  ad- 
pureatj  et  depoetionibus  testium  legittmi^  numeri  vallatum  ^t, 
mittatur  quidem^  in  pessessimem^  earum,  rerum^  qute  Ustatoris  fiurtis 
temporetfiierunt*y  non  autem  legitime  modi  ab  alie  detinentur^  et  earn 
ttstifitatibne  puUicarum  personarum  accipiat^  sui-  autem  si  aHquis 
contradicter  extiterit^  hunc  in  judicio  cempetenti  causa  in  posses^ 
tienem  miisionis  et  sub  seeuta  centlradictioms  ventilentur.^ 

Thus,  if  one  be  named  heir  in  a  testament  which  bears  no 
error*  on>  the  free  of  it,  in  prima  figura^  which  in  fact  is,  to  all 
appearances,  perfecdy  formal,  he  may  demand  that  he  be  put' into 


'  C.  6,  33. 

*Hopfner   Com.  §   12x1  ;.  Gcigcn  k, 
Cliick  RechtaTalle,  x  vol,  7  Foil.  LejKr 


sp.  500  med.  5 ;  Wettphal.  ▼• 
EitMf  del  teit.  Ac  ^  597. 
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pdsseftsion  •of  tte  inheritnce,  asWl  that  the  exc<i|>tiohs  of  heirs,  ab   - 
imtniat9^  a^unst  the  testament,  which  req^tire  tnmute  consldeht-* 
ixm^  Mxcifiiouis  Mhimis  indagimty  be  referred  to  a  special  tom-^ 
mittoan,  ^i  ftfaratum. 

This  interdict  obtained  its  denemfaiation  fttynd  riie  ciroun^ 
stance  of  the  probate  duty  introduced  by  the  lex  Julioy  which 
provided  that  all  heirs,  not  l^eiAg  tfgnates,  should  pay  five  pro 
centum  to  the  fiscus.  In  order,  then,  to  get  in  diis  viassima 
with  the  least  possible  delay,  Hadrian  directed  this  edict  to  the 
effect,  that  a  testamentary  heir  who  claimed  possession  of  the 
inheritance  within  the  year,  should  be  heard  without  delay,  but 
not  after  that  period ;  and  although  the  public  was  relieved  from 
this  tax  in  the  sequel,  the  term  allowed  to  the  heir  was,  neverthe- 
less, preserved,  until  abolished  by  Justinian,  who  allowed  heirs 
to  apply  for  possession  of  the  inheritance  until  the  expiry  of 
the  usual  period  of  the  limitation. 

Tlie  interdict  quorum  bonorum  is  restitutory,  and  lies  for  an 
universitas  bonorumy  but  not  for  singular  things;  it  is  likewise 
adquisitive. 

The  interdictum  quod  legatorum  applies  to  singular,  as   the  Interdictum 
Ibrmer  to  universal    things,  and  supposes  the  foUowing  con-  quod  legatomm. 
ditions:*— 

That  a  leptee  occupies  the  object  bequeathed^  without  the 
express  permission  of  the  testator,  or  his  heirs;  for  if  be  hmyt 
thiB  concurrence)  the  interdict  will  not  lie»^ 

If  this  have  taken  plaKre  before  the  heir  have  taken  postesskm 
of  the  inheritancei  the  le^tee  ha$,  by  his  appropriation^  coni^ 
mitted  a  spolium. 

If  the  heir  have  some  interest  in  the  retura  of  the  object^  as, 
for  instance,  for  the  purpose  of  calculating  the  amount  of^  arid  of 
deducting  the  falcidian  fourth ;  or  because  the  option  of  giving  the 
l^atee  the  thing  in  question,  or  some  other  object,  resides  in  the 
heir. 

Or  because  he  desires  to  give  security  for  the  deliver|r  to  the 
legatee,  shall  have  the  object  as  soon  as  these  difficulties  shall 
have  been  met ;  in  which  case  he  may  move  the  interdictum  quod 
Jggaterumj  praying  that  the  legatee  be  ordered  to  deliver  up  the 
object  ontil  the  difficulties  be  set  aside.  This  interdict  is  extended 
by  analogie  to  fidei  commissaj  which  have  been  thus  improperly 
appropriated.' 

The  edict  probably  ran  as  follows, — ^uod  kgatoritm  nomine  Terms  of  thb 
possideresj  dolove  possidere  desires^  non  ex  voluntate  ejus  ad  quern  interdict. 
ea  res  pertinetj  si  per  boiiorum  possessionem  non  stat  ut  satisdatur^ 
nisi  satisdatum  sit  restituas. 

»P.43,  3-  •€.  8,  3,  1. 
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iBterdictniii 
4e  pitcario. 


Jenmof  the 
edict. 


SuiHMiiy  of 
chit  wlsfdict. 


InteriictQin 
fhuidatorittm. 


This  interdict  is  restitutoiy  and  adquisitive,  competent  ta  die 
heir  or  boncrum  possessor^  who  gives  security  for  the  payment 
of  legacies,  or  fidei  commissar  against  the  legatee,  or  fidt  camnuh 
sariusj  who  has  occupied  the  object  despite  the  heir,  fir  restitu- 
tion, and  the  id  quod  interest.^ 

§  2284. 

The  intirdictuM  de  precario  lies  on  a  precarious  loan,  (pud 
trecihus  petenti  conaditur  iamdiu  quam  diu^  qui  concessit  patitur. 
This  not  being  actionable,  like  the  commodatum^  to  which  it  b 
dosely  allied  by  reason  of  the  duration  of  the  loan  being  uncer- 
tain, the  praetor  gave  a  restitutory  remedy. 

^od  precario  ab  illo  babes  aut  dob  malo  fecisti^  ut  desineru 
habere^  qua  de  re  agitur^  id  illi  restituas. 

It  may  consist  in  an  easement,  and  against  the  possessor,  be- 
cause one  may  possess  who  has  not  prayed  the  precarium^  or 
who  may  have  acquired  it  mediately  through  another,  or  he  maj 
have  become  mad,  or  have  died,  and  may  not  possess  in  bis  own 
name ;  nor  is  the  possession  divested  out  of  the  dominusJ  A 
precarium  may  consist  in  a  pledge  whereof  the  pawnor  has  prayed 
It,  for  the  pawnee  has  sufficient  interest,  and  the  possession 
is  certainly  in  the  owner. 

A  precarium  indures  after  the  transfer  of  the  object,  if  not 
recalled,  and  as  to  him  who  has  fraudulently  ceased  to  possess.^ 

Dolus  et  culpa  et  omnis  causa  est  prastanda  ;'  but  the  heir  is  only 
liable  quatenus  ad  se  pervenit, 

A  precarium  makes  the  person  chargeable  in  whose  name  it  is 
prayed  by  a  slave,  or  house  son,  with  his  knowledge,  otherwise 
the  action  is  do  peculioj  or  de  in  rem  verso ;  it  is  also  acquirable  bjr 
adoption  of  the  person  who  has  prayed  it.^ 

A  precarium  obtained  from  a  slave,  is  obtained  from  his  master.^ 

A  pupill  who  has  praved  a  precarium^  without  his  tutor's 
authority,  is  bound  bv  this  mterdict. 

Hence  this  interdict  is  competent  to  him  who  has  granted  a 
precarium  to  him  who  soueht  it,  and  to  his  heir  against  him  who 
enjoys  it,  or  has  fraudulenSy  ceased  to  enjoy  it,  and  his  htit^fr 
the  restoration  of  the  thing,  with  liability  for  fraud,  neglect,  ami  all 
rights  and  appurtenances. 

§  2285. 

The  interdictum  fraudatorium  lies  in  aid  of  the  actio  PauUianof 
in  &vor  of  creditors,  but  is  one  of  those  laws,  the  nature  of  which 


1 

*i  155«»  ^'  op-5  P-  43»  »«»  h  h  31 
Id.  14. 

•Id.  fi.4t.  «. 


*  W.  7,  *  »3. 

*  Id.  §  6. 

<  Id.  16. 
^  Id.  19,  §  I. 

*  Thib.  Sytt.  d.  P.  R.  §  6SS. 
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must  be  inferred  from  the  principles  applicable  to  interdicts  in 
general  not  having  been  explained,  nor,  indeed,  more  than  alluded 
to  in  the  Digest. 

It  lies  for  the  fraudulently  counselling  to  cheat  creditors,  by  Lia  for  chett. 
administering  and  handing  over  an  estate  of  doubtful  solvency  to  ^^^  cndlton 
another  by  a  trustee ;  the  receiver  is  here  not  in  fraud,  and  the 
remedy  is  necessary,  because,  renuto  fidei  commissoy  the  trustee 
cannot  be  compelled  to  administer  the  estate.^ 

In  the  second  case,  it  appears  to  lie  when  the  debtor  of  a  OrpapiUt. 
pupill  has  paid  the  money  to  the  creditor  of  the  tutor  on  the 
delegation  of  the  tutor.  A  liberatio  accrues,  that  is,  the  payment 
operates  a  release,  if  it  be  not  proven  that  this  have  been  done  by 
fenudulent  connivance  with  the  tutor ;  but  the  creditor  of  the 
tutor  is  liable  to  the  pupill  by  this  interdict  j  if  it  turn  out  that  he 
was  a  party  to  the  fraud.^ 

^  2^86. 

When  a  plaintiiF  pursued  his  jight  according  to  the  ordinary  inteniictum  ne 
course  of  law,  he  did  so  by  an  action  j  but  when  he  sought  to  v^^  *?  ^*>^ 
prevent  an  injurv,  the  better  and  more  speedy  means  was  by  an  "*^  *'* 
interdict,  which  is  also  termed  an  action  on  the  case,  or  infactumy 
some  deny  the  summary  nature  of  these  inhibitory  remedies.' 

In  the  first  categorie  of  prohibitory  interdicts  may  be  placed 
those  applicable  to  Sings  which  are  divinsy  and  publici  jurist 

The  interdictum  ne  quid  in  loco  sacro  fiat  included  res  sacra^  and 
the  public  res  sanct^s^  and  is  popular,  that  is  to  say,  the  right  of 
praying  this  interdict  is  not  confined  to  the  administrator  of  such 
things^  but  is  competent  to  any  member  of  the  public  agamst  him 
who  may  infringe  the  law  for  the  restitution  of  that  which  is 
illegally  detained,  and  inhibition  for  the  future.^ 

The  edict  ran  in  general  terms, — In  loco  sacro  facere  inve  eum  Tenm  of  the 
immitere  quod  vetofi  inteniict. 


§  2287. 
Towards  the  end  of  the  forty-third  book  of  the  Digest,  we  find  Interdictnm  de 

---"-"  '  '  mortuo  i" 

ferendo. 


the  interdictum  de  mortuo  inferendo^  in  which  there  is  an  option  of  ^^^^^  ***- 


an  actio  infactum.9    The  edict  runs — 
'   ^y^  quave  ille  mortuum  inferre  invito  te  jus  est^  quo  minus  ills  eo  Tenm  of  the 
eave  mortuum  inferre  et  ibi  sepelire  liceat^  vim  fieri  veto*  interdict. 

»• 

*  P.  36,  Xy  67.  linde  Civ.  Proc  4  Aufl.  ^  3421  Miihlen- 

'  P.  46,  3,  96.  bruch  Pand.  t.  i,  p.  29 1, 292. 

'  Merenda  contror.  L.  24,  c.  39,  ^4,  ^  §926-929,  h.  op. 

XI,  17$  C.  45,  %  52-60;  Sav.  Zeitschr  'f^.  43,  6,  pr. 

5  vol.  n.   X ;  &IT.  p.  4x0-4x8  ;  sed  vide  *  Id.  2,  3. 

C.  8,  1,4;  C.  Th.  4,  22,4;  C.  Th.  2,4,  'P.  43,  8,  x,  §  34  j  Id.  2,  §  2 ;  C.  i, 

5,  6  ;  C.  8,  4,  85  C.  8,  5,  1 5  C.  xi,  47,  3,  10. 

14;    Bayer    Theorie    des   Sammariachea  '  P.43,  6,  x  ;  P.  43,  8,  2,  §  19. 

Proceaea,   2   Aufl.   p.   162,    x66,   X67;  '  P*  43»  6,  x,  pr. 

vox.  III.  4  C 
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InCerdQctoffl  de 

•epulchit) 

sdificando. 

Tenntofthe 
interdict. 


Snglith  and 
foreign  panlldt. 


The  interdict  is  prohibitory,  and  extends  not  only  to  the 
ground,  though  it  be  a  locus  purusy  but  to  the  road  leading  thereto ; 
and  is  competent  to  the  dominus  against  him  who  would  prevent 
the  burial  of  a  dead  body  contrary  to  right.^ 

In  England  there  is  a  common  law  right  of  burial,  and  an  in- 
junction will  lie  where  the  interdict  lay  for  its  free  exercise. 

It  is  a  common  fallacy  in  England  that  a  right  of  way  is  con- 
stituted wherever  a  corpse  has  passed,  of  foot  or  carriage,  accord- 
ing to  the  mode  in  which  •the  corpse  was  transported.  This 
popular  superstition  may  be  referable  to  the  Roman  law  j  ^  but  in 
fact,  it  can  at  most  be  proof  of,  or  a  means  of  trying  a  right  of 
way, 

.      §  2288. 

• 

The  inUrdictum  di  sepulchro  adificando  lies  against  him  who 
interferes  to  prevent  the  erection  of  a  sepulchral  monument 
against  risht,  and  is  prohibitory. 

^0  illi  jus  ist  invito  U  mortitum  inferre  quo  minus  iUi  in  eo  Iocq 
sepulcbrum  sine  dob  maloj  adificare  liceat^  vim  fieri  veto.^ 

This  edict  was  promulgated  out  of  respect  to  the  feelings  of  the 
relations  of  the  deceased,  and  extends  to  all  cases  in  which  impedi- 
ments are  offered  to  him  wishing  to  build,  by  obstructing  the  con- 
veyance of  material,  the  erection  of  machines,  and  the  like ;  and 
applies  equally  to  new  erections  or  the  repair  of  ancient  construc- 
tions. 

This  interdict  is  very  necessary,  because,  after  one  inhuma- 
tion, subsequent  burials,  and  the  erection  of  monuments,  cannot  be 
prevented,  even  though  within  the  prohibited  distance  \  but,  pre- 
viously, the  novi  operis  nuntiatio  will  save  the  right. 

The  supervision  of  the  repair  of  monuments  was  in  the  pon- 
tifical college,'  as  in  England  in  the  ordinary.  Under  this  head  is 
mentioned  a  spurious  lex  regia^  viz.,  that  no  pregnant  woman  can 
be  buried  until  she  has  been  opened,  to  see  if  the  child  be  living, 
lest  human  life  be  sacrificed.^ 

In  the  Ottoman  empire,  the  police  regulations,  Taxim^  decree 
that  burial  shall  take  place  within  twenty-four  hours  after  the 
decease;  and  there  being  there,  as  in  England,  no  competent 
visitation  of  the  dead,  as  in  Germany,  Italy,  and  France,  persons 
are  often  inhumed  alive.^ 

The  practice  varies  in  most  parts  of  the  continent,  but  in  many, 
the  dead  are  immediately  removed  to  a  public  building,  to  guard 
against  infection  and  pestilence.     There  they  are  set  on  wires, 


«P.  11,7,8. 

•  Id. S  3- 

»P.  11,7,  1,^5. 

♦  Id.  5. 
•Id.  2. 

*  A  child    wat    rescaed 


in  the    great 


Turkish  cemetery  of  Scataxi  {Chrf»- 
polia)  hf  a  paiier  bjr,  who  heard  it  ciji- 
the  mother  hainng  been  delivered  in  the 
grave.  The  chUd,  now  an  old  man,  ii  still 
living  in  Constantinople  under  tbe  nafflt 
of  Allahverdee  (Ood  hath  given  life). 
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and  watched  until  decomposition  takes  place,  and  the  visiting 
physician  gives  his  fiat  for  burial. 

By  the  Ottoman,  as  by  the  Roman  law,^  the  place  i$  made 
religiosus  by  the  burial  of  a  dead  body ;  nor  can  the  body  of  a  true 
believer  be  taken  up.  To  the  chiefs  of  other  religious  com- 
munities is  left  the  care  of  their  own  places  of  sepulture,  who 
can  claim  the  interference  of  the  aut{^orities,  »<  sepulchrum  vioktur^ 
which  is  cheerfully  afforded. 

§    2289. 

This  interdict,  relative  to  public  rivers,  forbids  any  interruption  interdictum  nt 
to  the  craft  navigating  thereon,  quo  minus  Hit  in  Jlumine  publico  »»  flu«uie , 
navem  ratem  agere^  quovi  minus  per  ripam  onerariy  ixomrare  liceat  ^„  u^^r* 

vim  fieri ^  veto,  Tenns  of  the 

Item  ut  per  lacum^  fossam^  stagnum  publicum  navigare  liceat^  interdict. 
interdicam.^ 

The  first  clause  of  the  bdict  applies  to  public  rivers,  and  the 
latter  to  lakes,  canals,  and  ponds,'  and  secures  vessels  of  all  deno- 
minations, in  going  and  retilrnbg  in  such  water,  or  in  loading  and 
discharging  on  the  banks  of  such  places.  The  interdict  is  granted, 
utiliter^  to  those  who,  having  hired  such  places,  forbid  fishing,  and 
in  favor  of  those  who  are  interfered  with  in  driving  their  cattle  to 
drink  at  a  public  river. 

It  is  perpetual,  prohibitory,  and  competent  to  the  person  inter- 
fering with  the  free  use  of  the  river,  lake,  canal,  or  pond. 


§  2290. 

The  same  law  which  applies  to  public  ways  on  land,  equally  Ne  quid  in 
affects  those  by  water,  provided  such  rivers  and  their  banks  be  flumine  publico 
public.     Ne  quid  in  Jlumine  publico  ripave  ejus  facias^  ne  quid  in  ^^UJ^^^ 
Jlumine  publico  neve  in  rtpd  ejus  immtttasy  quo  statto  tterve  navigatio  getur. 
deterior  sit^  fiat.^ 

^uod  in  Jlumine  publico  ripave^  ejus  fiat ^  sive  quid  injlumen  ripa'*  Tenm  of  th» 
neve  ejus  immissum  babes  quo  statio  iterve  navigio  deterior  sity  fiaty  interdict, 
restituasfi 

A  public  river  is  defined  to  be  that  which  is  perennial  or  ever 
flowing,  iewaosy  as  distinguished  from  a  winter  torrent,  x.€ifid^pos ; 
but  this,  although  one  of  the  essentials  of  a  public  river,  is  not 
alone  sufficient  to  constitute  it  such ,    it  must   also   be  navi- 

'  See  Layard's  Ninerehy  where  he  /e-  ibidem    stagnantem.      Fossa    est  recepti- 

moTes  graves  on  proving  they  could  not  culum  aquae  manufactum,  P.  43,  14^  t,^ 

have  been  true  believers,  not  being  placed  §  3t  4>  5> 
with  the  feet  to  Mecca.  *  P.  43,  12,  i,  pr. 

'  P.  43»  »4»  i»  P'«  t.  *  P-  43»  "i  «>  I  »• 

'  Locwqui  in  perpetuamcontinetaquam.         '^  Id,  §  19. 

Siagntim  quod  temporalem  continet  aquam 
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gable,^  otherwise  the  edict  does  not  apply,  except  utiliter  for  the 
impediment  to  the  course  of  a  private  river. 

It  is  also  necessary  that  the  act  complained  of  should  be  in- 
jurious to  the  navigation  in  some  respect  or  other,  by  rendering 
the  current  more  rapid  and  the  like. 

The  banks  of  a  river  are  those  which  contain  it  under  ordinary 
circumstances,'  thence,  whence  they  begin  to  verge  towards  the 
water ;  the  Nile  is  instanced  as  an  example  of  a  river  overflow- 
ing its  banks,  yet  the  banks  are  those  which  bound  the  riyer  under 
ordinary  circumstances,  to  preserve  which,  acts  may  be  justified ;' 
but  as  to  the  aheusj  or  bed  of  a  public  river,  which  changes 
its  course,  it  converts  private  land  over  which  it  permanently  runs 
into  public. 
Second  clause  of  The  second  clause  of  the  edict  applies  more  cspeciaHy  to  the 
the  edict.  ports,  stationes^  of  navigable  rivers,  and  is  restitutory ;  in  which  it 

differs  from  the  first  clause,  which  is  prohibitory.^ 
It  prohibitonr,         The  edict  is  perpetual,  and  lies  against  all  offenders  who  may 
^a^^I?*^^   be  inhibited  and  compelled  to  restore* the  river  bank,  or  harbour, 
to  its  original  state. 

This  edict  will  not  apply  to  the  sea,  the  seashore,  or  ports  of  the 
sea  i^  but  an  interdict  of  a  similar  effect  appears  to  have  lain  in 
that  case,  m  quid  in  mart  invi  litton  quo  partus  static  itervt  navip^ 
diterius  fiatn 


perpetual. 

The  edict  oe 
quid  in  mare. 


Interdictum  ne 
quid  in  flumine 
publico  fiat  quo 
aliter  aqua  lluat 
atque  uti  priore 
antate  ftuxit. 
Tenmofthe 
bterdict. 


It  prohibitoiy 
and  reatitutDiy. 


§   2291. 

The  next  interdict  applicable  to  rivers  was  more  special,  and 
affected  the  supply  of  water,  ne  quid  in  flumim  publico  fiat  qu» 
aliter  aqua  fluat  atque  uti  priore  astate  fluxit ;  whereas  the  former 
and  more  general  one  is  directed  to  the  navigation.^  The  edict 
runs, — In  fiumine  publico  inve  ripa  ejus  facere^  aut  in  flumen 
ripamve  ejus  immittire^  quo  aUter  aqua  fluat  quam  priore  estate 
fluxity  veto, 

^od  in  fiumine  publica  ripave  ejus.factumy  sive  quid  in  flukun 
ripamve  ejus  immissum  habesj  si  ob  id  aliter  aqua  fluit^  atque  uti 
priore  arstate  fiuxit^  restituasJ 

The  first  clause  is  prohibitory,  and  therefore  prospective ;  the 
latter  restitutory,  and  therefore  retrospective.  Its  application  is  to 
all  public  rivers,  whether  navigable  or  not ;  and  the  word  aliter 
applies  to  every  species  of  change,  provided  it  be  not  for  the  pre- 
servation of  the  banks  ;^  or  the  protection  of  the  petitioner's  own 
lands,  so  long  as  it  be  done  without  damage  to  others.  The 
beds  of  rivers  are  more  certain  in  summer  (which  is  the  season 
between  the  vernal  and  autumnal  equinox)  than  in  winter,  their 


*  Id.  ^  II. 

•  Id. §  5. 
>  Id.  §  16. 

♦  Id.  §  »o. 


»  Id.  §  17. 
Md.^ii. 
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State  during  the  prior  astas  renders  its  former  course  more  free 
from  doubt  than  an  average  of  years  would  do. 

This  interdict  is  popular  and  perpetual,  and  lies  against  him  only  Summary  af 
who  has  diverted  the  water  and  his  heirs  prohibitorily,  and  for  ^^  mtefdict^ 
restitution.^ 

§  2292. 

The  edict  de  ripa  munienda  is  imitated  from  the  di  via  publica  Tnterdktum  de 
rejicienday  in  the  interest  of  general  traffic,     ^uo  minus  ilU  in  npa  munienda  s 

/»       •       A    ?/•        •*  A        /•  'm.  '^^        •     •  'a.         Its  term*. 

Jiumine  publico  rtpave  ejus  opus  facere^  rtpa  agrtve^  qut  area  npam 
€sty  tuendi  causa  liceaty  dum  ne  ok  id  navigatio  deterior  fiat^  si  tibi 
damni  inficti^  in  anms  decern  viri  boni  arbitratu  vel  cautum  vel 
satisdatum  estj  aut  per  ilium  non  staty  quo  minus  viri  boni  arbitratu 
caveatur  vel  satisdetur^  vim  fieri  veto,^ 

Every  repair  of  the  bank:  of  a  public  river  is  therefore  to  be 
tolerated  which  does  not  interrupt  or  injuriously  affect  the  navi- 
gation, but  he  must  give  security  against  future  damage  for  ten 
years,  the  amount  to  be  assessed  by  arbitration  -,  this  interdict  is 
granted  to  those  who  dwell  sufficiently  near  the  stream  or  possess 
estates  on  the  opposite  side.  The  interdict  being  only  prohibi- 
tory, and  not  also  restitutory,  must  be  applied  for  before  the  work 
is  commenced ;  for,  afterwards,  there  is  no  mode  of  making  it 
effective,  and  recourse  must  be  had  in  case  of  damage  done  to  an 
actio  injuriarum. 

This  edict  did  not  extend  to  the  banks  of  lakes,  canals,  and  ponds.  Analogical 
but  has  obtained  this  extension  by  analogic,  or,  more  probablv,  by  cxtenaion. 
an  interpolation  of  the  commissioners  into  the  fragment  of  Ulpian, 
as  is  inferable  from  the  expression  sed  idem  erit  observandum^  &c.^ 

§  2293.  ^ 

The  next  class  of  interdict  applied  to  public  places  and  high-  Interdictum 
ways,  intituled  interdictum  ne  quid  in  loco  publico  vel  itinere  fiat^  and  "^/JJ"**  *".**^** 
is  perpetual  and  competent^  to  any  member  of  the  public,  but  ^^l^t, 
more  especially  to  him  who  may  be  obstructed.     The  edict  runs, 
— Ne  quid  in  loco  publico  facias ^  inve  eum  locum  immittasy  qua  ex  re  Terms  of  the 
quid   illi  damni  detur^  prater quam    quod    legCy  senatus  consultOy  interdict. 
edictOy  decretove  principium  tibi  concessum  esty  de  eOy  quod  factum 
erity  interdictum  dabo.^ 

In  via  publica  itinereve^  publico  facerey  immittere  quidy  quo  ea  viay 
idve  iter  deterius  sity  fiaty  veto? 

^uod  in  via  publica  itinereve  publico  factum  immissum  habesy  quo 
ea  via  idve  iter  deterius  sity  fiaty  restituasJ 


*  Id.  §  9  &  10.  ^  P.  ^Zi  Sf  *9  F"* 

*  P.  A3,  15,  f ,  pr.  •  Id.  ^  ao. 
3Id.^6.  'W.§.3S. 

*  P.  43,  8,  a,  §  44. 
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^a  minus  tUi  via  publica  itimreve  publico  ire  agere  liceat^  vim 

fieri  veto,^ 

Diidacdoii  The  edict  applies  to  thiQgs  dedicated  to  .the  public  use,  and  is 

between  puUac    directed  against  anv  act  whereby  the  enjoyment  of  them  may  be 

dationroit£°"    interfered  with,  ana  is  in  supplement  to  certain  other  laws, Senatus 

Consulta  edicts,  and  royal  decrees.  Under  public  ways,  or  the 
royal  highway,  are  comprehended  the  accommodation  boundary 
roads  prescribed  between  contiguous  farms;*  those  difler  fipom 
military  roads,  which  always  abut  upon  the  sea,  public  rivers> 
cities,  or  like  termini ;  whereas  these  vicinal  roads  abiit  on  such 
military  roads. 

To  build  a  mole  into  the  sea,  or  to  fish  therein,  or  do  other  acts  ia 
a  public  place,  is  not  obnoxious  to  the  edict  per  5/,  except  special 
damage,  let,  or  hindrance  be  proved,^  qua  ex  re  illi  dammtm  dttuTy 
or  qua  ea  via  idve  iter  deterius  sit  fiat^  or  quo  minus  .  ,  •  ire 
agere  liceatj  in  which  case  tbc  prastor  orders  it  to  be  restored  to  its 
original  condition^  {restituas)^  by  taking  away  what  has  been 
thrown  down  or  otherwise. 

If  damage  be  done  to  a  public  place  by  a  private  aquaeduct  or 

river,  an  action  lies  against,  the  individual  by  the  Twelve  Tables^ 

or  de  noxa. 

Power  to  com-        It  appears  that  there  was  power  to  compell  im  oiFender  against 

pell  demolitioii.   xbis  edict,  to  demolish  and  remove  what  he  had  built  contrary  to 

common  right,  ne  ruinis  urbs  deformeretur i^  and  the  Court  of 
Chancery  can,  in  lik^  manner,  compell  the  demolition  of  an 
obstrucuon,  whether  public  or  private,  by  what  is  termed  a  man- 
datory injunction,  as  against  continuing  the  removal  of  the  stop- 
gate  of  a  canal ;  against  the  continuance  of  stables  improperly 
built  in  an  ornamental  garden  ;  or  of  a  railway  tunnd,  which  had 
the  effect  of  completely  destroying  the  road.'' 

§  ^^94- 

Interdictum  ne  The  iEdilitian  edict,  giving  a  remedy  by  the  interdictum  intituled 
^uid  in  Tia  pub-  de  via  publica  et  si  quid  in  ea  factum  esse  dicatWy  applied  to  the  dty 
'^  ^^'  of  Rome  as  the  former  edict  to  the  country.     This  fragment  is 

professedly  taken  from  the  liber  sirigularis  of  Papinian,®  de  officio 
Mdilium^  and  from  its  being  in  Greek,  it  is  presumable  that  that 
work  served  as  a  compendium  of  the  law  on  this  'subject  also  in 
Byzantium,  and  forbade  interference  with  the  soil  by  digging, 
undermining,  or  building  in  the  public  streets,  with  a  provision  for 
the  restitution  of  the  status  quo  ante  and  interference  with  the 
public  trafEc  and  health,  by  throwing  out  ordure,  Kovpov^  carcases^ 
P€Kphj  or  hides,  hipfiara^  and  the  like  (doubtless  of  animals),  under 

'  Id.  ^  45.  '  Robinson  ▼.  Bjrron,  i  B.  C.  C.  5SS} 

•  P.  43,  7,  3,  pr.  J  P.  43,  8,  X,  §  »a.  Lane  ▼•  Newdigite,  10  Ves.  194$  Black- 

'  P.  43,  S,  I,  \  S.  more  ▼.  Gbunorgan  Canal,  i  M.  and  K. 

Md.§43.  I5f»»83. 

«  Id.  5.                       •  Id.  7.  •  P^3»  io>  h  F- 
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the  same  provision.  A  wheelwright,  TiKTa>vrp6xov9y  might  place 
a  chariot  outside  if  it  did  not  interfere  with  the  exercise  of  the 
right  of  carriage  way  j  and  a  fuller,  Kpotf^^vsy  might  hang  out  gar- 
ments to  dry.^ 

These  were  questions  under  the  cognizance  of  the  metropolitan  An  MM^stn 
police,  as  in  London  and  most  other  municipalities  in  England;  '^Q^^y* 
the  words  of  the  edict  are  not  given,  but  probably  were, — ^od  in 
-via  publica  factum  effoisum^  subrutum^  constructumy  immissum  habesy 
quo  ea  via  tdvi  iter  deterius  fiaty  restituas*  The  edict  also  injoined 
the  duty  upon  the  sediles  of  caring  for  the  repair  of  the  streets  and 
bridges,  and  for  the  repair  of  walls  of  all  sorts  abutting  on  the 
public  streets,  which  were  in  a  condition  dangerous  to  the  public. 

§  2295. 

The  interdictum  de  via  publica  et  itirien  publico  reficiitido  applies  loterdictom  de 
both  to  rustic  and  urban  ways,  and  to  the  obligation  incumbent  7?  p«biica  et 
upon  every  one  to  keep  the  public  way, repaired  according  to  the  J^fi^J^.  ^ 
frontage  of  his  own  house,     ^uo  minus  illi  viam  publicam^  itervt 
publicum  aperirey  reficere  ticeat^  dum  ne  ea  via  idve  iter  deterius  fiat^ 
vimfieri  veto,^ 

The  word  aperire  means  to  maintain  the  roadway  at  its  ancient 
height  and  width ;  the  keeping  free  and  clean,  purgare^  and  at  its 
original  level,  whlbh  is  an  incident  of  refectio;  but  in  so  purging  or 
repairing  the  ways,  care  must  be  taken  to  throw  nothing  on  the 
adjoining  fields,  the  tloing  which  subjects  the  offending  party  to 
an  action  of  injury :  disregard  of  this  edict  will  not  be  excused 
by  the  plea  that  the  road  has  ceased  to  be  public,  because  no  road 
ceases  to  be  public  by  non  user.' 

The  interdict  is  perpetual  and  popular,  lying  against  all  parties  Summaxy  of 
who  shall  have  infringed  it,yirthjB  computed  amount  of  the  injury  thu  intcrdkt. 
suffered.^ 

§  2296. 

Connected  with  the  above  interdict  is  that  de  loco  publico  Jru-  loterdictom 
/iwfc,*  the  object  of  which  is  to  protect  any  one  who  has  duly  ^^  p«Wico 
hired  any  public  thing,  qui  publicum  qui  conduxit^  as  in  the  case  of 
&rmers  of  the  public  taxes  ;  contractors  for  public  works  would 
also  be  included,  also  those  who  had  obtained  a  right  on  a  public  place 
by  hiring  or  procuring  the  concession  of  a  right  upon  it,  such  as 
placing  a  statue  there  ^  or  the  like,  which  was  readily  granted,  as  it 
tended  to  improve  the  city.     For  the  protection  of  these,  the 
prsetor  edicted — ^uo  minus  loco  publico^  quem  isy  cui  locandi  jus  Terms  of  the 
jTuerity  fruendum  alicui  hcavity  «,  qui  conduxit  sociove  ejus  ex  lege  ^^^^^^ 
Jocationis /rui  liceatj  vimfieri  veto. 

» Id.  %  4.  *  Id.  1,  §  3. 

•P.  4^,  II,  I,  pr.  *P-43»9t  »• 

«  Id.  a.  « Id.  2. 
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Nonciatio 
aoTi  opens. 


Andent  form 
of  the  noB- 
cUtio. 


Termi  of  the 
edict. 


§  2297. 

The  Roman  law  recognizes  some  modes  of^  procedure  which 
cannot,  strictly  speaking,  be  called  interdicts,  but  which  are  so 
closely  connected  with  that  summary  mode  of  procedure  as  to  be 
properly  treated  in  this  place. 

It  has  been  seen  that,  where  any  one  commits  an  injurious  act 
on  the  land  of  another,  the  .par^  damaged  has  his  remedy  by 
the  interdict  aut  vi  aut  clam  for  restitutio^  or  repair  of  the  damage ; 
but  when  it  is  a  question  of  a  work  not  yet  begun  the  measure 
is  preventive,  and  the  means  to  the  end,*prohibitory  ;^  thus  every 
one  who  holds  himself  aggrieved,  or  in  the  case  of  property  of  a 
community,  each  and  every  citizen'  can  compell  the  other  party  by 
an  operis  novi  nunciatioj  made  according  to  a  certain  form,  to  desist 
from  his  work  until  the  question  have  been  decided,  or  that  be  give 
security  to  be  answerable  for  contingent  daiAage^  If  he  reAse  to 
do  this,  the  interdict  for  restitution  issues  ;^  and,  e  converso,  by  the 
nuntians^  should  he,  after' security  given,  continue  in  his  obstruc- 
tive course.^ 

The  mode  in  which  this  annunciation  was  made  in  ancient 
times  is  a  matter  of  controversy ;  Hotomann^  asserts  that  it  could 
be  done  verbally  by  a  solemn  form  of  words,— Z)/fftf»ri0,  tibi^  nee 
quid  in  illo  loco  novi  operis^  me  invito^  frcias^  «r  by  the  act  of 
throwing  a  pebble  at  the  work  about  to  be  commenced,  which  is 
describ^  as  vis  quadam  festuciaria  et  civilis,  « This  is  suppdted  to 
be  a  fictive  dispersion  of  the  materials,^  driving  the  undertaker  of 
the  new  work  to  resort  to  some  remedy  against  him  who  thus 
prohibited  him  from  proceding,  whereupon  cause  was  shewn,  and 
the  matter  adjudicated  upon. 

The  prstorian  edict,  giving  the  interdict,  runs, — ^em  in  hcum 
nuntiatum  estj  ne  quid  operis  novifierit^  qua  de  re  agitur^  si  de  ea  re 
satisdatum  est^  quod  ejus  cautum  sit  aut  per  te  stet,  quo  minus  satis- 
detur^  quo  minus  iUi  in  e9  loco  opus  facere  liceat^  vim  fieri  veto.^ 

The  later  law  from  this  principle  became  developed  into  a 
regular  system,  adapted  to  the  different  state  of  society.  Thus, 
when  any  one  has  commenced  the  erection  or  alteration  of  an 
artificial  work  attached  to  the  soil*®  contrary  to  right,  the  person 
aggrieved  can  prohibit  the  continuance  at  any  moment,^^  in  divers 
ways ;  and  first  by  acts. 

These  acts  are  competent  to  those  only  who  defend  a  possession 


>  Qc.  pro  Tail.  53  ;  P.  43,  24,  i,  pr. 
i-S  J  Id.  7,  §  5. 

«P.  39,  I,  I,  S  1,  11-14;  W-  3>  P'-J 
Id.  5,  §  10. 

»F.  39,  I,  1,  S  16,  17  J  Id.  3,%4j 

*  P.  39,  1,  1,  pr.j  Id.  5,  §  17  5  Id.  8, 
§  4,  5  ;  Id.  4.  5,  §  9  ;  Id.  ao,  ^  5  5  Id.  ai, 
pr.  §  I. 


•P.  39,  1,  20,^9.11. 
7  0be.  1,  4  J    Cuj.  ad  L.  81;   H.  de 
verb,  signif.  (50,  16)  m  paratit.  h.  t* 

*  Alex.  Randen  sis  de  anag.  c.  7,  p.  14 ; 
contra  Heioec.  £.  I.  ad  P.  39,  i,  §  96,  in 
not.  Brunnem  ad  P.  43,  5i  §  i. 

•  P.  39,  I. 

"  P.  43, 14,  I,  $  I ;  P.  39,  I,  I,  §  4. 
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the/  have  not  yet  lost,  or  to  prevent  the  lo^  of  it.^  This  is 
termed  a  nunctatio  realis^  which  may  be  clone  by  driving  away  the 
laborers,  and  destroying  the  work,*  or  symbolically,  as  in  ancient 
times,  by  throwing  a  stone  against  it,'  as  already  alluded  to.  < 

Or  it  may  be'efiected  without  acts,  ettner  by  the  party 
aggrieved,  be  he  or  be  he  not  in  possession  judicially,  termed  . 
nunctatio  puhJica^  or  indeed  extra  judicially,  provided  it  be  done 
within  sight  of  the  work,*  by  making  protest,  nunctatio  verbalis 
pHvataj  and  one  is  as  binding  as  the  other.^  The  prohibitor  is 
termed  nunciansj  the  person  against  whom  it  is  directed  the  nunciatus.' 

The  nunciam^  in  respect  of  the  protection  of  public  questions.  Who  can  be 
may  be  any  memb|r  of  the  community  to  whom  an  actio  popuiaris  auocians  and 
is  competent^  in  private,  he  who  has  a  real  right  on  the  object,'''        awnoatus. 
yet  in  such  wise  that  those  who  possess  simply  usufructuary 
rights  for  their  own  person,  must  procede  in  the  name  of  the 
ownef.® 

'  Whoso  has  a  mere  personal  right  on  the  object,  is  intirely 
excluded  from  nunciatioj^  if  be  have  no  mandatuniy  or  power  aS 
attorney,  except,  indeed,  the  owner  be  absent  \^^  ako  every  one 
who  has  not  the  free  disposition  of  bis  property ,^^  and,  in  like 
manner,  one  coK>wner  <:annot  malce  it  against  the  other.^ 

The  nunciatus  is  every  one  who  may  be  carrying  out  the  work 
in  question  in  his  own  behalf,  or  on  that  of  another;   but  in      * 
judicial  annunciations,  the   former  only;^'    in  which  case   the 
nunciatus  can  demand  from  the  nunciam  the  oath  of  cdlumny^* 
before  the  praetor. 

The  annunciation  operates  In  cases  where  delay  is  not  attended  Effect  of  the 
with  danger  ;^^  the  prohibition  to  the  nunciatus  to  desist  from  the  »"«»"*^«' 
work,^^  which  equally  passes  to  the  universal  and  singular  suc- 
cessor of  the  niinciatus^'^  is  binding  on  co-owners,  althou^  it 
passes  no  rights  to  the  co-owner  of  the  nuncians.^^ 

Should  the  work  be  proceded  with,  an  interdictum  demolitorium 
must  be  moved  for,  which  obligates  the  defendent  to  clear  every- 
thing oiF  at  his  own  cost  and  charges  ;^9  or  if  he  be  the  heir  of 


>  P.  43, 16, 3,  §  9. 

*P'39>  »>5>§«o;  Cft,  17,  X. 

»P.  8,  5.  6,^1;  P.  39,  I,  5,  %  10 J 
Cocccii  eod.  qa.  x ;  J.  G.  P.  da  Roi  de 
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p«  83*9^* 

"  Id.  X,  ^  20  $  Id.  2  &  Sy  pr.  \  Id.  9, 
X4,  xs  ;  P.  43,  25,  I.  §  3, 4  J  Cuj.  X  obs, 
X7;    Westphai.  de  lib.  et    serrlt.  ^red. 

•  C.  8,  5,  X. 

"  P.  39»  i»  3»  h  3- 

"  P.  39»  »»  5»  P'- 

•■Id.  3, §  1,2. 

»» Id.  5,^3;  Id.  xo,  x8,  %  X ;  M.  20,§  x. 

"  Id.  5,  S  X4. 

"  P-  39»  »>  Sf  %  "1  »3« 

"Id.  2i,§x.  >Ud.  8, §  7,  § «lt. 

»•  Id.  5,  %  5. 

'    **  Id.  20,  ^  7 ;  so  in  England  by  man- 

datoiy  injttnction»  ^  2293,  h.  op. 
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such  defendent,  in  so  fiir  as  any  benefit  may  have  accrued  to  him^^ 
and  the  successor  singularis^  in  so  &r  at  least  as  regards  submitting 
to  the  demolition  of  the  work  at  the  cost  of  the  nuncians.^ 
Spedftl  ope-  The  particular  sorts  of  annunciation  have  their  special  opera* 

ration.  tions.     The  real,  for  instance,  binds  the  nunciatus  absolutely  to 

desist  from  the  work  pending  the  settlement  of  the  question.' 

This  is  also  the  case  if  the  nuncians  apply  to  the  judge ;  whereas, 
the  operation  of  the  extra-judicial  annunciation  simply  is  to  the 
effect,  that  the  nunciatus  shall  not  procede  with  the  work  before 
security  given,  and  that  he  will,  in  case  of  the  decision  being  given 
against  him,  demolish  all  the  work  complained  of.^ 

But  a  distinction  must  be  made  as  to  whether  the  nuncians 
t  have  comrtienced   judicial   procedings  forthwith   or  otherwise; 

in  which  latter  case  the  matter  remains  as  before;  but  in  the 
former,  the  nunciatus  cannot  immediately  continue  the  work,  but 
must  wait  three  months,  at  the  expiry  of  which  period,  if  the 
dispute  be  not  terminated,  he  can  procede  with  his  building  on 
.  giving  the  security  before  mentioned.^ 

If  the  nunciatus  have  given  such  cautioy  or  the  nuncians  iUcfflBj 
refuse  to  accept  it,  the  nunciatus  has  his  interdictum  prohihitorium 
for  the  purpose  of  protecting  himself  in  the  continuation  of 
the  work.^ 

§  2298. 

The  eitmcdon        The  inhibitory  operation  of  the  annunciation  expires  with  the 
of  thenonciatio.  sale  of  the  object  by  the  nuncians^  and  by  his  death,^  and,  as 

above,  by  giving  of  Security^  consensually  by  the  voluntary  remis- 
sion or  release  by  both  parties,  or,  unilaterally,  by  permission  of 
the  judge.® 

(otherwise  the  ordinary  procedure  is  always  open  to  the  nun- 
cians^ who  is  beaten  in  court  as  such.^ 

§  2299. 

InterdictDm  The  interdictum  de  remissionibus  will  only  hold  where  nttnciati^ 

de  RfflMioai.     ^Q  not,  for  nunciatio  is  valid  then  only  when  the  nunciant  has  a 
^  right  to  make  such  nunciation.^^'    The  interdict  thereof  is  there- 

fore prohibitory. 
Tenm  of  the  ^od  jus  stt  illi  prohibere^  ne  se  invito  fiat^  in  eo  nunciatio 

interdict.  teneat.     Cceterum  nunciationem  missam  facio. 

If  satisdation  be  given,  it  renders  the  nunciatio  unnecessary. 

1  Id.  8»  %  ult.;  Id.  20,  ^  8  ;  Id.  as;  phal.  I.  c.  §  345  j  Boehmer  I.  E.  P.  L.  5, 

Thib.  1.  c.  %  70,  %  723.  t.  14,  §  2.. 

*  Id.  20,  ^  8  }  Id.  22.  et  ult.  •  P.  39,  I,  20,  §  9,  13,  15  5  Id.  5.  §  17. 

*  Id.  I,  §  6;  Id.  5,§  loj  Cocceii  eod.         ^  P.  39,  i,  8,  §  6. 

qu.  2.  '  Id.  5»  ^  10 ;  Id.  13,  §  12 ;  Id.  26. 

*  P.  43»  24,  3,  ^  5,  6.  >  Vide  Dirksen  in  Sav.  Zeitach.  %  yoL 

*  C.  8y  ti,  1  $  X.  5y  32,  3,  4;  West-      p.  405-431,  as  to  the  antiquarian  law. 

••  P.  43,  25,  I,  %  2. 
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It  is  competent  to  the  dominus  joliy  or  servitutisy  to  make  the 
announcement,  or  even  the  fructuary  may  announce  a  novum  opus 
to  his  neighbour,  in  which  case  a  remissio  will  be  operative ;  but 
not  to  the  dominus^  for  the  interdict  will  not  lie  against  the  lord 
as  against  a  neighbour. 

§  2300. 

The  interdictum  de  rivis^  applies  to  the  repair  of  the  banks  of  Interdictam  de 
rivers — Rivosy  specusj  septa y  reficercy  aqua  ducenda  causay  quo  JJ.'^ 
minus  liceat  illiy  dum  ne  aliter  aquam  ducaty  quam  uti  priore  astate  in^rdkt. 
nan  vi  non  clam  non  precario  te  duxity  vim  fieri  veto* 

The  interdict  applies  to  riviy  which  are  depressions  on  the 
bank,  made  for  the  purpose  of  getting  at  the  water  iiri  tov  ^cuf ; 
to  sptcuSf2i  tunnel,  from  specto;  to  septay  or  long  banks,  to  keep 
In  the  water,  in  contradistinction  to  inciUy  which  is  a  sort  of 
ditch,  or  backwater,  ab  inciderey  for  drawing  off,  or  diverting  the 
water,  under  which  are  included  /bssa  and  puteiy  to  bring  which  , 

within  the  edict,  they  must  be  aqua  ducenda  causa^ 

Reficere  has  a  very  wide  signifio^on,  and  means  to  uphold  or 
restore  in  any  manner;  purgare^  therefore,  would  seem  to  be 
surplusage.  Making  a  stone  hard,  causeway,  or  stairs,  is  not 
within  the  edict,  for  this  is  a  new  work,  not  the^  repair  of  an 
existent  one,  and  would  be  inconvenient  to  the  persons  driving 
cattle  to  water  \^  neither  can  a  tunnel  be  formed  where  the  canu 
was  formerly  open,^  an  embankment  of  earth  may  be  laid  with 
stone,  but  if  of  stone,  it  cannot  be  unpaved  and  laid  in  earth ;  new 
pipeSy  Jistulay  cannot  be  laid  into  the  river.^ 

The  edict  applies  to  both  public  and  private  rivers.^  ^ 

It  lies  utiliter  respecting  a  cuniculum^  flue,  or  shaft,  for  con- 
veying vapour  into  baths. 

The  novi  operis  nuncifitio  .does  not  interfere  with  the  edict,  but 
damnum  infectum  must  be  cautioned.^ 

All  materials  necessary  to  the  repairs,  are  within  the  interdict,^^' 
which  is  prohibitory,  and  must  be  brought  within  the  summer 
next  past,  or  within  the  year.^^ 


§  2301. 


•  V 


The  matter  of  water,  throughout  the  larger  portion  of  the  Interdictum 
Roman  empire,  was  a  matter  of  great  importance,  and  it  was,  ^^^^ 
therefore,  found  •  necessary  to  supply  a  summary  remedy  by  inter-  le^iva. 

"  P.  43,  II,  I,  pr.  'Id.  3,§-4. 

Md.§8.  •Id.46. 

» Id.  7.  »  Id.  i  8,  9. 

Md.  1,^10}  Id.  1.  wid.  3,§io. 

»  Id,  3.  "  Id.  1,  %  9. 
•  Id.  3,  §  I,  V 
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Terms  of  the 
interdict. 


Fintcliuacy 
aqua  quotidiana. 


Caput  aqoc. 


Second  clauie, 
de  aqua  Kttiva. 


Aqua  hibena. 


Third  clausei  de 
caitello. 


Act  Co  all  questions  rdatting  to  it }  hence  it  was  provided  in  the 
edict,—- l/ti  bac  anno^  qua  de  agitur^  non  vi,  nm  clam^  n$m  frumt 
ah  illo  duxisti  qu9  minus  ita  ducat  vim^sri  veto.^ 

Uti  pri$re  astaU  aquam  qua  de  agitur^  nee  vij  nee  clamj  mc 
precario  ah  illo  duxistij  quo  minus  ita  ducas^  vim  fieri  vetCi 

Inter  heredes  et  emptores  et  bonorum  possessores  interdicamJ 

^0  ex  castello  illi  aquam  ducere  ab  eoy  cui  ejus  rei  jus  fuit^ 
permissum  est^  quo  minus  ita^  uti  permissum  est,ducaty  vim  fieri 
veto. 

^uandoque  de  &pere  faeiendo  interdietum  erit  damns  infecti  eaveri 
jsshebo^ 

The  aqua  quotidiana  is  water  .available  datly^  or  with  into^ 
missions ;  the  astiva  in  the  summer  time  only,  hence  tenned 
temporedisi  but  the  former  perennisf  of  ^ich  description  are 
wells,  which,  however,  do  not  come  within  this  interdict  qm 
dud  nm  possuntj  they  are,  nevertheless,  the  subject  of  a  iervitus 
baustus  or  right  of  drawing,  as  distinguished  from  lajiing  on. 

A  caput  aqua  is  a  head  or  source  of  water,  where  it  first  hcgs& 
to  appear  in  whatsoever  manner.^ 

The  purpose  for  which  the  water  is  used  is  immatetial,  pro- 
vided it  be  drawn  in  good  £uth,  the  possessor  believii^  be  hai.a 
ri^t  to  do  so,7  be  it  in  town  or  country.  The  interdict  lies  for 
dnving  too  many  cattle  to  a  watering  place  as  to  the  excess.^  It 
is  not  requisite  to  have  the  dominion  \^  nay,  the  interdict  is  still 
avaihUe,  though  the  fiirm  have  been  sold  and  transferred  \  and  lies 
for  the  amount  of  the  damage  arisbg  out  of  the  prohibition,  suid 
by  reason  of  anything  done,  dug,  sown,  ctit,  delved,  or  built, 
whereby  the  water  is  corrupted. 

The  second  clause  of  the  edict  relates  to  aqua  4tstivaj  or  water 
available  in  summer  only  ;  the  only  material  difference  being  tbe 
insertion  of  the  words  priore  astate  instead  of  boc  anno — that  is,  at 
any  time  between  the  vernal  and  autunuial  equinox ;  but  the  inter- 
dia  is  extended,  utiliter^  to  bibema  aqua.^^  The  concluding  para- 
graph of  this  clause,  inter  beredes  et  emptores  et  bonorum  poisesstres 
ittterdifamy^^  applies  to  both  clauses — ^that  is,  to  quotidiana  and  to 
eestiva  aqua. 

The  third  clause  of  the  edict  refers  to  water  drawn  from  a 
casteUum  or  public  reservoir,  tank,  bend,  or  river  ;  the  right  may 
be  either  personal  or  run  with  the  land,^  and  is  grantable  by  the 
sovereign  alone  ;^'  it  must  be  exercised  in  such  a  manner  as  not 


1  f  •  43.  *o^  i»  r- 

'  Id.  %  a^. 

*Id.^38. 

•  Id.  %  8. 

'§  10,  II,   19. 

•Id.^ig,  19. 


•»5»«4- 
«Id.i34. 

»«  §  36. 

" %  39i  41 5  P^-  H.  N.  31,  6,  36>  'Si 
Vitniv.  Arch.  8,  7  j  Frontin.  de  tfujednct. 
p.  106,  109. 

"  §  4a  5  Festus  Y.  dividkolum,  C.  Th. 
15,  2,  a. 
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Co  daoiai^  other  persons  having  simSar  ri^ts.'  If  the  right  be 
ceded  to  two  persons,  of  drawing  water  through  an  aquaeduct,  a 
judicium  utile  communi  dividundo  lies  between  them  as  to  the  mode 
of  use,* 

Lastly,  if  any  shall  commence  a  work  likely  to  be  injurious  to  Damni  infecd 
the  right  another  has  to  draw  water,  a  cauiio  de  damno  in/ecto  may  ^^^o* 
be  demanded  ;  in  which  case  it  is  necessary  to  prove  the  right,  not 
only  of  quasi  possession  as  above,  but  also  of  easement,^ 

§  2302. 

The|  interdictum  de  fonte  has  much  similarity  with  that  de  aqua  Inter^ctnm  de 
qmtidiana  et  astiva^  and  applied  to  water  taken  from  a  fountain,  ^^^^*  ^ 
lake,  well,  or  iish«-stew>    Uti  de  eo  fmte^  quo  de  agitur^  hoc  ann$  Tenni  of  the 
aqua  nee  viy  nee  clam^  nee  precario  ab  iUo  usus  esj  quo  minus  ita  '^^^^^ 
utarisy  vim  fieri  veto. 

De  lacuy  puteoy  piscina^  item  interdicam. 

^uo  minus  fontem^  quo  de  agitur  purges j  reficias  ut  aquam  coer- 
cercj  utifue  ea  possisy  dum  ne  aliter  utarisy  atque  uti  hoc  anno  non 
vij  non  clam^  non  precario  ab  illo  usus  esj  vim  fieri  veto,'^ 

The  first  clause  of  this  interdict  applies  to  the  drawing  of  water  Fine  clause 
or  watering  cattle;^  but  not  to  a  cistern,  nam  non  habet  perpetuam  fPP^** ^  ^'^' 
causam^  being  filled  by  rain ;  and  the  same  applies  to  all  waters  ^^  ^^'' 
not  having  a  perpetual  source — that  is,  not  being  viva  aqua* 

The  second  clause  of  the  interdict  applies  to  the  repair  of  foun-  The  lecond  to 
tains,  which  would  be  useless  if  not  kept  free,  and  banked  up  so  'cp^^ 
as  to  hold  water ;  but  nothing  must  be  added  which  was  not  there 
before,  as  openmg  new  veins,  which  were  not  there  in  the  pre* 
ceding  year. 

This  interdict  lies  against  all  persons  against  whom  the  inter-- 
dictum  de  aqua  astiva  lies. 

The  first  part  of  this  edict  refers  to  interference  with  the  use  of 
fountains,  and  other  reservoirs  of  living  water. 

The  latter  to  interference  with  those  who  would  keep  such  in 
repair ;  this  interdict  is  therefore  prohibitory. 

§  2303.  * 

The  interdict  de  itinert  actuque  privatq  is  composed  of-  two  Interdlctttm  de 

clauses,^ — the  former  relating  to  possession  or  user  within  the  »«»?«« ««toque 

year,  by  which*  is  to  be  understood  a  period  of  not  less  than  thirty  ^  ^ 
days;  the  latter  clause  applies  to  the  right  of  repair.^ 

^0  itinere  actuque  privatOy  qua  de  re  agitur y  vel  via  hoc  anno  Temuofthc 

nee  viy  nee  clamy  nee  precario  ab  illo  usus  eSy  quo  minus  ita  utarisy  ^"'  ^^"•^ 
vim  fieri  veto.               ^ 

*  Id.  3,  §  I,  6.  •  Id.  §•. 

•  Id.  4.  '  §  4. 

'  Id.  8  s  Id.  I,  §  38.  '  P.  43^  I9>  I,  pr.  1 

♦  P.  43,  a»,  I,  pr.  »^3d.  3,  §  11,  13. 

•  Id.  %  6. 
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Of  the  second 
cUuae. 


Of  the  third 
clause. 


^ud  itimre  actuque  hoc  anno  non  viy  non  clam,  nm  precario  ah 
also  usus  esy  quo  minus  id  iter  actumqui  ui  tibi  jus  essety  reficias^  vim 
fieri  veto. 

Slui  hoc  interdicto  uti  volet^  si  adversario  damni  infectiy  quod  per 
eum  vitium  datum  sitj  caveat*^ 

He  who  applies  for  this  interdict  must  prove'  that  he  has  exer- 
cised a  right  of  way'  in  his  own  name,'  neither  clandestinely, 
petitorily,  or  forcibly,  within  thirty  days  of  the  termination  of  the 
last  year,  into  which  period  the  possession  of  his  predecessor  is  to 
be  accounted  to  him  in  all  respects  as  his  own,^  provided  he  has 
not  been  disturbed  therein.^ 

The  interdict  is  prohibitory,  and  applies  to  rustic  services  only ; 
the  servitude,  however,  is  not  inquired  into,  but  the  exercise  of  die 
user  only  :  casual  use,  by  force  of  circumstances,  will  not  suffice, 
because  it  is  a  precarious  and  no  permanent  user,^ — ^precarious  in 
the  intention  of  the  grantor,  not  of  the  usor  J 

The  second  clause  of  the  interdict  applies  to  repairs,  refectimes^ 
which  is  an  incident  necessary  to  the  free  use,^  and  consists  in 
keeping  it  up  in  its  former  stater,  nevertheless  a  new  bridge  may 
be  built  if  such  be  necessary  to  the  enjoyment.^  The  ^interdict 
runs  with  the  land,  and  long  possession  carries  with  it  all  the 
effects  of  a  servitude.*®  " 


Interdjctam  de 
■uperficiebus. 


Tenni  of  the 
interdict. 


Applicable  to 


§   2304. 

The  interdictum  de  superficiebus  was  introduced  in  aid  o^  the  uti 
possidetisy^^  to  meet  cases  of  confused  rights  of  ownership  upon 
soil. 

TJti  ex  lege  locationis  sive  conductionis  superficie^  qua  de  agitufj  nee 
v/,  nee  clamy  nee  precario  alter  ab  altero  fruemini^  quo  minus  fnir 
aminiy  vim  fieri  veto.  Si  qua  alia  actio  de  superficie  postulabitwr^ 
causa  cognita  dabo. 

The  possessor  of  the  superficies  of  the  soil  of  another  has  his 
actio  empti  or  conducti  against  his  landlord,  according  as  he  has 
purchased  or  hired  the  right ;  and  if  the  landlord,  on  the  other  hand, 
would  impugn  his  right,  he  also  does  so  by  action ;  but  inasmuch 
as  a  personal  action  is  less  advantageous  than  one  on  the  posses- 
sion, this  interdict  is  proposed  to  give,  as  it  were,  a  real  action ; 
hence  the  praetor  demands  only  from  thd  superficiary  that  he 
prove  a  possession,  which  is  nee  vi,  nee  clam^  nee  precario^  nor  even 
by  sufferance  from  his  adversary ;  and  by  the  alia  actio  de  superficie 
is  meant,  that  it  extends  to  limited  leases  of  the  superficies.^ 


'  Id.  5>  §  4*  restored  to  probable  terms 
of  the  fidejossoiy  clause. 

'Id.  iipr.j  3  pr.  §  I. 

»Id.  1,^7,  8,  XI 5  Id.  3,  §4. 

*Id.  3*  §  2,  §  6«io;  Id.  oj  Sav.  on 
possetaion,  §  46. 

'Id.  I,  §  5J   Albert  iibcr  den   Baatz 


nnkorperlicher  Sachen  N.  1,  et  intenfict  de 
it  actaqoe  priv.  Leipe.  i8a6. 

•Id.§6.  Ma.iio. 

•Id.  §15,^16. 

Md.4,^1. 

w  Id.  5,  ^  a,  3, 4. 

"  P.  43,  18, 1, ^ ».         "Id.  is- 
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Heineccius^  thinks  the  same  doubt  which  applied  to  the  nature  of 
the  e?nptytiusisj  viz.,  whether  it  was  a  purchase  or  a  leasing, 
applied  also  to  the  jus  superficial 

This  interdict  is  retentory  and  recupatory,  and  follows  the  rule  Interdict  re* 
to  be  applied  to  the  uti  possidetis  in  all  respects.     As  it  runs  with  ^^^°rf  and 

,      ,     'j'^ .    .  '         y^  *  recupatory. 

the  land,  it  is  perpetual. 

§  2305- 

The  interdict  ds  arboribus  cadendis  consists  of  two  clauses,  and  interdictum  de 
is  prohibitory.  arboribui 

^a  arbor  ex  adibus  tuis^  in  adis  illius  impendify  si  per  te  staty  t^fiim  of  the 
quo  minus  earn  admittasj  tunc  quo  minus  illo  earn  arborem  admittere^  interdict. 
sibiaue  habere  liceaty  vim  fieri  veto,^ 

^a  arbor  ex  agro  tuoj  in  agrum  illius'  impendety  si  per  te  staty 
quo  minus  pedes  quindecim  a  terra  earn  altius  coerceasy  tunc  quo 
minus  illi  ita  coercerey  lignaque  sibi  habere  liceaty  vim  fieri  veto.^ 

The  difference  between  the  two  clauses  of  this  interdict  are,  that  Distinction 
the  first  applies  to  urban,  and  the  latter  to  rustic  property.     That  *^t^«n  ^« 
by  the  first  clause,  the  tree  may  be  cut  down  if  it  overhang ;  and  the^interdict. 
by  the  second,  it  may  be  only  lopped  fifteen  feet  from  the  ground, 
which  is  in  conformity  with  a  law  of  the  Twelve  Tables,^  and 
the  wood  appropriated. 

.  If  the  party  complained-  of  refuse  to  remove  or  lop  the  tree, 
the  other  may  take  advantage  of  this  interdict ;  for  the  purposes  of 
which,  vines  are  trees.^ 

The  interdict  is  competent  not  only  to  the  lord,  but  also  to  the  To  whom  com- 
usufructuary.  petent. 

Many  lords  have  this  interdict  in  solidumy  because  the  actio  ret 
vindicationis  lies  in  solidumy  in  the  case  of  servitutes. 

It  lies  against  the  person  to  whom  the  neighbouring  property 
belongs ;  but  it  does  not  prevent  him  from  removing  such  tree  if 
willing  so  to  do,  and  this  clearly  on  account  of  the  right  which 
the  party  overhimg  has  otherwise  to  the  wood. 

§  2306. 

Under  the  simple  tide  ^  glande  legenday  the  interdictum  extends  Interdictum  de 
to  all  fruit  whatsoever,^  and  is  prohibitory.  «***<*«  legenda. 

Glandemy  qua  ex  illius  agro  in  tuum  cadity  quo  minus  illi  tertio 
quoque  die  legerey  auferre  liceaty  vim  fieri  veto* 

*  E.  I.  ad  P.  43|  18,  §  33^y  not.  Andrese  ad  Tit.  D.  de  arb.  caed.  Jen.  18 18. 

*  P.  43,  27,  ly-pr.  -  '  For  other  views,  vide  Kinten  de  coeici- 
'  Id.  4  7.  tione  arb.  Goett.  1810 ;'  I.  Lang  de  arb. 
^  Gothofr.  LL.  xii  Tab.  7  Tab.^  csed.  Heidelb.    1813  \    Grollmann    Lohr 

*  Thib.  Syst.  d.  R.  R.  §  728 ;  P.  43,  Mag.  4  vol.  %  Hft.  n.  18. 

27»  i>  ^  79  8;  C.  8,  I,   ij  Thib.  Civ.         '  P- 43,  28*  i»^x$  comp.  P.  43,  so, 
Abh.  p.  ly  n.  2  ;  Dirksen  in  Sav.  2Leitsch.      i,  ^  22. 
2    vol.    p.    405-7,    4i4'3i  9    P'    ^*  ^ 
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The  plaintiff^s  ne^bour  can  obtain  this  interdict,  allowing  him 
to  gather,  every  third  day,^  the  fruits  which  may  fall  ovtr  into 
the  plaintifPs  land. 

A  similar  right  applies  to  things  carried  by  accident  on  to 
another's  ground.' 

Similar  is  the  duty  of  suffering  or  submitting  to  the  natural 
discharge  of  the  water  from  the  land  of  another ;'  and  that  of 
supplying  what  is  necessary,  or  indemnification  for  the  repair  of 
public  ways.^  The  lord  of  the  soil  cannot  complain  of  his  ground 
being  undermined,  for  obuining  metsds,  so  long  as  the  surface 
be  not  damnified,  if  the  miner  render  him  one-tenth  of  die  pro- 
fits,' and  the  fiscus  a  like  per-centage  on  them. 


De  damno 
tnfecto  et  de 
•uggrundiis  et 
profiectioiiibui. 


§   2307. 

The  damnum  infectum  has  considerable  similarity  with  the  operis 
novi  nnnciatioy  with  this  difference,  that  it  is  directed  against 
work  already  perfected  ;  <md,  furthermore,  subjects  the  defendant 
to  a  legis  actio  by  the  Lex  yEbutia^  being  one  of  the  only  cases  in 
which  this  remedy  was  left  subsisting,  because  it  remained  within 
the  cognizance  of  the  centumvird  court.^ 

Generally,  then,  according  to  the  edict  de  damno  in/ectOj  the 
complainant  can  demand  sufficient  cautio^  by  sureties,  or  bj 
simple  stipulation,  according  to  the  circumstances  of  the  case; 
or  on  refusal,  and^on  proof  of  the  de  facto^  joint  possession' 
of  the  object,  can  demand  for  his  protection  an  inteidict,^^  as 
may  be  done  in  all  cases  of  prxtorian  dis^int,  and  dn  continued 
contumacy,  definitive  or  absolute  distraint,^^  together  with  prsetorian 
dominion,^'  and  the  capacity  of  acquisition  by  uscapion.^'  Muni- 
cipal magistrates  have  no  general  power  to  decree  either  cautis  or 
irnmuioi^*  nevertheless  the  right  of  decreeing  cautio^^  and  die 


*  Heitel  do  jur.  g)an&  legends,  Jen. 
1736;  Thib.  Sytt  d.  R.  R.  %  yaS^asto 
erroneont  ideas  retpecting  the  limication 
after  three  days ;  H.  Hildebruid  de  iiruct. 
in  alien,  praed.  pro  pendentibus,  Altorf. 
1727,  c.  I,  §  8;  Tide  Thib.  Civ.  Abh. 
p.  1-6  $  C  Einert  de  act  ad  exhib.  Lipt.. 
iSiSy  p.  204,  iq. ;  Schweppe  Magas. 
1  voL  I  Hft.  p.  142-5  {  Klupfcl  nber 
etaaeloe  Thelle  det  baig:  Rechti.  Scat. 
1S17,  p.  217-21 ;  Archiv.  f.  C.  P.  i  toI. 
I  St.  p.  116-119  ;  Puchta  in  Schonk 
Jahrb.  3  Jahig.  3'Tol.  i  Hft.  p.  21- 
25$  Rcwhiit  Zatach,  1  Hft.  p.  117-9; 
comet  ii  I.  C.  RapnaUi  de  arb.  contior. 
BoooniK  1692,  c  6,  ^  2*5. 

P*  399  3,  I,  §  alt.  J  H.  de  Cococu  de 
aendtut  nat  cooat.  Heidel.  1^76  (Exerc. 
T.  1.  n.  6)  I.  N.  Hert.  de  eod.  arg.  Gien. 
1704^  c.  2. 


*  P.  S,  6, 14, 4  1  i  P-  xt,  7, 12. 

*a  11,6. 3,6. 

*  ^  19929  h.  op. ;  Gaioa  4,  §  31. 

^  Lex  Rubria,  c.  20 ;  P.  39,  2,  7}  pr< } 

P.  43,  20,  I,  §  38 ;  P.  43,  23, 1,  F-    „ 

*  Not  juridical.    P.  41,  2,  3, 1 13 1  <^- 

6,  1,9  J  P.  43,  17,  3,48. 

20  5  P.  42,  4,  I. 

"P-43»4,«.  P«•§x♦^4- 
"  P.  39»  »,  7f  !*•  5  W*  »$»  §  "»*»* 
"  P-  39>  *»  i5>  4  i?>  17.  33  J  P-  r» »» 
7»%  »• 

"  P-  39>  *>  5f  P'*5  J^-  «5»  »6»  §  *^' 

*♦  P.  2«  i»  4 ;  P.  50,  1,  26. 

"  Lex  Rubria,  c.  20.  They  did  not  fc« 
acqaire  the  right  of  decreeing  hnauam 
on  refiaal  of  cautioa,  but  the  matter  pto- 
ceded  m  thoagh  caudon  had  rcaUj  been 
giTen. 


DS   INTERD.    PROHIB.    DB   DAMKO   INFECTO.  577. 

capacity  to  issue   the  inchoate  distraint,  delegated   to  them  on 
account  of  the  urgency  of  the  case.^ 

Damn!  infecti  sua  nomine  promittiy  alieno  satisdari  jubebo  «,  Termtofthc 
qui  juraveritj  non  calumnia  causa  id  se  postulare  eumve^  cujus  ^^^^  ***  damno 
nomine  agety  postulaturum  fuisse^  in  earn  diem^  quam  causa  cog- 
nita  statuero. 

Si  controversia  erit^  dominus  sit  necne^  qui  cavebitj  sub  excep- 
tione  satisdari  jubebo. 

De  eo  opercy  quod  in  flumine  publico  ripave  eius  fiety  in  annos 
dicem  satisdari  jubebo. 

Eumy  cui  ita  non  cavebitur^.  in  possessionem  eius  rei^  cuius 
nomim  ut  caveatur  postulabitur^  ircy  et  cum  justa  causa  esse 
videbiturj  etiam  possiaere  jubebo. 

In  eumy  qui  neque  caverity  neque  in.  possessions  esscy  neque 
pessidere  passus  erity  judicum  daboy  ut  tantum  praestety  quantum 
praestare  eum  oporierety  si  de  ea  re  ex  decreto  meoy  ejusviy  cujus 
de  ea  re  jurisdtctio  fuity  quae.mea  esty  cautum  fuisset. 

Eius,  rei  nomine  in  cujus  possessionem  miseroy  si  ab  eoy  qui  in 
possessione  erity  damni  infecti  nomine  non  satisdabitury  euniy  cui 
non  satisdabituTy  simul  in  possessione  esse  jubebo.^ 

It  is  to  be  observed,  in  respect  to  damnum  ihfectumy  that  the  obiigationt  of 
owner  is  bound  to  positive  acts  on  his  property.  ^^  owner. 

Private  dispositions  not  obligatory,  or  a  third  party  cannot 
apply  to  every  possessor  of  the  object,'  except  they  have  that 
eilect  by  law,  and  of  this  nature  is  the  cautio  de  damno  infecti.^ 

By  strict  law,  every  one  might  do  that  which  he  liked  with  his 
own,  and  leave  it  unrepaired  $  so  that  if  it  fell  and  damaged 
another,  such  party  had  the  mere  right  of  lieri,  or  retentioy  on  the 
materials  fallen  on  his  land  ;^  but  as  this  remedy  was  clearly  in-  ^ 
sufficient,  inasmuch  as  the  damage  might  excede  uie  value  of  such 
materials,  the  praetor  interfered  by  his  edict,  and  provided  that  the 
owner  of  a  work  which  threatens  artificial  damage,^  should  repair 
it,  or  give  security  for  any  damage  which  might  possibly  arise  from 
the  neglect  to  do  so  ;7  this  cautio  may  be  obtained  by  an  actio  in 
factumy  if  the  plaintif  be  not  secused  in  any  other  manner  from 
future  damage,^  or  the  thing  which  threatens  danger  be  not  placed 
contrary  to  &w,9  and  the  plaintif  do  not  himself  deny  to  the  defen- 
dent  the  privilege  of  giving  secCu'ity*^^ 

>  P.  39,  »,  I,  4,  pr.  §  3, 4.  »  P.  39,  »,  6»  7,  §  I,  2  ;  Id.  8,  9. 

*  P-  39»  *>  7>  P'.  •  P-  39»  »»  H»  4  *>  «q-  J  W-  43- 

*  P.  8,  I,  X5»i  I ;  Thibaut  Ven.  i yol.         *  Id.  7. 

n.  %,    '  *Id.  139^6. 

*  U.    Marbach    de    dam.  infect,  caut.  '  Id.  13,  ^  7. 
Arg.  170s  ;  Wcstphal.  de  libert  et  lenrit.  '^  Id.  13,  §  I x. 
pnedior.  %  ftox-309 ;  WeaCenberg  de  caus. 

oblig.  n.  9. 
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To  whom  coin< 
petent. 


Limitation  for 
•ecurity. 


Obligation  of 
indemnity. 


ImmUo  ez 

primoetiecundo 

decreto. 


Interdictum 
de  doacit. 


§  2308.   ' 

Everyone  who  fears  damage  from  his  neighbour's  building,  nuy 
claim  this  caution,  be  he  owner  or  be  he  in  possession  -of  the  object 
which  threatens  the  damage,  by  virtue  of  a  real  or  personal  right.^ 
The  b,  /.  possessor  alone*  cannot  claim  the  security,  because  the 
petitory  possessor  alone  has  no  right  to  it.* 

The  owner  of  the  object  is  under  the  primary  obligation,  but 
after  him,  every  one  who  has  a  real  right  thereon  can  and  must 
be  challenged  to  give  security.* 

The  security,  which  can  only  be  imposed  for  a  fixed  period, 
although  it  may  be  renewed  from  time  to  time,  as  circumstances 
may  require,  with  an  operative  effect  in  favor  of  and  agafost 
successors,^  is  due  from  the  owner,  or  b.  f,  possessor ;  and  the 
quasi  possessor  of  an  easement,  who  if  he  be  proceded  against  in 
respect  of  a  work  he  has  himself  erected,  or  lyhich  to  him  belongs, 
may  give  the  plaintif  the  required  security  by  a*  simple  promise, 
wherewith  he  is  constrained  to  rest  satisfied,^  otherwise  the  dcfen- 
dent  must  find  fidejussores^  or  bail,  which  course,  where  any  doubt 
exist  as  to  the  facts  of  the  case,  is  always  adopted.^ 

The  obligation  is  for  full  indemnity  firom  damage  arising  by 
reason  of  the  default,  on  account  whereof  the  caution  is  required  \^ 
and  not  only  the  institution  of  the  suit  for  security,  but  even  the 
intention  to  bring  it,  T)ut  which  has  not  been  realized  by  reason 
of  inevitable  impediments ;  now  cautio  carries  with  it  absolutdj 
the  effect  of  indemnifying  the  party  damaged.' 

If  the  defendent  illegally  decline  to  give  the  required  cautio,  the 
immissio  ex  prima  decreto  is  awarded  to  the  plaintif,  the  effect  of 
which  is  to  put  him  into  possession  joiiitly  with  the  defendent ;  if 
this,  however,  have  no  effect,  he  prays  the  immissio  ex  sicunds 
decreto^  which  deprives  the  defendent  of  all  rights  on  the  object, 
and  confers  upon  the  plaintif  the  capacity  of  acquisitive  pre- 
scription.i®  Whoso  obstructs  the  immissio^  or,  being  a  magistrate, 
illegally  delays  issuing  the  order  for  bail,  makes  himself  liable  to  an 
actio  in  in  factum?^ 

h  2309. 
The  inter dktum  de  cloacis^^  is  both  prohibitory — applicable  to 
private  sewers  only  in  the  first  clause — and  rcstoratory  as  regards 


>  Id.  5»  ^  2 }  Id.  13,  §  5  5  Id.  18. 

•  Id.  13,  %  9  5  Voet.  L.  39,  t.  z,  ^  4 ; 
for  the  views  of  othen,  vide  Faber  conj. 
L.  1,  c.  175  Wettphal.  1.  c.  \  237. 

•  P.  39»*»  »3»i4- 

♦  Compare  P.  39,  2,  4,  §  5,  6,  Id.  19, 
pr.,  with  P.  47,  8,  2,  §  22. 

*  P-  39»  »»  »3»  ^  "It-;  W.  15,  pr. ;  Id. 
17,  ^4i  Id.  24,§  I. 

•Id.  13,  pr.  ^  15  Id.  30,  ^  1, 

7  Id.  9,  §4;  Id.  22,  ^  X. 


•  Id.  15,  §  28,  §  30  J  Id.44,pr.}  Voct 
§  14 ;  Wcs^hal.  1.  c.  4  t6^' 

•  Id.  9,  pr. 

»oi.  5,  pr.;  Id.  I5.§'«»»3.33}I^- 
44,  §  1 5  Arehlv.  f.  C.  P.  8  vol.  i  Hft 
p.  158-1605  Voet.  §  12,  aicribrt  a  nght 
of  redemption  to  the  owner  who  *i»no  » 
repair. 

"  Id.  4,  %-7,  8t  9»  I5i4^^^ 
"  P.  43,  23,  I,  pr. 
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private  ones  in  the  second.  The  remarkable  portion  of  the  edict 
is,  that  the  usual  words,  aut  vi  aut  clam  aut  precarioy  are  omitted, 
because  inasmuch  as  the  cleansing  of  sewers  was  a  matter  of  public 
utility,  it  was  thought  well  to  impose  upon  their  purgation  as  few 
restrictions, as  possible. 

^0  minus  illi  cloacam  qua  tx  adihus  ejus  in  tuas  pertinety  Terms  of  thU 
qua  di  agitur.^  purgarcy  reficere  liceaty  vim  fieri  veto*  interdict. 

Damni  infecti^  quod  operis  vitio  factum  sit^  caveri  jubebo, 

^od  in  cloaca  publica  factum  sive  immissum  habes^  quo  usus 
ejus  deterior  sit^  fiatj  restituas. 

Item  ne  quid  fiat  immittaturve  interdicam,^ 

Cloaca  is  a  hollow  place,  through  which  colluvies  flows,  and  Cloaca,  what  is. 
includes, /»i«j,  a  soil  pipe,  and  fistula^  a  smaller  pipe;'  and  the 
interdict  lies  to  prohibit  any  obstruction  being  offered  to  such  as 
propose  to  clean  them  out,  it  being  a  question  of  public  health, 
that  they  be  kegt  in  good  repair,  since  they  emit  a  pestilential 
effluvia  by  Ming  in  and  becoming  obstructed. 

The  drains  in  question  must  be  from  building  to  building,  or  Mast  be  be- 
pass  through  buildings,  to  be  within  the  meaning  of  this  inter-  ^^^  buildings, 
diet,  and  not  abut  on  a  field,  but  may  discharge  into  a  public 
sewer.'  It  is  allowed  to  come  into  the  house  or  another,  and  to 
take  up  the  pavement  for  the  purpose  of  cleansing  the  drains ;  nor 
is  there  in  so  far  any  case  for  a  cautio  damni  infectij  if  the  party  be 
prepared  to  restore  what  he  disturbs,  aild  a  nunciatio  novi  everts 
may  be  disregarded ;  security  may  be  required  against  damage  to 
the  buildings,  by  reason  of  any  work  undertaken  on  the  drains. 

The  second  portion  of  the  edict  refers  to  public  sewers,  and  is  Second  part  of 
restitutory,  provided  that  nothing  be  thrown  into,  public  sewers,  «dict  refers  to 
which  may  tend  to  impair  their  utility  ;*  to  repair  and  cleanse  P****^**  «^w*="' 
them  is  permitted,  but  not  to  undertake  any  new  work,  or  operate 
any  change  in  them. 

These  cloaca^  having  an  edict  particularly  affected  to  them,  are 
specially  excepted  in  the  edict  uti  possidetis.^ 


►  §  2310." 

The  interdict  commonly  called  after  the  initial  words  of  the  interdictum 
edict  uti  possidetis^  lies  in   favor  of  him  who  has  been  ejected  ^ti  possidetis. 
from  the  possession  of  a  landed  estate,  or  disturbed  in  the  enjoy- 
ment thereof,  whether  as  possessor  or  dominus,  and  is  conse- 
quently retentory,  or  conservative.     Uti  adesy  quibus  de  agitur^  Text  of  the 
nee  vij  nee  clam^  nee  precario  alter  ab  altero  possidetis^  quo  minus  ^^^^^ 
ita  possideatisy  vim  fieri  vetofi 

De  chads  hoc  interdictum  non  daboy  neque  pluris  quam  quanti 

*  Id.  &  15.  '         -•  Id.  §  16.         ' 

'  Id.  §  4,  6.  *  §  2270,  §  2310,  h.  op. 

Md.  %3,  9,  II.  **  i'.  43>  »7i  i»  f  4- 
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Pooefsion  kjnh 
rated  from 
ownership. 

Reauirementt 
of  the  edict. 


It!  ipplication. 


Rights  of  credi- 
tor! under. 


Effect  of  edict. 
Wheiv  available. 


When  grant- 
able. 

Summary  of 
this  interdict. 


ea  res  irit^  intra  annum  quo  primum  ixperiundl  poUstas  fuirit 
agere  permittam. 

This  edict  separates  the  possession  from  the  property  in  the 
soil ;  and  when  it  is  doubtful  which  of  the  two  contending  parties 
is  possessor,  either  may  have  recourse  to  the  interdict.^ 

The  interdict  is  perpetual,^  and  requires  that  the  possession 
should  have  been  neither  by  force,  nor  clandestinci'  nor  precatory, 
from  the  adversary,  thougn  it  may  be  so  from  a  third  party,  aiid 
it  does  not  extend  beyond  the  possessor. 

It  applies  to  landed  property,  or  any  part  thereof,  be  it  a  divided 
or  undivided  moiety,^  and  is  competent  to  a  landlord,  who  is 
impeded  in  building  upon  his  own  ground,  because  thereby  it  is 
taken  that  his  possession  is  disputed  \^  and,  in  like  manner,  if  a 
lodeer  prevent  a  landlord  from  repairing  his  own  house ;  but  it 
will  not  lie  where  the  house  of  one  projects  over  the  land  of 
another,  because  the  property  of  the  soil  is  in  the  one,  and  that 
of  the  house  and  of  the  superficies  in  the  other  party  \^  but  if  an 
apartment  project  over  the  land  of  another,  in  which  one  dwells 
as  dominus,  the  interdict  lies  against,  but  not  by  him,  because  the 
superficiary  right  always  yields  to  that  of  the  soil.  * 

Creditors  put  into  possession  ret  conservamUt  causa  are  not  to 
be  looked  upon  as  possessing  so  as  to  give  them  the  benefit  of 
this  interdict 

The  interdict  goes  for  the  (fomputed  value  of  the  retention  of 
thepossession.v 

This  interdict  is  available  as  between  fructuaries,  even  where 
one  defends  the  usufruct,  and  the  other  the  possession  i  in  like 
manner  wher/?  the  one  defends  the  ususy^said  the  other  tiicfructas. 

It  is  not  granted  with  respect  to  sewers,  clearly  because  there  is 
a  special  interdict  afiected  to  them.^ 

In  summa,  then,  it  liesy^  the  retention  of  an  immoveable  thing, 
and  of  such  right  as  savors  of  the  realty,  possessed,  or  quasi  pos- 
sessed, at  the  time  of  the  suit,  neither  forcibly,  clandestinely,  nor 
petitonly  against  the  disturber,  for  the  retention,  the  id  f^ 
interest^  and  cautio  de  non  amplius  turbando. 


Interdictum 
de  migrando. 

Text  of  the 
interdict. 


The  interdictum  de  migrando  refers  exclusively  to  urban  lodgers, 
inquiliniy  as  distinguished  from  coloni. 

Si  is  homo,  quo  de  agitur,  non  est  ex  bis  rebus^  de  quibus  inter  te  it 
actorem  convenit,  ut,  qua  in  earn  babitationem^  qua  de  agitur^  intn- 
ductay  importataj  ibi  nata,  factave  essenty  ea  pignori  tibi  pro  merceii 


>  Id.  S  3. 

•  P.  43, 17, 1,  %  5. 

*  Id.  %  9. 

♦  Id.  ^  7. 


^  Id.  3,  §  2. 
Md. 
Md.  ^  II. 


•  P.  43,  23,  %  2309,  h.  op. 


II  111  iiiw^,  Mitjiwiaga^afc* < 9 ^tmi^tAt'immmm.t/^f^^, 
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ijus  habitationis  essent^  sive  ex  his  rebus  est^  et  ea  merces  tibi  soluta^ 
eove  nomine  satisfacta  est^  out  per  te  statj  fue  minus  sohatur^  ita 
quo  minus  eiy  qui  eum  pignoris  nomine  induteity  inde  abducere  liceat^ 
vimfieri  veto.^ 

This  being  a  matter  of  extraordinary  o^nizance,  this  edict  is  of 
unfrequent  use. 

The  lodger  may  appeal  to  this  interdict  provided  he  have  paid  his  inquiiinuf  mxy 
rent,*  or,  if  not  dien  due,  is  ready  and  Tiolling  to  pay  it  up  to  the  fpM  to  thii 
end  of  his  term,  unless  there  be  some  special  convention  engaging  ^ 
him  to  finish  the  year  j  and  so,  where  the  contract  consists  m  a 
lease  for  years.     The  principle  upon  which  this  goes  is,  that  all 
the  house  contains  is  tacitly  pledged  to  the'  landlord-»-that  is  to 
say,  ^e landlord  has  Ihs  lien,  asid  therefore  thegoods  are  subject 
to  his  claim  until  discharged  by  payment.^    The  origin  of  the 
landlord's  lien  is  clearly  that  the  renjt  is  a  commutation  for,  and  Landlord*!  Uen. 
represents  the  profit  of  the  crop,  which,  of  course,  with  the  soil, 
belongs  to  the  owner,  and,  as  an  urban  property  produces  no 
fruits,^  the  furniture  is  allowed  to  supply  the  place,  a  rule  which 
reflects  on  rustic  property  where  the'  Arming  instruments  are  sub- 
ject to  the  landlord's  lien* 

The  edict  even  applies  where  the  goods  are  not  those  of  the 
lodger,  si  pignoris  nomine  inducta  sunt. 

This  interdict  lies  utiliter  wliere  the  lodging  is  gratuitous, — upon  Liet  udiiter 
what  principle  it  is  difficult  to  see ;  also,  where  the  things  have  ^^^^  lodging 
been  lent,  let,  or  'deposited  with  the  lodger,*  probably  on  the  "  eratuitous. 
ground  of  their  being  security  for  taxes,  which  the  landlord  does 
not  remit  to  his  tenent,  though  he  remit  him  his  rent.^ 

Se?nblej  it  lies  utiliter  for  furnished  lodgings.  Fonished 

The  interdict  is  perpetual,  lying  in  favor  of  and  against  sue-  ^ging*-     ^^ 
cessors.  '  p^t.**" """ 

The  interdictum  Sahianum  differs  from  the  de  migrando  in  its  Interdictnm 
application  to  a  pradium  rusticumfi    The  words  of  the  interdict  Saivianum  et 
are  not  given,  but  its  effect  1$  to  give  the  party  possession  of  tsicj^ni, 
moveables  which  a  farmer  had  brought  into  the  farm,  and  upon 
which  he  had  granted  a  right  of  hypodiek  as  security  for  the  rent.^ 
'    The  quasi  Sahianum  extended  the  principle  to  other  hypothe- 
carian  creditors,  but  only  as  against  the  person  by  whom  the 
hypothek  had  been  constituted.^ 

*  P.  43,  3a,  I,  pr.  Carrach  oba.  quaed.  ad  interd.  Salv.  Hal. 
'  Id.  §  ly  4*  1774 )  I*  L*  £•  Piittmann  de  Interd. 
'Id.  %  5.  Salv.  Lips.  1773  *  l^^^ib-  Abh.  im  Arch.  f. 
^'id.  I,  §3;  Id.  a.  C.  P.  II  vol.  3  Hft.  n.   15$  Hepp.  in 

*  nc  L.  A.  L.  Z.  1832,  p.  632-636;  varying, 
*Thib.  Syst.  d,  P.  R.  §  8x6$  P.  43,      ZUmmern  in  Linde  Zeitschr.  x  Hit.  p.  54- 

33>  i»  P'*  5^ '  Huschlce  Stud,  t  vol.  n.  4. 

*  I.  4,  15,  ^  3 ;  C.  8,  9,  X ;  Hopfner         *  ScJimidt.  v.  d.  KJ.  &  Einr.  §  174. 
comm.  §    X2X4J    Meistner,  §  44;  I.  T. 
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Interdictam  es 
L.  ui.  C.  de  pig. 


Recovery  of 
poMeitton. 


Diflfereace  be» 
tween  the 
Salvian  inter- 
dict and  the 
hypothecataiy 
action. 


Presamptive 
evidence  luffi^ 
cienL 


Some  jurists  add  to  this  an  interdictum  ex  L.  Hi,  C^de  pignor.^ 
when  the  debtor  has  allowed  the  creditor  to  take  possession  of 
the  pledge  in  default  of  payment  in  virtue  of  a  pactum  de  in^ 
grediendo :  it  is  true,  that  in  such  case,  he  takes  possession  of  bis 
own  right ;  but  should  the  debtor  oppose  him,  he  must  still  apply 
for  judicial  aid  to  give  the  contract  eiFect,'  and  the  question  which 
then  arises  as  to  the  mode  in  which  he  is  to  make  such  assistance 
available,  is  clearly  by  means  of  this  interdict. 

In  order  to  recover  possession,  he  has  a  remedy  hj  the  inter- 
dictum unde  vi  and  the  actio  spolii;^  and  for  retention  of  possession, 
by  the  interdicts  uti  possidetis  and  utribi^*  or  by  the  quod  vi  aut  clam 
and  de  precario^^  and  lastly.,  by  the  novi  operis  nuntiatiofi 

The  difference  between  this  interdict  and  the  actio  hypothecaria 
consists  chiefly  therein,*— that  by  this  interdict  the  pl^ntif  prays 
that  the  possession  of  the  hypothek  be  granted,  by  the  action,  that 
the  right  be  recognized.  ,  The  actio  Serviana  lies  against  the 
possessor,  the  Salvian  and  quasi  Salvian  interdict  against  the  debtor 
only.  Si  te  non  remittente  pignus  debitor  tuus  ea,  qua  tibi  obnoxia 
sunty  venum  dedit :  integrum  tibi  jus  est  ea  persequij  non  inter-- 
dicto  Sahiano  (id  enim  tantum  modo  adversus  Conductorem  dcbi- 
toremve  competit),  sed  Serviana  actioneJ  Si  colonus  res  infundstm 
duorum  pignoris  nomine  intuleritj  ita  ut  utrique  in  solidum  obSgata 
essenty  singuli  adversus  extraneum  Sahiano  interdicto  recte  expe- 
rientur  :  inter  ipsos  ^vero,  si  reddatur  hoc  interdictum  possidentis 
conditio  melior  erit.^  The  extraneuSj  as  a  contrast  to  the  inter 
ipsos  veroy  &c.,  points  at  the  colonus  ;  and  if  we  will  thereby  4mder- 
stand  a  third  possessor,  he  can  be  no  other  than  he  who  acquired 
the.object,  with  the  knowledge  that  the  right  of  pledge  attached 
on  it,  or  one  who  held  by  no  title  at  all.^ 

On  application  for  the  interdict,  presumptive  evidence  is  held 
suflicient  for  summary  interference,  whereas  the  Servian  action 
requires  strict  formal  proof  j^^'  and  the  plaintif  must  submit  to  all 
the  rules  of  an  ordinary  action,  to  all  the  defendent's  exceptions, 
and  admit  those  included  under  the  very  extensive  term  of  altioris 
indaginis,^^  * 


*  Puf.  t.  2,  obi.  6a ;  Strubeil  %  vol.  32 
Bed.  3  vol.  Bed.  57. 

*  Conner  Handb.  d.  Proc.  4  voL  n.  55, 
§  389  not.  b. 

•  P.  43»  ifif  »»  §  9- 

*  P-  I3>  7»  35.  §  I- 

•  P.  43,  »6,  6,  f  ult  J  P.  43,  24,  IX, 

•  P.  39,  I,  9. 

V  This  is  at  leaft  the  more  correct  ynew^ 
according  to  C.  89  9,  x  j  contra  Cuj.  5, 
obt.  c.  24$  Fachinaeu*  controv.  jur.  lib. 
8y  c.  92 ;  Pestler  diat.  de  Sal  v.  Interd. 
utili  advcn.  quemcunque  rer.  oppignorat. 
possesiorem    compctentcm,    Walcli    con- 


trov. p.  7299  ed.  3  $  ErKleben  de  pign. 
p.  247. 

P'  43>  33>  i>  §  »»  Berger  diai.  de 
Salv,  interd.  th.  10 1  Water  obt.  G.  R. 
I9  14;  Boehmer  prsfiit.  ad  Biess.  §  ii, 
n.  p.  in  £z.  ad  P.  torn,  x,  p.  75  $  et  in 
tract,  de  acL  sect  2,  c.  3,  §  103 ;  Cocceii 
jur.  controv.  tit.  de  Salv.  intend.  Pottmana 
dias.  df  Salv.  interd.  6,  p.  34$  Baunuum 
ez  2,  D.  Gord.  lipc.  X793 ;  Muller  ad 
L^ser  obi.  857. 

*  WeitphaL  v.  Pfaudr.  ^  282,  iq. 

>•  Schmidt  1.  c.  §  491  $  Westphal.  1.  c. 
§  27O9  aq. ;  Faber  err.  pragm.  6,  5,  fin. 

"  Leyser  sp.  51I9  n.  I9  2. 
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§   2313- 

The  interdictum  utrubi  applies  to  moveable  objects  in  the  same  Interdlctum  de 
way  in  which  the  uti  possidetis  does  to  immoveables.  "^**'- 

Utrubi  hie  bomoj  quo  de  agitur  majore  parte  hujusce  anni  fuit^  Text  of  the 
quo  minus  is  eum  ducat ^  vim  fieri  veto,^  interdict. 

The  same  condition  applies  to  this  as  to  the  interdict  uti  possi-  Requirements^ 
detisy  viz.,  that  the  possession  be  nee  vij  nee  elam^  nee  preeario  ab 
adversario.  I'he  question,  however,'  originally  was,  who  had  been 
the  longest  time  in  possession  during  the  year  then  last  past  ?  In 
Justinian's  age,  however,  the  question  was,  who  was  in  possession 
at  the  time  of  the  litis  eontestatio?^  The  defendent  is  he  who 
commits  the  grievance  complained  of,  but  which  does  not,  how- 
ever, attach  upon  his  heir. 

The  prayer  is  for  prohibition  of  further  disturbance  and  in-  Pnjrer. 
demnity,  and  eautio  de  non  amplius  turbando,^ 

Upon   the  defendent  proving  his  exception,  that  the  plaintif  Defendent  roc- 
possessed  aui  viy  aut  elam^  aut  preeario^  with  regard  to  his  adver-  "***•  *°  proving 

.,.,',  .'  '  ',  ^,  ...hii  exception. 

saxy,^  which,  under  cu'cumstances,  can  be  strengthened  by  the 
defendent  proving  that  he  had  a  more  antient  or  better  possession, 
the  positions  of  the  parties  are  reversed,  and  the  plaintif  must 
suffer  judgment.^ 

The  exception  of  limitation  is  in  this,  as  in  all  the  interdicts  in  Limitation  dit. 
the  book,  for  the  nonce  disregarded.  regaled  in 

Injunctions  in  England  supply  the  equitable  element  deficient  in  injunctioni  in 
the  strietum  jus  or  common  law.     They  are  mandatary  when  they  England  are 
direct  something  to  be  done,  or  prohibitory  when  they  forbid  any-  ^dtutol^  and 
thing.     Thus  they  are  mandatary  to  demolish  a  work  begun,  or  prohibitory, 
to  inforce  the  specific  performance  of  a  contract  or  trust,^  in 
which  case  they  are  also  restitutory  for  the  return  of  a  specific 
object ;  or  they  are  prohibitory ,7  as  forbidding  a  man  from  selling 
that  in  which  another  has  an  exclusive  right,  or  doing  an  act  un-. 
dertaken  not  to  be  done. 

The  proceding  is  summary,  the  injunction  being  granted  to  the 
plaintiff  ex  parte^  and  in  an  interlocutory  manner,  with  com- 
petency to  the  defendent  to  move  to  dissolve  it. 

The  maxim  of  injunction  is,  that  they  must  be  applied  for 
speedily,  an  user  implying  tacit  consent. 

Disobedience  of  an  injunction  is  a  contumacy  punished,  ex 
officio^  by  imprisonment. 

*  P-  43»  3I1  ^}  pr-  §  I ;  I-  4»  »S»  §  4-  *  X*  *»  '9>  9  5  Lanjcnn  &  ^"  Erort. 
•P.  43,  17,  I,  ^  I,  4;  Id.  3,  48.              a  vol.  n.  21$  Bayer  rom.  Proc.  1  Aufl. 

*  P.  43,  17,  I,  pr. ;  Id.  3,  §  ult.  5  F.C.      p.  1S4-8  $  Bolley  verm.  jur.  Auft.  i  vol. 
Conradi    eautio  de   non    ampl.  turb.    in      n.  9. 

jvdic.  poss.  usu  fori  recepL  Helmst.  1737.  '  Adamt  on  the  doctrine  of  equity,  1S5. 

*  P.  43,  17,  I,  pr.  §  5,  9  >  Id.  3,  pr.  ^  Drury  on  injunctions. 
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TITLE  XIV, 


Modoi  procedendi  in  lidboi  — ^  Vocatio  in  jot  —  Qutio  — ^  VindiMl  —  Poetelacio  cr 
edido  acdonit— Litis  denunciado— Yadimonium— Intendo  libelli— 'Excepdones— Dado 
judida  —  Sadsdadones  ~  Uda  contettado  —  CauHe  —  Colleodo  aiTe  conjccdo  •—  Pcro> 
rado^Altercado  —  Probado  ~  Per  testes  —  Per  instrumental Juramenta  —  Seneeatia 
— Extraordinaric  cognidones— Conventus  in  provindis— Juriidicdones  eaceptiooales 
-*  iCrarii  —  Flsd  —  Radonalis  —  Gomids  domonim  ^  Comids  Lai^tionum  —  Pre- 
feed  urbii— Preiccd  annonc— Episcoporum— Magistromm  militom— Magirtri  offido- 
rum  —  AsKSiorium  —  Mutadones  sub  Imperto  Romano  —  Byxandno  —  Relationcs^ 
Consultadonei— Libellos  supplicadonit— Sportvla  etexpensa^Execudo— Adpcliatioacs 
— PoNue  temere  lidgandom. 


The  more  We  have  shewn  in  another  part  of  this  volume  the  steps  which 

andent  process    were  neccssarv  up  to  the  period  at  which  a  change  took  place  in 
reviewed.  ^j^^  more  ancient  mode  of  procedlng  in  order  to  bring  the  suit  to 

issue.^  By  the  lex  Mbutia  many  of  these  were  simplified ;  and 
we  find  that,  at  that  period,  the  mode  of  proceding  was  for  the 
plaintif  to  cite  the  defendent  before  the  praetor,  by  the  process 
called  vocatio  in  jusy  or  personally  calling  upon  him  then  and 
there  to  procede  to  the  /orum  with  him,"  and  give  sureties, 
termed  vindices^  for  his  appearance  on  a  certain  day,  litis  contestan 
—that  is,  to  plead  and  settle  the  issue  to  be  tried  ;  which  done,  if. 
On  the  way,  no  tramactio  or  compromise  or  settlement  took  place, 
the  defendent  was  free  on  givine  security  until  the  time  appointed, 
provided  the  pnetor  granted  him  an  action ;  and  when  the  day 
arrived,  he  had  to  appear  again  and  contest  the  issue. 

§  2316; 

Decline  of  the        The  practice  of  thus  personally  citing  the  defendent  continued 

practice  of  per-    xo  be  used  Until  a  comparatively  late  period  of  the  Roman  history^ 

Se^ntiff?  ^  ^^^  ^^  ^^^  *'  ^^*^  practised  in  the  age  of  Gcllius,*  with  certain 

modifications  with  respect  to  persons,  time,  and  place,^  introduced 


*  ^  20071  h.  op. 

*  §  2010,  h.  op. 

>N.  A.  13,  13;  C*,  2,  1,2,3. 


12,  13,22,23,24s  1.4,  16,  §3. 


MOD.    PROCED.    IN  €AU6«    CIY.-^SATISDAT.  585 

hj  the  edict  and  legislation,  and  by  the  substitution  of  the  ordinary 

security  in  (ilace  of  the  ancient  vindex.^    It  became  the  practice 

of  the  parties  voluntarily  to  dispense  with  this  formality  by  entering 

at  once  into  the  vadimmium^  which  was^  otherwise^  the  second  Substitution  of  a 

step  in  the  procedings,  whereby  they  undertook  to  appear  in  court  ^^^^^^' 

on  a  certain  day,*  and  which  we  find  in  the  Pandects,  under  the  *PP«"' 

terms  satisdatio  or  stipulate  injudicio  sis  tends  causa /actum,    Thu3 

the  former  unceremonious  proceding  of  dragging  a  reluctant  de- 

fendent  into  court  was  deferred  at  least  until  oefault  was  made  on 

this  process.* 

In  the  municipalities,  where  the  matter  was  of  Ronun  cogni-  Pnctiee  in  die 
zance,  the  magistrate  decreed  a  vsdimonium  for  appearance  of  the  munidpaUdei, 
defendent  there,  and  proceded  to  a  judicium  ncupiraUfrium  in  cas^ 
of  contumacy/  or  in  that  of  absence  or  keeping  out  of  the  way,  to 
issue  an  immissio  in  bcna  or  distringas  on  de&ndent's  goods  to 
compell  his  appearance.^ 

§  2317. 

Under  Marcus  Aurelius  certain  modifications  were  introduced  Change  m  the 
with  respect  to  the  mode  in  which  the  process  was  commenced,  ««i«  of  bring* 
in  addition  to  the  vaJtmonium^  which  was  still  admissible*     The  Marcus  Aareiiufl 
citatbn  was  effected  by  a  simple  litis  denunciation  giving  nodoe  of  i^  a  Utit  denun- 
tfae  action  intended  to  be  brought,^  M^ich  may  be  apdy  compared  ^^* 
to  serving  a  writ,  in  which,  until  lately,  the  fonn  of  action  was 
Inquired  to  be  stated. 

Constantius  directed  that  this  should  be  dooe  before  a  president  By  Conttantiua. 
m  the  prorinces,  or  before  some  authority  having  the  right  of 
puUic  notation; 7    and  thenceforth   such  was  undoubtedly  the 
genend  practice.    From  the  time  of  such  denunciation  the  pro^ 
cedings  began  in  court.^    Notwithstanding  'this  improvement,  it  Litis  denun- 
was  found  that  even  this  mode  of  proceding  led,  in  its  practical  cjatio  wholly 
working,  to  complications  which  it  was  advisable  to  shorten,  con-  <i**»»^o"«<*- 
sequendy  certain  actions  were  first  exempted  from  its  operation, 
and  it  became  ultimately  the  universal  practice  to  open  the  case  at 
once  before  the  competent  authority,^  leading  in  the  sequel  to  the 
total  disuse  of  the  denunciati^j  which  is  therefore  intirdy  omitted 
in  Justinian's  compilations  and  legislation. 

§  2318. 
Tliencefoiward  die  suit  commenced  by  a  simple  judicial^  delivery  The  Utett  form 

*  P.  a,  6^  t,  ^l   P.  a^  Sf   m,  l,   5,         *  Aur.  Victor  de  Gnar.  16. 

4  » ;  P-  a>  5,  *,  §  1  #  P-  »$.  4#  >>  i  3  5  ^  a  Th.  2,  4,  a. 

P*ai4«2t.  'Symmach  jepisL  10,  51  j  C  Th.  Sy 

*  Cic.  pro  Tull.  20 ;  pro  QginL  5,  6.  4,  4. 

*  Hor.  Sat  I9  99 «-  3^-37>  74^7^*  '  C*  '^'^  ^9  h  ^9  ttheUioAift  ju»  notarial 
*£k.  ffo  i^t.  19;  Gab*  3,  4  7&>  nffiH». 

P.  2, 4y  19  j  42, 4,  7,  4  z  &  S3.  '^  Consult,  vet.  jurkconsuk.  6  j   C  7> 

•2Wm.4,39,4  3.  40,3. 
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of  bringing  mit 
by  delivery  of 
the  libellu*. 


CumulatiTe 
effect  of  this 
mode  of  lexving 
process. 


Cantio  judica- 
tnm  litti  dii- 
condnoed. 


to  the  defendent  of  a  libeUuSj  signed  bv  the  pkintiiF,  contatntng  a  de- 
scription of  the  ground  and  object  or  the  action  to  an  executor^  or 
officer  of  the  court,  accompanied  bv  a  verbal  or  written  citation  to 
appear;'  .and  all  the  operative  effect  and  principles  of  the  older 
law  of  vocatio  in  Jus  and  f ditto  actionis  were  transferred  to  thi3  pro- 
cedure.' Hereupon  the  defendent  was  obliged  to  deliver  a  written 
acknowledgment  or  receipt  within  a  certain  period,  granted  to.him 
in  this  behalf,^  and  give  bail  for  his  appearance  and  the  defense  of 
the  suit,  usually  by  bondsmen,  but,  under  certain  circumstances, 
by  an  Undertaking  on  oath  or  even  by  a  simple  promise.^ 

No  security  was  henceforth  required  for  abiding  hf  the  sentence 
when  the  suit  was  not  prosecuted  by  attorney.®  The  executor 
became  personally  responsible  for  the  corporal  custody  and  pro- 
duction of  the  party  failing  in  security.^  The  remaining  details, 
having  reference  to  the  introduction  of  the  parties  and  preparation 
of  the  suit  for  trial,  were  referred  to  the  proper  department  of 
office  of  the  court.® 


§  2319. 

Opening  of  the  On  expiry  of  the  term  fixed,  the  plaintiff  opened  his  cause  of 
action  in  detail  without  any  question  of  a  firynula^  such  having 
been  abolished  under  Constantius,^  and  a  free  discretion  left  to  the 
judge.  Practically,  however,  the  ancient  distinctions  and  names 
of  the  actions  were  preserved  ;  but  the  previous  steps  respecting 
the  prayer  of  an  action  were  all  that  remained  of  the /brmula^  unm 
Theodosius  IL  abolished  even  this.^^ 

If  the  defendent  confessed  judgment  in  an  action,  all  the  incidents 
of  the  judicial  con/essio  came  into  operation  ;^^  but  if  he  traversed 
it,  the  legal  debate  commenced :  henceforward,  then,  this  was  the 
stage  in  the  suit  which  corresponded  with  the  older  litis  con- 
tistatio^  and  whence  its  operative  effect  dated.^ 


Lidt  cODtet- 
tado. 


§   2320. 

The  old  litis  contestatio  was  a  judicial  controversy  before  the 

fraetor  for  the  purpose  of  settling  the  issue  to  be  tried,  which 
estus  thus  describes, — Contestart  litem  dicuntur  duo  aut  pbtres 
adversarii^  quod  ordinato  judicio^  utraque  pars  dicere  sokt,  testes 
istotii  and  Gellius  alludes  to  it  zs  judicium  acaptum  contestation*^ 


>  14,6,^x4. 

*  C.  II,  I,  i7»  ^  1 9  Nov.  123,  8. 
»  I.  4,  16,  §  3  J  C.  2,  2, 4. 

*  Nov.  53,  3  ;  C.  2,  15,  I. 

•Nov.  53,  3,  pr.  S  »5  I.  4,ii>§4; 
C.  3.  2, 4,  ^  I S  C.   12,  1,  17}  C.  1,  3, 

»S»  ^  I  >  '<*•  33>  ^  3 ;  P-  »>  8,  toL 
•L4,  II,  §  1,25  §2035,  h.  op. 
^  C.  3,  2|  I ;  for  excepdoniy  C.  10,  52, 

6  J  Nov.  134,9$  Nov.  151,  I. 

*  C.  Th.   I,  16,  7  i  C.  2,  8,  7,  ^  6 ; 


Nov.  82,  7,  §  I  j  Joan  Lydut  de  magBCni. 
3,20. 

»  C.  2,  58,  I. 

"  C.  2,  58.  a. 

^^P.42,s$  C.7,  59. 

»  C.  Th.  4,    14,  I,  M  5  C.  3, 1,  i4t 
^  I  $  C.  3,  9,  I. 

;"  Fettus  N.  A.  5,  10  J  BerfuDwrn-Hon- 
weg  inlTiib.  Zehach.  J.  Rechcwriaen. 
•chafts,"73. 
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The  great  dispute  respecting  the  litis  contestatio  is,  whether  it  in  how  hx  a 
was  a  formal  contract^  or  not.  The  question  arises  out  of  the  contract, 
operation  which  it  clearly  had  in  perpetuating  the  action  ;^  for 
if  the  suit  had  not  arrived  at  this  stage,  and  the  plaintiiF  or  defen- 
dent  died,  the  suit  abated  ^  if,  on  the  contrary,  the  litis  contestatio 
had  taken  place,  the  matter  in  dispute  passed  to  heirs : '  it  ceased, 
in  fact,  to  be  a  chose  in  action,  and  acquired  a  certain  consistency 
and  reality.  That  it  contained  a  novation  is  clear,  because  the 
original  cause  of  action  was  superseded  by  a  new  contract.  Some 
commentators  endeavor  to  prove,  that  a  new  contract  was  for- 
mally entered  into,  per  as  et  lihrafn^  which  is  going  too  idx.  The 
true  state  of  the  case  may,  however,  be  inferred  from  the  form  in 
which  it  was  entered  into. 

The  litigant  parties,  according  to  the  ancient  form,  being  Principle  of  the 
present  before  the  praetor,  the  one  orally  declared  his  claim  on  the  ^^  contestatio. 
other,  as  has  been  seen  under  vindication  commencing  with  aio  //, 
&c.  This,  the  defendent  traversed:  the  plaintiff  then  tendered 
the  wager  at  law,  termed  sacramentum^  and  in  later  times  the 
sponsioy  that  so  and  so  was  the  fact  \  witnesses  were  invoked  in 
support  of  these  allegations,  and  the  issue,  originally  at  once  heard 
by  the  same  magistrate,  was  then  curtly  reduced  to  writing,  and 
sent  down  to  a  judge  to  try.  It  is  clear,  then,  that  a  novation 
took  place,  because  the  value  of  matter  in  dispute  was  commuted 
for  the  penal  sum.  The  legal  question  was,  as  it  were,  already 
tried,  and  the  fact  alone  remained  to  be  ascertained. 

A  novation^  then  taking  place,  when  the  claim  was  a  personal  Contained  a 
one,  before  a  legitimum  judicium  or  by  z  formula  in  jus  conceptum  ;  novation. 
such   novation  naturally  revived  the  right  of  action  from  that 
moment,  and  formed  a  new  starting  point  of  time  whence  the 
limitation  had  to  run. 

The  operation  of  the  novation  was  in  this  case  direct,  but 
indirect  when  the  action  was  sub  imperioy — -for  the  recovery  of  a 
real  right,  or  simply  by  a  formula  in  factum  concepta ;  in  which 
case  the  exceptio  rei  judicata  of  judgment  recovered,  or  in  judicium 
deducta  of  retraxit  was  available  as  an  answer. 

The  judicium  assigned  on  a  litis  contestatio  had  sufficient  reality 
to  be  transferable  to  another  party  when  circumstances  required  it.^ 


§  2321. 

Walter,  at  once  an  accurate  and  judicious  author,  can  find  no  Tranafcr  ofa 
authority  for  the  mode  in  which  this  judicium  was  transferred  to  '"^^^J^^^*^* 
another  party,  although  it  was  clear  that  it  could  be  so  j  we  are 


*  Mayer  litis    contestatio,  Stutt.    1830  ^  §  2027,  h.  op. 

(Sav.  Zeitsch.  7,  231).  *  P.  46,  2,  29 ;  Frag.  Vat.  263. 

*  Puchta  InsL  2,  ^  172.  •  P-  3>  3f  ^7>  a?*  4^,  pr-  5  P-  4»  3»  7> 
'  P.  »7,  7,  8,  §  1 5  P.  4X),  12,  24,  p.  ;  §  9  J  P.  5»  i>  57  i  I*-  9»  4>  ^5  J  P-  40j 

P.  46,  2,  29  }  P.  50,  17,  87,  139,  pr.  12,  24,  §  4 }  Paul  R.  S.  5;  1,  §  5. 
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reduced,  therefore,  to  surmiBe,  that  diere  can  have  been  no 
more  difficulty  in  transferring  this  novated  contract  to  anothor 
person,  than  in  any  other  contract  by  stipulation  or  by  a  spoasio ; 
nor  is  the  difficulty  greater  in  granting  a  right  of  action,  than  in 

Irranting  any  other  incorporeal  right,  such  as  an  easement,  or  the 
ike.  There  is  no  doubt  that  these  transfers  were  very  frequent, 
were  abusively  conducted  and  degenerated  into  that  specuhdon, 
termed  in  Endand  champerty,  b^ause  we  find  at  a  subsequent 
stage  of  the  Koman  history  provisions  lestraining  die  tiaasfer  of 
suits  to  a  more  powerful  adversary .^  , 


Addktkttcfa 

Judex. 


On  the  conclusion  of  the  pleadings,  as  has  already  been  seen, 
the  magistrate,  In  the  age  of  the  legh  actionesy  at  once  assigned  the 
jsuiix  i  but  after  the  passing  of  the  lex  Pinaria^  a  delay  of  thirty 
days  was  fixed  for  this  purpose,'  nor  was  any  alteration  made  on 
the  modification  introduced  by  the  formular  process.'  The  prae- 
tor drew  up  the  formula  at  his  leisure,  during  this  intervening 
time,  and  at  its  expiry  the  judex  was  named,  and  the  litis  ant- 
testatio  put  mto  operation  before  the  judicium  thus  constituted. 

This  must  have  been  the  time  at  which  the  cautio  judicatum 
sohi  was  required  to  be  put  in,  in  cases  in  which  it  could  be 
demanded.^ 


Original  mode 
of  hearing  a 
caute  before  a 
judex. 


The  mode  in  which  the  judex  or  arbiter  was  appointed  before 
the  changes  of  the  later  imperial  period  have  already  been  men- 
tioned.^ The  sequence  of  practice,  before  the  alhum  judiatm 
was  established  under  Augustus,  appears  to  have  been  that  the 
parties  had  a  certaih  influence  in  the  appointment  of  the  judex^ 
under  the  control  of  the  presiding  magistrate,  of  which  they  were 
probably  practically  deprived  on  the  institution  of  the  aBamtj 
which  accounts  for  the  mcrease  of  arbitrary  actions. 

The  judicium^  being  a  munus  publicum^  could  not  be  rqected 
without  sufficient  cause  shewn,^  or  their  incompetency  proved,^ 
as  in  the  case  of  tutors. 

These  judges  of  matters  of  fact,  were  sworn  to  adjudicate  ex 
animi  sentential  on  the  altar  called  puteal  Libonis^  and  this  done, 
thqr  proceded  to  bear  the  cause  in  due  course. 

If  the  praetor  granted  no  time,  called  a  dilatioj  for  the  purpose 


'  h  >  7 58-9,  h-  op. 

'  Galas  4,  §  15, 18  }  (Ascon.)  in  Verr.  i, 
I9  9»  P*  1^4  i  Ordl.  §'19959  ^201 1,  K  op. 

"  Serr.  ad  iEn.  6,  431. 

^  Gaioi4,  §  2$f  8S-9I9  96-102  J  I.  4, 
II,  §  I ;  C1&,  pro  ^uint.  7,  8. 


'§2167,  h.  op. 

*  P.  de  vacat.  i  pr.  ^  2 ;  Suet,  diand. 
15  J  Plin.  Epist.  xo»  €6. 

^  P.  de  jud.  39 ;  PKn*  L  c  3,  so. 

'  Cic.  pro  Ffacc.  j6 }  Id  Acad.  Qiuest. 
4,47;  €.2,59,  2, 5  a. 
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of  getting  together  th«  necessary  proofs,  or  on  other  sufficient 
^ounds,^  the  third  day,  dies  firendinus^^  was  fixed  for  the 
judiciutn,  or  trial ;  the  case  was  then  opened  before  the  judex 
shortly ,'  and  afterwards  debated  at  length ;  speeches  were  made 
on  either  side,  after  which  witnesses^  were  adduced  in  support  or 
against  the  case. 

This  is  the  general  view  of  the  action  at  that  time,  up  to  a 
certain  point  $  we  now  come  to  the  details. 


§  2324, 

First,  then,  the  litigant  parties  and  their  respective  advocates  Theiwearing 
having  taken  the  oath  of  calumny,*  by  which  they  asseverated  that  ^^«  P*"^** 
they  believed  they  had  a  just  cause  of  action,  which  they  would  *"     ▼«»te«- 
conduct  fidrly ;  die  patrons,  or  counsel,  retained  for  that  purpose, 
opened  the  case  shortly,  which  was  termed  causa  conjecthj  or  col-  Cmu^  cim^ 
lectio;^  thud  Oaius,^ — anfequam  apud  eum  causam  pererarenty  sele-  jecri6orcol- 
hant  breviter  ei  [judiei)  et  quasi  per  indicem  rem  expmere:  quee    *^**°' 
dtpehatur  causae  collectio,  quasi  causes  sua  in  breve  eeactie^  this 
would,  in  England,  be  termed  opening  the  case,  which,  according 
to  the  old  system  at  nisi  prius^  while  the  Roman  system  was  stiu 
in  force,  and  the  restoration  of  which  may  be  expected,^  was  short, 
not  detailed,  as  at  present,  but  simply  adfapted  to  shew  the  points 
upon  which  the  plaintiiF  would  rely,  and  the  line  of  defense  the 
defendent  would  adopt 

This  was  followed  by  the  peroratioj^  or  set  speeches,  in  which  Perar»tio« 
arguments  were  adduced,  and  eloquence  displayed,  and  it  is  /$uch 
speeches  that  have  come  down  to  us. 

These  speeches  of  the  advocates  were  clearly  made  before  the  witnesses 
examination  of  the  witnesses,^^  and  before  the  proofs  which  could  «»inji>ed  after 
be  brought  to  bear  on  either  side  were  brought  forward,  in  the  *^"^  ^ 
management  of  both  of  which  the  respective  counsel  disjrfayed 
their  ingenuity  in  the  mode  in  which  they  put  the  questions  in 
chief,  or  conducted  .the  cross-examination,^^     It  is  erroneous  to 
suppose  that  the  witnesses  were  examined  before  the  perfratiej^ 
or  set  speeches  ;  on  the  contrary,  the  practice  was  identical  with 
that  now  feUow«l  in  England  in  that  respect. 


» p.  fly  ifl,  7,  Ko}  P.  5,  I,  s6,  pf.i 

Id.45,pr.;  C.  5,  11,  1-4. 

'  Gaias  4,  §  15  ;  Cic.  pro  Munena,  12  ; 
FesCus  ▼•  res  comperendinata,  GeO.  N.  A. 

*  QtVL  N.  A.  5,  EO  (Ascoa.)  ia  Vcrr. 
fl,  I,  «,  p.  164,  OreU.  5  P.  50,  17,  1 5 
CoIlectK),  Gaiu  4,  ^  15, 

^£sckcr  de  tesdnni  rstien^  Turici 
1S42. 

*  Cic  pro  Rqk.  co«.  I  j  ^  ^33^9  ^«  op* 

*  Appian.  de  bell.  dv.  i^  74  f  P.  50, 
17,  I. 


T  Gains  4,^  15. 

'Secoad  rtpoft  of  common  Jnr  OMI* 
mSssiancn. 

»  Oell.  N.  A.  5,  xo. 

">  Cic  pro  Qouii:.  fr,  14;  Q.  Tkioi  up. 
Macrob.  Sat.  i,  12. 

"  Quintil.  Inst  Ont.  |,  7, 

**  Walter  1.  c.  §  695,  n.  43,  proves  Fer- 
rat.  £p.  1,  3y  in  eirpr,  upon  the  ground 
that  in  the  case  he  cites,  Cic  pn>  Cvcin.  ^, 
10,  because  it  was  held  after  an  anspliieo 
or  adjountheat. 
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Length  of 
•peechet 
ratr«ined  by 
the  lex  Pom- 
peia. 


Farther  pro- 
gre«of  the 
tttit. 

Verdict  and 
ampUatio.  . 


Cautio  in  judido 
mtendicaun 

£Kti. 


Jodicatum  lolfi. 


Presence  of 
witneaeiin 
court 


It  being,  however,  found  necessary  to  restrain  the  prolixity  of 
oratorical  display,  the  lex  Poppeia  was  introduced,  giving  the 
judge  ^  discretion  to  determine  the  number  of  water  glasses,  r/t;^ 
sydrsgf  which  each  orator  should  be  allowed,'  and  which  often 
extended  to  as  many  as  six,  a  system  found  to  work  well  in  the 
United  States  of  America. 

After  the  termination  of  the  speeches,  the  chief  points  were 
recapitulated  in  an  altercatioy  consisting  in  question  and  answer,' 
and,  in  conclusion,  the  judgment  was  delivered. 

When  Ae  judicium  was  composed  of  many  persons,  the  majority 
of  votes  decided  ;^  but  if  the  question  did  not  come  out  clear,  the 
case  was  adjourned,  ampliatOj  once,  or  oftener,  as  was  found 
necessary,^  and  such  ampliationes  were  termed  secunda  and  Urtia 
actio.  The  judgment,  too,  must  be  pronounced  orally,^  but  was 
usually  first  reduced  to  writing,  and  read  ofF  from  the  tablets.^ 

No  security  for  appearance  before  the  judex  was  required}* 
indeed,  it  was  superfluous,  because  if  the  defendent  neglected  to 
appear,  he  was  denounced,  or  cited  verbally,  or  in  writing,  by  an 
edictal  citation  publicly  displayed  three  several  times  ^^  where- 
upon, if  he  still  did  not  appear,  the  suit  proceded  in  his  absence, 
and  a  legal  sentence  was  pronounced. ^^  The  cautio  judicatum 
sohij  when  required  and  given,  was  considered  of  itself  sufficient 
in  the  stead  of  appearance  at  the  trial.^^ 

We  now  come  to  consider  the  question  of  witnesses.  It  is 
clear  that  these  were  present  in  open  court,  and  heard  all  the  pro- 
cedings.  In  later  times  this  locali^  was  termed  secretarium^  which 
has  by  some  been  erroneously  supposed  to  mean  a  secret  place, 
but  the  signification  of  which  is  clearly  that  part  of  the  court 
near  the  judges,  in  which  the  protocollists  or  secreuries  sat  segr^ 
gatiffiy  together,  but  apart  from  them — in  short,  in  this  sense,  it  is 
exactly  equivalent  to  a  witness-box,  whence  questions  could  be  put 
to  them  by  judge  or  advocates  at  any  moment.  A  misinterpretation 
of  this  word  induced  the  medisval  practice  of  keeping  the  wit- 
nesses out  of  court,  which  is  often  done  in  England  by  order 
of  the  judge,  on  the  application  of  counsel,  when  it  is  suspected 


« Plin.  Ep.  I,  »3,  a,  ii  {4,  9),  6,  ij 
Cic  Ont.  3y  34.  In  old  pulpits  in 
England,  and  rtry  often  abroad,  the 
hour-glaM  remains  conspicaoosly  at  the 
right  hand  of  the  preacher  on  the  pulpit 
rail.    . 

*Qc.  Rote  Com.  ioit.  Cell.  N.  A. 
14,1. 

'  Q^ntil.  1.  c.  6, 4. 

« Val.  Max.  7»  7»  "  J   P«  4*>  »,  2^> 
38,  pr. 
*Cic.  pro  Flacc.  20,  pro..CKc.  ly  33 


(Ascon.)  in  Verr.  2,  i,  9  j  OrelL  P.  4*t 
If  36 ;  Cell.  N.  A.  14,  2. 

•  C.  7, 44,  I. 

7  Suet.  Claud.  15;  Orellj  user,  t  s, 
*>'  3^71  >  Oruter  inscr.  p.  209,  n.  i> 
Spangcnbeiig  ubuU  n.  Si,  give  insooces. 

•  AKon.  in  Verr.  2,  i,  9,  p.  i64»  ^^^ 

•  Paul.  R.  S.  5,  5A,  ^  7;  P.  5»  J»  ^*" 
72;  P.4A,  Si26»i9S  C.  7,  4S»7>*»9" 

»•  Cic.  in  Verr.  2,  17  5  P.  5.  »i  7Si 
PauL  R.  S.  5,  5A,  §  7  J  Cod.  Gitf .  X. 

I,  1 5  C.  7,  43>  h  »• 
''P.46,  7,  5,§2;  Id.6,  i3,pr. 
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that  they  will  shape  their  evidence  according  to  the  speeches  of  the 
respective  advocates. 

The  witnesses  were  called  upon  to  give  their  testimony  on  Gave  their  tet- 
oath ;  ^  but  written  depositions  of  absent  witnesses  could  be  tJmony  on  oath, 
adduced  in  evidence,^  though  it  would  appear  that  such  depositions 
were  not  taken  on  oath,'  nor  were  there  any  means  of  compelling 
the  attendance  of  witnesses  in  civil  suits  before  the  age  of  Jus- 
tinian.^ Other  proofs  were  supplied  by  the  production  of  deeds, 
public  notoriety,  an^  examination  by  torture,^  which  last  was  only, 
however,  admissible  in  suits  respecting  inheritances,  and  then  only 
in  the  case  of  slaves.^  The  judex  had  the  power  of  completing 
defective  evidence  by  tender  of  an  oath,7  and  it  seems  probable 
that  the  litigant  parties  had  the  same  power  of  putting  each  other 
to  this  test  at  the  trial  before  the  praetor.^ 

After  this  general  view  we  will  now  enter  more  in  detail  into 
the  individual  procedings  here  mentioned. 

§  232^6. 

The  principal  business  of  the  judex  in  that  proceding  termed  the  Probatio. 
judicium^  was  to  see  that  the  facts  were  duly  proved,  and  assure  him-  9^^  ^^^^ 
self  of  legal  proof  having  been  adduced  of  the  circumstances  upon  ^"  ^^' 
which  his  subsequent  decision  would  be  based.  To  afford  this  proof 
was  the  business  of  the  parties ;  for  whatever  is  not  duly  proved 
was  to  be  intirely  rejected,  and  had  no  effect  on  the  issue  of 
the  suit. 

The  general  principle  is  that  the  party  in  the  suit  who  alleges  a 
certain  &ct  to  his  advantage,  is  bound  to  prove  it ;  but  such  pro- 
batio is  only  requisite  when  the  fact  in  question  has  not  been 
admitted  by  a  confessio  in  jure^  by  the  other  side  ;  or  is  of  such  a 
.  nature  as  to  require  no  further  proof,  of  which  are  those  fiicts 
which,  according  to  the  general  principle  of  legal  presumption,  are 
presumed,  and  of  which  the  court  takes  judicial  notice.  Such, 
then,  are  held  to  be  true,  unless  the  other  side  impugns  them  in 
concreto^  or  in  that  sipecial  case  what  is  otherwise  in  abstracto 
prasumptio  juris^  Sometimes,  but  by  no  means  invariably,  the 
possibility  of  refutatory  legal  proof  is  cut  off  in  advance  by  the 
very  nature  of  the  case  ;  hut  fctiones  juris  must  not  be  confounded 
with  these,  for  they  are  arbitrary  assuinptions  of  law  which  do  not 
even  pretend  to  be  true,  and  wnich  are  usually  not  so,  but  which 
are  laid  down  rather  as  laws  and  maxims,  than  as  facts.^ 

'  Cic  pro  Roic.  Com.  15,  QoiBtil.  1.  c.         ^  Dionyi.  2,  75}  P.  »,  a,  31 ;  C.  4t 

S,7i§5-  «i3- 

«Id.4i.  *  P.  aa,  3,  25,  ^  3. 

*  Id.  4  32.  '  Bett*i  two  worki  on  Legal  Pretomp- 

*  Id.  §  o  J  C  4,  2O)  16,  19.  tioni  and  the  Pxinciplet  of  Efidence  cannot 
'  Q^ntil.  1.  c.  $f  z-5.  be  too  itiongly  recommended  to  the  itudcnt 
*Paul.  R.  S.  5^   15*  ^  6;  Id.  5,  16,     lor  their  logical  ability* 

^  2  i  P.  49^  5,  2. 
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Probatio. 
Plenary  or 
•emi-pleiury. 


§    2327. 

Probation  generally  speaking,  is  the  neafest  approach  to  truth  ; 
but  it  by  no  means  necessarily  follows  that  It  is  actual  truth,  thus, 
for  example,  although  confession  is  legal  evidence  of  a  fact,  it  does 
not  follow  that  the  party  may  not  have  made  a  jpretended  confession, 
or  that  witnesses  may  not  have  given  perjurecf  evidence.*  ProbatU 
is  said  to  be  legally  full,  plenary,  and  conclusive  when  the  fact  in 
issue  is  affirmed  by  two  witnesses,  or  when  an  instrument  of  public 
authority  is  adduced  ;'  but  it  is  semiplenary  only  when  it  rests 
upon  the  evidence  of  one  witness  only,  or  on  that  of  an  instrument 
or  a  private  nature.^  The  absurdity  which  arose  in  the  medisval 
practice  of  sdlowing  two  proofs  of  doubtful  credibility  to  make  one 
satis&ctory  full  or  half  proof,  is  not  founded  upon  a  hix  construc- 
tion of  the  Roman  law,  which  admitted  some  species  of  proof  as 
conclusive,  without  corroboration,  but  required  it  in  others.  Thus, 
in  doubtful  cases,  it  was  allowed  to  tender  an  oath,  and  decide  in 
fiivor  of  him  who  was  willing  to  support  his  case  jure  jurand$m 


The  onus 
proliandi. 
AffirmadTC  and 
aegatiTc  proof. 


J  A3iS. 

The  burdieti  of  proftng  an  allegatioii  b  incambent  on  him  who 
makes  it.  Ei  incumkit  prokatio  qui  dkitj  noH  qui  negat,^  becsnase 
fer  fifmm  natarum  ntgands  frobatio  nuUa  tst;^  hence  f^  maxhn, 
^^  you  cannot  prove  a  negative,"  which  is  strictly  true,  becanse 
one  6cc  is  denied  by  iiffirmativi  proof  of  another  fact  inconsistent 
with  it.  A  circumstantial,  inferential^  and  argumentBtive  proof 
that  a  certain  occurrence  cannot  have  happened  may  amount  to 
a  ^esumpdon  so  strong  as  to  be  tquivaknt  to  an  afirmative  proo^ 
as  fay  proving  the  presence  of  the  person  said  to  Jhare  done  a  cettain 
act  elsewhere,  4Uihiy  at  the  same  time.  Proof  may  be  by  demon- 
stntion,  as  that  a  testament  is  $mUum^  which  may  be  shewn 
60m  the  instrument  itself;  this,  by  some,  is  called  a  negative 
proof,  though  fidsely,  for  the  assotion  is  in  the  affirmative,  as, 
that  the  testament  i$  informod,  that  a  man  ir  mad,  or  is  under  age, 
or  the  lilce. 

Absurdity  most  be  avoided  in  the  rubs  of  proof ;  thu8>  if  asfanre 
be  by  one  mortally  wounded,  and  by  another  despatched,  die 
A^iiian  law^  faoMs  each  to  be  liabie  inequal  decree ;  fer  it  would 
be  more  absurd  to  say  that  the  first  did  not  kill  him,  tium  that  both 
killed  him  jointly,  because,  by  the  act  of  either,  he  would  have  died. 


» P.  %%y  5,  3. 

»  P.  la,  a,  31. 
*  P.  At,  3,  a. 


•  C.  4,  19, 1. 
•C.4,  19,  I. 
'P.  9,  a,  51,^2. 
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§  2329. 

TestimSnium  is  the  evidence  of  a  witness,  testisj  summoned  to  Testimonium 
declare  in  court,  that  which  he  knows  of  the  question  at  issue.*       o'  evidence. 

Those  are  competent  witnesses  who  are  not  specially  excepted  Competent  and 
and  declared  to  be  otherwise  by  law  5  an  infansy  or  impubesy  is  not  incompetent 
competent  even  in  civil  matters,  until  he  have  attained  the  age  of  ^'""^• 
fourteen  years,  when  his  evidence  of  any  fact  before  such  period 
is  receivable  \^  to  be  a  competent  witness  in  criminal  matters  the 
witness  must  be  of  full  age.* 

Utterly  incompetent  are  madmen,  idiots,  and  prodigals;^  in 
criminal  cases,  women  convicted  of  adultery,*  criminals,^  convicts, 
and  even  sometimes  those  under  accusation,  where  the  veracity  of 
the  pkrty  is  in  question,  as  in  cases  of  perjury,  forgery,  &c. 
Infamous  persons  are  also  intestabiles. 

In  England,  the  evidence  of  all  persons  generally  is  receivable  In  England, 
for  what  it  may  be  worth,  and  there  are  few  exceptions,  since 
the  abolition  of  the  infamia  juris  by  Lord  Denman*s  act  ;^  in 
criminal  cases,  the  wife  and  husband  cannot  be  witnesses  for  or 
against  each  other ;  nor  in  civil  cases  in  the  superior  courts,  even 
by  consent,^  though  in  the  inferior  courts  they  may  be  so,  with- 
out, or  even  against  it — a  baneful  principle  introduced  by  act  of 
parliament.^  rlaintiiFs  and  defendents  may  be  witnesses  in  their 
own  cause,  so  that  if  unsupported,  it  is  merely  a  question  of  who 
swears  hardest,  or  most  plausibly.  Children  may  be  witnesses  if 
they  understand  the  nature  of  an  oath ;  and  any  person  may  be 
sworn  by  the  oath  most  binding  on  his  conscience,  if  he  believe 
in  an  avenging  power.*® 

A  particeps  criminis  is  incompetent  by  the  Roman  law,  though  Accomplices  by 
not  by  the  English,  because  he  is  9  quasi  in&mous  person ;  he  may,  J^«  Roman 
too,  seek  to  exculpate  himself  at  the  cost  of  his  companion  in    ^^' 
guilt.**     So  also  those  who  have  no  belief  in  an  avenging  power, 
nor  in  the  obligatory  effect  of  an  oath.*^    Blind  persons,  in  respect 
of  matters  for  which  sight  is  necessary,  and  deaf  persons,  where 
hearing  is  required,  are  inadmissible. 

The  testimony  of  witnesses  convicted  of  prevarication  must  be  Suspected  wit- 
rejected.*^     Beggars,  and  such  like  indigent  persons,**  are  at  least  n^ses. 
very  suspicious  witnesses,  because  easily  corruptible  ;  so  witnesses 
may  be  rejected   for  interest  in  the  question  at  issue,*^  nullus 


*  P.  »2,  5,    II. 

« P.  aa,  5, 19. 

'  Id.  20  J  P.  4S,  18,  XI,  §  I. 

*  I.  2,  10,  §  6.  *  P.  22,  5,  iS. 

•  P-  M>  5»  3>  §  5- 

3  6  &  7  Vic.  85.  Best's  Principles  of 
Evidence,  §  x6o. 

'  Barbat  v  Allen,  i6  Jur.  339,  14  &  15 
Vic  99;  Stapleton  v.  Croft,  16  Jur.  408, 
14  k,  15  Vic.  J9,  §  2. 

'  9  Ac  10  Vic,  95,  §  83,  under  which  a 
spiteful  wife  may  ruin  her  husband's  cha- 
VOL.    III. 


racter  by  perjured  accusations  of  a  criminal 
nature,  although  such  evidence  is  not  avail- 
able in  a  superior  court,  ante  n.  8,  ibiq.  cit. 

***  Best's  Principles  of  Evidence,  §  115, 
§  131 ;  this  is  very  important,  and  dhould^ 
be  read  up ;  Wilkinson  v.  Bremer,  tried 
before  Mr.  Adolphus,  in  the  Brompton 
County  Court,  26th  Nov.  1852. 

"C.4,  20,  II.  "C.I,  5,  II. 

*'  P.  22,  5,  I  &  2. 

"  P.  22,  5,  3. 

**  P.  22,  5,  10;  P.  4,  20,  10  &  17. 
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be  objectsd  tdt 
by  reason  of 
JnAuence  and 
kindred. 


idmeus  testis  in  re  sua  inteUi^iturj  for  which  reason  the  member 
of  a  corporation  is  not  an  admissible  witness,  if  he  may  reap 
individual  benefit,  though  he  is  so  if  the  advantage  be  merdy 
general  to  the  corporation  as  such.^ 

Witnesses  may  be  rejected  for  reason  of  influence,  id^ui  sun 
videntur  esse  testes  quibus  imperari^  potest,  ut  testes  fient ;  also 
for  reasons  of  kindred — wife,  father  and  son,  brother  and  sister, 
near  kindred,  dave  as  a^unst  his  master,  excepting  in  nuitrimonial 
suits^  between  such  parties,  for  reciprocal  affection :is  presumed^ 
combat  th^  suspicion  of  partiality.  Intimate  friends,^  mortal 
enemies,  are.  to  be  rejected  as  against  each  other,  the  client 
as  against  his  patron.  An.  advocate,  or  procurator,  cannot  be 
called  against  his  client  or  principal  \  and  if  adduced  against  such 
cannot  disclose  what  he  has  learned  from  such  principal,  hut 
must  confine  himself  to  that  which  he  knows  of  his  own  in- 
dependent knowledge.  In  En^and,  the  communications  of  a 
client  to  his  oounsei  or  attorney  are  privile^d,  which  involves 
the  anomalie,  that  the  principal  may  be  exammed  while  the  agent 
cannot. 


Two  witneaei 
required  to  ■ 
nngle  fact. 


Multitude  of 
witneMes  mvf 
be  controlled. 


WitnetMi  matt 
attend  per- 
sonally. 


§  ^330- 

Two  unexceptionable  witnesses  are  required  to  a  single  fact  for 
plenary  proof.^  The  testimony  of  a  single  witness  is  insufficient,^ 
notwithstancling  his  evidence  and  character  be  unimpeachable, 
except,  indeed,  he  depose  to  his  own  act,^  or  the  deficiency  be 
supplied  by  extrinsic  evidence.  A  notary,  or  other  public  officer,' 
deposing  within  the  scope  of  such  authority,  is  sufficient.  In 
England,  one  witness  is  sufficient  to  prove  one  or  more  facts.^  By 
the  Roman  law,  a  judge  may,  on  tne  other  hand,  reject  an  un- 
necessary multitude  of  witnesses  deposing  to  the  same  fact. 

Witnesses  must  be  duly  cited,^  and  must  give  their  evidence 
in  matters  both  civil  and  criminal,^^  as  a  matter  of  public  duty. 
Before  Justinian,  the  evidence  of  persons  against  those  neariy 
related  to  them  was  not  compellable;^^  but  this  does  not  apply  to 
the  Gflilion  law. 

Witnesses  must  attend  personally,  and  be  solemnly  sworn " 
(bishops,  however,  are  excused  from  the  oath'') ;  for  depositions  are 
generally  not  admissible,  as  they  deprive  the  adversary  of  his  right 
of  cross-examination.^^ 


>  P.  I,  8,  6,  i  1 5  P.  3,  4,  7»  4  X. 
•P.a»,5,6. 

*  P-  »3.  5»  3  *  4»  «!• 

*  P.  23,  3,  67,  ^  I J  P.  50^  16,  a»3, 

^  X.     AmioM  appellare  debemus  non  lev! 
notida  conjunctos. 

*  P.  aa,  5, 12.    Pluralit  elocutio  daarum 
numero  contents  est. 

•C.  4,20,  9,%  I. 

^   P.   2I»    ly   5S,§   2. 


•N.44;  N.4.7. 

•  P.  22,  5,  I. 

"  C.  4,  20,  16. 

"  P.  22,  5,  4  ft  5  I  C.  4,  20,  16. 

"  C.  4,  20,  9. 

*'C.  I,  3»  7,  et  Anth.  Peers  are  not 
iwoTB  on  the  tiial  of  a  peer.  Quakers 
may  affirm. 

»*  P.  22,  4>  3»  §  3- 
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The  mode  in  which  the* evidence  is  given  is  of  importance;' 
and  although  sinceritv  is  required,  the  witness  cannot  be  com- 
pelled to  criminate  himself,  deferre  se  mmo  coritur.^  The  Judge 
cannot  go  and  take  the  depositions  of  an  infirm  witness,  neither 
can  they  be  taken  by  a  commissions^  In  criminal  cases,  wit- 
nesses must  indispensably  appear  in  court.^ 

Witnesses  are  intituled  to  be  paid  their  expenses,  accordii^  to  Expenaei  of 
their  respective  positions,  by  those  by  whom  they  are  summoned,  witnetiei.  c 
and  the  judge  may  order  payment  to  be  made/    They  are  sworn 
and  examined  amr  issue  joined,  Rtis  amtestatioi  but  where  the 
case  admits  of  no  dcky,  this  examination  may  be  taken  in  per'- 
pituam  rd  memoriamy  to  perpetuate  evid^ice  or  the  fact* 


Objections  may  be  taken  to  the  quality  of  the  evidence  \  ^  where-  finality  of  the 
fore  the  general  niles  m^  be  laid  down,  viz.—  evidence. 

J.  That  every  witness  depose  to  that  only  inAich  is  within  his 
knowledge* 

a.  Witnesses  must  satis£u:torily  state  their  nieans  of  know- 
ledge. 

3.  The  evidence  must  be  dear  and  certain* 

4.  A  witness  must  not  contradict  himself. 

5.  Evidence  by  hearing  is  to  be  received  with  suspicion,  and 
Ms  before  evidence  by  sight. 

6.  Evidence  which  affirms  is  preferable  to  that  called  negative, 
or  that  merely  inferentially  affirmative, 

7*  More  confidence  is  to  be  placed  in  many  than  in  a  liouted 
number  of  witnesses. 

8.  The  evidence  of  persons  of  condition  is  to  be  preferred  before 
that  of  those  of  low  degree.^ 

o.  The  evidence  of  men  is  placed  above  that  of  women.^ 

Evidence  once  taken  down,  is  subsequently  available  between 
the  same  parties  in  any  other  cause.^ 

§  2332. 

Every  man  is  estopped  by  his  own  deed,  wbistber  it  be  d  public  The  maxim 
act,  a  testament  in  writing,  or  contract  entered  into  under  public  ^^^  «^«7  own 
authority,"  and  no  evidence  can  be  adduced  by  the  parties  thereto  hiT^rdc^L 

'  P.  M,  5»  a  &  3.  *  N.  90,  5. 

*  P.  40,    149  3,  §   II.     The  Engliih  '  C.  4,  20,  11  &  16-. 

axiom  is  tLe  same,  nemo  tenetur  se  ipsum  *  P.  %%y  5>  ^9  §  3* 

acctttare.  ^  P.  x%y  5^  2Z. 

'  C.  4,  xoy  16 ;  C.  4»  »iy  &S }  P*  ft,  I,  'P.  asy  4,  6. 

16.    This  can  be  done  in  civil  causes  by  '0.4900,  ao. 
the  law  of  England,  but  in  criminal  ones    '    ^^C  ^  30,  13. 
only,  in  articalo  mortis,  when  the  justice 
may  go  to  the  dying  witness  by  statute. 
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no  force. 


to  impugn  it,^  except  they,  or  either  of  them,  be  prepared  to 
prove  that  its  execution  was  obtained  by  force  or  fraud.* 
Parenchecicai  Parenthetical  expressions  in  a  deed,  not  of  the  substance,  prove 

expreauont  have  nothins; :  these  are  termed  narrative,  enunciative,  or  by  way  of 
recital  j  as  "  A  B,  son  of  C  D^  owes  E  F  fifty  aurei,  here  the 
words  **  son  of  C  D  "  may  be  rejected  as  surplusage,  but  the 
rest  of  the  sentence  is  operative  and  disposing ;  hence  instruments 
recited  in  another  instrument  must  be  produced,'  if  the  truth  of 
such  recital  be  required  to  be  proved. 

Contradictory  instruments  of  like  date^  eliminate  each  other, 
because  the  priority  of  one  or  the  other  cannot  be  proved,  unless, 
indeed,  the  legal  presumption  be  greater  in  £ivor  of  the  one  than 
of  the  other,^  as,  for  instance,  of  a  deed  respecting  the  ios. 


Recitals. 


Contnidictoiy 
initrumenti  of 
like  date. 


Public  inftni* 
meots. 


Proof  of  doini' 
nium. 


Private  instni- 
mentf. 


Apocha. 


§    2333. 

Public  documents  are  those  made  under  public  authority. 
These  instruments  are  drawn  up  and  cortified  by  notaries  public, 
tabellionesy  and  the  registrars  of  courts,  in  their  official  capacity, 
they  are  attested  by  witnesses  to  the  execution,  and  the  time 
and  place  inserted.^  Such  documents  prove  themselves,  and  are 
admissible  in  equity,  even  though  the  officer  who  drew  them  up 
had  not,  in  fact,  the  public  authority  he  pretended  to  possess,  for 
general  reputation,  that  he  had  such,  will  in  so  ht  suffice,^  but  not 
if  he  did  not  enjoy  such  public  repute.^ 

Dominium  is  proved  bv  such  public  deed  of  purchase,  or  other 
legal  instruments  of  public  authority  ;9  but  if  there  be  no  written 
evidence,  oral  evidence,  amounting  to  demonstrative  proof  of  the 
fact  of  the  purchase,  of  the  possession,  and  of  the  payment  of  the 
price,  suffices.^o 

He  who  denies  possession,  must  prove  the  non-possession  by 
the  holder** — that  is,  affirmatively  the  possession  by  another. 

§  ^334- 

Private  instruments  do  not  their  mere  selves  afford  conclusive 
proof  of  the  facts  alleged  in  them,^^  nor  private  accounts  left  by 
a  person  deceased;*^  an  instrument  attested  by  a  creditor  is  in- 
admissible in  evidence  ^*^  instruments  bearing  the  suspicion  of 
forgery  may  be  impounded.*^ 

Among  private  instruments  may  be  enumerated  a  cautioj^^  or 
note  of  hand  for  money  had  and  received.     An  apocbcy  or  receipt. 


'    C.  \y    20y     I    \      P.    22,    3,     10. 

'  C.  4,  22,  2. 

'  C.  2, 1,  7,  auth.  si  quis. 

*  C.  4,  21,  17. 

*  P.  5o>  i7i  «S- 

*  C.  7,  52,  6. 

'  P.  I,  i4»  3  >  P-  i4f  6,  3- 
«  C.  12,  5,  7. 


•  C.  4,  19. 
"Id. 

"  C.  4,  19. 
»  C.  4, 19,  I. 
»>  Id.  5  &  6. 
'*  Id.  7. 
"  Id.  24. 
'•C.  4,  30,  1,2,  3,  &  14,  §  I. 
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DF  discharge,  must  not  be  confounded  with  an  acceptillatio^^  which 

s  a  fictitious  receipt,  or  release  of  money  not  had  and  received,  in- 

•"•^cnted  merely  to  satisfy  a  legal  operation,  and  therefore  z  fictio  juris. 

An    antapocha^   is   an   acknowledgment  by  a  tenent  that  he  Antapoduu 
has  paid  the  dominus  solij  a  certain  sum  for  rent,  given  as  evidence 
of  the  title  of  the  latter. 

A  syngrapha  is  a  deed  executed  by  the  parties  thereto.*  Syngrapha. 

All  private  instruments  must  be  attested  by  three  witnesses  Attestation, 
duly  sworn.*    In  England,  by  two  who  are  not  sworn. 

Parol  evidence  is  not  admissible  to  contradict  a  deed ;  ^  so  also 
here. 

Books  of  account  supply  but  semiplenary  proof  among  com-  Books  of 
mercial  men,  provided  they  be  regular  with  dates  and  items  ;^  but  *^'^'***'- 
this  presumptive  proof  may  be  rendered  absolute  by  the  oath  of  the 
seller  that  the  account  is  true,  which  is  in  effect  the  law  of  England. 

Little  importance  is  attached  to  the  accpunts  of  tutors,  or  their  Tuton'  ac- 
private  memoranda.^    In  England  they  may  be  used  to  refresh 'the  ^""'■' 
memory. 

Where  the  witnesses  to  an  instrument  are  dead,  comparison  of  Comparison  of 
the  handwriting®    in  question   with   other  acknowledged   hand-  '*»o<*-^"'>nK- 
writing  of  the  same  person  is  allowed  to  be  made  by  competent 
persons  duly  sworn,  ad  hoc.     If  an  instrument  be  lost,  the  fact  Lost  instm- 
must  be  proved  on  oath  before  secondary  evidence  of  the  contents  "*°^ 
is  admissible,  since   written  evidence  is  the  best  evidence  of  a 
contract^o    This  is  the  law  of  England. 

If  an  instrument  be  found  cancelled  in  the  custody  of  the  CanceUedin- 
debtor,  who  pleads  he  his  paid  it,  the  defense  is  good  j"  not  so  J^J^dom  ^'*' 
if  found  cancelled  in  the  custody  of  a  third  party,  because  it  may  Custody.' 
have  been  cancelled  by  fraud  or  in  error. 

A  public  original  instrument  proves  itself;  but  a  private  one  Originals  and 
must  be  proved  by  the  attesting  witnesses,**  unless  it  be  of  great  <=<*P»*«- 
antiquity,  for  in  such  case  the  witnesses  would  probably  be  dead. 
So  in  England  i  deed  thirty  years  old  proves  itself. 

The  copy  of  a  public  instrument"  may  be  made  evidence,  but  Copy  of  copy 
not  the  copy  of  a  copy,  because  then  there  would  be  no  knowing  'na^^^^Wc. 
where  this  would  stop. 

§  2*335- 

Proof  may  be  by  jure  jurandoj  or  by  oath,  whereby  God  is  called  Proof  by  oath, 
to  witness,  as  an  avenger  of  falsehood,  the  truth  of  an  asseveration. 
The  object  of  this  is  to  complete  defective  evidence,  and  promote 
the  administration  of  justice  :*'  it  may  be  doubted  if  it  effects  this 

'  §  1625,  h.  op.  s  I.  3^  22.  Law  CommisnonexSy  who  wisely  propose  to 

s  C.  49  ax,  19.  admit  this  proof  in  England,  C.  4,  ax,  xo. 

»  §  1615,  h.  op.  •  C.  4,  21,  1  &  5. 

*  C.  4,  21,  20.  '•  P.  22,  3,  24. 

*  C.  4,  20,  1 5  P.  22,  3,  25,  §  4.  "  P.  22,  4,  2 ;  C  8,  18,  II. 

•  1623,  h.  op. ;  C.  4,  19,  5,  6,  7.  "  P.  26,  8,  57. 
'  C.  4,  19,  5.  *•  P.  12,  2,  1. 
®  Vide  Second  Report  of  the  Common 
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end.  This  oath  may  be  demanded  of.  public  officers,^  witnesses  in 
courts  of  justice,  ano  even  from  the  parties  to  a  suit.*  Everyooe 
is  to  be  sworn  in  the  manner  most  binding  on  his  conscience, 
whether  heathen  or  Jew,  and  this  is  law  in  Westminster  Hadi.^ 

Oaths  are  taken  corporally  hj  laying  the  hand  upon  the  books 
of  the  Evangelists,  and  should  be  aidmuiistered  to  those  only  who 
understand  the  nature  of  an  oath,  since  otherwise  there  is  danger 
that  they'woutd  not  held  themselves  obligated  thereby.^ 

§  2336. 

The  juranuntum  necessarium '  sive  sufpletorium  is  tendered  by 
the  judge  to  either  party  in  the  suit,  in  order  to  convert  a  semi- 
plenary  into  a  plenary  proof,  and  is  so  termed  because  the  judge 
must  tender  it  on  the  reauest  of  either  party.^  It  must  not,  how- 
ever, be  dilatum^  or  tendered,  unless  the  judge  is  satisfied  diat  he 
already  possesses  a  semi  or  presumptive  proof.  When  the  temp- 
tation to  perjury  is  great,  by  the  nature  of  the  cause,  or  where 
other  wimesses  might  be  produced,  and  lastly,  in  a  criminal  cause, 
it  cannot  be  tendered,  for  it  is  a  last  resort. 

§  2337- 

The  juraf/untum  voluntarium^  is  a  tender  of  the- oath  by  one  of 
the  parties  in  a  suit  to  the  other,  and  if  he  swear,  this  is  hdd 
decisive  ;  or  he  may  tender  it  back  on  the  same  condition^  other- 
wise the  matter  is  taken  pro  confessa* 

The  juramentum  veritatis  is  that  administered  to  witnesses,  or 
to  a  plamtiff  or  defendant,  to  true  answer  make  according  to  his 
knowledge,  or  of  his  belief  in  that  which  others  have  done.^  Such 
oath  is  not  conclusive,  for  either  party  may  procede  to  controvert 
the  &cts  so  alleged,  aliundsy  because  then  the  parties  to  the  suit  so 
swearing  are  to  be  looked  upon  merely  as  witnesses,  which  is  their 
position  when  giving  evidence  in  their  own  cause  in  England. 

%  a338. 

The  juramentum  calumnia^  is  that  tendered  to  procuratores  and 
advocatij  to  the  effect  that  they  believe  their  client  has  a  just  cause 
of  action,  and  that  they  will  use  no  undue  means  to  support  it. 

§  2339- 

ft 

Tlie  jttramentum  in  litem  is  that  whereby  the  piaindf  assesses  or 
taxes  the  damages  he  may  have  suffered  by  the  loss  of  any  object » 


» a  3, 1, 14. 

*  C  4«  I,  I. 

'  Miller  V.  Salomonay  7  £xck.  475. 
^  C.  3»  I,  i4«  ^  I ;  C.  a^  iS»  x. 

*  C.  4,  I,  3. 


•  P.  i»,  a,  31., 
'  P.  la,  a,  38. 

*  C.  4i  I,  la. 

'  C,  a^  59>  2  {  \  vide  pott,  h.  op. 
>•  P.  la,  3,.a,  3. 
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but  the  judge  has  the  power  of-  allowing  or  of  modifying  such 
assessment. 

§  2340. 

The  juramentum  expensarum  is  taken  where  the  successful  party  Jaramentum 
in  a  suit  makes  oath  that  the  costs  charged  to  the  other  party  cipcnsarum. 
have  been  truly  and  of  necessity  laid  out  and  expended  by  him  in 
and  about  the  matter  in  issue.^     We  now  pass  to  the  effect  of 
evidence,  which  consists  in  judgment. 

§  2341. 

In  the  afternoon  the  sentence  was  pronounced  post  meridiem  DeUveryof 
prasenti  et  litem  addidto.^  judgmenL 

Here  the  judge  had  the  option  oi  ^ronoMncxn^  condemnation  or  a  Condemnatio. 
verdict  for  the  plaintifF,  an  absolution  or  verdict  for  the  defendent,  Absoiudo. 
or  a  non  liquet^  or  nonsuit.  Non  liquet 

Where  there  was  but  one  judge  he  decided  in  one  of  these 
ways  ;  but  where  there  were  more  than  one,  then  the  votes  were 
taken,  and  the  majority  decided  *,  but  in  case  of  an  equality,  ^  the 
superior  magistrate  reviewed  the  case,^ — possibly  it  was  argued 
before  him, — and  he  then  gave  his  casting  vote  one  way  or  the 
other.  Theoretically,  he  resumed  his  delegated  power,  and  pro- 
nounced the  verdict.  Otherwise,  the  form  of  the  judgment  was  Manner  and 
curtly — Videri  mihi  hunc  hominem  liberum^'m  a  question  of  status  ;*  ^°""' 
videri  jure  fecisse  sive  [non  fecisse)^  in  an  action  of  Jnjury  ;*  videri 
matrem  justas  habuisse  causas  exhereditandi^  the  word  videri 
signifying  in  its  forensic  sense,  ^^  it  has  been  made  to  appear/' 

In  questions  of  contracts,  the  judgment  was  given — Constet 
Titium  Seio  ex  ilia  specie  L.  item  ex  ilia  specie  xxv.  debercy  id 
circo  L  Titium  Seio  centum  condemno;^  but  if  the  verdict  were  for 
the  defendent,  ^hen  secundum  ilium  litem  do  J 

The  practice  of  the  centumviral  court  was  different  in  an 
equality  of  voices,^  which  appears  to  have  been  generally,  as  in 
England,  a  verdict  for  the  defendent^  by  certain  criminal  laws  it 
carried  conviction.^ 

We  now  come  to  the  important  question  of  the  non  liquet.  In  The  non  Uqaet. 
Scotland  the  ^^  non  proven,"  is  equivalent  to  a  verdict  for  the 
defendent,  and  so  it  h^  been  held  to  be  in  Rome ;  but  it  is  sub- 
mitted this  was  not  so,  but  that  it  was  equivalent  to  the  English 
nonsuit.  Now  the  test  which  must  be  applied  to  this  is, 
whether,  after  non  liquet  pronounced^  on  the  plaintiff  bringing  an 
action  again  before  the  same  judge,  for  the  same  cause,  within  the 
same  prtetura — ^in  short,  under  all  imaginary  disadvantages — he 

'  C.  3y  I ;  auth.  post  jus.  Jur*  ^  P.  43,  29, 28,  §  i. 

«  Cell.  N.   A.  17,  2  ;    Hcin.  A.  R.  '  I.  4,  4.  pr.  '  P.  S9#  8,  1,  §  i. 

4,  17,  II.  ^  Val.  Max.  2^  S>  2. 

'  Qc  pro  Coc.  2y  pro  Quent  28  (Ascon.)  '  Cuj.  obs.  10,  20. 

in  Verr.  9,  p.  76  ;  P.  42,  ly  28,  36.  '  Vide  post  criminal  prosecutions. 
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could  be  met  by  the  exceptio  ret  judicata^  or  judgment  recovered  ? 
It  would  appear  not,  because,  in  fact,  the  question  has  not  been 
adjudged,  but  just  left  as  it  was,  for  a  judgment  is  not  good  except 
it  be  certain,^  and  a  non  liquet  is  clearly  uncertain  ;  but  was  the  plea 
of  ret  in  judicium  deducta^  or  retraxit,  available  in  bar  ?  This  may 
be  more  doubtful  \  still  it  appears  that  the  meaning  of  that  plea  was 
that  the  case  had  been  brought  to  a  decision,  and  a  non  liquet  is 
clearly  no  decision,  but  leaving  the  case  as  it  was.  Thus,  in 
England,  the  discharging  a  jury  which  cannot  agree,  which  is  equi- 
valent to  the  non  liquet^  does  not  prevent  the  same  action  being 
brought  again.  It  is,  nevertheless,  probable  that,  if  on  applica- 
tion to  a  praetor  for  another  issue  in  the  same  cause,  the  point 
was  raised,  he  would  use  the  discretion  vested  in  him  as  to 
granting  a  new  trial ;  it  is,  however,  excedingly  probable  that  he 
would  only  do  so  upon  payment  of  costs  by  the  plaintiff,  who 
brought  his  adversary  into  court,  without  being  able  to  prove  his 
case.  In  later  times  the  question  of  costs  is  clear,  from  the  pro- 
visions of  the  constitution  of  Zeno,'  by  which  prosecuting  a  suit  in 
the  face  of  a  dilatory  plea  did  not  involve  the  loss  of  the  suit,  which 
might  be  tried  again,  but  simply  an  amercement  ixt  triple  costs. 

§  2t342. 

We  now  pass  to  the  later  imperial  period,  at  which  these  forms 
underwent  modification,  especially  by  the  disuse  of  the  litis  contes- 
tation the  legal  effect  of  which  was  preserved,  although  the  form 
was  changed.  The  exceptions,  replications,  duplications,  &c., 
de  facto^  continued,  although  the  discontinuance  of  ^ft  formula 
rendered  it  necessary  to  adduce  them  in  another  shape.  The  most 
notable  difference  was  that  relating  to  dilatory  pleas  mentioned  just 
above. 

The  procedings  were  now  conducted  by  oral  pleadings,  for  the 
plaintiff  and  defendent,  which  were  protocolled  by  the  officers  of 
the  court  ^  appointed  for  the  purpose  under  the  supervision  and 
control  of  the  judge,  until  the  issue  was  sufficiently  clear.^ 

These  procedings,  then,  superseded  those  of  the  formular  period, 
during  which  a  written  issue,  containing  certain  parts,  was  drav/n 
up  and  sent  down  to  ^  judex ^  arbiter ^  or  recuperatores^  to  try,^  arbi- 
trate, or  assess,  and  the  first  of  whom  was  bound  by  the  record 
sent  him  by  the  praetor. 

This  mode  of  proceding  continued  for  a  long  time  under  the 
emperors,  the  prator^  or  prafectus  urbiy^  or  pratorio  or,  in 
the  provinces,  the  Pr asides  or  Legati^  settling  the  issues  but, 

M.  4, 6,  ^  31.  *  1. 4,  13,  ^  10 ;  ^  2135,  h.  op. 

*  Gaiiu  3,  §  iSi  ^  ^  49  ;  vJy^t*    Thia  ^  Joan.  Lydua  de  magiatrat.  3,  20,  27; 

mutt  have  been  a  peremptory  plea,  being  C  7,  62,  32,  %  2. 

aaaociated  with  reijyJieatie  or  judgment  re-  *  C  2,  iS,  i. 

covered  ;  probably  the  author*8  kmd  friend  '  §  2012,  h.  op. 

Seijeant  I>ownng,  whom  he  consultedy  is  ^  P>  5>  't  z^>  §  1 9  P.  4^>  39  z,  pr. 

right  in  supposing  it  to  be  equivalent  to  a  '  P.  i|  iS|  7,  8. 
ntraxit. 


MOD.    PROCED,    IK   CAUS.    CI^.-^CONYENTUS. 


60T 


bjr  degrees,  deviadons  crept  in :  one  of  tiie  first  of  which  appears 
to  haye  been  the  appoimtnent  of  a  judex  by  the  emperor, 
and  gradually  others,  among  which  were  the  differences  which 
arose  between  the  in  jure  ordinario  agere  and  the  extra  ordi" 
narii  cognitiones^  or  persecutionesJ^  These  latter  applied  when 
neither  the  civil  law  nor  the  edict  supplied  a  remedy,  and  One  re- 
quired to  be  sought  in  the  imperial  decrees  issued  extra  ordinem  ;' 
that  is  to  say,  in  cases  in  which  the  authority  of  the  State  laid 
down  the  law  not  in  his  capacity  of  a  magistrate,  but  in  that  of 
a  legislator.^ 

Such  cases  became  gradually  very  numerous,  and  were  not  irhe  cooTentut 
confined  to  the  period  of  the  conventus  or  circuit*  as  to  time,  nor  ^'  ^T^"**  "^  ^^ 
to  any  formula  as  to  mode  of  procedure  ;^  hence  no  judex  was  P'®^*"*^"* 
assigned,  the  magistrate  himself  examining  the  matter  personally .^ 
The  court,  moreover,  itself  issued  the  citation  directly;^  and,  if 
after  the  usual  three  summonses  the  defendent  did  not  appear,  the 
matter  proceded,  ex  parte^  to  judgment  by  default.^ 

In  the  provinces  the  praeses^^  or  his  legates,  with  dele^tcAl  juris- 
diction,^^ were  in  the  habit  of  making  periodical  circuits  to  certain 
towns  ^^  fixed  upon  for  this  purpose  ;  in  which  they  held  conventus 
or  courts  for  the  decision  of  controversies  in  that  neighbourhood 
in  person  or  by  others.^* 

All  free  cities  had  their  own  jurisdiction,  aod  were,  therefore,  Exccptiont 
excepted  from  this  circuit;^*  in  like  manner,  municipalities  and  ^^  *« 
colonies,   under,  however,  the  same    limitations    as  in   Italy.**  conTcn 
Lastly,  it  is  probable  that  many  of  the  ordinary  towns  of  any 
consideration  were  allowed  to  exercise  a  limited  jurisdiction  over 
the  resident  inhabitants.*^ 

§  ^343- 

The  emperor,  in  virtue  of  the  various  powers  delegated  to  him  The  onperon 
by  the  nation,  claimed  the  chief  jurisdiction  in  the  State,  and,  as  ^f*j||^^"f|*^ 
a  consequence,  the  right  of  sitting  publicly  in  court  *7 — a.  right  wniuy^m^'" 
which  Coke,  C,  J.  disputed  with  James  I.*® — and  of  deciding  what-  judgment. 


>  Suet  Tib.  .31  i  CUud.  15. 

•  P.  50,  16,  17S,  §  z  $  Gaius  a,  §  17S. 

•  P.  48,  10,  7. 

•  P.  I,  16,  7,  §  a. 

•P.  50,  13,  5,  pr.  5  for  examples  in 
actions  on  fidei  commissay  P.  50,  id,  178, 
§  2 ;  Gaius  2,  278,  §  i  J  I.  2,  231  §  i  $ 
against  publicans,  Tac  Ann.  139  51 ;  as  to 
honoraria,  P»  50,  13,  i,  4. 

•Thcophil.  3,  12,  pr.;  P.  3,  5i  47, 
^  1  $  UIp.  25, 12 ;  Gaius  2»  278. 

"*  P.  I,  18,  8,  p. 

•  P.  29 12,  1,  $  I  $  P-  »5»  4»  I,  %  »»  3- 

•  Walter  Ges.  d.  R.  R.  §  696. 

1'  Gaius  2y  ^  6 ;  P.  I,  16,  7,  ^  2  ;  Id. 
8,  9;  P.  I,  18,  10,  II. 
VOL.    III. 


»» P.  1,  16,4,  §  6j  Id.  5,  6,  pr.  %  ij 
Id.  12,  13,  15. 

'*  Strabo,  3>  4»  ^  20,  p.  167 ;  Casaub. 
Plin.  £p.  10,  85;  Gaius  i,  20;  Plin. 
H.  N.  3,  3,4,  25,  26  (i,  3,  21,  22)  4, 
34.  35  (»o,  22),  5,  25,  29,  30,  31,  33 
(27,  28,  29,  30). 

"  Boeclch  Inscr.  Grvc.  t.  i,  n.  1732. 

**ld.  n.  355,  of  Athens;    Tac.   An. 

»>55- 
"  P.  39,  2,  4,  pr.  ^  3,  4J  Walter  1.  c. 

§  700,  n.  30. 

»•  StrsbOy  17,  i|  %  7»  p.  797i  Casaub. 

'7  Fronto  ep.  ad.  Klaicum,  2,  15. 

»  Cam!>bdl*s  Ures  of  the  Chief  Jus- 
ticeSf  vol.  i.  p.  271. 

4   H 
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ever  cause  he  pleased  in  his  own  person  free  from  all  risk  of  pro- 
hibition or  appeal.^  This  office  he  either  performed  in  person, 
assisted  by  his  consilium,^  or  delegated  to  the  Senate,'  to  a  certain 
magistrate,  or  even  to  a  private  person.^ 

§  2344- 

Subsequently  to  Constantine  ^  change  took  place  in  the  con- 
stitution of  the  courts.  The  prsetors  retained  their  jurisdiction  in 
Rome^  as  well  as  in  Constantinople;  but  in  both  they  were 
restricted  to  certain  matters.*  The  Prafectus  urbi  had  the 
ordinary  jurisdiction,  with  whom,  in  Rome,  the  Vtcarius  urbis  had 
concurrent  jurisdiction.^  In  the  rest  of  the  empire,  whether  in 
Italy  or  in  the  provinces,  the  jurisdiction  was  vested  in  the  Rector ^ 
who  was  termed  judex  ordinarius,  or  simply  judex. ^ 

In  provinces  directly  governed  by  proconsuls,  the  jurisdiction 
was  exercised  by  themselves  or  their  legates.® 

The  same  rule  applied  to  the  praetors  and  proconsuls  introduced 
by  Justinian.**^ 

When  the  conventus  or  circuits  ^yere  discontinued,  every  one  had 
to  seek  justice  in  the  metropolis  of  his  province.^^  In  brdcr,  how- 
ever, to  relieve  the  court,  certain  persons,  probably  advocates, 
were  associated  with  the  Rectors,  to  whom  they  were  impowered  to 
refer  matters  of  trifling  moment.*^  The  municipal  magistrates, 
however,  retained  their  limited  jurisdiction  still  ;^^  and  where  there 
were  none,  a  certain  jurisdiction  in  nhitters  to  the  extent  of  50 
solidi^^  or  about  29/.,  increased,  however,  by  Jusrinian  to  300 
solidi^^  or  about  170/.,  was  conferred  on  the  Defensores. 


§  2345- 

Decided  form  .       The  influence  of  the  emperor  in  the  administration  of  justice 
asaumed  in  the    jj^j  jjow  therefore  assumed  a  more  decided  form,  and  the  causes 

Imperial  ad-  «•!.••     n  %\    \    •     •  •  •i  1 

mmiftracion  of    which  principally  called   it  into  operation   were  either  appeals, 
jttttice.  references  by  some  imperial  officer  on  a  point  of  law,  or  sup- 

plications from  private  individuals  in  the  provinces  for  a  direct 
decision.  If  under  such  circumstances  the  emperor  took  personal 
cognizance  of  the  matter,  he  did  so  with  the  usual  appointed  cere- 


^  Walter  1.  c.  §  %$%,  n.  S9-91. 

'  Id.  ^  259. 

'  Ca^tol.  M.  Antonin.  10. 

*  Paul  R.  S.  5,  SA,  §  1 J  P.  49,  3,  3  } 
Orelli  inscr.  t  a^  n.  367,  403 1 ;  Boekh 
ijiicr.  graec  t.  1,  n.  171 1. 

*  Symmach.  8,  ai,  10,  39. 

*  C.  Th.  6,  4,  16  i  C.  I,  39,  1 ;  C.  5, 
71, 18. 

'  Bethioann  HoUweg  Rom.  Gerichtt- 
vcrf.  %  7. 


*  C.  Th.  1, 16,  ly  5,  6,  9,  II. 

•  C.  I,  a,  I,  3. 

»»N.  24,  45  N.  as,  51  N.  »?>  aj 
N.  aS,  3,  k.  30,  9. 

"  Walter  1.  c.  %  370. 

'*Judices  pedanejy  C.  3,  3,  5;  Beeb" 
maiin> HoUweg,  §  13. 

"C.  Th.  XI,  31,  I,  3. 

"  C.  1,  55,  I,  3. 

"N.  15,3,^2. 
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monial  in  his  consistorium^^  sometimes  even  in  the  presence  of  the 
Senate.'  The  first  case,  that  of  appeals,  occurred  less  frequently, 
inasmuch  as  the  emperor  had  delegated  his  jurisdiction  in  that  be- 
half to  the  Prafecti  uriij  pratorio^  or  other  high  judicial  officer. 
These  courts  were  termed  sacra  auditorial  and  preserved  the 
imperial  ceremonial  \^  hence  the  officers  who  presided  in  these 
were  said  to  decide  on  appeals  vice  sacra. 

§  £346. 

In  addition  to  these,  many  exceptional  Jurisdictions  had  also  Excepdonai 
crept  in  either  in  respect  of  the  matter  or  of  the  person.  woxtg. 

The  Mrarium^  for  instance,  had  its  praefects,  whQse  duty  it  was  Of  the 
to  decide  matters  which  concerned  the  public  revenue.*  iErarium. 

The  yurisdictio  focalis  was,  by  a  Sctm.  of  Claudius,  committed  Of  theFucui. 
to  the  Procuratores  Casaris  in  the  provinces.^    In  Rome  a  praetor 
was  especially  appointed  for  this  duty  under  Nerva.^ 

At  a  later  period  suits,  in  which  tne  property  of  the  Crown  was  of  the 
concerned,  were  brought  before  the  Rationalis'^  or  accountant-  RaooMi«- 
general,  whence  an  appeal  lay  to  the  emperor,®  or  to  him  to 
whom  he  had  delegated  this  part  of  his  jurisdiction,  who  was 
usually  the  Comes  largitionumy9  answering  to  the  department  of  the 
Woods  and  Forests  in  Endand.  In  Rome  the  appeal  from  the 
Rationalis  urbis  lay  to  the  Prafecti  urbi,^^ 

The  Fiscus  was  represented  in  court  by  the  attorney-general  of 
the  Fiscus,  This  office  was  rendered  permanent  since  the  time 
of  Hadrian,  and  a  fixed  salary  annexed  to  it.^^    . 

The  Prafecti  annona  had  jurisdiction  within  the  circuit,  and  in  Of  the  Prcfecti 
matters  affecting  their  office.^  annone. 

Lastly,  since  the  time  of  Constantine,  a  double  description  of  EpiKopaijuru- 
jurisdiction  was  conceded  to  the  Christian  bishop  by  the  State :  ^I'c^on- 
firstly,  in  respect  of  the  subject-matter,  thus  they  were  competent 
in  all  questions  relating  to  religion,  in  which  they  were  the  suc- 
cessors of  the  old  pontifices  ;^'  and  in  those  matters  of  ordinary 
civil  cognizance,  which  were  voluntarily  referred  to  them  for 
arbitration  \^*  and  a  like  right  was  granted  to  the  Jews  and  their 
patriarch,**  or  Hakham ;  and,  secondly,  in  respect  of  the  person, 
— thus,  sdl  clerks  in  orders  were  subject  to  their  court. '• 


1  Bethmuin-Hollweg  1.  c.  ^  10. 

*  Walter  I.  c.  §  350. 

*  Bethmann-Hollweg  I.  c.  §  3,  10. 

^  Stiet.  Nero  17  i  P.  a>  159  8,  §  19  $ 

P.  34»  9»  "5  P-  49»  «4»  4*>  P'- 

*  Tac.  An.  is,  60  i  Suet.  Claud.  11  i 

P.   I,   16,  9,  pr.  5  C  3,  16,  %,  3  5  Dio. 
Cm.  5?,  13. 

'  P.  ly  s>  «>  i  3«  S  Plia*  paoegr.  36. 

'  C.  Th.  II,  30,  41  i  C.  3,  ao,  5 ;  C. 

3> »»»  5- 
*C.  Th.  II,  30, 18. 

'  C.  Th.  II,  30,  ft  I,  28,  45  }  C.  Th. 


It  10,  3  i  C.  Th.  10,  I,  13 1  altered  by 
C.  Th.  II,  30,' 41;  not. adopted  by  Jus- 
tinian, C.  a,  9, 4. 

1*0.  Th.  II,  30,  49$  Symmach  ep. 
10,  61. 

'*  Spartian.  Hadr.  ao  $  Antonin.  Geta  %  j 
P.  18,4, 3 ;  C.  a,  9  { frag  dcjurc  Fiad,  §  17. 

1*  Caaiodor.  Tar.  6,  iS  ;  C.Th.  11,  30, 
4 1  Walter  1.  c.  %  176,  n.  13; 

*•  %  187,  h.  op. 

i«  Walter  Kirchfenrecht,  §  181-2. 

**  C.  Th.  X,  I,  10. 

»•  §  2345,  h.  op.  sq. 
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Excepdonal 
jurisdicdoni  ai 
affecting  ccftdn 

Senatorial  per* 
sons. 


Official  peraont. 


Coloni. 


Soldicia. 


Clerks  in 
holy  ordexa. 


The 
aorium. 


§   2347. 

The  tribunals  appropriated  to  particular  classes  of  persons  was 
sdil  more  varied.  The  Forum  of  the  Prafectus  urbi  was,  from 
the  age  of  Constantine,  the  tribunal  for  persons  of  senatorial  rank.^ 
This,  however,  underwent  a  subsequent  modification  quoad 
senators  domiciled  in  the  provinces;'  nevertheless  execution 
had  to  be  sued  out  before  the  Prafecti  urbi,^ 

Official  personages  were  subject  to  the  authority  under  which 
they  were  appointed  to  served  The  Palatinate,  or  officers  of  the 
palace  of  all  grades,  for  instance,  were  subject  to  the  Magister 

The  coUki  and  slaves  on  the  imperial  estates  were,  even  in 
criminal  matters,  under  the  Comes  domorum^  while  the  RatmaXw 
rex  privata^  or  Lord  Privy  Purse,  had  jurisdiction  over  those 
living  on  the  imperial  and  patrimonial  estates,  though  only  in  civil 
matters.^ 

Suits  against  soldiers  were,  until  the  fifth  century,  brought  in 
the  ordinary  courts,  but  after  that  period,  jurisdiction  was  given  to 
their  military  superiors  under  whom  they  happened  to  be,  accord- 
ing to  whether  the  division  of  the  army  to  which  they  belonged 
was  subject  to  the  Duces^  the  ComiUsj  or  the  Magistri  militum. 
The  frontier  regiments,  however,  were  subject  to  the  Maguttr 
officiorum.  Appeals  lay  ft'om  the  duces  and  magistri  milttum  direct 
to  the  emperor.® 

Clerks,  or  persons  in  holy  orders,  were  subject  to  the  episcopal 
court,  and  the  inferior  bishops  to  that  of  the  superior,  or  Metro- 
politan.9 

§  2348- 

The  assessors  ^0  were  common  to  all  tribunals,  and  it  has  already 
been  seen  that  the  praetors  had  a  council  even  in  the  earlier  period 
of  the  republic,  composed  of  persons  of  legal  experience. ^^  Under 
the  emperors,  this  assessorium  was  systematized,  the  choice  being 
vested  in  the  magistrates ;  but  it  was  not  until  the  third  century 
that  they  received  a  fixed  salary,^*  which  led  to  a  certain  number 
being  attached  to  each  court}  and  this  was  the  channel  through 
which  that  legal  experience  was  obtain^,  which  qualified  the 
assessors  for  offices  under  the  State. 

In  many  parts  of  Germany,  and  especially  in  the  Prussian 


^  C  Th.  9,  I,  X  s  C.  Th.  a,  i,  4  $ 
Symmach  ep.  lOy  69^ 

•  a  3,  24,  a. 

•C.Th.  I,  6,  II. 

*C.  I,  29,  Z5  C.  U,  55»5- 

'  Walter  Ges.  d.  R.  R.  ^  343,  n.  64. 

'  C.  3,  26,  IX ;  Walter  I.  c.  §391. 

^C.  3,  i6y  7,  S;  C.  Th.  i»  xx,  2; 
C.  Th.  2,  I,  x,  XX. 


*  Bethmann-'HoUwcg  1.  c.  k  S. 

'  Walter  Kiichenrecht,  f  XS3. 

^Vide  particularly  in  oxtento  de  lioc 
Bethooaan^Hollweg  1.  c.  §  14;  Dirksea 
Script  hiator.  Aoguatae,  p.  206^16. 

"  Walter  Gcs.  d.  R.  K.  ^  134,  n.  I77i 
§  227,  n.  loi,  X06,  %  3170,  n.  40. 

**Spartian  Pcaconn  Niger,  7$  Lamp0<i 
Alex.  Sever.  46. 


MOD.   PROCBD*   III  CAUt.   CIY.-^A88ESSORIUM.  6o$ 

dominions,  this  system  has  been  preserved.     A  young  advocate,  A«e«on  in 
on  finishing  his  studies,  obtains  the  appointment  of  a  referendarius,  Germany, 
and    rises  to  that  of  an  assessor,  and  subsequently  to  higher 
judicial  offices. 

The  duties  of  these  assessors  were  various;*  they  had,  how-  D«iifliawi 
ever,  only  an  advising  voice,  and  matters  of  examination  alone  '???"S"*'*^ 
could  be  mtrusted  to  them,'  as  m  ancient  times  the  magistrate  was  tine  aaeason. 
not  bound  by  their  opinion  \  but  the  responsibility  fell  upon  them, 
if  by  their  advice  or  report  the  magistrate  was  led  to  pronounce  a 
wrong  decision.^    We  now  return  to  the  practice  of  the  courts  as 
reformed  under  the  Byzantine  empire. 

§  2349- 

Under  the  Byzantine  emperors,   these  procedings  underwent  Modlfictdonof 
some  modifications.    With  regard  to  the  witnesses^  those  who  had  ^^^^^^^ 
been  designated  as  necessary  for  the  proof,  were  summoned  by  the  l^\Jy**^  "* 
officers  of  the  court,^  and,  according  to  a  decree  of  Constantius, 
sworn,^  and  then  examined  in  the  presence  of  both  parties,^  their 
evidence  taken  down,^  and  a  copy  of  the  protocol  served  on  bodi 
parties.® 

When  documents  were  proposed  to  be  adduced,  their  genuine-  Introdaction  of 
ness  was  the  principal  question,  which  was  first  to  be  proved  by  ta^lljones  or 
the  witnesses,^  the  subscription  of  seven  of  whom  was  held  suffi-  "^^"^* 
cient  to  constitute  a  valid  document.*^  At  a  later  period,  tahelHones^ 
or  notaries,  were  employed  in  deeds,  who  had  their  offices  for  this 
purpose  in  the  most  frequented  parts  of  the  city,  the  agora^  and 

§  esso- 
in addition  to  these  alterations,  the  option  at  discretion  which  Judex  mutt 
the  judex  formerly  had,  of  writing  down  and  reading  the  judgment  dcl»y"»^t- 
from  his  tablets,  was  now  rendered  imperative  under  penalty  of    "J"  »»« 
nullity,  by  a  constitution  of  Constantius.*'     It  was  subsequently 
entered  on  the  roll  of  the  court,  signed  by  the  judge,  and  copies  of 
it,  together  with  an  extract  of  the  procedings,  were  handed  to  the 
parties.** 

In  England,  the  older  rule  of  the  Roman  law  prevails,  and  judges  Not  to  in 
do  not,  as  a  rule,  reduce  their  judgments  to  writing,  previously  to  ^«^^> 
delivering  them,  except  in  cases  of  difficulty  and  importance. 

In  Germany,  the  latter  system  prevails  m  nearly  the  same  form  butinGennanjr. 
a  8  practised  under  Constantius. 

>  P.  i»  2«y  I.  '  Beth.  Holl.  1.  c  §  24. 

*  N.  60,  z\  N.  8»|  2  i  C.  ly  5X>  2.  *o  J.  Moo.  de  coIlegUs,  p.  105 ;  Hoaeke 
'  P.  2,  2y  s.  in  SaT.  ZeitKh.  12,  194. 

*  Symi^iach  ep.  10,  48.  "  C.  4,  21,  17$  K.  44;  N.  73,  2,  5 

*  C.  4»  20y  9.  (7y  8) ;  Bethmann-Hollweg  1.  c  4  z?* 
•C.4»»o,  i9i  C4,2i,  iSj  N.ao,9.        '*  C.  7,  44»  »»  3  >  C.  T>.  4,  i  j,,  i,  a»  j, 
^  C.  49  2Q»  20 )  N.  9Q,  3„  5,  6.  *'  Joan  Lydnt  de  oias^txi^  3,  2. 

*  N.  90, 4. 
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§  ^35 1- 

Another  material  alteration  crept  into  the  practical  adminis- 
tration of  justice  on  the  division  of  the  empire  under  Arcadius, 
with  respect  to  the  legal  language.  Up  to  this  epoch,  the  Latin 
had  remained  the  language  of  the  courts,  and  the  first  innovation 
made  on  this  ancient  rule,  was  by  permitting  the  Greek  tongue  to 
be  used  W  the  imperial  lieutenants  in  the  eastern  division  of  the 
empire.  Thenceforth,  then,  the  judgments  were  drawn  .up  in 
that  language;^  but  in  Constantinople,  the  Latin  had  a  finner 
hold,  and  continued  the  language  of  the  forum  long  after  the  mass 
of  the  population  had  ceased  to  understand  it. 

Under  Justinian,  however,  the  change  took  place,  and  the 
Latin  language  was  for  ever  banished  from  the  tribunals  of  the 
metropolis  of  the  eastern  empire.*  Notwithstanding  the  liber^  to 
use  the  Greek  tongue,  and  despite  the  pliancy  and  richness  of  that 
language,  we  find  ^  the  Latin  words  preserved  in  a  variety  of 
instances,  as  barbarisms,  among  the  comparatively  not  inelegant 
written  Greek  of  the  age. 


Change  In  the 
effect  and  form 
of  the  sentence 
under  the 
Bysantine 
cnpira* 


Another  change  was  introduced  into  the  form  of  the  judgment^ 
or  sententiay  besides  that  of  language ;  it  was  no  longer  required 
imperatively  that  it  should  adjudge  a  money  payment;  it  might 
direct  the  object  itself  to  be  delivered,^  which  originally  could  only 
be  done  in  the  r^i  vindication  but  which  was  afterwards  modified 
by  the  introduction  of  the  actiones  arbitraria^  which  gave  the 
judge  an  open  discretion ;  and  as  these  did  not  militate  against 
the  new  law,  the  distinction  was  preserved.^ 


Power  of 
rennnng  to 
the  Emperor. 


§  2^353. 

The  judge  had  the  power,  in  difficidt  cases  in  which  he  was 
unwilling  to  risque  a  decision,  of  applying  to  the  emperor  for  a 
decision ;  '^  for  which  purpose  he  transmitted  all  the  procedings  on 
the  termination  of  the  hearing,  together  with  his  own  relati^^  or 
cmsultatioy  and  the  respective  rejutationes  of  the  litigant  parties,  by 
one  of  his  officers,^  to  the  imperial  chancery. 

These  acta  were  referred  to  a  commission,  consisting  of  the 
^uastor  sacri  pallatii^  and  two  other  Illustm^  and  their  decision 


'  C.  7,  45,  i». 

*  Joan  Ljdos  de  eod.  2,  12,  3,  1 1,  20, 
4A.  A  ipedmen  of  the  Tulgar  Greek  of 
Uiat  age  is  preserved  \rf  Theophanet,  in 
Justinian*!  address  to  the  Mictions  of  the 
dfcns,  Tol*  i.  p.  2S0;  Bon.  ed.  Web.  1S39. 

•  I.  4,  6,  i  32  5  C.  7,  4,  17. 


•  %  2164,  h.  op. ;  et  %ide  post  ss  to  jo^- 
ment  in  sheep  and  oxen. 

•  C.  Th.  iiy  29,  t ;  C  Th.  11,  30,  SS) 

h  3»7i  !»•  op. 

•  C.  Th.  II,  29,  5  ;  C.  Th.  11,  30,  h 
8,  24, 20,  31 5  C.  7,  6iy  t  $  N.  Sa,  14 » 
▼ide  et  ^ynunach  ep.  2,  30,  I0|  399  5^* 

^C.  7,  62,  34. 
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remitted  to  the  judge  in  the  form  of  an  imperial  rescript.  Jus- 
tinian, however,  prohibited  these  cmsultationes  at  a  somewhat 
later  period.^ 

§  2354. 

In  cases  where  the  defendent  secreted  himself  to  prevent  being  judgment  by 
served,*  or,  disregarding  the  fact  of  his  having  given  security  to  deft«it  ttnder 
appear,'  absented  himself  during  the  progress  of  the  suit,*  it  was  Bmnd^°°" 
prosecuted  in  his  absence,  after  the  three  usual  citations  j'^  and  if  empire. 
the  judgment  was   against  him,  immissto  in  bona  was  decreed  ; 
but  in  the  case  of  a  real  action,  possession  of  the  object  was 
awarded.^ 

§  ^355. 

Instead  of  going  through  the  ordinary  course  of  justice,  it  was  Libenus  suppil- 
lawful  to  apply. at  once  to  the  emperor  by  a  libellus  supplicationis^^  cationb  to  the 
the  date  of  the  delivery  of  which  corresponded  with  that  of  the    ™P*~'' 
litis  contestation  in  ordinary  suits,  and  had  all  its  effects*     The 
emperor,  fortunately,  seldom^  investigated  the  matter  himself,  but 
usually  delegated  the  ordinary,  or  some  judge  specially  appointed,  in 
prescript  drawn  up  by  the  Quaestor,  and  signed  by  himself,^^  which 
the  plaintiff  had  to  deliver  to  the  judge  named  therein,  and  a  copy 
of  it  to  the  defendent.^^     As  long  as  the  litis  denunciatio  was  in 
use,^*  the  delivery  of  this    rescript  represented   that  period  in 
ordinary  procedings :  the  suit  then  proceded  in  the  usual  way.^' 


§  2356. 

The  question  of  court  fees,  or  costs,  was  as  much  an  appendage  Court  feet  and 
to  a  suit  at  law  under  the  Roman  as  under  the  English  system,  e^peniea. 
These  were  termed  sportula^  and  originated,  as  they  have  in 
England,  in  abuse,  which  no  legislator  has  had  the  courage  to 
meet  in  a  bold  manner.  Constantine  attempted  by  stringent  rules 
to  prohibit  a  practice  which  had  grown  up  in  the  provinces ;  ^*  but 
after  the  fifth  century,  all  efforts  to  suppress  it  were  given  up 
in  despair,  and  the  wise  refuge  of  legislators  of  regulating  that 
which  they  could  not  prevent,  was  adopted  by  fixing  a  tariff  of 

'  N.  125.  '  The  injustice  done  when    he  did  it 

'  C  7,  65,  I ;  C.  f,  71,  9.  evident  from  the  judgment  he  gave  in. 

•  C.  7,  65, 1 ;  N.  53,  4,  §  X5  N.  69,         »«  C.  i,  13,  6,  7. 

3,  pr.  "  C.  TJi.  4,  2»,  %i  C.  Th.  4,  14,  I, 

•  C.  3,  1,  13,  §  3.  §  1 5  N.  iia,  3,  pr. 

•  %  2007,  h.  op.  "  Walter  i.  c.  23-27. 
•C7.39,8,§3.  "C.  Th.  2,  4.  4,5;  C.Th.2,4,4, 
7  C.  Xy  19,  S.  5  \  Symm.^p.  10,  39. 

•  C.  Th.  1,  2,  110;  C.  1,  20,  I.  "  C.  Th.  I,  16,  7. 
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fees.  A  fiseed  rale  was  adopted  for  the  insinuatio  laA  atatk^^  for 
the  opening  of  the  procedings,  and  for  the  drawing  and  serving  the 
actd^  for  the  judices  fedanei^  and  other  matters.  To  certadn 
persons,  however,  the  privilege  of  paying  less/  or  nothing,  was 
reserved,^  a  benefit  which  also  accrued  to  the  adverse  partjr.^ 
Moreover,  in  trifling  causes,^  and  causes  against  clerks  in  holy 
orders,  in-  th^  eocle»astical  courts,  process  might  be  served 
verbally,®  and  a  note  of  the  heads  of  the  procedings  only  taken, 
and  the  suit  be  thus  prosecuted  to  judgpient,  chiefly  with  the  view 
of  Sieving  the  office  costs. 

There  has  been,  unluckily,  do  apostolic  succession  of  this  part 
of  the  Roman  law  to  the  ecdesiasdcai  courts  of  England  j  which 
have  adopted  the  most  corrupt  process  of  the  most  corrupt  agp  of 
mediseval  law,  and  it  is  intirely  attributable  to  the  care  and  capacity 
of  the  judges  of  these  courts,  that  substantial  justice  is  so  satisfac- 
torily administered.  The  cumbrous  nature  of  the  process,  how- 
ever, incurs  a  ruinous  amoanc  of  costs,  and  9£i  equally  ntitious 
and  unnecessary  delay. ^ 

These,  though  episcopal  courts,  ai>e  presided  over  by  lay  judges  ; 
the  quality  of  justice  which  would  be  administered  if  the  bishops 
sat  in  person  may  be  inferred  from  the  case  of  Whfeton  v.  the 
Dean  and  Chapter  of  Rochester,  in  which  the  bishop  of  that  see 
sat  as  visitor,  but  was  fbrtunaoe  enough  to  have  Baroa  Parke 
for  his  assessor. 

'  ^  2t357. 

In  Rome,  as  in  England,  the  administrative  became  accidentally 
and  practically  separated  from  the  executive ;  thus,  so  soon  as  the 
sentence  was  pronounced,  the  office  of  the  judge  was  at  an  end, 
and  the  imperium  of  the  magistrate  stepped  ip  to  put  the  judg- 
ment into  execution ;  so  that  the  magistrate  had  a  double  fimc- 
tioo-^he  conducted  the  initiatory  steps  of  the  suit  in  his  administra- 
tive capacity,  and  settled  the  issue  which^  for  want  of  time,  he  had 
delegated  to  the  judge  to  be  tried.  This  done,  he  resumed  his 
office,  and  himse^"  carried  out  the  sentence  pronounced  by  his 
deputy,  in  what  might  be  called  his  executive  capacity.  In  like 
manner  the  sheriflFis  a  judicial  officer  in  so  far  as  he  holds  a  court, 
and  executive  in  that  he  executes  the  sentence  of  the  Queen's 
justices.  The  offices  are  dearly  distinguishable,  though  vested  in 
the  same  individual ;  nor  is  there  any  diflference  in  the  ongtnal 
nature  of  the  functions  of  the  praetor  and  sheriff:  in  both  cases 
the  separation  of  their  offices  into  ju'dicial  and  executive  has  been  a 

'  C.  la,  30,  3>  %  4;  N.  17,  3  J  N.  aS, 
3  $  N.  82,  5  }  Joan  Lyd.  de  Mag.  3^  15. 

•  N.  83,  pncf.  pr. 

*  Hali^z  in  hif  AnalyBia  i^ret  tbe 
parallels  of  thete  courti  in  whkh  he  is 
wrong,  nnce  it  u  derived  ftom  the  sge  of 
the  Lombardian  Glonaton,  aiul  not  fiom 
Justinian. 


'Theophil.  4,  6,  ^  14;   C  114,  29, 

*  C.  xa,  19,  la,  ^  I. 
»  N.  8a,  7,  9. 

^  C.  a,  8,  7,  6 ;  N.  113,  aS. 
*C.  I,  3,  a5-a9,  §  a ;  Id.  33,%  5. 

•  C  7,  51,  6  5  C.  la,  19,  la,  ^  4. 
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mere  matter  of  accident,  and  not  of  design  ;  and  in  both  cases,  the 
delegation  of  their  power,  resulting  from  the  press  of  business,  has 
led  to  the  great  ^acy,  vauntingly  exalted  by  English  -political 
writers  into  a  maxim,  that  the  executive  is  distinct  from  the 
administrative.  The  most  that  can  be  said  of  it  is,  that  accident 
would  have  led  to  a  sound  statesmanlike  principle,  if  the  fact  were 
only  true ;  but,  as  it  is,  both  the  pnetor  and  sheriiF  combine  the 
two  attributes  in  the  same  person,  which  very  successfully  nulli- 
fies the  advantage  to  be  derived  from  a  distinction  purely  logical 
and  imaginative. 

§  2358. 

According  to  the  practice  of  the  age  of  the  legis  actiones^  the  Execution  in 
execution  of  the  judgment  was  practically  left  to  the  plaintiff,  the  age  of  the 
The  Twelve  Tables  allowed  the  defendent  thirty  days,  a  term  pe^anusTn* 
equivalent  to  the  ires  nundinaj  for  the  voluntary  fulfilment  of  the  jectionem. 
judgment.^   After  the  expiry  of  this  period,  the  plaintiff  could  bring 
the  defendent  before  the  court,  and  institute  the  kgis  actio  per 
manus  injectionem  pro  judicato^  the  effect  of  which  was,  that  if 
the  defendent  did  not  procure  an  assiduus  yindexy  or  sufficient  bail 
for  the  debt,  the  plaintiff  took  him  home  under  arrest,  and   im- 
prisoned him  in  his  private  prison,  or  otherwise  confined  him. 
The  rigor  with  which  this  was  sometimes  carried  out,  led  to  the 
passing  of  the  lex  Poetilia^  a.u.c.  29,'  which  in  some  measure 
mitigated  this  severity. 

The  plaintiff  was  mtituled  to  keep  the  debtor  in  custody  sixty 
days,  during  which  his  name,  together  with  the  amount  of  the 
debt,  was  publicly  proclaimed  on  three  market  days.^  If  this  had 
not  the  effect  of  inducing  some  one  to  come  forward  as  bail  for 
him,  he  was  definitively  addicted  to  the  debtor,  and  his  property, 
if  any,  seized  in  satisfaction  of  his  debt ;  but  if  there  were  none, 
or  such  were  insufficient,  he  had  to  work  out  his  debt.  Hereupon 
arises  the  much  disputed  question  of  the  plaintiff  having  the  right 
of  killing  his  debtor,  and  of  dividing  his  body  by  a  sectio  pro  rata 
among  the  creditors,  or  of  selling  him  as  a  slave  to  foreign  parts,^ 
but  which  clearly  rests  upon  the  erroneous  interpretation  of  certain 
texts. 

The  operation  of  the  actio  per  manus  injectionem  extended  to  all 
judgments  ^  whatever,  whether  for  money  or  rebus  jure  judicatisy 


>  Gell.  N.  A.  15,  13,  Sc  20,  I. 

*  %  2001,  h.  op. 

'  Cell.  N.  A.  20,  I ;  Gaius  4,  §  21,  25. 
Thia  resembles  the  proclamation  of  out- 
lawiy  at  three  successive  county  courts. 

*  Walter  Ges.  des  R.  R.  §  715,  n.  2,  on 
the  authority  of  Gell.  N.  A.  20,  i ;  contra 
Heinecc.  A.  R.  3, 30,2  i  et  vide  ^  1417-9, 
h.  op.  ibic^ue  citat. 

*  Savigny  as  usual  has  exercised  his  in- 
genuity in  inventing  a  new  theories  liber 

VOL.    III. 


das  alt  romische  schuldrecht,  Berlin  1834 : 
see  also  the  no  less  speculative  perverter  of 
ancient  history,  Niebubr  Rom.  Gcs.  i» 
637-44»  a,  667-73,  3,  J?^  81  j  A  v 
Scheuri  rem :  Nexum  £rl.  1^30  >  C.  Sell 
de  juris  rom :  nexo  et  mancipio,  Brunsv. 
1840;  C.  va^i  Heusde  de  lege  Poetilia 
Papiria  Traj.  ad  Rhen.  1842;  Bachoftn 
das  Nexum,  B:isel.  1843,  who  reviews  all 
the  opinions. 
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where  a  specific-  thing  was  dixected  to  be  defivered,  or  a  certain 
personal  act  perfbrm^*^  The  power  thus  rested  inthe  hands  of 
the  creditor  rendered  superfluous  execudcHi  against  the  goods  of 
the  debtor  by  the  nu^strate,  who,  if  indeed  he  had  the  power 
of  using  the  right  of  distraint  incident  to  die  imperiumj  for  this 
purpose,  has  at  least  left  no  instance  of  his  having  done  so  in 
ancient  times,'  because,  on  the  addiction  at  the  creditor  as  the 
mxus  or  slave  of  the  creditor,  saha  ingtrntitete  quan  jttre  pKt" 
limniij  all  his  goods  vested  in  the  master.^ 


Principle  pre- 
aerred  la  the 
pneCorian  law 
at  to  ezecutioii* 


MiMoin  poa. 
ret  wnr.  causa. 


Where  aTtil- 
able. 


S  ^359- 

Th6  praetorian  law  preserved  this  principle  in  execution,  but  took 
a  more  direct  mode  of  satisfaction  by  sequestrating  the  property 
of  the  debtor  at  once,  instead  of  mediately  through  the  person ; 
it  appears  to  be  referable  to  a  very  early  date,^  but  applied 
only  to  those  absent  on  a  campaign,  at  the  expify  of  the  period 
of  thirty  days,  by  making  their  goods  available,  as  if  their  persons 
had  been  in'  custody.  The  prsetorian  law  enabled  the  creditor, 
where  the  debtor  Omitted  to  obey  the  sentence  within  the  legal 
period,^  to  obtain  a  decree  from  the  praetor  in  Rome,  or  the 
governor  in  the  provinces,*  who  gave  him,  if  required,  the  aid  of 
his  officers  7  to  put  him  in  possession  of  all  the  property  of  the 
debtor,^  this  was  termed  missio  in  possessionem  rei  servanda  causa^  in 
the  joint  possession  of  which  he  was  protected  by  the  interdict,  ne 
vis  fiat  ei  qui  in  possessionem  missus  est,  with  the  power  of  ultimate 
sale.^  The  application  to  the  magistrate  was  not  in  the  old  form 
of  the  actio  per  manus  injectionem,  but  in  that  of  the  usual  form 
of  an  action'  on  a  judgment,^^  the  defense  to  which  was  allowed  to 
be  very  limited,"  and  only  to  be  adduced  on  security  being  given  ;" 
the  denial  of  the  judicatum  involved  the  penalty  of  the  duplum.^^ 

Executio  per  immissionem  was  available  against  the  absentee — him 
who  kept  out  of  the  way,  him  who  has  forfeited  his  bail,  and  him 
who  contumaciously  stands  mute  before  the  praetor. ^^ 


>  Oaiui  4,  %  48. 

*  Bethmann-HoUweg  1.  c.  %  18-30  \  and 
T.  SaT.  Zeitich.  11,  66-68;  Walter  I.  c. 
§  715,  in  fin. ;  Puchta  Inst.  2,  p.  213. 

'  Tkis  pdint  of  tiew  appears  to  hare 
been  oTerlooked  by  the  authon  cited  nc. 
^  Liv.  2,  24. 

*  Gains  3,  §  78  >  ?•  4*>  »>  ».  4.  %  S  5 
Id.  7,  29,  31. 

'  P,  42,  1,  15,  pr.  ^  ij  LexRttbtia, 

21,  22^  not  municipal  magistrates ;  P.  50, 

I,  26  J  P.  2,  2,  4. 

'  P-  4a»  4»  3>  P'-  J  P-  36,  4>  S>  h  »7> 
Cic.  pro  Quint.  6,  7,  25. 


'  P.  43i  4,  I,  pr.  ^1,2)  (^  1.  c  27 ; 
P.  41, 2,  3,  i  23  5  Id.  loy  4  1 »  P-  3^.  4» 
c,  pr.  \  this  is  termed  a  praetorian  discrunt, 
P.  13,7,26;  P.  42,  5,35. 

•  P.  4*,  4»  6,  *  i>  a  5  W-  I4>  §  al ; 
§  2278,  §  2309,  h.  op. 

»«P.  15, 1,3,%  11;  P.49»8,  I. 

"  P.  42,  I,  56  i  P.  5,  I,  75  J  P.  iz, 
2,  28,  %  8. 

"  Oaias4,  ^25,  102. 

^*  Gains  4,  §  9,  171 ;  Paul  R.  S.  i,  19, 
§  t ;  Cic.  pro  Flacc.  21. 

•*  §  *3o6,  h.  op. 
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§  2360. 

Ultimately  a   more  summary  mode  of  execution   was  intrp-  Summaiy 
duced,  to  which,   probably,   the  cognitiones   extraordinaria  iirst  "^*'^^"|J"" 
gave   rise,   it   proceded   directly  from   the   magistrate,  who  im-  Si^lriJncs 
powered  the  officer  of  the  court,  in  cases  of  debt,  to  sequester,  extnordiiuriK. 
as  mort^igor^   on  the  part  of  the  creditors,  .indivi4ual   objects 
belonging  tcf.the  judgment  debtor,'  aftei;.tfae.e3<;pinr  pf  term  fixed,' 
and  if  not  r^^med, within  two  fi:Kxnths,,to.  sell,  then) i^  but  if  no 
purchaser  presented  hjcn^elf^.to.  deUver.thf^pi  to  the  creditprat.an 
assessed  value.^ 

Wh^re. the  judgment^of  the.  cou^  was  for,  ^  specific  object,  its . 
•  seizure  by  the. officer  of  the  court  was  allowed/:  .Walter,''  how- 
ever, is;of  xxpinion^  and  it.  would,  seem  correctly,  that  the  creditor 
still  retailed  the  older  system .  of  execution  ^by.iipmission,  on 
account  of  its  having  been  Tendered  more  effective  by  Justinian.^ 
This,  however,  seems  to  prove,  that  though  not  abrogated,  it  had 
been  superseded  by  a  more  efFec^tive  remedy,^  which  rendered  its 
extension  necessary  to  its  preservation  ;  hen^e  the  substitution,  of 
an  immissioin  r$m  singularem^,  \n%tesA  of  the  p^der  immism  in  r^m 
umversalemj  for  the  old  prxtorian  distraint  applied  to  the  intire 
property  of  the  debtor ;  and,  as  the  creditor  only  required  suffi- 
cient to  satisfy  his  demand,  he  preferred  the  summary  process 
above  mentioned  as  more  effectual :  the .  change  was  therefore 
introduced  to  meet  this  difficulty. 

This  species  of  execution  was  available  against  him  who  had  Againtt  whom 
not  defended  himself,  and  was  not,  as  formerly, .  the  imn>ediate  •▼a»iaWe.  ^ 
consequence  ..T>f  contumacy,  but  applied  only  \^hen  a  suit  had 
been  prosecuted  in  the  absence  of  the  defendent,  and  judgment 
had  been  .given  against  him.'^ 

§  2361. 

The  steps  necessary  to  obtain  execution,  must  be  taken  in  the  Mode  of  pro- 
office  of  (he  court  having  jurisdiction  in  the  cause.  ^^  ceding  to 

Theodosius,  in  order  to  induce  the  defendent  to  acquit' himself  thii  Judgment,' 
of  his  obligation  without  resort  being  had  to  these  stringent  mea-  Modification  by 
sures,  decreed,  a.  d.  380,  that  if  he  did  not  make  satisfection  Thcodo«iu8. 
within  two  months  from  the  date  of  the  judgment,  he  might  be 
sued  for  interest  at  the  rate  of  24  pro  cent.^^    This  Justinian 

•  P.  10,  4,  10  J  C.  8, 13,  1.  ^  Get.  d.  R.  R.  §  716. 

•  P.  42,  1, 15,  pr.  ^  I,  a,  8.  •  C.  8,  »»,  1. 

•  P.  4a,  1,  3X  5  P.  7,  53,  9.  •  C.  1, 12,  6,  §  3,  4;  N.  53,  4,  §  I. 

*P.  41,  I,  315  P.  21,  2,  SPJ  C.  8,        »•  ^  2306,  h.  op.  ^ 

23,  2.  **  Joan  Lyd.  1.  c.  3,  it,  12.  ^ 

»  P.  4»,  I,  15,  §  3,  6 }  C.  8,  23,  3.  '»  C.  Th.  4,  19,  I.     . 


•  P.  6,  1,  68^ 
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reduced  to  a  fourth,  by  extending  the  term  to  four  months, 
and  decreasing  the  rate  of  interest  to  12  pro  cent.,^  and  termed 
it  usura  ret  judicata^  adopted  by  the  Germans  under  the  tide 
process'^zinsen. 


Penonal  arrctt 
not  ■apetieded. 


Limited  power 
of  manidpal 
magistntet. 


§    2362. 

It  is  evident  that  there  were  many  cases  in  which  execution 
against  property  only  would  be  of  little  avail,  either  from  obstinacy 
or  want  of  sufficient  assets  to  meet  the  demand.  To  have  allowed 
such  persons  to  go  undisturbed,  would  have  been  to  encourage 
dishonesty  and  reckless  trading.  The  personal  constraint  of  the 
old  law  was,  therefore,  not  superseded,  but  was  concurrent  with 
the  distraint  on  property.  In  Italy,^  the  addiction  to  servitude 
continued  as  well  as  in  the  provinces,'  under  the  emperors^  down 
to  the  latest  times,^  except  in  Egypt,  which  was  exempted  by 
special  privilege  from  all  corporal  restraint  in  matters  of  debt,^  and 
which  was  not  confined  to  money  judgments,  but  extended  to  all 
judgments  whatsoever.  The  power  of  municipal  magistrates  was, 
however,  restricted,  in  this  respect,  to  simple  money  judgments 
under  a  limited  sum,  nor  had  they  the  power  of  immissto  in  hona.^ 


§  2363. 

Moiittcation  of  We  have  seen  that  so-  long  as  the  legis  actiones  continued 
these  provisioiu.  Jn  force,  the  process  of  obtaining  this  execution  was  per  actionem 
manus  injectionem^  and  that  it  was  superseded  by  a  simple  action 
on  the  judgment  \  but  the  position  of  the  judgment  debtor  was 
much  improved ;  he  no  longer  was  absolutely  reduced  to  slavery,^ 
with  the  mere  right  of  recovering  his  ingenuitas  on  satisfaction  to 
his  creditor,  but  was  to  be  looked  upon  as  a  forced  laborer,  for 
the  purpose  of  working  out  his  debt,  retaining  his  ingenuitas}^ 
The  confinement  in  private  prisons,  too,  was  prohibited,^^  as  well 
as  the  extension  of  the  forced  labor  to  the  children.^*  The 
Fiscus,  however,  retained  very  stringent  personal  remedies  against 
its  debtors,^'  although  some  modifications  were  admitted  in  the 
case  of  debts  for  taxes.  ^^ 


The  old  law 
retained  in 
respect  of  the 
Fiscut. 


•  C.  7.  54>  »*  3- 

*  Dionyt.  ft,  ed.  Rusk,  t.  4,  p.  133S  ; 
Liv.  23,  14;  Lex  Rubria,  ti,  22. 

'  Plut.  LucuU.   20  J    Cic.    pro    Flacc. 


20,  21. 


^  Sen.  de  Ben.  3,  S ;  Cell.  20,  i ;  Paul. 
R.  S.  5,  26,  §  2;  P.  42,  I,  34;  C.  7, 
71,  1. 

*  Id.  8}  N.  135,  I. 

*  Diodor.  x,  79,  by  imperial  concdtution, 
M  seen  by  the  edict  of  Tiberius. 

^  Lei  Rubria,  21,  22! 


*  Gaius  4,  k  25. 

*  Gaius  9,  %  189,  199. 

^•GelL  N.  A.  20,  i;  QnintU.  hat- 
OraL  5,  10,  60,  7,  3,  27,  dedam.  311  i 
Coll.   Leg.   Mot.  4,  3 ;   Brias.  Form.  S, 

50- 

"  C.  9,  5i  »  5  C.  1,  4,  23, 

»»C.  4,  10,  12  i  N.  134,7. 

*'  P.  48.  13,  9,  §  6}  C.  Th.  4,20, 1; 
C.  Tb.'io,  16,4. 

"C.Th.  11,7,3,7. 
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§    31364- 

Passing  over  the  law  of  the  Twelve  Tables,^  with  respect  to  Execution 
the  concursus  creditorum^  the  proceding  on  immission  by  the  edict  ^*»«5«  ™*"y 
was  the  same,  where  there  were  many,  as  where  there  was  but  one  ^^  **°"* 
creditor,  the  property  was  sequestrated  thirty  days,  or  only  half 
that  time  if  the  debtor  were  dead,^  and  publicly  offered  for  sale  by  Publication, 
placards,  libelli^  posted  in  the  most  frequented  places  in  the  city  j*  Diridend. 
which  was  also  due  notice  to  the  other  creditors  to  send  in  their 
claims.^    During  this  period,  it  was  out  of  the  debtor's  power  to 
annull  the  procedings  by  an  offer  of  payment;    neither  could 
another  do  so  for  him,  nor  by  a  then  opposition  to  the  immission 
by  way  of  defense ;  but  he  was  allowed  to  give  security.*     On 
expiry  of  the  time,  the  creditors  named  one  of  themselves  magistery 
who,  on  the  expiry  of  a  second  term,^  assigned  the  property  to 
him  who  promised  the  highest  dividend  ;7  and,  in  case  of  equal 
biddings,  a  preference  was  shewn  first  to  a  creditor,  and  secondly 
to  a  debtor's  relative.^    If  it  appeared  to  be  in  the  interest  of  the 
estate  that  the  sale  should  be  deferred,  the  prsetor,  on  application, 
nlmed  one  of  the  creditors  curator.  ^ 

Should  anything  be  fraudulently  alienated  before  and  during  the  Fraudolent 
immission,  the  personal  actio  Paulliana^^  lay  against  the  debtor  for  Jj^"JenS! 
indemnity,  inforceable  by  corporal  arrest,^ ^  and  the  interdictum 
fraudatorium^^  for  restitution. 

The  purchaser  succeded  to  the  property  as  to  a  universitas^^  by 
praetorian  right  alone,^^  and  required  the  interdictum  possessorium^ 
in  order  to  obtain  possession  of  it,^*  which  conferred,  how- 
ever, nothing  beyond  praetorian  ownership  ;^^  hence  the  out- 
standing debts  of  the  estate  did  not  pass  directly  to  him,  but  could 
be  realized  indirectly  by  the  actio  Rutiliana  or  Serviana ;^f  thus 
the  debtor  was  not  lioerated,  but  remained  still*  liable  for  the 
balance  on  again  attaining  to  wealth.^^  It  is  therefore  correct  to 
say,  that  the  Roman  law  does  not  recognize  bankruptcy  in  the 
modem  sense  of  that  word,  but  only  insolvency. 

The  personal  consequence  of  the  immission  and  publication  was 


'  Cell.  N.  A.  20,  I ;  Dio.  Can.  ezo. 
Mai.  II ;  Qttintil.  3,  6,  §  84;  TertuU. 
ApoL4. 

*  Galas  3,  §  79. 

'  Cic  pro  Quint.  6,  15,  19}  Sen.  de 
Ben.  4,  II. 

*  Cic.  1.  c.  13 ;  P.  4.2,  5,  12,  pr. 

*  Sen.  L  c.  f  P.  42,  5,  33,  §  i. 

'  Gaiut  3,  ^  79 ;  Cic.  1.  c.  15,  ad  Att. 
I,  I9  6,  12. 

'  Theopiul.  3,  12,  pr. 

'  P.  42,  5,  16. 

»  P,  42,  7,  2,  pr.  %  I J  P.  42,  4,  6,  §  2  J 
P.  42,  5,  14,  pr. 


>•§  1873-4,  §  2059,  §  2224,  h.  op.; 
P.  42,  8,  25,  %  7  ;  C.  7,  57,  6. 

''  P.  42|  8,  i|  pr.  $  Id.  10,  pr. ;  I.  4, 
6,  $6. 

"P. 42, 8.25, §750.7,  57, 6;  §2285. 

»»  Gains  2,  §  98,  3,  §  77. 

^*  Tlieophil.  3,  12,  pr. 

*'  §  1278,  b.  op. ;  Gaiut  4,  §  145. 

*•  Gaioa  3,  4  80. 

"  Gains  3,  ^  81,  4,  §  35,  iii  5  Theo- 
phil.  3,  12,  pr. 

"  Gaiut  2,  §  155* 
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in&my,^  a  penalty  which  extended  even  beyond  the  grave,  where 
his  estate  was  declared  to  be  insolvent ;  hence  the  expedient  of 
instituting  a  slave  heir  with  freedom,  in  order  that  the  sale  should 
t^ke  place  in  his  name.'  Another  inconvenience  of  insolvency 
was .  the  obligation  to  which  one  against  whom  immisslon  bad 
once  issued  was  exposed,  of  .givine  security  for  fulfillment  of  the 
judgment  in  every  suit  which  mignt  thereafter  be  brought  .agaiost 
him.' 


Modification  of 
the  law  of 
execution  under 
the  first 
Emperon. 


Piivitege  of 

•enatorial 

pcxions. 


This  law  first  underwent  modification,  bythe  iex  Julia,*  Under 
the  imperial  rule,  Julius,  or  Augustus  Caesar,^  which  of  the  two 
it  is  not  clear,  permitted  the  debtor  to  make  a  voluntary  cession 
of  his  property  for  the  benefit  of  his  creditors,  the  principles  upon 
which  the  sale  under  the  immissio^  took  place  being  retained ; 
and  although  the  debtor  was  not  unconditionally  liberated  from 
subsequent  liability,'^  the  penalty  of  personal  arrest  and  of  infamy 
was  remitted,*  except  in  fiscal  cases,^ 

This  benefictuM  was  first  granted  to  citizens  only,  and  did  not 
apply  to  the  provinces,^®  to  which  it  was,  however,  extended  by  a 
subsequent  constitution.^^ 

An  exceptional  privilege  was  accorded  to  persons  of  senatorial 
rank,  whose  property  could,  with  consent  of  their  creditors,  be 
sold  in  detail  by  a  curator  appointed  by  the  magistrate.^' 


Fundamental 
modification  of 
the  law  of 
execution  by 
the  later 
Emperon. 


§   2366. 

In  the  later  imperial  period,  the  practice  :tinderwent  an  intire 
change.^'  The  creditor  who  pressed  for  payment  still  commenced 
in  the  same  form,  by  filing  his  petition  for  an  immissio;  but  the 
estate  was  not  sold  by  the  magister  in  its  intirety  to  him  who  bid 
the  highest  per  centage,^*  that  is,  the  sum  which  would  produce 
the  highest  dividend ;  but  the  objects  of  which  it  was  composed 
were  disposed  of  severally  by  the  curator  chosen  by  the  creditors, 
and  the  procedes  divided  rateably  as  the  claims^  and  the  surplus,  if 
any,  retained  by  the  judge,  for  those  who  should  afterwards  come 


m. 


15 


'  Lex  Julia  munkip.  lin.  4I-43  (Hau- 
bold  mon.  p.  124)  Tertull.  Apol.  4. 

*  Gaius  %y  %  154;  I.  X,  6,  ^  X  ;  C.  Tfa. 

'  Galui  4,  §  102 ;  Cic.  pro  Quint  8* 
^Gaiua  3,478;  C.  7,  71*  4. 

*  Can.  de  bell.  civ.  3^  if  Suet.  Jul. 
Can.  42  \  Tac.  Ann.  6,  16 1  Dio  Cfan. 
58,  21. 

*  Gaiui  3,  §  78-8 X  ;  P.  42,  2,  3,  5. 


'P-4a,  3iS»6.  7i  C.  7,  71, 1. 

•Id. 

*  C.  Tfa.  4,  20,  X  $  O.  Th.  10,  x6,  4. 
"C.  2,  12,  II. 
"C.  7,  71,4. 

»P.  27,  10,5,95  P.  42y5»4,5. 
^'  Bethmann-Hollweg  I.  c.  §  3  x. 
^*  I.  3,  X2,  pr. ;  Theophil.  3,  12,  pr. 
*•  C.  7,  72,  xo,  §  X  ;  I.  3»  19,  S  I- 


MOD.    PROC£D«    IN  CAU8.   CIY.'^PROTOCATIONBS. 


615 


§   ^367- 

The  salq  of  the  estate,  in  its  intirety,^  by  the  State,  called  sectio^  Public  sale  of 
was  nearly  allied  to  the  private  procedings  under  an  insolvency.  *"  *"**^^J^''t. 
Herein  lies  the  difference  between  the  auctioj  applicable  to  private,  sSu."^ 
and  the  sectio^  proper  to  public  insolvencies,  and  which  took  place 
in  consequence  of  a  damnatioyOt  proscription^  or.  for  the  purpose  of 
realizing  the  claims  of  the  State  on  property  forfeited,  by  reason  of 
illegal  acts  and  deeds/    The  practice  was  for  the  praetor  to  direct 
the  quaestor  to  take  possession,^  whence  the  term  bona  publia 
p9ssideriy  and  dispose  of  the  whole  to  the  highest  bidder/    The 
purchaser,  here  called  sector j  acquired  the  dominium  quiritianumj^ 
in   virtue  of  his  title   from   the  State  sub  basta  emptione^  and 
obtained  possession  by  the  interdictum  sectorium^  with,  however, 
the  obligation  of  taking  the  property  with  the  liabilities  attaching 
upon  it/® 

An  iAfaeritance  which  had  Isqned  to  die  //Varx,.was  disposed  of 
according  to  the  same  prindples,^^  and  the  puirhaser  acquired  with 
it  the  usual  hereditatis  pHttio*^ 


§  ^368. 

During  the  republican  age,  all  appeals  lay  from  the  praetor  to  Appellate 
another  tribunal  at  any  stage  of  the  procedings,  from  the  drawing  i»n«*5crioii 
up  of  the  formula^^  even  to  the  executio;^*  and,  in  like  manner,  public  *'** 
from  any  official  act  of  a  magistrate,  by  which  the  party  con- 
sidered himself  aggrieved.     This  appeal  lay  to  another  praetor,^^  a 
consul^^^  or  the  College  of  the  Tribunes,^^  and  by  these  means  the 
procedings  were  stayed. 

On  the  extinction  of  the  republic,  the  sovereign,  in  whom  these  Under  the  em- 
offices  were   consolidated,  succeded  naturally  into  the  place  of  P«?'  >»  ^^ 
those  authorities  ;^^  but  the  increasing  mass  of  these  appeals  soon  ^^ 
rendered  a  delegation  of  right  necessary,  and  the  Rr^fecti  urbi^ 


'  §  14.X7-9,  h.  op.;  ride  the  caae  of 
Ponenna  for  the  procedings  according  to 
the  old  form,  Liv.  %»  14 ;  Dionyt.  5,  34. 

'  Gaint  3,  §  IS4»  i^y*  publice. 

'  Gic*  pro  Roac.  Amer.  43, 

*  Lit.  38,  589  60 ;  Cic.  pro  Rabir.  4, 

*  Lit.  1.  c.  Cic.  in  Verr.  2,  i,  ao,,  fir.  i  $ 
AdU  repetund.  lin.  9  (Haabold  mon*p.  75) 
fr.  I,  Servil.  17. 

'  (Aacon.)  Cic.  in  Verr.  2,  i,  20»  i$f 
p.  X71,  177  i  Orell.  Schol.  GronoT.  in 
Verr*  2,  i|  20^  p.  403  $  Orell.  Cic.  pro 
Roac.  Amer.  8. 

^  Vwxxo  de  re  ruafc*  2^  xo)  Gaius  3, 
%  80. 

*  Ck.  Philipp«  2,  26  ;  Festua  t.  haata ; 
^19911  h.  op. 


'  Gaius  4i  ^  146. 

"  (Ascon.)  in  Verr.  %,  i,  23,  j,  177, 
Orell.;  F.^%$,%,  3. 
"a4»39,  I. 

"  P-  5»  3»  54,  pr- 
"  Cic.  pro  TulL  38. 

«*  Uv,  6,  27, 1«»  60  5  Qell.  N,  A.  7, 9 ; 
Cic.  pro  Quint.  7,  20.  2X. 

i^Ccs.  de  bell.  civ.  3,  20;  Gic.  in 
Verr.  2,  x»  46,  ibiq.  (Aacon.)  p.  192, 
Orell. 

»•  Val.  Mai.  7,  7,  %  6. 

^7  Liv.  Gell.  Cic.  pro  Quint,  1.1.  cc. 

**  Walter  Gea.  d.  R.  R.  §  258,  n.  89- 

9»- 

»•  Suet.  Octav.  33. 
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In  the  munici- 
palitiet  and 
proTinces. 


et  pratorio^  which  latter  acting  as  civil  judges,  and  having  their 
own  court,^  were  the  two  authorities  who  exercised  this  appellate 
jurisdiction,  so  that  a  regular  routine  was  established.  In  Rome 
itself  the  appeals  lay^  from  the  magistrate  of  the  city  to  the 
praefects,  and  ultimately  to  the  emperor  himself.' 

In  municipalities,  the  appeal  lay  from  the  municipal  magistrates 
to  the  praetor,  or  correctores ;  in  the  provinces,  from  the  muni- 
cipal and  colonial^  authorities,  and  those  of  the  free  cities,^  to  the 
imperial  lieutenent.  From  the  legates,  when  they  had  pronounced 
any  dictum,  to  the  proconsul,^  and  from  him  to  the  emperor,? 
who  often  referred  the  matter  to  the  Senate,  as  an  appellate  court,^ 
to  which,  also,  these  appeals  were  sometimes  refeired  once  i<x 

all; 9  but  appeals  from  a  judex  lay  to  him  who  had  appointed 
him.w 


Appeals  under 
the  Romano- 
Bysantine 
empire. 
Intheprovincei. 


§   2369. 

After  Constantine,  a  new  sequence  of  instances  was  introduced 
by  the  new  constitution.  In  both  capitals,  Rome  and  Byzantium, 
the  appeal  regularly  lay  to  the  Prafectl  urbi?^ 

In  the  provinces,  the  appeals  lay  to  the  imperial  lieutenent,^' 
from  the  municipal  magistrates  and  defensonsy  whence,  if  in 
Italy,  it  lay  further  to  the  praefect  of  the  city,  in  the  stead  of 
the  emperor,^'  this  sequence,  notwithstanding  its  abolition  by 
Constandus,  a.d.  357,^*  was  restored  at  a  later  period.*^  The 
vicarius  urbis  possessed  like  attributes,  though  in  a  more  re- 
stricted degree,  in  virtue  of  imperial  delegation.^^ 

Under  the  oriental  empire  appeals  lay  from  certain  provinces  to 
the  Praftcti  urbi  ConstantinopoUtanay^'^  and  then  to  the  emperor ;  ** 
and  in  like  manner  in  Rome,^^  from  the  vicarius  to  the  Prafectt 
vice  sacrdy  in  lieu  of  the  emperor.^ 

In  the  other  provinces  appeals  lay  from  the  imperial  lieutenents 
to  the  Prafecti  pratorio^  or  the  vicarius  of  the  diocese  j  **  but 
should  the  geographical  position  of  the  provinces  render  this  in- 
convenient, the  ProconsuleSy  Comes  orientalis^  or  Pnefectus  EgjptOy 


*  P.  i2y  1, 40. 

'  Herodian  7^  6 )  Go  Caas.  51,  33. 
*Sttet.  Octav.  33;   Dio  Can.  52,  21, 

33  }  P-  4-»  4»  3*- 
*P.40,  i,2i,pr. 

'  Boeckh  Inacr.  Grcc.  1. 1,  n.  355. 

'  P.  4.9,  3,  2 ;  Dio  Caas.  52,  22. 

^  id.  Aritnd.  ra  Romain  orat.  ed  Jebb. 
t.  ly  p.  208.  ed  Canter,  t.  i,  p.  363 ;  P. 
36,  I,  8x  $  Dio  Caas.  52,  33. 

*  Capitol.  M.  Anton.  10. 

*  Suet.  Nero  17 ;  Tac.  Ann.  14,  28 ; 
Vopisc.  Prob.  13. 

"  P-  49>  3i  »>  3  >  P-  49>  »»  «.  §  3  J  W- 
21,  §  I. 

'*  C.  7,  62, 17. 


"  C.  Th.  XX,  30»  Xy  3 ;  N.  15,  5, 

"  C  Th.  II,  30,  13,  vice  sacra. 

*^  C.  Th.  IX,  30,  279  vide  Gothoir. 

'*  Cassiodor.  var.  6,  4.$  Synanuch.  ep. 
xo,  58,  60. 

^  Cassiodor.  var.  6,  15. 

"  C.  Th.  X,  6,  I,  10  5  C.  7,  62,  23. 

"  C.  Th.  IX,  30,  8,  XI,  30,44.;  CTk. 
ti,  34,  2)  C.  8,  10,12,^7. 

*»C.  Th.  II,  30,29,61. 

■•C.  Th.  I,  6,  2,  3;  C.  Th.  II, 
30,  61. 

•»  C.  Th.  II,  30,  27,  67  5  C.  TTh.  I, 

5.4- 
■»  N.  23,  3 1  N.  20,  pr.  5  3  C.  Th.  11, 

30,  16. 
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^trc  then  all  impawered  to  act  ia  the  emperQr'a  stead.^  Appeals 
lay  from  the  Ficariiy  and  those  equivalent  to  $^uch  direct  to  the 
emperQir,^.  who,  however,  took  ao  longer  any  personal  interest  in 
the  matter^  as  .ajppears.  from  a  law  of  Theodosius  II.,  which 
referred  all  $ucK  to  a  permanent  commission,  composed  of  the 
prastoriaa  praetfectsi  and  the  quaestor.^  No  appeal  lay  from  the 
praetorian  praefects^^  and,  since  the  age  of  Hadrian,  not  even  from 
the  Senate,^  and  of  course,  not  from  the  emperor*^ 


Appeal  might!  be'ma4e  immediately  on  the  opening  of  the  judg*  when  the 
ment,  by  an  oral  declaration  of  the  intention  duly  re^teied,?  or  «i»peals  might 
within  a  certain  fixed  time,  by  a  lihcfl  in  writing*^   It  wai  then  the  ***  "*"*** 
duty   of   the   Judge    to  grant   the  appellant  letters  dimissory, 
called   Apostolaf    together  with   a  copy  of    the   record,^*'  and  ApoMoUe. 
to  transmit  these  to  the  superior  court  for  further  pnKredings,^^ 
within  the  dcky  fixed  by  the  law.^* 

When  the  appeal  was  to  the  emperor  in  person,  it  waft  the 
practice^  subsequently  to  the  fourth  century,  for  the  tribunal  from 
which  the  appeal  was  made,  to  draw  up  a  complete  nlatio^  or  Rdadones. 
^nsuhatidy  which,  after  it  had  been  submitted  to  the  parties  con-*  Consuitationes 
cemed  therein  for  their  remarks,  was  transmitted  by  an  ofiicer  of  tnuumieced  to 
the  court  to  the  imperial  chancery,  together  with  the  procedings,^  *®  imperial 
whence  it  found  its  way  to  the  impcndl  consistorium  for  examination  *^^"""  "**"' 
and  decision^^' 

The  same  proceding  was  observed  in  appeals  from  the  Procw^-  in  the  pro- 
suUsy  the  Qmus  orUntalis^  the  Pr^fecti  Mgypto^  and  the  Vicarit  of  ▼««>cei. 
the  dioceses ;  but  since  these  appeals  were  referred^  by  the  law  of 
Theodosius  above  mentioned,  to  the  standing  commission,  com- 
posed of  the  praetorian  praefects  and  the  quaestor,  the  usual  course 
of  proceding  was  observed  ;  *^  hence  the  form  of  a  comultatio  be- 
came restricted  to  appeals  from  the  highest  legal  dignitaries  of  the 
State.i* 

Regularly  appeals  lay  only  against  a  definitive  judgment,  and  only  Agaiost  ^efim- 


tiTc  teatencet. 


*  C.  Tb.  II.  30,  i«  6i|  C.  ft»  s>  4$ 
BethmanA  -  HoUweg  Rom.  Gerichtgverf. 
%  3,  n»  36,  371  Nqv,  Valeatin,  3,  18, 
%  1%. 

'C.  Th.  II,  30, 16,19. 

'C.  7,  6S|  3»|  pr.}  N.  X46)  Joan 
Lyd.  de  Mag.  ft,  15,  x6. 

*P,  I,  II,  i|  §  z  i  P.4*  4*  "71  C. 
Ia*  ii>  30,  16. 

*  P.  49,  ft,  X,  §  ft  {  from  Dio  Can.  59, 
|8|  it  appean  this  formerly  waa  otherwite. 

*  P.  49,  ft,  I,  §  1 5  a  7,  6ft,  34. 

7  p.  49,  X,  ft  $  C,  7,  6ft,  14}  P.  49,  X, 

5>i4i49»4»"»§  5-155  N.  ft3,  i. 
■P.49,  X,  x,^4i  Id.  3. 

VOL.  nu 


»  P.  49,  6,  I  i  Paul  R.  S.  534. 

"  C.  7,  6ft,  6,  §  6  s  N.  ift6,  3. 

"  C.  7, 6ft,  5  f  C.  Tb.  II,  30,  63 i  C 
Th,  XI,  31,35  C.7>^3»^^5* 

"C.  Th.  XX,  ft9,  55  C.  Th.  Xit30, 

li  z6f  %9%  3^  34f  47»  54^  Symmach.  ep. 

w»  4«,  5a»  53' 
"C.   X,   14,  ft;   Walter  1.  c  %  711, 

n.  60. 

»♦  C.  7,  6ft,  3ft,  pr.  §  ft,  3,4i  N.  Xft6  5 

Joan  Lyd*  !•  ^  ft*  I5»  x6. 

»»  C.  7»  ^*.  3*1  §  5  I  M-  37,  39»  S  »» 
*>  C.  7,  63,  5,  §  ft)  N.  ft3,  ft|  N,  6fti, 

«d  Qtteqbrqggtn. 
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Appeals  re- 
ttncud  to  two. 


by  way  of  exception  in  the  interiocutory  sts^cs  of  a  suit,*  until  thi^ 
was  mially  abolished  by  Justinian.' 

Originally,  a  certain  amount  of  value  was  all  tbat  was  requisite 
for  an  appeal  to  the  emperor,'  this  was  afterwards  aboHsbed,^ 
and  the  number  of  appeals  was  simply  regulated  by  the  number  of 
authorities  through  which  it  had  to  pass.  The  most  recent  law, 
however,  restricted  the  number  of  appeals  to  two.^ 


S  2371. 

Remedia  in  Inasmuch  as  no  appeal  lay  against  the  judgments  of  tbe  prse- 

"^■"jj*^**     torian  prsefects,  a  new  remedy  was  introduced  in   the  fourth 
SupJS^'o,  Re-  century,  by  supplicatio  or  retractatiofi 

tractatio.  This  was  perfectly  distinct  from  the  quashing  of  such  judgments 

Bjr  a  judgment    ^  y^^^^  informal  or  illegal  upon  the  fece  of  the  procedings,  which 
n«  «ty-  were  reversable  as  null  and  void.^ 

The  mode  in  which  this  was  effected  in  more  ancient  (imes  is 
unknown,  but  it  is  surmised  that  it  was  effected  by  a  spomsio  of 
double  the  value  of  the  matter  in  issue.  ^ 

Lastly,  all  inequities  and  onerous  judgments  were  remediable, 
generally,  by  the  process  of  restitution^  in  those  cases  which 
allowed  of  these  extraordinary  means,  and  this  went  to  the  length 
of  rescinding  the  judgments  of  the  pnetorian  praefects,  and  even  of 
the  emperor  himself. ^^ 


Penalty  for 

vexatious 

appeals. 


§   2372. 

Inadmissible  appeals  were  punished  by  pecuniary  amercement," 
and  vexatious  appeals  by  the  forfeiture  of  the  caution  money, 
which  had  to  be  previously  deposited,  and  a  fine  of  triple  costs ;  '- 
but  at^a  later  period  other  penalties  were  introduced." 


■  §  2373- 

pepaoistemeie      Such  is  the  moral  as  well  as  the  physical  combativeness  of  man, 
1 .      ^  ^         ^^^  .^  ^^^  found  necessary  in  the  Roman  state  to  introduce,  from 


litigandum. 


»  C.  Th.  II,  30,  2,  »5,  37,  40,  44, 
65;  C.  Th.  11,36,  1,2,3,  i»»  »8,  135 
Symmach.  ep.  10,  36,  5S. 

*  C.  7,  62,  36;  C.  3,  i|  16;  for  an 
ezcepdon,  vide  P.  49,  5,  2. 

'  P.  49,  I,  10,  ^  I ;  Nor.  Valentin.  3, 

14.  h  17- 

*  C.  7,  61,  20,  37 ;  for  an  eicepdon, 
Tide  N.  23,  3. 

•  c.  7,  70, 1. 

*  C.  I,  19,  5  ;  N.  Th.  13  ;  C.  7,  42, 
1 5  C.  7,  62,  30,  35  i  N.  82,  12  j  N. 
110,  5. 

»P.  49,  8,  I,  2,  3  J  C.  7,  64,  I,  2, 
4.7- 


•  Paul  R.  S.  5,  5A,  §  7,  8  ;  Cod.  Gitg. 
10,  I. 

»P.  4,  4,  16,  §  5;  Id.  42;  C.  2,  27, 
2  J4,  5  ;  for  examples,  Tide^  1875,  %  2055, 
h.  op.  et  iq. 

^•P.  1,  IX,  I,  §  2;  P. 4,  4,  17,  xS, 
§1-4. 

"C.  Th.  II,  30,  2,  25,  37,  40»44i 
65  J  C.  Th.  II,  36,  I,  2,  3,  II.  18,  23; 
Symmach.  ep.  10,  36,  58. 

i*Tac.  Ann.   14,  28;  PaoL  R.  S.  5, 

33.37- 
«»C.Th.  I,  5,  35  C.  7,«a.6.§4- 
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time  to  time,,  divers  rules  to  check  the  unreasonable  increase  of 
vexatious  suits.     The  greater  the  facilities  offered,  to  mankind  to 
dispute  with  his  fellow  ma^,  the  more  he  will  dispu^e^  a  maxim  fully 
borne  out  by  the  history  of  the  Roman  law ;  for  during  the  early 
period,  when  it  was  an  occult  science,  practised  and  understood 
by  few,  a  very  limited  number  of  judicial  officers  ^ufSced  to  do  all 
the  le^.  business  of  the  Roman  state.     Prosperity  naturally  and  Cauaesofm- 
necessarily  increased  litigation  ;  hut  it  was  further  unnaturally  and  c«"eo'"i5ti- 
unnecessarily  augmented  by  the  familiarity  which  fhe  general  mass  ^  ?"' 
of  the  population  acquired  with  its  once  hidden  mysteries. 

Another  reason,  too,  was  doubtless  the  gradual  decline  of  the  Decline  of  the 
patronal  influence ;  for  so  long  as  that  influence  retained  its  full  p*^m1  '^^^' 
vigor,  there  can.be  no  doubt  but  that  the  patrons,  as  the  legal 
advisers  and  advocates  of  their  clients,  exercised  a  wholesome 
check  upon  the  multiplicity  of  suits,  either  by  demonstrating  to  the 
would-be  litigant  his  error,  or  by  compromise  between  the  respec- 
tive patrons.  Had  some  such  practice  as  this  not  been  usual.  It  is 
impossible  to  understand  how  the  legal  business  of  the  State  could 
have  been  carried  on  with  so  slender  a  judicial  staff.  But  when 
the  clients  had  emancipated  themselves  from  their  patrons,  instead 
of  listening  to  their  advice,  and  taking  their  opinion,  they  rushed 
recklessly  into  the  forum,  and  insisted  on  a  judicial  decision  on 
their  respective  rights ;  the  consequence  of  which  was  a  steady  / 

but  rapid  increase  in  the  judicial  staflT,^  and  the  adoption  of  divers 
means  to  lighten  its  labors,  and  to  prevent  rash  litigation. 

It  is  clearly  not  to  the  advantage  of  the  common  man  that 
justice  sbouM  be  too  accessible,  or,  according  to  the  modem 
phrase,  be  brought  to  every  man's  door ;  for,  in  any  case,  the  loss 
to  the  common  fund  of  the  litigant  parties  is  the  costs  ;  but  the 
litigious  spirit  it  evojces  i»  far  more  injurious  to  the  community  at 
large,  and  in  small  matters,  the  expense  and  loss  of  time  often  far 
excede  the  amount  in  issue  between  the  parries.  Justice,  there- 
fore, should  neither  be  too  cheap,  nor  too  easy  of  access,  nor, 
generallv  speaking,  does  any  injusdce  result ;  for,  knowing  the 
difficulties  they  will  haVe  to  meet,  men  become  more  circumspect 
in  -their  transactions,  and,  above  all,  a  system  of  reckless  trading 
on  the  capital  and  credulity  of  others  receives  a  wholesome 
check. 

§  ^374- 
Many  means  were  then  introduced  for  diminishing  the  over-  Llmludon  of 
whelming  mass  of  liti^tion,  and  the  penalties  which  it  induced  "criontM  a 
applied  equally  to  the  plaintiff  and  defendent.    The  chief  of  these  is  iUg^^ldgation!"" 
the  limitation  of  actions  already  alluded  to,  which  deserves  the 
first  place.     This  means  of  checking  litigation  was,  as  we  have 
seen,  unknown  in  the  more  ancient  times,  and  the  first  innovation, 
notwithstanding,  was  jthe  limitation  of  most  edictal  actions  to  the 

'  §  34  h.  op. 
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The  prohiUlMi 
to  puichaie 
object*  under 
Jitigatioii. 


Anciciit  node 
of  checkinf 
litigation  by 
forfeiture  when 
an  exce«  was 
claimed  over 
the  truth. 

Poaitive  penal- 
tiea  aubaotttted. 

Splitting  and 
diatribttting 
demanda  In- 
▼oWed  fbf- 
lintart. 


vear ;  ^  tiexty  the  limitation  of  real  actions  was  introduced  ;*  and, 
iasd;f ,  the  thhtv  years  limitation  was  fixed  by  Thcodosius*  for  aD 
actions  generaily,  or  for  those  actually  commenced,  but  which  had 
been  alfowed  to  sleep.  According  to  Justinian*s^  amendment, 
forty  Teats  were  to  be  reckoned  from  the  last  ctgnitio'-f  *  on  the 
odier  nand,  the  tide  tif  die  old  law,  dnt  if  a  penfing  suit  were  noc 
prosecuted  to  its  termination  widiin  a  certain  time,  the  ti^t  of 
action  was  extinguished,^  was,  in  the  more  recent  law,  iestricied 
to'certafai  cases.  ^ 

§  »37S- 

The  prohibition  to  purchase  the  subjects  of  Ihigatioliy  was 
another  mode  of  guarding  against  the  increase  of  vexatious  suits. 
iThis  prohibition  has  its  rise  in  an  edict  of  Augustus,  which 
declared  such  acquisitions  null  and  void,  and  supera&ed  a  petflalty, 
to  be  paid  into  the  Fiscus.^  This  penalty  was  mcreaSed  by 
Justinian,'  and  this  even  extended  to  an  ahenadon  before  com- 
mencement of  the  litigation.  Whereby  the  position  of  the  adversary 
was  rendered  less  advanta^us,  to  which  was  ^dded  a  ri^t  of 
action  for  indemnity.^^ 

S  ^376. 

Another  mttm  by  which  littgaddn  was  sought  to  be  diminiahedy 
dates  as  far  back  as  the  l^  actioniu^^  and  consisted  in  the  for- 
fekure  <»t  the  <ol9ect ;  or  ^en  oiore  was  claimed  than  vras  due,  a 
provision  continiicd  in  the  formular  .process ;  whea  ia  an  mctk 
ctrti^  die  claim  of  too  anich  in  the  inteniU  involved  the  loss  of  the 
suit.^ 

The  later  legislation  transformed  these  proviflioii%  after  auny 
changes,  into  positive  penalties." 

The  law  of  the  age  of  OainS)  however,  contained  {MrovisioAs  ia- 
volvipg  the  loss  of  suits  of  which  no  trace  teinatns  Jn  Justmiaa*is 
I^slature,^^  viz.,  the  penalty  of  splitting  deniiand,  and  distribuciag 
suits ;  Us  divkbia  and  raiduaJ^ 

Nor  were  these  the  only  provisions  which  aimed  at  the  restraint 
of  litigation.  ^^  The  spomsioy  or  wager,  connedsd  with  the  sacrt- 
mentum  was,  doubtless,  invented  with  this  view  at  a  very  carij 


>  Gaiua4i^  110,  11  x. 
'  4  2219,  b.  op. 

*  C.  Th.  4,  14,  I ;  I.  4,  XI,  pr. 

*  CTh.  4f  14.  1,  %  1. 

*  p.  7.  39i  9* 

"  §  2225,  h.  op. 

'  C.  ly  2X,  S;  de  dolo  aflbrda  an 
caompie  of  the  neceaity  of  proaecut|ng  a 
aait  to  the  end  within  a  given  timey  ^  2225, 
h.  op. 

'  Frag,  de  jar.  Fiaci,  %  8  $  App.  to  Gaius 
by  Lacbmanuy  Gaiua  4,  §  117  |  P.  49,  14, 


*C.  8y  37>4;  N.  1x2,  i. 

»•  P.  4,  7, 1. 1,  §  4. 

"  €ic.  de  oMt.  t,  ^ ;  PlaiiL  IfoateD 

''  dc.  pro  Rote.  com.  <a,  CaSua  4*  i  S3* 
55i  57-60,  68  J  I.  4»  *,  §  335  So«t 
Cbmd.  14  s  Fng.  Vat.  %  53  \  Gmndt  tcc 
jatiac*  5. 

"C.  3»io,i,fts  I*4»^>i33* 

«M.4,6,§34-  .  ,  ^     . 

i»  ^  2235,  h.  op.  j  Gania  4,  ^  56»  5'r 

«•  I.  4,  16,  pr. 


agO)  wkcnceJc  pmed  is9o  the  bter penid  9;^9ifi»,«ld  was  Author  Pe«iid»«r 
tiwisferradtoiaieKbrts;^  nid  dttaoe  to  taboos  ma  iCfrtec/Mfite  <!>«>«<:»»«■- 

.  .         ^^  .  ^  tam  and  of  the 

f$€UMUl  SAd  Cn  tne  ttHStltUMn,^  ipontto  poenaks. 

§  2377- 

AMdmr  tiiodc  of  thecidfaig  lidgptiai  wit  bf  Ihe  iauKititnm  of  a  Double  peoai- 
4ovd>k  MOiiStv  on  thoit  iwfao  Tcxatdosshr  detoidcd  acdoM^  tcdmi^  ^  ^^l  I«^- 
eal^  eaq^ssixl  bj  iii  ii^aaii  n«i»/  it  ^i^lJ^  uou.  deftnac. 

retained  ui  some  cases  in  the  kser  form  of  Roman  legislation  ;* 
but  in  cases  in^wfaich  nekher  a  $pnum  intcrvmed,  nor  this  peaahjr 
appiied,-tlie  piateiff  ^frasindtiiied  indAsuk&oracdonsni^ 
simfbm  ^Mdy ,  to  <iemand  the  JMramemUim  ^umnia  ttaat  the  dde»«  jummentttm 
AenR,'  'a  ppovisioin  extended  bj  Jasdnian  to  aH  auks  whatever  ;B  caiumniae. 
nor  Sfcas  this  idirectefl  ^Bfichisiielj  ajgainst  nnre  litigation^  /k  went 
absehnelif  to  the  aeetks  of  the -cause  itseify'^jso  tfast  jf  tamed  4Mit 
to  be4le»^,  k  inveJnd  ^fce  penalties  of  mbmy^^    Nor  was  this 
proleetion^the  pririkieof  phantifis  fllcnae ;  defemlents  led  likewise 
the  benefit <of  It^^  am  eoaM  demand  alike  faranitttm  cahmaim^ 
as  has  been  dready  aeen,  from  the  phuntiff^^and  iimhemsone  bmg 
ihejudlcium ^olmmUa^  zffinait  iiim &r a^tenth  part  of  ^  aiattear 
fai  isaoe  on  ^oof  of  an  initemionaBy  ^lexadoas  suit^  or  if  in  the 
ctfseof  an  imer^ict,  Air  the  fiworth  pattA^    This  jmdkiim€algmnuf  jadicium 
felt  imo  dissuetude,  iMit  ^e  oath  ^coMinued  to  aid»bt  in  jnaoy  caiamiiic. 
actions^  jantB  Jastinian  made  it  legslbr  diligstoiy  in  dl.^*    In 
mtfny  actions  ^  the  ^tslddn  time,  in  wmkh  this  nuUcium  did  aot 
a^l^,  ^  sidiiNt  Amt  a  fifth  or  tendi  pButiof  the  lodae  of  theinHttar 
in  difference  lay  bjr  way  of  a  cmtrarium  judicium^  on  proof  %efliig 
adduced  Of  the  sah  being  inttiinoBaity  fwathms^   but  Jieitfaer 
tiFOtlld  lie  if  the  jmwtuHtuim  tabtmnim  had  been  demanded  and 
atfintiily  lakevK^    LasAy,  ^  sdl  cases  in  trbich  a  penal  wager, 
spmsio  ptenalis^  was  entered  inso,  ^e  defaident  could  aue  the 
pbtUtm  on  the  retiipukai^^ 

S  2^378. 

The  last  mode  of  restraining  unjust  suits,  and  the  only  one  Coan  opcfate  a» 
which  has  an  exact  paraBel  in  English  law,  is  the  amercement  in  •  penalty  on  the 

^  unaucceauul 

.  Gai».  4.  %  HI.  ,6..i67.  »  Cic.  pro  R<-c.  A»er.  38-9 ,  p«,4l«-e.  ^' 

*  Gaiua  4,  4  i^^  \^v\  Cic.  pro  ILoac«     com.  6$  pn>  Caec.  2,  3. 

com.  4^  5.  '  Gaiua 4i  %  x8ft^  1.4,  x6»  §  %\  P.  3, 

*  Oaiua4y  %  9,  171  \  Paul  R.  S.  i,  i^,     »,  x. 

§  X ;  Cic  pro  Flacc.  21 ;  S.  Sell.  Abh.  m  '  Gaiua  4,^  174. 

fahrb.  29  1*649  175-2^1,  ahould  be  Bought  '^  §  2157,  S  ^^SS*  ^-  <>P* 

by  thoae  acquamted  with  the  Gennan  Ian-  "  Gaiua  4, ^  175,  176,  178  \  Dioclet.  in 

guage.  cotttult.  vel.  juriac  6. 

«L4,  i6,^xs  1.4,  6, §26;  1.3,  27,  «P.  2,  X3,  6,§2  5  Id.  9,  §  35  P.  39, 

§7.  i»  5>  S  Hi  P-  39#  »!  n^S  3*^™»'> 

» Gaiua  4,  %  i7»-3  >   **•    »<>>  »>  44>  «ampl«.  ^  , 

§4.  "I-4>i6>§»5  C•»>59>*»P»'• 
•  C.  2,  59,  2,  pr.  "  Gains  4,  §  177-9. 

**  Gaiut  4^  ^  I3i  x80|  181. 
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Followed  the 
event. 


Exprea  con- 
demnitiMi  in 
coiti. 


In  England. 


Gosts,^  a  penalty  to  which  the  unsuccessful  party  is  always  ex- 
posed, and  one  which  has  more  effect  than  any  other,  where  there 
is  evident  proof  of  his  want  of  bona  fides  \^  to  this  was  added  the 
power,  which  the  judge  in  his  discretion  might  exercise,  of  im- 
posing in  addition  a  tenth  of  the  value  of  the  nflatter  in  issue,  as 
a  penalty  to  be  paid  to  the  fiscus.'  OriginaUy  it  was  unnecessary 
to  mention  the  costs  to  nomifu;*  they  followed  the  judgment  as  a 
necessary  consequence  and  natural  append^  i  but,  at  a  later 
period,  this  point  was  urged  more  stringently,  and  to  avoid  all 
error,  the  judge  was  bound  to  condenm  in  costs,  on  pain  of 
making  himself  personally  liaUe  ;^  and  we  have  seen^  that  it  was 
necessary  to  depose  to  costs  on  oath,  to  guard  ag^nst  extortionate 
demands  in  this  respectJ  Fees  to  officers  of  the  court,  termed 
iportuhey  of  course  formed  an  item  in  costs  \  but  inasmuch  as  the 
fees  due  were  regulated  according  to  the  amount  of  the  matter  in 
dispute  by  a  per  centage  to  be  paid  by  the  defendent,  Justinian,  in 
order  to  prevent  exaction,  by  the  plaintiff  laying  a  greater  sum  t^an 
he  could  recover  in  his  libell,  imposed  the  poena  tripliy  or  triple  the 
amount  unjustly  exacted,  on  the  plaintiff  who  did  so.  This,  we 
have  seen,  was  an  amercement  substituted  for  the  former  and  more 
severe  penalty  of  loss  of  suit  j"  in  addition  to. which,  a  caiuio  or 
security  was  demandable  that  the  plaintiff  would  bring  his  ^uit  to 
the  litis  cmtistatio  within  two  months,  or  pay  double  the  costs  in- 
curred by  delay  beyond  that  time.^  By  another  constitution,  a 
eatftioj  equal  to  a  tenth  of  the  amount  or  the  matter  in  difference 
as  charged  in  the  libel,  must  be  given  for  prosecution  of  the 
sutt.^ 

In  England,  costs,  as  a  general  rule,  follow  the  judgment  when 
the  (daintiff  recovers  more  than  forty  shillings  j  but  in  certain 
cases  it  is  necessary  that  the  judge  should  certify  that  the  suit  is 
not  vexatious  but  proper  to  be  tri^.^^ 

By  the  law  of  Mohammedan  countries,  the  plaintiff  always 
must  pay  the  costs. 


•C.Th.4,  18,  1}  C.  7,  51,55  C.  3, 
I,  13,  §  6. 

•  C.  7,  51,  5. 

*  C.  Th.  4»  iS,  I. 
•0.4,18,4,5;  C.  3, 1,  i3,§  6. 
•§a337,h.op. 

'  C.  3,  1, 131  §  6 ;  N.  8»,  10. 


*  ^  2183,  h.  op. ;  1. 4,  69  ^  24 1  Theo- 
phil.  4,  6,  §  24. 

•  N,  36,  pnef.  I. 
••N,  xx2,a. 

"  See  open  tbU  question  of  coat!,  Th. 
Howard  Fellow*^  Treatite  on  Costs,  where 
ill  the  learning  on  tbit  nibject  will  be 
found.    Benningand  Co.  1847. 
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TITLE   XV. 

The  Iisperium  of  the  Res— In  criminal  matters'— Of  the  pater  famlliat  /nd  hit  council— 
Of  the  Consuls— Of  the  populus  by  the  Leges  Valeria  and  Atemia— Of  the  i^iles— 
Of  the  Triumviri  caiHtales-^Moctumi^Iimdoctionof  the  Qgsstiones  peTpetiiaB-<Iiegtt 
Calpumic— Of  Judices  selecd  or  juiymen— Of  the  leges  Cornelia,  Vadoia,  Licinia^ 
and  Pompeia— Of  the  provincial  magistrates -^Jurisdictiones  exceptionales — ^Perduellio 
— Laesa  Majestas— Delicta  contra  Religtonem— Ambitus— Pecuktus—Sacrilegiom—' 
de  Jleiidais— de  Repetundis— de  Annona—de  FgUs^Perjvrjr— 'Lez  Cornelia  de 
puicidisy  sicarilfy  et  venefioia— Incendium— Haruspices—de  VI— l«ex  Plautia  Pbmpei^ 
—Lex  Julia  de  vi  publica  et  privata— Plagium— 'Lez" Julia  de  adulteriis— Stupnim— 
Lenociniom— Masturbatio«— Lex  Scantia-— Incest— Criimna  extraordinaria— de  Sodt- 
litiit— ^raasatoret  or  hlghwaymea-*^£finctio  or  prison  liretch— — E^lractDresor  bur* 
glars — Ex[M]atore8 — Directarii  — •  Fures — Balnearii  —  Saccularii  ~  de  Termino    mota—  .  . 

Receptatores — Concussio — Praevarjcatio —Delatio — Malicious  mischief -^  Abortio —Love 
potionsy  charms,  and  conjuring— SteHionatos^—Delictamilitaria—Cognitionesserviles--' 
PcuMe— Cap!  tales —Relegatio—EliUvm—AqusB  etigni  incerdictb— DeportaCio— Fusd* 
ftttto— Damnatio  in  metalla— in  opus  metidli—ln^uiiM  juris— Ezecudo—Piovocationes^ 

§  ^379- ' 
In  the  most  ancient  age. of  Acme,  the  imperium  of  the  Sjx  in-*  Criminal 
eluded  the  power  of  punishing  capitally^  as  well  as  the  confiscation  Jj™d*ction  of 
of  property;  the  mode  ofi- procedure  w^s  based  on  practice' and     ^^^' 
custom  little  circumscribed- by  positive  law* 
:    The  Rex  sat  in  person  to  adjudicate  upon  criniinal,  as  we  have 
seen  he  originally  did. also  on  civil  matters,^  assisted  by  a  con* 
siliton ;  i>ut  lie  referred  the  less   serious  ofiFenses.  to  individual 
senators.'    From  the  sentence  of  the  Rexy  there  w^s  naturally  no  Was  without 
appeal/  but  he  had  the  power  of  proposing  for  election  two  *PP"^- 
persons  as  duumviri  perduellionistto  the  comitia  of  the  curia .^  where  Duumviri  per- 
the  offense  involved  a  forfeiture  of  life,  and  placed  the  delinquent  dueiiionis. 
in  the  position  of  an  enemy  ;  from  these  judj^es  an  appeal  lay^  to 
the  comitiay  and  it  was  the  business  of  the  :^astoris  paricidii  to  Quaestoret 
detect  and  prosecute  such  crimes.^  oaricidii. 

'         §  2380. 

It  is  impossible  that  this  system  could  have  continued  so  long  as  Domestic 
it  doubtless  did,  had  it  not  been  for  the  immense  power  vested  in  tri*>ttnaJ«- 
« 

'  Walter  Oes.  d.  R.  R.  ^  700 ;  Geib.  •    *  Woeniger  provoc.    verf.    d.   Raimer, 

Ges.  dct  R.  crim.  proc.  bis  sum  Xodr  Just.  Leips.  1843.  .  .... 

Leips.  1842.  *  Cic.  de  t%  pub.  %y  31. 

*  §  1981^  h.  op.  ^  Walter  I.  c.  ^  i9>  n*  aS,  ^  39,  h.  op. 

'  Liv.  i»  49 ;  Diooys.  &,  141  29^  4*  25* 
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Their  extended 
competeiicy. 


Not  confined 
to  domettic 
off^nfei. 


Gradual  dimi- 
nution of  this 
jurisdiction. 


Potrerofttfe 
and  dttth  tikea 
away. 


the  head  of  the  Roman  hmdj  to  dispose  summarily  of  offisnses 
sufficiently  grave  to  merit  even  capital  punishment.^  This  in- 
ordinate power  was  based  upon  that  natural  law  which  required 
the  duty  of  the  piitas*  from  the  children,  and  conferred  on  the 
father  the  power  incident  to  education'  and  the  reciprocal 
obligation  of  alimentation  between  parent  and  child.^ 

This  paternal  power  was  by  no  means  confined  to  domestic 
offenses ;  those  of  a  public  nature  were  even  in  derogation  of  the 
public  authorinr  also  within  iti  cognizance,^  for  the  exercise  of 
which,  a  family  council,  consisting  of  friends  and  relations,  ^was 
assembled)^. but  even  this  could  be  dispensed  with  in  pressing 
cases,^  and  the  &ther  alone  could  pronounce  the  doom,  of  death 
upon  his  child,  the  law  contidernig  tliat  the  natural  feeling  of  a 
parent  furnished  suffident  guarantee  against  an  sd)use  of  this  poiw«r, 
under  the  check  of  public  opinion  and  the  animadversion  of  the 
censors.*  The  only  limitation,  indeed,  to  the  paternal  contiol  and 
jurisdiction  applied  to*  cases  of  new  bom  chiMren,  which  it  was 
forbidden  to  destroy,  except  where  such  might  be  deformed,  and 
di€n*only  under  the  observance  of  certain  prascribed  formalities.^ 

This  power  was,  from  time  to  time,  considerably  circum- 
scribed, and  first  and  fbremost,  by  conferring  on  the  auutorities  of 
the  State  a  concurrent  jurisdiction  with  the  &th«r,^<>  until  under 
Constantine  the  ktOing  of  a  child  was  pat  upon  the  same  footing 
as  an  ordinary  murder  or  paricidium  ;  ^^  for,  until  that  time,  the 
father  had  been  tacitly  excepted  $  ^'  but  even  then  the  power  of 
severely  punishing  the  younger  members  of  the  honsdiold  was 
reserved  to  the  famer  and  elder  meiid>ere  of  the  hmify  by  law,"  an 
incident  of  which  was  the  incapacity  on  the  port  of  the  cbiMren, 
sub  potestatiy  to  bring  an  a€ti$  injuriarum  against  the  parent  for 
misttsage  ;>^  as  against  third  persons,  the  fetmr  had  his  remedy  in 
respect  of  his  diild,  by  the  httenditum  de  Uberis  ixbHrmlis  vd 
ducendis.  Other  inodents  of  the  patria  pMsfMs  ha^e  already  been 
mentioned  under  that  head.^^ 


Consuls  sac* 
cede  to  the 
capital  juritdlc* 
tionofthe  Rex. 


§  2381: 

On  the  abolition  of  the  sovereignty,  the  criminal  jurisdiction 
passed  to  the  consuls  without  derogation)  but  the  deoiocradc 


^  Dionys.  s,  ^5,  16;  A.  Cell.  N.  A.  5, 
19  \  CoUat.  ip  L.  Mot.  49  S$  C.  8,  47, 

•P-37.  S5*i»s»l>6»7»9,  to. 

*  £•  *5»  3. 4»  5.  7.  « 5  C.  5, 15, 1-4. 

'  Festua  ▼.  sofonwBy  Llv.  ty  i6|  S|  41 1 
Dionys.  S.  79  j  Plat  Poblic,  6 }  Zomim^ 
7,  t%  \  LiTii  epit.  54}  Dio  Cass.  37, 56. 

•Val.MMus,l^*,3.  5,9,i|  Scn.de 
dem.  i|  15* 


'SaUost.  Catil.  39;  Val.  Max.  5,  S,  3. 

*  Dionys*  fr.  so,  i,  ed  Mai. 
!>'  *  Dkmys.  a»  15  {  CSc.  de  leg.  3,  8  sYTcr. 
Aad.  I9  3ft  14. 

%i  P.  x>i6,9,$3j  0.8,  47,  3. 
"C.Th.9,15,  i;  C.9,a7»i. 
WP.4l,5,i. 
w  C.  9,  I  J,  I. 

«*  P.  47, 10, 7,  ^  3. 

"  P-  43>  30;  "•  3»  4  »»75»  k-  •^ 
>* B<»k  I,  dt  4»f  5179  ct  sq. 
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tendency  of  the.  then  Rdman  state,  did  not  leave  them  long  its 
exercise  in  its  original  fullness,  laws  were  introduced  to  narrow 
this   power ;    the   first   of  which   was   the  lex  Valeria^  passed  Their  power 
A.  u.  c.   245,   by   Falerius   Poplicohiy   which   transferred   capital  ^^  drcum- 
matters   to   the  comitia   curiata^    an    example   followed   by   the  }^  vllS^a*** 
Decemviriy  who  transferred  them  to  the  comitia  centuriata  by  the  Continued 
Twelve  Tables,  and  this  law  was  continued,  as  revived  by  the  ^  ^« !«« 
kx  Semprmiay  until  the  latest  age  of  the  commonwealth.^  Scmpronia. 

This  kx  Valeria^  while  it  deprived  the  consuls  of  their  capital  Effect  of  the 
jurisdiction,  restricted  their  power  of  confiscating  property  to  two  '«  Vtieria. 
sheep  and  five  oxen;^  hence  any  excess  of  this  power  gave  an 
appeal  to  the  comitia  curiata*^  • 

The  tribunes  also  obtained   the  right,  of   indicting  persons  Power  of 
capitally,  and   moving  pecuniary  mulcts  beibre  the  comitia  tri"  ^"fj^*" 
buum;^  by  these  degrees  the  power  of  public  punishment  became  P™^"**- 
revested  in  the  people ;  but  the  national  assemblies  did  not,  as  a 
rule,  practically  exercise  this  right,  but  nominated  one  or  more 
inquisitoresy^   or  transferred   the  intire    matter  to  the  Senate.^ 
Notwithstanding,  however,  th^e  new  modes  of  procedure,  the 
perdueUionis  judicium  was  maintained  in  its  original  form,   first 
before  the  comitia  and  curia^  and  later,  after  their  discontinuance, 
before  the  centuria ;  "^  so  that  a  case  of  chusing  duumviri  occurs 
even  at  the  close  of  the  republican  period.^  * 


§  2382. 

In  addition  to  these  popular  trials,  the  Senate  had  jurisdiction  in  Juriidiction  of 
capital  matters,  especially  where  they  concerned  the  supreme  the  Senate  m 
administration  of  the  State ;  thus  that  body  took  c(^nizance  of,  ^'*    "^   "* 
and  awarded  the  punishment  to  be  inflicted  on,  colonies  which 
had  seceded  or  revolted,  and   upon  subject  cities,^  when  the 


'  Gic.  pro  Rahir.  4,  in  Cadi.  49  5  j 
in  Verr.  5^  63;  Woniger  Provocadont 
▼erfahren  der  Romer  (Appeals  of  the 
Romans)  p.  300  :  he  collects  the  contents 
of  the  lex  Sempronia,  Polyb.  6,  14.  (ii). 

'  Pomp.  P.  I,  3,  3,  §  16  $  Plut.  Poplic. 
a.  This  was  afterwards  commuted  fat  a 
money  equiTaIent,-»a  sheep  was  valud  at 
10  asies,  and  an  ox  at  lOO,  Cell.  N.  A. 
II,  I ;  IMonys.  xo,  50;  Festos  ▼.  pecu- 
latns  by  the  lex  Tarpeia,  a.v.c.  348. 
Even  before  the  gold  discoveries  in  Aits- 
tralia  the  fiumen  played  whist,  '*  sheep 
points  and  a  bnllock  die  mb.**  In  Wal- 
lachia  (Dacia)  the  nobles  are  called  Boyards, 
Bovc,  quasi  Bovidiardi.  Noble  Romans 
were  exiled  to  Dacia,  where  the  base  of 
the  language  a  sdll  Ladn.  Trajan*8  bridge 
over  the  Danube  is  near  the  present  Wal- 
lachian  fronder.—  K 

VOL  III. 


\ 


'  Dionys.  5,  199  70;  Cic.  de  republ.  3, 
31 ;  Val:  Max;  4,  i,  i ;  Pomp.  1.  c.  Liv. 
3,  S;  Florus  i,  9;  Plut.  Poblic.  xi; 
Dionys.  7,  41,  53  $  Liv.  3,  7,  55  ;  Dionys. 
9,  5§. 

^  Cic*  deLeg.  3,  10  \  de  re  publ.  3,  36  $ 
ro  Sexto,  30,  34)  Walter  Ges.  d.  R.  R. 

41,  48,  no. 

*JUv.  4,  52. 

«  Liv.  36,  33,  34,  38,  54,  4a»  »J- 

'  Manlius  acquitted  on  an  indictment  of 
perduellion  by  the  comitia  centuriata  was 
convicted  by  the  concilium  populi,  Li«f. 
6,  30. 

*  Dio.  Cass.  37,  37  $  Cic.  pro  Rabir.  4, 
5  I  Suet.  Caesar.  I3» 

'  Dionys.  5,  60  $  Liv.  4,  30,  6,  I3, 
13, 17,  36,  9,  35,  36,  10,  I. 
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public  peace  and  suzerainty  appeared  to  be  involved,  and  of  more 
serious  crimes  in  Italy.  ^  Moreover,  the  Senate  prosecuted  citi- 
zens in  Rome  for  crimes  which,  either  by  reason  of  their  novelty, 
or  extensive  ramifications,  threatened  aanger  to  the  common- 
wealth,' and  received  complaints  from  the  provincial  population 
respecting  the  oppression  of  magistrates.^  In  all  these  cases, 
whether  the  Senate  proceded  of  its  own  motion,^  or  acted  on  the 
power  delegated  to  it  by  the  people,  usually  nominated  inquisiiores^ 
for  the  most  part  the  consuls  or  a  praetor  9^  but,  occasionally,  it 
took  cognizance  of  the  matter  in  person.  It  was  nevertheless  in- 
dispens^le  that  the  authority  of  the  people  should  be  given  in  all 
quastimes  which  affected  the  life  of  a  Roman  citizen,^  unless, 
Summaiy  power  indeed,  the  matter  was  so  urgent,  that  the  State  might  be  con- 
of  the  Senate  sidcred  indangered  by  delay,  or  when  the  guilt  of  the  party  was 
confessed,  or  patent,  in  which  cases  the  Senate  at  once  granted  a 


Delegadon  of 
inquisitorei. 


m  urgent  or 
obTiout'caies. 


criminal  information,  and  in  case  of  conviction,  execution.^ 


§  ^383- 
Power  of  Since,  then,  the  power  of  the  magistrates  to  fine  had  been 

cumKrilStj'  circumscribed  by  the  lex  Aurnia^  A.u.c.  300,  and  the  Ux 
the  lex  Aternia>  ^^^'''^1  which  preceded  it  by  fifty-five  years,  nothing  was 
left  them  but  a  restricted  power  of  moderate  corporal  punish- 
ment and  imprisonment  \  the  right  of  fining  still  remained  sub- 
sisting for  consuls  and  praetors,  and,  indeed,  for  all  magistrates 
clothed  with  the  imperium^  which  naturally  included  offenses  of 
minor  importance  ;9  at  the  same  time,  the  citizen  was  fiilly 
protected  against  any  stretch  of  power  which  went  the  length  of 
capital  execution,  public  flagellation,  or  of  inordinate  pecuniary  fines, 
by  the  various  laws  which  secured  the  accused  the  right  of  appeal 
to  the  people  ;^^  nevertheless,  the  consuls  occasionally  proceded 
in  cases  of  evident  guilt,'^  or  under  extraordinary  circumstances,  in 
a  manner  perfectly  arbitrary,  for  which,  however,  they  were 
liable  to  be  called  to  account  ;^^  but  the  power  remainea  unim- 
paired with  respect  to  non-citizens. 


'  Myb.  6,  13(11);  Lit.  31,  xi,  32.  i, 
a6,  33, 16,  39.  38,  +1,  40,  37,  4.3  J  Cic. 
Brut.  32. 

•  Dionys.  5,  55,  575  Liv.  g,  i8,  9,  26, 

34»  44t  39»  >4>  4O1  »9»  37»  445  Cic.  ad 
Att.  2,  24. 

•  Liv,  39,  3,  43,  2  5  Li»ii  epit.  54. 

^  Val.  Max.  4>  I,  7  $  Plut.  Marcell.  23. 

•  Liy.  4,  30,  9,  26,  xo,  I,  38,  54,  55, 

39»  3.  Hi 41,  40t  19»  37»  44»  4**  »»»  43> 
2,  45,  16  )  Cic.  Bnit.  22. 

'  Polyb.  6y  x6;  Liv.  26,  33,  34. 

^  Cic.  in  Catil.  x,  2  ;  SaUutt.  Catil.  29, 

50,  53,  55  $  Appian  de  bell.  civ.  2,  6. 


*  P.  2,  4,  2 ;  P.  I,  2,  2,  §  i€  }  Ck. 
L.  L.  3,  3. 

'  Frontin.  de  aqtuedoct.  129$  P.  ii| 
5,  I,  $45  P.  47,  10.35. 

'^  Condlu  populi  signkly  comitia  cuxiata, 
Liv.  X,  36,  6,  20 ;  Zonaraa  7,  17  \  Jou 
Lydui  X,  44  J  Cic.  de  R.  P.  2,  |x;  de 
L.  L.  3,  35  Liv.  3,  55,  4,  I3i  Lit.  io» 
9  \  Cic.  pro  Raiur.  4 ;  in  GatiL  4,  5  $  io 
Verr.  5,  63. 

'^  Uv.  2,  4;  Cic.  in  Catil.  2,  12,  Sal* 
luat  Catil.  2,  »• 

*'  App.  de  bell.  civ.  2,  6»  15. 
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§   ^384- 

That  less  serious  offenses  of  a  public  nature  were,  at  a  very  i£diiitiui  juri»- 
early  period,  assigned  to  the  sediles  to  treat  as  matters  of  cor-  ^^^on. 
recdonal  police,  there  is  no  doubt ;  but  it  is,  at  the  same  time, 
equally  certain,  that  considerable  time  elapsed  before  any  fixed 
and  regular  mode  of  proceding  was  introduced  with  reference  to 
crimes  of  a  more  serious  complexion,  and  which  were  not 
cognizable  by  the  domestic  tribunals. 

The  office  of  the  aediles,  after  the  practical  distinction  between 
plebeian  and  curule  had  been  abolished,^  was  most  multifarious, 
the  latter  retained  no  superiority  over  the  former  but  that  of 
greater  dignity,  otherwise  both  classes  co-operated.^ 

To  these  officers  was  intrusted  inter  alia  the  conduct  of  public 
games,'  some  of  which  were  under  the  direction  of  the  curule, 
some  under  that  of  the  plebeian  aediles,  and  others  of  both  jointly. 
They  had  the  charge  of  all  sacred  buildings,^  and  other  public 
places,  roads,  aquasducts,  the  farming  of  the  State  domains ; 
their  more  active  duties,  however,  consisted  in  watching  over 
the  public  weal,^  and  preventing  the  introduction  of  innovation 
and  foreign  custom  into  the  State  religion.^  They  prosecuted, 
eX'officio^  poisoners,®  charmers,^  usurers,*^  blasphemous  persons," 
loose  women,'*  astrologers,  and  other  like  swindlers."  They 
suppressed  seditious  harangues,^^  and  upheld  the  sumptuary  laws.'^ 
They  had  the  control  of  the  public  markets,  especially  with 
respect  to  the  supply  of  com,  with  a  special  jurisdiction.^^ 


§  ^385- 

The  triumviri  capitalesy  appomted  a.u.c.  465,*^  exercised  a'very  The  triumTui 
summary  power  of  punishment.    These  officers  carried  out  most  2?'?^*^ 
of  the  ordinances  affecting  inferior  and  local  police  matters  ;^®  they  pefc™^' 
had  the  control  of  prisons,  in  which  they  resembled  visiting  magis- 
trates, and  the  execution  of  capital  sentences,  wherein  their  office 


>  Walter  Gee.  d.  R.  R.  §  40,  62. 

'  Plut.  Mariut  5  $  Cic  in  Verr.  5,  14. 

'  Cic.  leg.  3, 3 ;  in  Verr.  1.  c. ;  Dio  Cass. 
43,  48.'  Since  the  itt  and  and  Punic  war 
they  had  for  the  most  part  themselvea  to 
bear  the  expenaea,  Lit.  24,  43,  31,  4*  349 
54 }  Suet.  vit.  Terent.  2 ;  Plaut.  Asiphitr. 
Prol.  72;  TertnU.  in  Marcion,  4;  Plaut. 
Trinum,  4,  2, 148 ;  Actell.  epil.  3. 

^  Cic.  in  Verr.  5,  14 ;  Ascon.  in  Verr. 
2,  ly  51  ;  L.  X,  tab.  Heracl.  68-9  ) 
Haubold  mon.  115. 

*  Cic.  in  Verr.  5,  14 ;  de  leg.  3,  3. 

»  Liv.  4,  30,  25,  I,  39,  14  J  Decl.  de 
haruap.  resp.  13. 

'  Cic.  in  Verr.  i,  12. 


'  Liv.  8, 18. 

»  Plin.  H.  N.  18,  8  (6). 

"Liv.  7,  28,  10,23,35,41. 

"  Liv.  8,  22  ;  Val.  Max«  6,  x,  7 ;  Plut. 
Marcell.  2. 

"Lit.  10,31,25,2. 

"  Dio  Caas.  49,  43. 

"  Cell.  N.  A.  10,  6. 

"  Cic.  Phil.  9,  7 ;  Tac.  An.  3,  52-55. 

WP.  I,  2,  2,  i  34  J  P.2X,  1,  1,^1; 
Id.  64;  Frag.  Vat.  §  14;  AureL  Vict,  de 
Tir.  illutt.  72. 

*7  Dio.  Cass-  44,  26  J  Feetus  t.  Praefcc- 
tune. 

*'  Liv.  ep.  II ;  F«  h  ^9  ^»  h  3°' 
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may  be  compared  to  that  of  the  sheriff.  They  were^  in  fiurt,  the 
executive  officers  of  the  zdiles ;  thus  the  measures  necessary  for 
the  public  safety,^  the  detection  of  crimes  committed,*  the  appre- 
hension and  preliminary  custody  of  the  offender,^  and  the  in* 
herent  power  of  punishmg  slaves  and  base  persons,  were  within 
their  competency. 

There  were,  m  addition  to  these,  tresviri  noctumij  who,  under 

nocmmii  "tice  ^^^  direction  of  the  acdiles  and  tribunes,  had  the  charge  of  die  city 

*  during  the  night,  with  a  competent  staff  of  public  slaves  and  hired 

watchmen  in  the  different  subordinate  stations  ;^  their  duty  was  to 

maintain  public  order,  and  prevent  or  extinguish  conflaerations 

during  the  night,  and  mav  be  compared  to  the  inspectors  orpoiice. 

Theqainquc.     On  ix>th  sides  of  the  Tiber,  the  magistrates  were,  moreover, 

^"**  represented  at  night  by  the  quinqiuvirifi 


The  tmvtri 
noctumiy  the 


Coufti  of  parti- 
cular criminal 
joriadicdoo. 
Of  the  pon- 
ti6cft. 


S  2386. 

There  were,  however,  many  other  criminal  courts  of  particular 
jurisdiction ;  as  first  and  foremost  of  which  may  be  cited  the 
spiritual  court  of  the  fontifex  maximusf  which  came,  tf,  a  later 
period,  under  the  sovereign; 7  and  even  the  Christian  emperors 
continued  to  bear  this  title  down  to  Gratian,  a.d.  383.  The  office 
was  then  transferred  to  the  collegium  pontifiainiy  which  was,  never- 
theless, obliged  to  apply  to  the  Prsefatui  urbi;  or,  out  of  Rome, 
to  the  imperial  lieutenent  to  execute  a  capital  punishment,® 


§  2387. 

Military  juris-         The  field-marshalls  had  an  unlimited  imperium  ovtt  their  sol- 
diction  in  crixni-  jjcrs  in  camp  ;•  courts-martial  were  held  by  one  of  the  miUtary 
mattBii.       tribunes,  taking  into  account  the  report  of  the  good  conduct  lists 
which  were  always  kept  with  great  exactitude.^^ 


§  2388. 

introductioB  of       As  Rome  increased  in  population,  and  consequently  in  crime,  it 
reffuUr  cnminal  y^,^^  found  inconvenient  to  summon  the  comitia  anturiata  together 


'Lit.  39,  171  Val.  Max.  6,  i,  10 { 
Gc.  pro  Cluent.  13  (AKon.)  in  arg. 
Milon.  p.  38,  Orell. 

*  Plaut  Ampl.  i»  ly  3  ,*  Cell.  N.  A. 
3,  3)  Cic.  1.  c  Aacon.  in  diTin.  16, 
p.  121,  Orell. 

*  P.  X,  15,  1 5  Liv.  9, 46,  39,  14  J  Val. 
Max.  8,  I,  5»  6  {  Joan  Lyd.  de  nag.  i, 
50 ;  Dio  Cms.  55,  8. 

*P.  1,2,2,(31. 

*  Liv.  I,  20 ;  Dionyi.  2,  73 ;  Plut 
Munia,  9,  12  ;  ^ettus  v.  aacer  raons. 


•  Lit.  10,  6,  9,  4,  27,  8,  9,  31,  9; 
Suet.  CL  21  {  Lit.  24,  44,  27,  4,  30, 2, 
39,  22,  41,  16,  22,  57.  «7.  5»f  4«.4*» 
IHo  CMi.  42,  SI.  43.  5'»  S«>  »o»  53.  i7> 
Lavii  ep.  18  &  89. 

*  Qc.  Phil.  II,  8  (7) ;  de  R.  P.  2,  14$ 
Suet.  Vet.  31;  Symmach  ep.  9, 128-9; 
Macrob.  Sat.  i,  15 1  Plin.  ep.  4,  11. 

'  Symmach.  ep.  i  x,  128*9. 
'  I^v.  4,  51,  ii»  41;  Cic.de  L.L.  3,3. 
»•  Polyb.  6,  37  (35)  j  Appian  I.  c.  3,43. 
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condnuaHy  to  try  criminal  cases ;  incUed,  we  have  seen  that  the 
people  began  at  a  very  early  period  to  delegate  their  power :  it  was, 
therefore,  found  more  convenient  to  appoint,  from  year  to  year, 
permanent  commissions  for  the  trial  of  those  crimes  which  were 
of  the  most  frequent  occurrence ;  and  such  commission,  though 
appointed  only  for  a  current  year,  obtained  the  denomination  of  a  Quxtdoper- 
quastio  perpetua,  !****»• 

The  Tribune  L*  Piso  Fruei  first  introduced  this  innovation,  LezCaiparnn 
A.U.C.  605,  by  the  Use  Calpamiaj  directed  against  the  exactions  of  against  the  ex- 
magistrates,^  and  this  served  as  a  modd  for  subsequent  enactments  ma^mtL 
in  pari  mattria* 

The  law  by  which  each  was  introduced  is  not  ascertainable ;  Qacstio  inter 
but  A.U.C.  6 1 2  the  qtuestio  inter  sicarios  is  mentioned  :  a*u.c.  662  an  «cari<^. 
accusatio  ambitus  occurs,^  although  it  is  not  clear  whether  this  was  btaub'    '°^~ 
a  qtfastio  perpetua^  nor  indeed  that  a  quastio  perpetua  was  the 
invariable  result  of  z  lex  to  punish  a  certain  oiFense. 

A.u«c  673,Syl]a,  during  his  dictatorship,  confirmed  and  enlarged  Eztenma  bf 
the  quastio  perpetua  for  the  cognisance  of  poisonings,  forgery,  ^i^* 
murder,  and  other  offenses.' 

In  the  latter  period  of  the  republic,  we  find  the  quisstiones  Dnriogthc 
respecting  poisonings,  murder,  official  exactions,  peculatus,^  area-  latter  npubiica&. 
son,  violence,  and  sodalida,  mentioned  ;^  but  notwithstanding  these,  ^^ 
the  comitia  had  concurrent  jurisdiction,  so  that  a  separate  quastio 
or  commission  could  be  appointed  extra  ordinem  by  the  pec^le  or 
by  the  Senate,  notwithstanding  the  existence  of  a  general  com-  Extension  by 
mission  in  that  behalf.^     Thus  the  Senate  appointed  a  special  Pompey. 
commission  in  the  case  of  the  incest  of  Clodius,^  and  against 
Milo,'  on  the  motion  of  Pompey  to  the  people  ;^  but  it  is  to  be 
remarked  that  Pompey  introduced  new  provisions  for  the  punish- 
ment of  and  procedings  in  the  crimen  visj  which  were  to  come 
into  immediate|Operation,^<^  and  which  were  intended  to  have  per- 
manent effect,  although  the  commission  appointed  was  itself  but 
temporary  in  its  constitution.^^ 


§  2389. 

The  composition  and  procedure  in  each  quastio  was  usually  Consdtution  of 
accurately  determined  by  the  law  in  that  behalf,  although  some  thequando 
laws,  as  the  lex  Servilia  repetundarum^  were  of  a  more  general  ^mfjj^a.^  ^^' 

Lex  Senrilia. 


'  Cic.  Brut  17. 

*  Cic.  de  fin.  %y  i6  \  Brat.  30. 

.  '  Cic.  pro  Cluent.  ao,  54;  P.  t>  2»  2y 
^  3a  $  pro  Rose.  Amer.  4,  5. 

*  Cic.  pro  Cluent.  53  (52}  i  proMumi. 


20 ;  in  Verr.  i,  13 


^  Atcon.  in  Arg.  Comd.  p.  60,  62 ;  in 
MiloQ.  35  (95),  p.  54,  Orel]. 

'  Cic.  de  fin.  2,  16 }  Aacon.  in  Milon. 
12  (32),  p.  40y  Orell. 


^  Atcon.  in  Milon.  33  (S8),  p.  46^ 
OrelL 

'  Aacon.  id.  33  $  Cic.  pro  Milon.  6  (14) 
of  Schol.  Bob.  p.  282,  Orell. 

'  Id.  et  Gronov.  in  Milon.  p.  276,  282, 
443 1  Oreil.  Ascon.  in  Arg.  Milon.  p>  39> 
Orell. ;  Cic.  pro  Milon.  6,  PhiUpp.  2,  9. 

*°  Atcon.  in  arg.  Milon.  p.  37,  Orell. 

'*  Geib.  R.  Crim.  proc.  p.  219-224. 


/ 
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nature.^  .  The  quasitw  quastionis  was,  as  fbrmerty  in  the  cases  of 
temporary  quastiones^  one  of  the  praetors ;'  but  as  one  was 
found  insufficient,  yWiV^x  quastionis  were  also  appointed,  who  w^ere 
not  necessarily  praetors/  After  the  election,  the  praetors  and  these 
judges  dividedf  the  cases  among  themselves  by  lot  ;^  two  fiuestienes 
might  be  assigned  to  one  and  the  same  individual  ;^  on  the  other 
hand,  quastiones  arising  out  of  the  same  lex  could  be  distributed 
among  various  quasitores  $'^  or  divers  quastiones  be  appointed  for 
the  same  species  of  ofiense.*  Every  qtutstio  secured  an  assignment 
of  a  given  number  of  jurymen,  who,  in  the  commencement,  were 
taken  exclusively  from  among  the  senators,^  as  occurred  in  the 
temporary  quastiones }  and  at  a  later  epoch,  they  were  selected 
only  from  the  classes  competent  in  that  respect.  ^^ 


Number  of 
jutymen  in 
dif^rent  qim- 
tionei. 
From  what 
elm  taken. 


§   2390. 

In  the  quastioy  having  cognizance  of  official  extortion,  there 
were  450  jurymen,  whom  the  prator  peregrinus^  whose  duty  this 
was,  selected,  and  published  upon  a  white  tablet  with  black  letters.^' 
Sylla  provided  that  the  jurymen  should  be  taken  from  the  Senate, 
which  rendered  the  album  unnecessary  \  ^<  but  after  his  time,  the 
jurymen  were  selected  yearly  from  the  three  qualified  classes  by 
the  city  praetor:^'  from  this  gross  bod^,  the  quastores  ararii 
assigned  the  jurvmen  to  the  several  commissions  by  lot  ;^^  but  we 
are  without  information  as  to  the  total  number,^^  but  the  indi- 
viduals were  termed  juices  seUcti^^  or  simply  seUctij  and  were 
inscribed  in  the  old  fiuhioned  way  in  an  alitpn,^"^ 


§  2391. 

Challenges  of  Inasmuch  as  the  choice  of  the  jurymen  applifd  only  to  one 
jurymen  1^  the  siTx^c  judicium^  the  lex  Serviliaj  against  official  exactions,  provided 
Lex  Serriiu.       ^jj^^  ^^  prosecutor  should  chuse  100  out  of  the  450  attached  to 

this  quastio  \  and  the  defendent  a  like  number,  each  chusing  50 


>  Alto  the  dc  ti  et  de  ambitu,  701 ; 
Dio  Caa.  ii|  52 ;  AKon.  L  c. 
"  Liv.  39,  38, 40,  37,  45,  16. 

*  CSc.  de  £n.  2,  16 ;  Lex  Com.  de 
niaiiiiy  e.  z  (in  Coll.  L.  L.  Mot.  13). 

*  Cic.  pro  Cluent.  54  $  Coll.  L.  L.  Mot. 
I,  3 ;  P.  48»  8,  I,  pr.  ^  z  ;  pro  Rote. 
Amer.  4»  in  the  cate  of  Juniut;  pro 
Cluent.  20,  17,  29,  33  ;  Walter  1.  c. 
§  797»  ^'  ''>  ibique  cit. 

'  Coll.  L.  L.  Mot.  \y  3 ;  Cic  in  Verr. 
ly  8,  10 ;  pro  Muraen.  20. 

*Cic.  ad  Quint,  fr.  2,  3,  13;  pro 
Cxlio,  13  ;  the  quaettio  de  ambitu,  et  de  Ti 
698,  by  the  praetor,  Cn.  Domttiut. 

^  Qttcttio  de  Teneficiit  et  inter  ucariof  j 
Cic.  pro  Cluent.  53,  a.v.c»  688. 


'  A.V.C.  688.  Two  prsetofs  ibr  the 
quaettio  inter  ticariot,  Cic.  pro  Cluent.  53  ? 
one  for  the  city,  CoIL  L.  L.  Mot.  i,  3, 
A.V.C.  702,  for  the  quaettio  de  ti  Aacoa.  in 
^^on,  35  (9S),  p.  54,  55,  Orcll. 

•Polyb.  6,  I7(i5)j  Liv.  43,  2. 

h  *390>  *>•  op* 
"  Frag.  Servil.  6,  7. 

*'  Geid.  1.  c.  p.  209,  contra. 

"  Cic.  pro  Cluent.  43. 

**  Dio  Cast.  39,  7, 

"  Femt  cp.  1,  5. 

*'  Cic.  pro  CluenL  43 ;  Seneca  de  ben. 
3,  7;  Orelli  inter,  t.  11,  n.  37551  3899. 
,     *^  Album  judicium  Suet.  CL  16  }  Senea 
L  c  37 ;  PJiniua  H.  N. 
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out  of  the  100  selected  by  the  opposite  party.^  In  conformity 
with  the  laws  of  Sylla,  the  jurymen  were  to  be  taken  from  the 
Senate  exclusively,  and  a  decuria  of  the  Senate  was  chosen  by  the 
praetor  by  lot.* 

The  Ux  Cornelia  allowed  the  parties  to  challenge  three,'  but  if  Lex  Cornelia. 
senators  more,^  in  which  case,  the  number  was  completed  out  of 
another  decuria  by  a  second  ballot  ;^  such  was  the  practice  at  that 
time,  but  later,  the  praetor  or  judex  quastionis  chose  by  lot  out  of 
the  gross  number  of  jurymen  assigned  to  the  particular  quastio  as 
many  as  he  required  to  complete  the  number;^  either  party  had, 
however,  the  right  of  challenge,  and  the  number  was  then  com- 
pleted by  a  second  and  supplementary  ballot.^ 

The  lex  Vatinia^  passed  A.u.c.  694,  gave  the  accused  the  power  The  lex  Vatinia. 
of  rejec^ting  the  whole  consiliumy  if  the  prosecutor  had  challenged 
any  to  whom  he  had  objection,  and  e  converso^  so  that  in  such  case, 
there  was  no  course  left  open  but  to  strike  an  intirely  fresh  jury.^ 

The  provisions  of  the  lex  Licinia  de  sodalitiisy  passed  A.u.c. 
699,  differed  from  this  materially  in  the  power  it  allowed  the  Lex  Licinia. 
prosecutor  of  chusing  his  own  jury ;  thus,  if  the  prosecutor  had 
designated  four  tribes,  and  the  accused  rejected  one,  the  prosecutor 
had  the  right  of  striking  the  jury  out  of  tne  three  which  remained.^ 

Lastly,  the  two  laws  of  Pompey,  passed  a.u.c   702,   pro-  Jones  under 
vided  that  he,  as  sole  consul,  there  being  no  other  magistrate,  Pompey. 
should  himself  chuse  81  by  ballot  out  of  the  360  jurymen  nomi- 
nated from  the  different  classes,^^  and  that  each  should  have  the 
right  of  challenging  five  out  of  each  class  immediately  before  the 
votes  were  taken,  so  that  fifty-one  remained.^^ 

The  jurymen  thus  selected,  took  the  oath  to  judge  according 
to  law  and  right,  and  the  best  of  their  ability  ;  but  the  praetor  was 
not  required  to  swear,  because  he  was  already  bound  by  his  oath 
of  office  ;^*  but  the  judex  quastionis  was  not  exempted." 

These  jurymen  were  then  noted  in  a  list,  and  deposited  in  the 
chancery  of  the  city  praetor,  in  perpetuam  rei  memoriam.^^    The 


'  Frag.  Servil.  8, 12. 

'  Schol.  Gronov.  in  Verr.  1,  6  (16), 
p.  39a,  Orell.}  Cic.  pro  Ciuent.  37,  in 
Verr.  i,  10. 

*  Cic.  in  Verr.  2,  31. 

*  Id.  I,  3,  6, 2,  I,  2. 

*  Cic.  pro  Ciuent.  33,  37,  in  Verr,  %, 
J,  61. 

^Ascon.  in  Verr.  i,  6  (17),  p.  132, 
Orell.  $  Cic.  ad  Att.  4,  15,  makes  the 
number  50 ;  ad  A.  I9  16,  makes  it  56  $ 
Id.  4,  16,  de  majest.  70,  and  de  repetundis ; 
Aacon.  in  Scaur.  2»  §  46,  p.  30,  Orell.  j 
itut  in  Piso,  40,  it  is  75. 

^  Ascon.  in  Verr.  i,  6  (17),  p.  132, 
Onell. ;  Cic.  ad  Att-  ly  16  ;  pro  Plane  17. 

'Cic.  in  Vatin.  ii,  ibiq;  Schol.  Bob. 
p.  32iy  Orell.;  pro  Plane.  15. 


'  Cic.  pro  Plane.  15,  16,  17$  pro  Mur. 
23  ;  Schol.  Bob.  in  ^^.  Plane,  etin  c.  15, 
§  36,  p.  2549  261,  Orell.  speak  of  judices 
edititii. 

"  VelL  Pat.  2,  76  ;  Cic.  pro  Milon.  8, 
38;  Dio  Cass,  iiy  52. 

'*  Ascon.  in  Arg.  Milon.  et  in  c.  35 
(95)*  P*  399  53  9  Orell.  fr.  leg.  judiciar. 
(Haubold  mon.  p.  143) ;  Dio  Cain.  ix»  55  ; 
Plut.  Pomp.  55  ;  Cato  rain.  48. 

^'  Ascon.  in  Verr.  i,  6,  10,  13,  p.  132, 
143,  147;  Orell.  Cic.  in  Verr.  i,  10,  13. 

"  Cic.  pro  Ciuent.  33,  34,  35. 

^*  Fr.  If  Servil.  c.  9 ;  Cic.  pro  CIuenL 
33  i  in  Verr.  i,  6,  10,  %,  i,  61,  ibique 
(Ascon.)  et  Schol  Gronov.  p.  131,  141, 
20X9  392,  OreU. 
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diction  without 
Rome. 


whole  iBT,  ho^evbr,  very  unceitain,  ani  the  evidence  very  con- 
flicting. 

§  2392. 

It  IS  impossible  to  come  to  any  satisfkctbfy  conclusion  as  to 
the  exact  nature  of  the  criminal  jurisdiction  out  of  Rome  ;  but  so 
much  is  clear,  viz.,  that  the  city  magistrates  and  municipal 
colonial  authorities  possessed  a  certain  criminal  jurisdiction*,^ 
capital  matters  must,  however,  be  brought  b^ore  some  authority 
at  Rome.^ 

In  the  provinces  the  lieuterients  were  invested  by  the  people 
with  a  complete  criminal  jurisdiction  i^  nevertheless,  the  cities 
possessed  likewise  a  certain  power  of  punishing,  the  exact  nature 
of  which  cannot  be  more  nearly  determined. 


Comida  de- 
pdved  of  their 
penal  jurisdic- 
tion. 


Criminal  impe« 
rium  must  be 
exprealy  con- 
ferred t^  law. 


Qoctdonet  coa- 
•oltdated  by  the 
lex  Julia  jud. 
pub. 

Distinct  jury 
panels  for  civil 
and  ci^minal 
•csuses. 

Senate  receiTCS 
■  new  criminal 
jufisdicdon. 


§  2393- 

On  the  establishment  of  the  empire,  under  Augustus,  the 
comitia  were  deprived  of  penal  jurisdiction,*  in  which  the  proverb, 
les  evenemens  se  repetent^  was  fully  verified  ;  in  short,  it  was  evi- 
dently the  object  of  Octavian,  and  all  succedmg  emperors,  to 
restore  the  kingly  rule,  in  its  fullest  sense,  without  the  kingly 
title. 

Criminal  jurisdiction  or  competency  was  never  a  necessary  inci- 
dent to  any  office,  or  ever  taken  as  understood  in  the  imperium ; 
on  the  contrary,  it  was  always  considered  as  an  extraordinary  addi- 
tion. Hence,  it  has  been  styled  the  merum  impertumy^  jus  gladii^ 
and  pQtestas^  in  its  more  restricted  sense,  and  required  to  be 
specially  and  expressly  appended  to  an  office,  either  by  a  Zfx, 
senatus  consultum^  or  constitution  and  it  is  for  this  reason  that  it  was 
incapable  of  being  conferred,  like  iiit  jurisdiction  by  mandate." 

The  quastionesy  and  the  praetors  attached  to  them,  were  allowed 
to  continue  under  the  accurely  new  instructions  for  their  guidance, 
promulgated  in  the  lex  Julia  judiciorum  puhlicorum.^ 

Juries,  it  would  seem,  were  to  be  chosen  for  criminal  causes 
out  of  the  same  classes  as  for  civil  suits,^^  notwithstanding  that  the 
lex  Julia  judiciorum  privatorufn  treated  the  two  as  belonging  to 
distinct  categories  ;^^  hence,  each  had  its  separate  ir/ittm  or  pand.^' 
The  emperor,  however,  conferred  upon  the  senate  a  new  criminal 


•  App.  de  bell.  civ.  4,  aS ;  Veil.  Pat. 
2y  19  ;  Lex  Julia  municip.  1.  45  (Haubold 
fflon.  p.  45)t 

'Appianicas  and  Cluentius,  both  citi- 
sens  of  Larinam,  were  indicted  at  Rome 
for  poisoning. 

•  P.  I,  16,  7,  §  a  5  Id.  8  5  P.  I,  iS, 
4,  6^  ^  8  s  Id.  10 ;  Cic  in  Verr.  4,  45. 

•  Dio  Cass.  56, 40. 

•  P.  *»  I,  3- 


'P.  Xy   18,   6/§   8{   Lamprid.  Alex. 
Sever.  49. 

1  P.  »,  I,  s- 
'    •  P.  I,  21,  I,  pr.  %  1 5  P.  I,  16,  6,  pr. ; 
Id.  II J  P.  50,  17,  70. 

•  Frag.  Vat.  %  197,  198  j  P.  2»,  5,45 
P.  48,  2,  2,  3,  pr. }  Id.  12,  %  2. 

"  %  2321,  h.  op. 

»  Flag.  Vat.  %  197-8. 

"  A.  Cell.  N.  A.  14,  2. 
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jurisdiction^'  grsKluaily  to  the  praetor  in  the  city,  acquired  by  im- 
perial constitutions,  promulgated  in  conformity  with  the  spirit  of 
the  age,  the  cognizance  of  many  crtmina  txtraordinaria^  as  well 
even  2^  o^  ordinaria^  so  that  under  Septinnis  Severus,  he  possessed  Pr»tor*s  crimi. 
a  perfectly  developed  and  complete  criminal  jurisdiction,  within  a  Mij"ri*^«jon 
circuit  of  1 00  miles  round  the  city.*     The  effect  of  this  was  to  IJIJdw  Septimus 
progresstyely  narrow  the  scope  of  the  quasthnes^  until  it  ended  in  ScTenu. 
their  office  praccicaSy  expiring  for  wane  of  active  employment/ 

The  most  notable  deviation  from  the  old  practice  was,  that  die 
Prafectus  urhi  no  longer  tried  with  the  intervention  q£  judiasy  but 
pronounced  sentence  after  consultation  with  his  consilium^  com« 
posed  of  thft  most  distinguished  men  in  the  metropolis.'^     Hence^ 
the  striking  a  jury  became  superfluous,  and  the  procedure  was,  in 
the  third  century,  invariably  extra  ordinemJ      Certain  offensefs^ 
under  the  control  of  the  Prafecti  vigilibusy  were  punished  by  them 
within  their  district,  and  this   power  extended   even   to  capital  Jurisdiction  oi 
execution,  in  the  case  of  slaves  ;  ®  but  it  is  an  error  to  suppose  the  pwfecti 
that  the  centumvirale  judicium  had  any  jurisdiction  in   criminal  ^^* 
matters,  standing,  as  the  evidence  in  &vor  of  that  view  does,  Centumvirai 
on  the  dictum  of  a  sinsle  author,  and  he  a  writer  of  fiction.J>  ^^  ^*?  ".° 

^^  criminal  juni- 

4iction, 


§  a  394- 

The  authority  of  the  Prafectus  urbi  extended,  as  has  beeii  seen,  Crimuudjurif 
100  miles  round  Rome,  but  was  restricted  to  this  circuit ;  without  Miction  beyond 
that  limit  the  Prafecti  pratorio^^  in  certain  cases,  and  in  the  re-  circJi^  "*  * 
tnainder  the  Correctores  or  Consulares  regionumy  had  jurisdiction.^*     Frae/ecti  pne- 

In  the  provinces  there  were  lieuteftents,  as  under  the  repuMic,**  torio,  Corrcc- 
who  combined  in  their  sole  persons  all  those  different  attributes  re^numr  *'** 
which   were  divided  among  so  many  various  authorities  in  the  In  the  pro- 
city,"   includihg  even  those  cognitiones  extraordinaria  which  at  ▼*»««• 
Rome  itself  were  the  exclusive  right  of  the  Prafectus  urbi ;  nor 
did  his  authority  extend  upwards  only  concurrently  with  the  supe- 
rior magistrates  of  the  metropolis ;  it  extended  downwards  also. 


^  Walter  L  c.  §  260,  294  \  §  238 1» 
fa.  op. 

•P.  47,  II,  85  P.  47,  19,  3  5  P-  I. 
la,  1,  S  14- 

'  Coll.  LL.  Moe.  14,  2,  3 ;  Tac.  Ann. 
14, 41  }  P.  4«,  10,  24  ;  P.  45,  1,  13s, 
§  4- 

♦  P.  I,  12,  1,  pr.  §  3>  4»  135  W.  35 

P.  I,  15.  3>  §  15  W-  ♦f  P-  48>  19>  8» 
§  5 }  P.  48,  22,  6,  §  I ;  Dio  Cats.  52,  21. 

*  Suet.  Tib.  33,  58 ;  Tac.  Ann.  i,  72, 
6.  16,  14,  41 ;  C^intiL  Inst.  Orat.  3,  10  \ 
CipitDl  111  M.  Anton.  24$  P.  ly.  21,  z, 
attest  its  continoance  it  facto. 

VOL.   III. 


'  ApuH  Apolog.  p.  381,  Oudend. 

f  P.  48,  I,  8 J  P.  48,  19,  I,  §3;  Id. 

«3;  P-48,  16,  15,  §1. 
•P.  12,4,  15. 

*  Phaednis,  3,  10 ;  §  19939  h.  op. 

><>  CoU.  LL.  M08.  14,  3. 

**  Amm.  Marc.  15,  7,  5. 

"Dlo  Cass.  53,  14;  P.  I,  i6y  6,  pr.j 
Id.  88,  IX ;  P.  I,  18,  3,  4,  6,  ^  8. 

"  P.  I,  16,  7,  §  2 ;  I,  18,  10,  12. 

"P.  47,  11,  8  J  P.  47,  19,  3}  CoJL 
LL.  Moe.  14,  2,  3. 
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The  emperor 
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SO  that  he  had  to  try  trivial  offenses,^  and  even  the  oiFenses  com- 
mitted by  slaves.* 

The  Procurator  dtsaris  possessed,  virtute  ojKcii^  no  criminal 
jurisdiction,  or  at  least  then  only  when  he  filled  the  place  of  acting 
Heutenent,  and  certain  penal  matters  had  been  delegated  to  him  in 
such  capacity,  as  was  the  case  with  Pilate  in  Judaea.' 

There  is,  after  so  long  a  lapse  of  time,  and  the  paucity  of  the 
evidence,  no  means  of  ascertaining  whether  and  what  penal  autho- 
rity was  possessed  by  the  municipal  authorities  in  Italy  and  in  the 
provinces  ;  nor,  indeed,  can  anything  be  proved  except  that  they 
had  a  power  of  moderately  punishing  slaves,^  and  that  the  apprehen- 
sion and  safe  custody  of  male&ctors  was  incumbent  upon  them.^ 

Fxderate  and  free  cities  had,  however,  a  complete  capital  com- 
petency in  criminalihus '^  nevertheless,  the  inhabitants  could  be 
prosecuted  before,  and  convicted  by,  the  Roman  magistrate.^ 

The  relation  of  the  high  priest  of  the  Jews  to  the  Roman 
magistrate  in  J.udaea,  has  never  been  clearly  explained,  and  will 
ever  remain  a  difficult  question  of  criminal  competency',  and  con- 
flicting jurisdiction.  The  high  priest,  assisted  by  his  Synedrium, 
appears  to  have  had  competency  in  oflFenses  against  religion,  with 
the  jui  apprebensionis<i  and  the  power:  of  trial  and  condemnation  to 
death,  which,  however,  availed  them  nothing  if  the  Roman  pro- 
curator, in  whom  the  imperium  znd  jurisdictio  really  resided,  refused 
to  confirm  or  execute  the  sentence.^ 

The  emperor,  as  head  of  the  State,  and  fountain  of  power, 
actually  co-operated  in  the  administration  of  criminal  justice ;  hence 
serious  penal  matters  of  every  description  came  fi'equently  under 
*his  cognizance,  upon  many  of  which  he  adjudicated  in  person, 
while  he  disposed  of  others  through  his  consilium^  the  Senate,'^ 
the  prstorian  praefects,  or  some  other  judge,^^  to  whose  examina- 
tion he  was  in  the  habit  of  submitting  them.  The  capital  punish- 
ment of  a  decurio  required,  in  a  more  eminent  decree,  to  be 
referred  to  him  in  the  first  instance,  fi*om  the  whole  empire,'^ 
and  appeals,  in  criminal  matters,  lay  to  him  fi-om  all  the  pro- 
vinces,^' in  addition  to  which,  the  lieutenents  in  the  provinces 
often  referred  doubtful  cases  to  the  capital  for  the  imperial 
decision.^* 


*  P.  48,  2,  6. 

*  P.  48,  »,  6  5  P.  13,  7,  24,  §  3  ;  p. 

'  Coil.  LL.  Moi.  14,  3  9  p.  I9  19,  3  \ 
C.  9»  47>  4  I  C.  3,  a6,  3. 

*  P.  a,  1,  12 ;  P.  47,  10,  15,  %  395 
Id.  17,  §  2. 

*  P.  48,  3, 36,  pr.  5  Id.  10  J  C.  Th.  9, 
2y  5,  6  ;  Acta  Felic.  i,  2,  3  $  S.  Saturnin. 
2. 

*  Tac.  Ann.  2,  55. 

'P.  49,  15',  7»§»- 

*  Matt.  26,  3,  4,  47,  57.66,  27,  I,  2, 
11-14,  22-26;    Joan.    iS>  3-131  19-24, 


28-40,  19,  i-i6 ;  Joeephtts*  Jewish  Anti- 
quities, 20,  9,  I. 

'Suet.  Octav.  33;  Dio  Caa.  55,  7; 
Tac.  An.  6, 10,  14,  50  ;  PCn.  ep.  6,  22, 
31 ;  Capitol.  M.  Anton.  24. 

"  Tac.  An.  3,  10-16,  37,  4,  22,  6, 
7-10. 

"  Plin.  ep.  7,  6  ;  Spardan.  Sever.  4 ', 
C.  I,  19,  I. 

»P.  48,  19,  27,  §  25  P.  48,  21,2, 
§  I  ;  48,  8,  16. 

"  P.  28,  3,  6,  %  8,  9  5  P.  49>  4»  »>  pr- 

"  Plin.  ep.  10,  97, 98  j  Coll.  LL,  Mos- 
i^  14;  p.  X,  18,  14. 
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Since  the  accession  of  Constantine,  the  praefect  in  both  metro-  Pncdce  nnce 
poles  retained,  as  heretofore,  their  cognizance  of  serious  crimes  j  ^  Comtuitiiic. 
and  the  Prafectus  anonna^  in  certain  particular  cases  respecting 
his  office,  did  so  at  their  instance,  with  whom  the  Vicariut  urbis 
Ronue  had  concurrent  jurisdiction.' 

The  Prafectus  vigilibus  adjudicated  on  less  serious  oiFenses;^  Minor  oflfeoict. 
the  prator  populi  possessed  a  similar  power  in  Constantinople  at  a 
later  epoch.* 

The  criminal  jurisdiction  inherent  in  the  Senate  had  ceased,  and  criminal  juris- 
in  its  place  the  court,  the  pnetorian  prasfects,  or  other  confidential  Miction  of  the 
persons,^    or   indeed,  the  Senate,   was  often   commissioned  to 
examine  into  crimes  of  a  more  notorious  character  occurring 
throughout  the-  whole  extent  of  the   empire,   especially  those 
which  affected  the  sacred  person  of  the  emperor.^ 

In  the  provinces,  even  in  Italy,  the  power  of  capital  execution  The  imperial 
remained  in  the  hands  of  the  imperial  lieutenents,^  with  exception  Ueutenenti  have 
of  the  suburban  provinces,  where  the  power  of  punishment  was  ^ISl'in'iSic  ^" 
restricted  by  the  Consulares  and  city  praefects  \^  but  they  were  not  provinces. 
required  to  trbuble  themselves  with  trivial  crimes  and  delinquent 
cies,'<>l which  were  left  to  the  municipal  magistrates;^^   this  re- 
msuned  so  until  the  fifth  or  sixth  centuries,  at  which  period  the 
Defensoresy  who  up  to  that  time  had  no  penal  power,  acquired  a  Defensors 
jurisdiction  in  inferior  matters;"  thenceforth,  then,  the  magis-  ac^w« criminal 
trates  were  relieved  from  the  preliminary  examination  of  great  ^"™ 
offenders  which  might  be  delivered  to  their  custody  to  be  trans- 
mitted to  the  lieutenent,  and  this  duty  was  transferred  to  these 
officers.** 

§  2395. 
We  now  come  to  the  courts  of  criminal  competency,  affected  Exceptional 
to  particular  offenses  and  classes  of  persons.     In  the  first  class  ^«n*n»i.court8 
may  be  placed  the  offenses  against  the  annona,  in  which  the  prae-  clasMs  of  per- 
fect possessed  capital  jurisdiction,  as  well  as  over  corporations  sons  and 
concerned  in  this  duty;**  hence  we  meet  with  the  expression,  ^"■^* 

n      ^  ^  ^'  t   J'*  Offenses  against 

rrafectus  annona  cum  jure  glaati*  the  annona. 

In  the  second  class  come  the  courts  affected  to  Senators  ;  for  Senaton  lose 
in  the  earlier  ages  of  the  imperial  rule,  senatorial  persons,  their  their  privilege 

'  C.  I,  43, 1 ;  Arnm.  Marc.  26,  3,  2S,  '  C.  Th.  9,  40,  12,  ibiq. ;  Gothofr.  13  ; 

1 ;  N.  13,  6.  C.  Th.  9,  x. 

*  Amm.  Marc.  2S»  x*  9»  3i»  32.  '^  C.  Th.  s,  i,  8»  a  395. 

•  Id.  281  I,  22,  32, 43-47.  "  C.  Th.  I,  29,  7,  a  302. 

♦  C.  J,  43,  15  Cassiodor.  var.  7,  7.  "C.   1,  55,  5  ;  C.  Th.  i,  29,  7  5  C. 
'  Amm.  Marc.  289  i,  3  \  Symmach  ep.  Th.  2,  i,  8  ;  N.  15,  6. 

4.4;  Zostmus  5,  iiy  38;  Sidon.  Apollin.  *'C.  x,  4,  22,  pr.  $  C.  x»  55,  7;  C. 

ep.  X,  7.  Th.  9,  2,  5. 

•  Id.  "  P.  48,  2,  13  5  C.  Th.  13,  5,  38  J 
'^  Amm.  Marc.  15,  3,  13,  19,  12,  29,  C.  Th.  14,  4»  9;  Cassiodor.  var.  6,  18 ; 

ly  ^3f  3^  >  Zosimus  4,  X4.  Orelli  inscr.  t.  2,  n.  3,  69^  3x91. 

'  Amm.  Marc.  15,  7,  5  ;  C.  Th.  9, 
41,  X. 
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wives  and  children,  had  the  right  of  trial  before  their  own  body,' 
as  is  the  case  with  the  English  House  of  Peers ;  but  in  later  times 
they  no  longer  possessed  this  privilege}  those  donuciled  in  the 
city  were  made  subject  to  the  Prafictm  urh'u  of  such  wise  that 
serious  cases  require!  to  be  referred  to  the  emperors^  and  in  the 
province^  they  were,  by  a  constitution  of  Consttntius,  pbced  m 
317  under  the  lieutenent,^  but  it  soon  became  setded  law  that 
such  impeachments  should  be  heard,  by  way  of  instruction,  before 
the  ordinary  courts,  but  that  the  Pnefectus  urbi  should  determine 
the  punishment  in  respect  of  offenses  occurring  in  the  suburban 
provinces;  but  that  the  Praftcti  pratorio  should  be  consulted, 
with  reference  to  such  as  took  place  in  those  more  remote.^ 
One  shadow  of  a  privilege  they  still,  however,  retained  in  the 
obligation  incumbent  on  the  urban  praefect,  to  caU  in  five  assessors 
as  a  council,  to  be  chosen  by  lot  out  of  the  Senate  whenever  a 
Senator  was  put  on  his  trial  before  him.^  This  last  miserable 
renmant  of  the  senatorial  grandeur  was  abolished  by  Justinian, 
who  adopted  into  his  collection  the  constitution  of  Constsntius 
only.^ 

To  the  third  class  may  be  assigned  imperii  officers  of  the 
highest  rank,  hearing  the  title  of  iTlustreSy  who  had  the  ri^t  of 
being  tried  by  the  emperor  in  person,  even  after  the  resignation  of 
that  dignity.' 

In  the  fourth  class  come  the  imperial  Heutenents  in  the  pro- 
vinces, who  were  triable  before  the  praetorian  praefects." 

In  the  fifth,  the  officers  of  the  palace,  termed  palatines,  who 
were  subject  to  the  master  of  the  offices.^ 

In  the  sixth,  official  persons  who  were  to  be  tried  by  their 
respective  chiefs.*® 

In  the  seventh,  the  colonic  or  tenents,  and  slaves,  on  the  estates 
belonging  to  the  imperial  house,  over  whom  the  count  of  the 
imperial  household  had  jurisdiction." 

In  the  eighth,  soldiers,  in  respect  of  whom  Augustus  assigned 
the  criminal  jurisdiction  to  the  praetorian  praefects,  with  certain 
exceptions,  having  reference  to  the  centurions,  and  other  superior 
officers  ;  ^^  but  this  point  is  not  as  clear  as  might  be  wished.*^ 

In  the  provincia  Casarisj  the  imperial  legate  in  command  of 


*  Djo  Caaa.  5a,  31,  3a,  50,  16,  76,  5  5 
Suet.  Ocuv.  5  &  66  J  Tac.  An.  a,  a8-3a, 
3,  aa,  a3,  37, 49,  50,  54,  4,  aS,  a9,  30, 
6,  p,  lOy  14,  48,  16,  30  J  CapltoL  An- 
tonm.  Piu$7j  M.  Anton.  a5  j  Pertin. 
10;  Suet.  Callg.  a;  Tac.  Ann.  13,  44; 
Plin.  ep.  8,  14,  9,  13  ;  Eutrop.  8,4$  Tac. 
Ann.  a,  84,  4,  4a ;  nest.  4,  10,  40. 

•C.  Th.  9,  40,  10  J  C.  Th.  9,  16, 
10. 
•C.Th.  9,  I,  I. 

♦  C.  Th.  9,  I,  13. 

•  C.  Th.  a,  I,  xa. 


'  C.  3y  a4, 1 1  Caniodor.  Tar.  6,4,  ai. 

'  Amm.  Marc.  a7,  7,  5  ;  Zeao  in  C.  3, 
a4)  3 ;  Bcthmaan-Hollwcig  Rom.  Gcncfat&- 
verf.  I  10. 

•  C.  Th.  I,  7>  a }  C.  Th.  i,  5,  10. 

9  §  A345»  ^<  <>P>  M  ^  ^^1  maCten. 

»•  P.  48,  19,  6,  §  1 J  C.  Th.  I,  7,  4. 

"  C.  1,  ay,  a  5  C.  la,  55,  5  j  C.  iii 
a4»  la ;  Zonmus  4,  14. 

'*The  comes  domorum,  Tide  ^a345) 
h.  op.  as  in  civil  mattm. 

*'  Dio  Cass.  $%,  34. 
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the  legion  had  jurisdiction  over  less  serious  offenses,  but  capital 
offenses  must  be  referred  to  the  Prases.^ 

In  the  provincia  P.  R.y  the  proconsuls  possessed  military  capital 
jurisdiction  only  when  the  jus  gladiiy  in  its  restricted  sense,  had 
been  especially  conferred  on  them  by  the  emperor.^  But  penal 
matters,  having  reference  to  superior  officers,  were  brought  before 
the  emperor  in  person.'  Constantius,  however,  transferred  this 
jurisdiction  from  the  praefects  to  the  magistri  militum,*  and, 
generally,  all  offenses  of  a  purely  military  nature  were  cognizable  Courts  martial. 
by  the  courts  martial.^ 

In  the  ninth  class  are  to  be  placed  Christian  clerks  in  holy  Christiao  clerks 
orders,  with  wjiose  ecclesiastical  and  official  delinquencies  the  »«  holy  order* 
secular  tribunals  had  naturally  no  concern,  the  punishment  and  dk^oooftheh^^ 
penitences  incident  to  such  being  left  to  the  spiritual  tribunals  ^^  superioiB  in 
and  the  privilege  of  taking  cognizance  of  the  civil  offenses  of  eccleriasdcal 
bishops,  and  clerks  in  orders,  was  granted  to  them  in  like  manner  ^t^| 
as  a  class    privilege.  ^      Valentinian,   however,   transferred   this  Latter  privilege 
exceptional  jurisdiction  to  the  ordinary  civil  tribunals,®  and  so  withdrawn  by 
the  law  remained  to  the  latest  times.^  "  ******* 


§  2396. 

Deli  eta  publico^  at  Rome,  were  those  offenses  which,  from  their  offenses  of  a 
injurious  consequences  to  the  public  at  large,  were  exposed  to  the  public  nature 
immediate  animadversion  of  the  State,  and  differed  from  acttones  ^^^^  ^' 
populares  and  extra  ordinariie^  as  will  hereafter  appear.     It  will  be, 
however,  necessary  in  the  mean  time  to  treat  this  section  of  the 
subject  historically,  and  shew  the  gradual  progress  of  the  criminal 
law  from  the  period  at  which  it  was  treated  exceptionally  to  that 
at  which  regular  criminal  courts  were  established,  and  the  modi- 
fications which  the  penal  law  gradually  underwent,  and  the  form 
it  assumed  under  Justinian's  legislation. 

§  2397- 

In  the  earlier  ages  of  Rome,  public  offenses  had  not  been  Laws  against 
anticipated  by  legislative  enactments,  which  were  passed  as  the  offenses  passed 
necessity  for  them  arose  ;  in  the  mean  time,  each  case  was  treated  ^^  "  "*^* 
individually,  and  such  punishment  awarded  to  it  as  its  peculiar 
nature  appeared  to  require. 

It  is  clear  that  such  a  system  could  not  continue  long ;  still  it 

'  Id.  ^^  \  Walter  1.  c.  §  293,  §  321.  '  C.  Tb.  z6,  ly  93  ;  C.  x,  4,  29 ;  N. 

'  Dio  Cass.  53,  13 »  OrelU  inscr.  t.  2,  83.  i. 

n.  3664;  Capitol.  Gordlan.9.  ^  C.  Tb.  16, 2,  12,  41,  47. 

»  Dio  Cass.  52,  22,  33.  •  Nov.  Val.  3,  34,  i,  pr.  §  i. 

*  Zosimus  2,  32,  33.  •  C.  I,  5,  25,  pr.  j  C.  i,  4,  29,  §  45 

*  P.  48,  3,  9  J  P.  49,  16,  3 }  C.  Tb.  2,  N.  83,  pracf.  2  5  N.  123,  8,  21,  %  i. 
1,2;  C.  3,  13,  6;  C.  12,36,  18. 
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was  the  general  practice  of  the  Roman  State  in  many,  perhaps 
originally  in  all,  important  matters,  for  it  will  be  remembered  that 
a  comitial  law  was  required  to  confer  validity  even  oh  a  testament. 

§  2398* 

During  the  earlier  period,  it  would  appear  that  there  was  no 
division  of  serious  criminal  offenses  under  heads,  or  into  cate- 
gories, this  was  of  later  introduction  ;  hence  we  find  that  serious 
offenses  were  included  under  an  indictment,  termed  perduellh^ 
respecting  the  signification  of  which  word  there  is  considerable 
difference  of  opinion  ;  it  may,  however,  be  laid  down,  that  whoso 
by  **  an  evil  deed  disturbed  the  public  peace/'  vriiereby  the  State 
was  called  upon  to  interfere,  *•  had  committed  an  offense  whereby 
he  forfeited  his  life;"  hence  perduellionem  alicui  jueUcare^  may 
be  translated  by  the  English  equivalent,  '^  capital  felom'e,"  the 
punishment  of  which  was  scourging,  with  hanging.  But  it  by 
no  means  appears  that  in  that  early  age  the  same  signification  was 
attached  to  perduellio^  which  it  subsequently  acquired,  viz.,  that 
of  an  offense  against  the  governing  power  of  the  commonwealth ; 
we  may  therefore  take  it  that  the  term  was,  in  its  original  signi- 
fication, used  to  represent  the  most  serious  class  of  offenses  in 
the  State ;  hence  the  loss  of  an  army,  endeavors  to  obtain  the 
supreme  power,  contempt  of  the  triounitial  authority,  were  all 
perduellionesy*  of  which  an  instance  occurred  towards  the  close  of 
the  imperial  period,^  stript,  nevertheless,  of  the  ignominious  cor- 
poral and  capital  punishment,  held  no  longer  consistent  with  the 
elevated  rights  attaching  to  the  Roman  citizenship/ 

The  Twelve  Tables  first  introduced  a  fixed  penalty  for  betray- 
ing the  country,  or  a  fellow-citizen,  to  an  enemy ,^  and  from  that 
time,  by  gradual  steps,  we  find  developed  the  principle  of  nadonal 
sovereignty,^  and  consequently  that  of  sedition  or  treason  against 
the  State,  as  an  act  tendmg  to  injure  or  bring  into  danger  the 
dignity,  supremacy,  and  power  of  the  commonwealth.^  To  carry 
out  this  conception,  many  laws  were  passed  at  different  times  for 
the  punishment  of  the  crimen  la$a  majestaiis :  the  lex  Apuleioy  the 
date  and  contents  of  which  are  not  known  ;^  the  lex  Maridy 
passed  A.u.c.  664  j^  the  lex  Comelia^^  a.u.c.  673;  and  thtltx 
Julia  of  Caesar,  a.u.c  708. 


'Lit.  1 9  a6 :  the  murder  by  Horatiut 
of  his  lister.  There  is  much  discussion  on 
this  point.  Rubino  and  Kocstling  call  the 
offense  perduellio^  because  Horatius  antici- 
pated the  usual  legal  authority  $  Sugonius  & 
Schweppe  because  the  act  was  done  in  the 
sight  of  the  king  and  people,  thereby  seek- 
ing to  render  it  a  species  of  treason,  et  ^de 
Rein.  Criminalr.  p.  467. 

•Liv.  a,  41,  5,  ao,  26,  3,  43,  16; 
Dionys.  8,  77,  78. 

'  Dio  Cass.  3,  7,  27. 


•  Gc.  pro  Rabir.  3,  4,  5. 

•  P.  48,  4,  3. 

'  Cic.  ap.  Quintil.  Inst.  ocat.  7,  3»  inn:>- 
^  Cic.  de  orat.  a,  39 ;  orat.  part.  30 .;  ^ 
invent,  a,  17,  18 ;  in  Verr.  4,  31. 
'  Cic.  de  orat.  a,  25,  49. 

•  Val.  Mar,  8,  6,  4  5  Ascon.  in  CorncL 
p.  79,  Orell. 

"  Cic.  in  Pis.  ai  5  pro  Cbent  35}  " 
Verr.  1,  5  ;  ad  fam.  3,  1 1 ;  AnuD.  Mi^ 
19,  la,  17. 
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The  second  lex  yulia^  passed  under  Augustus,  appears  to  have 
been  not  only  distinct  from  this,  but  to  have  had  an  infinitely 
greater  scope,^  and  to  have  included  many  of  those  cases  in  which, 
formerly,  an  indictment  for  perduellio  viras  the  usual  course,  the 
old  penalty  of  which  was,  however,  changed  into  the  aquie  et 
ignis  interdiction^ 

§  ^399- 

On  the  centralization  of  aU  the  rights  and  privileges  of  the  Treason  against 
Roman  people  in  the  sole  person  of  the  emperor,  the  conception  5^«  empewr  as 
of  treason  against  the  sovereign  was  naturally  ingendered,  because  SJnofthcScitc. 
the  majesty  of  the  Roman  people  was  ofiended  in  bis  person. 
Augustus  seems  to  have  been  the  first  who  invoked  this  law  for 
the  prosecution  of  libels,'  and  which  progressed  with  such  rapid 
strides,  that  under  Tiberius  the  slightest  disrespect  to  the  sove-* 
reign  involved  an  indictment  for  lese  majesty.^ 

The  more  strict  infliction  of  severer  punishments  induced  a  Treason  more 
more   precise  definition   of  treason,   the   effect   of  which  was,  p**"^***- 
that  no  act  or  proposition  was  to  be  accounted  treasonable  which 
was  not  avowedly  aimed    against    the   commonwealth   or    the 
sovereign.* 

The  other  acts  which  the  lex  Julia  declared  to  be  treasonable, 
and,  therefore,  punishable  under  that  denomination,  were  animad- 
verted   on,   though    not  in   that  severe    manner.^     The  term 
perduellio  now  acquired  the  signification  it  ultimately  assumed,  Perduellio  is 
namely,  that  of  crimen  majestatts^  or  high  treason,  to  which  it  was  "^{j^'*^'^^ 
thenceforth  exclusively  applied,  and  thus  acquired  a  particular  Crimen  maje^ 
instead  of  a  general  signification.^  tatis. 

In  the  later  imperial  age.  some  stringent  provisions  were  added.  SeTcrityrf  th« 

1  .  T*!.      T    •  ^  •   1  •  r  enactments  of 

and   cautious  as    1  heodosius  certainly  was,  even  m  respect  of  ^y^^  Bynndne 
treasonable  words  spoken,®  Arcadius  recklessly  declared  even  com-  emperon  with 
passing  the  life  of  certain  stated  high  official  persons  to  be  a  crimen  "^P^^^  ^  '«*- 
majestatis,^  a  principle  which  received  a  still  further  extension  by 
other  constitutions,^^  and  was  adopted  by  Henry  VIII.  of  England. 

Under  the  earlier  emperors,^^  this  oirense  involved  confiscation  invoWed  con68- 
of  property,"  and  a  curse  on  the  memory  of  the  culprit."  Arcadius  cation, 
and  Honorius,  however,  did  not  scruple  to  visit  the  sins  of  guilty 


>  P.  4Sy  4,  Ty  §  1 5  Id.  a,  3,  4,  pr.j 
Tac.  Ann.  i,  71. 
«  Cic  Pha.  I,  9. 

*  Tac.  Ann.  i,  7a  {  Dio  Cass.  56,  27 } 
Suet.  Octav.  55. 

*  Tac.  Ann.  i,  73-4,  a,  50,  3,  38,  64, 
6,  i9>  I4f  48$  Sttet.  Tib.  58;  Nero  53; 
Oomit.  10,  xa  3  P.  489  4f  4»  §  1 1  Id.  5 
ft  6. 

^  P.  40, 4f  XI }  Paul  R.  S.  5,  a9,  §  x  } 

I-  4»  io»  %  3- 
^  P.  48,  4,  IS. 


•    ^P.  37>  i4»4'5  P.4«>4»95  P-48>a» 
ao ;  C.  9y  50,  a. 

•  C.  9,  7,  I. 

•  C.  9,  8,  5,  pr. 

»•  C.  Th.  9,  ax,  3  5  C.  I,  a3,  6  j  C.  9, 

"  Paul.  R.  S.  5,  a9,  §  X  J  C.  9,  85. 

"  Plln.  paneg.  4a  ;  C.  9,  8,  5,  pr. ;  N. 
138,  X3.  This  is  die  meaning  of  the  word 
felonle,  which  is  of  Celtic  origin. 

"  P.  489  19,  34;  C.  9,  8,  63  I.  4,  x8t 
*  3- 
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parents  on  their  innocent  children^^  of  which  the  proscription  01 
Sulla  supplies  the  first  example.' 

Since  die  age  of  AureUus  an  indictment  once  commenced  c:d 
not  abate  with  the  death  of  the  party  accused ;  it  could  not  only 
be  continued  but  even  commenced  after  his  death.' 

The  Twelve  Tables  animadverted  upon  meetings  at  night  with 
death,^  and  incitements  and  agitation  to  revolts,^  betrayal  or  deser- 
tion to  the  enemy ,^  were  assimilated  to  treasons. 


§  2400. 

Offenses  against  Offense^  against  religion  were  also  included  in  crimes  against  the 
trfied"wiS  the"'  ^^^^>  becausc  the  religion,  from  the  age  of  Nu ma,  had  been  so  mti- 
State.  mately  interwoven  with  the  common  polity,  that  Rome  may  be  fairly 

said  to  have  had  in  those  days  as  much  a  state  church,  as  Englanu 
at  the  present  time,  and  to  have  tolerated  dissent  infinitely  less  -, 
hence,  strangers  were  allowed  to  profess  their  own  creeds,  because, 
not  possessing  the  rights  of  citizens,  they  had  no  participation  in 
the  national  rites.^  On  the  other  hand,  they  were  not  allowed,  bj 
the  introduction  of  new  doctrines,  or  the  public  practice  of  re- 
ligious ceremonies,  to  set  up  any  competition  with  the  established 
Nonconformists  faith.  This  was,  however,  hardly  a  legal  question,  but  rather  one 
not  allowed  the  with  which  the  higher  authorities  had  concern,  who  interfered  as 

public  exercise  .  ,   o  •         «  i  •  j  i  n  •  i* 

occasion  seemed  to  require,  by  admonitory  and  prohibitory  edicts, 
and  divers  pains  and  penalties  up  to  capital  punishment.^  The 
emperors  punished  for  this  offense  persons  of  consideration,  by 
deportatioy  and  those  of  an  inferior  grade  by  death  \^  the  same 
penalties  applied  later  to  perversion  to  Judaism.^^ 

Severe  penalties  were  inforced  against  the  Christians ;  but  there 


of  their  religious 
rites. 


not 


more  persecuted  jg  j^q  reason  to  suppose  in  a  greater  degree  than  against  other  non- 

than  other  noii«  -.  -iii  F   i^  •  i 

conformists ;  indeed,  the  accounts  of  the  persecuuons  they  are 


connjcnuog' 


said  to  have  suffered,  rest,  for  the  most  part,  on  the  very  sus- 
picious dicta  of  persons  living  long  after  the  events  they  pretend  to 
record ;  and  are  so  intermixed  with  the  legends  of  uie  martyrs'^ 
and  saints,  now  generally  believed  to  be  fabulous — have  distilled 
through  such  infected  channels — been  so  notoriously  garbled— come 
out  of  such  suspicious  custody,  ancl  are  attested  by  authors^'  so 


«C.  9,  8,  5,  §  1,  3i  4»  6f  ^^^^f 
n*  op. 

'  Dionys.  8,  80. 

'  P.  48,  4»  iz  ;  P.  489  a,  20 ;  C.  9, 
8,  7,  6  5  P.  38,  16,  I,  ^  3. 

•  Porcius  Latro  dechm.  in  Catil.  19. 

»  Paul  R.  S.  5,  »2,  %  I }  P.  48,  8,  3, 

§4$  P.  48,  19,  3*.  %  »  5  C-  9»  30*  '»  *• 

•  Liv.  30,  435  P.  48,  19,  8,  i  a;  H. 

38,  S  '• 
f  Walter  Get.  d.  R.  R.  §  199,  lax^  286, 

296  ;  %  292,  h.  op. 

•  Ut.  4,  30,  25,  I,  39,  i4-«8j  S.  C. 


de  baccanalibusy  a.  568 ;  Die  Cass.  549  6. 
*  Pattl  R.  S.  5,  2iy  §  2  s  CoQat  \X. 
Mos.  15,  3. 

^^  P.  4Aj  8,  iZy  pr.$  Spaitian  Serer.  17; 
Paul  R.  S.  5,  22,  ^  3,  4. 

"  Acta  S.  Inst,  i ;  S.  FeL  i ;  Lactant 
de  morte  persec.  13,  15. 

^^  Ensebtus  stands  at  the  head  of  these, 
Hist.  Ecd.  8»  2»  notorious  iut  the  effron- 
tery in  which  he  misquotes  passiges  in 
authors  with  whom  it  is  sdli  in  our  pover 
to  compare  his  works. 
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notorious  for  a  dishonest  garbling  of  history,  or  for  fabricating 
evidence,*  ^  to  forfeit  all  claim  whatever  to  the  confidence  of 
those  who  are  inclined  to  think  that  a  great  existent  fact  neither 
requires  nor  derives  additional  stability  from  circumstances  which, 
even  if  true,  prove  at  most  but  a  perseverance  and  obstinacy 
already  acknowledged  to  be  general  and  common  to  the  perse- 
cuted sects  of  all  creeds,  augmenting  in  proportion  to  the  vigor 
of  the  oppression. 

That  the  Christians,  in  common  with  other  heretical  sects, 
were  subject  to  persecution,  is  undoubted  y  but  as  their  creed  was 
of  a  nature  in  nowise  dangerous  to  the  State,  but,  on  the  con- 
trarv,  was  based  on  obedience  to  the  ruling  power,  whatever  that 
might  be,'  there  is  every  reason  to  assume,  that  so  harmless  a  class 
of  men  was  not  exposed  to  any  particular  animadversion.  When-^ 
ever  a  sect  became  too  numerous  in  Rome  to  be  suppressed, 
its  presiding  deity  was  formally  received  into  the  Roman  pantheon, 
thereby  acquiring  a  sort  of  quiritian  citizenship,  as  was  the  case 
with  the  Egyptian  deities,  and  indeed,  ultimately,  with  Christ  him- 
self. Before  Constantine,  adroitly  observed  the  immense  number 
of  sectaries  of  the  new  religion,  and  profited  by  the  circumstance 
to  combat  his  opponents,  by  calling  them  around  him  under  the 
banner  of  the  cross  \  thus  tne  once  persecuted  sect  viras  suddenly 
called  to  exchange  situations  with  its  persecutors,  who  probably 
had,  from  respect  to  their  numbers,  and  still  more  by  the  legal 
recognition  of  the  Christian  faith  by  the  State,  Ipng  ceased  to 
persecute. 

The  &ct  of  the  early  Christians  having  been  persecuted  at  a{l  is 
undoubtedly  attributable  to  the  circumstance  of  the  first  con- 
verts to  Christianity  having  been  Jews,  who  were  known  to 
expect  a  temporal  kingdom.  When,  therefore,  the  Romans  heard 
that  the  Messiah  was  come,  they  treated  them,  the  Jews,  as 
traitors  against  the  State,  and  no  distinction  was  made  between 
such  and  the  Gentiles  who  adhered  tQ  the  new  religion  in  the  true 
conception  of  a  spiritual  inheritance. 

§  2401, 

Whatever  oppression,  however,  the  early  Christians  underwent  Penecutioii 
during  the  commencement  of  the  first  tricenary,  their  descendents  Jy^®  «»'^y 
in  the  faith  lost  no  time  in  avenging  by  like  means,  at  the  close  of  C**™^*"*- 
that  period  ;  for  we  find  constitutions  of  Constantine,  of  a  most 
cruel  and  persecutory  description,  enacted  against  non-Christians 
as  early  as  a.d.  315. 

*  Some  of  these  incredibly  minute  detaik  iSoz,  3,  voL  8  :  there  are  alto  many  other 

of  procedure  againit  the  then  heredc  sect  ultra-montaoe  fabrications  of  equal  authen- 

of  Christians,  vide  Acta  martyr.  P.  Theo-  ttcity. 

doricl  Ruin,  art  opera  ac  studio  collecta         '  Render  unto  Cesar  the  things  which 

edita    per   Bern.    Galun    Aug.    Vindel.  are  Ccsar^  Math.  22,  21. 
VOL,    III.  4  K 
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These  persecutions  for  heresy  and  paganism  continued  steadily 
on  the  increase  up  to  the  time  of  Justinian,  between  whom  and 
his  modem  parallel,  Louis  XIV.  of  France,^  there  are  many 
points  of  characteristic  resemblance,  of  which  their  mutual  per- 
secution of  heresy  is  not  the  least  remarkable,  for  Louis,  under  the 
hypocritical  influence  of  Madame  de  Maintenon,^  inveighed  no 
less  bitterly  against  the  Jansenists  and  Protestant  heretics,  than  his 
imperial  cousin  had  done  11 60  years  before  against  the  Jews, 
Samaritans,  and  Manichaeans.' 

Justinian's  persecutions  were  as  pertinacious  as  they  were  varied 
and  severe  ;  his  edictal  decree  for  conversion  within  three  months 
was,  however,  less  successful  than  that  of  the  great  English 
Henry.  The  Montanists  of  Phrygia  preferred  martyrdom  to 
orthodoxy  ;*  the  Arians  long  maintained  their  ground  ;  but  to  the 
wretched  pagans  was  tendered  the  option  of  death  on  the  cross, 
and  accepted  or  rejected,  according  to  the  fenaticism  and  con- 
stancy, or  moral  weakness  of  the  individuals.  By  this  pressure 
the  orthodox  church  acquired  70,000  proselytes  at  one  fell 
swoop  ;  ^  the  Jews,  deprived  of  their  religious  immunities,  were 
compelled  to  accept  the  Julian  chronology ;  the  Samaritans, 
driven  to  desperation,  were  destroyed,  or  sold  to  the  foreign 
pagans  as  slaves }  the  remnant  of  that  people  was  compelled  to 
apostatize  at  the  edge  of  the  sword ;  and  it  is  asserted,  100,000 
perished  in  that  war :  their  country  was  made  desolate,  and  their  fer- 
tile inheritance  has  never  since  been  fully  peopled.  These  senseless 
persecutions  contributed,  at  a  later  period,  to  aid  Mohammed  IL 
in  his  overthrow  of  the  Romano-Greek  empire  ;  and  the  inhabi- 
tants of  those  fertile  and  glorious  lands  may  now  draw  a  compari- 
son between  the  liberty  of  conscience  and  protection  now  granted 
to  their  worship,  by  the  professors  of  a  strange  but  far  more  tole- 
rant creed,  and  the  former  persecutions  of  all  such  as  departed  from 
the  strict  imperial  orthodoxy  by  no  means  flattering  to  the  latter. 

It  is  true  Jews  could  not  be  summoned  to  appear  in  court,  or 
cite  others  during  their  festivals,^  but  they  were  not  allowed  to 
intermarry  with  Christians,^  and  conversion  of  a  Christian  to 
Judaism  was  capital.^  They  could  not  acquire  slaves  other  than 
Jews,  nor  convert  such  under  pain  of  death  ;9  and  the  punishment 
of  stoning,  inflicted  by  Jews  on  renegades  from  their  religion,  in- 
curred the  pain  of  burning  alive,^^  for  principals  and  accomplices. 


'  Still  more  revolting  is  the  masncre  of 
the  Hugttenot  Protestants  on  the  eve  of  St. 
Bartholomew  (14th  August)  by  Charles 
IX.  1572. 

'  Sismondi  Hist,  des  Francais,  vol.  1 5^ 
ch.  37,  ed.  1847 ;  see  also  a  parallel  to  the 
secret  history  or  anecdota  of  Procoptus, 
Lcs  Chroniques  de  Toeil  de  Boeuf,  Brozelles 
i847»  which|  in  the  author*s  opinion, 
and  that  of  better  judges  than  himself,  bear 
manifest  internal  evidence  of  authenticity. 


'  Gibb.  Decl.  &  Fall,  ch.  40,  p.  46,  ed. 
Milman  1847. 

*  Mosheim  de  reb.  Christ,  ante  Cout. 
p.  410-424. 

*  Gibb.  in  Theophan.  Chron.  p.  153. 
^  C.  I,  9,  2. 

'  Id.  6. 
•Id.  18. 

*  0.  I,  10,  I. 
"  C.  I,  9,  3. 
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Pagans  &red  still  worse, — their  temples  were  to  be  closed,^  Of  Pagans, 
and  they  were  to  abstain  from  all  sacrifices  under  pain  of  decapita- 
tion, and  confiscation  of  property. 

With  respect  to  sectaries,  they  were  deprived  of  all  civil  rights, 
more  especially  Manichaeans  and  Donatistae,'  who  could  have  no 
Testing  place ;  and  it  was  even  considered  a  boon  to  allow  heretics 
the  common  law  right  of  burial.'  Manichaeans  were  to  be  decapi- 
tated when  caught,  their  property  estreated  to  the  Fiscus,  except 
that  left  to  their  orthodox  children  ;^  and  those  Manichaeans  who 
relapsed  from  the  orthodox  faith,  or  continued  to  consort  with 
Manichaeans,  were  punishable  capitally.^ 

Other  sectaries  were  in  a  less    unfavourable    position,   and  Of  other  tec- 
enumerated  in  the  Codex  as  follows : —  ^"*'* 

Ariani  ;  Macedoniani  ;  Pneumatomachi  ;  Apotinariani  ;  Nova-  Sectarians  men- 
tiani^  or  Sebatiani ;  Eunomiam  ;  Tetraditie^  ox  Tessarescadecadita ;  S^******^*^ 
Falentiniani ;  Pauliani  \  Papianista ;  Montanista^  or  Priscilli- 
anista^  or  Phryges^  or  Pepazitai  Marcionista ;  Borborita ; 
Messaliani ;  Euchita^  or  Enthousiastig  \  Donatistie ;  Audiani ; 
Hydraparatasta  ;  Tascodtogita  i  Bairachita;  Hermogeniani ;  PhiH 
tiniani ;  Pauliniani ;  Marcelliani ;  Ophita  ;  Eucratista  ;  Carptn 
cratita ;  Saccophorifi  This  ample  list  concludes  with  et  qui 
ad  imam  usque  scelerum  nequitiam  pervenerunt  Manichai^  all  of 
whom,  except  the  last,  who  were  to  be  destroyed,  were  at  least  to 
be  driven  from  the  Roman  territory. 

Manichaeans  could  be  even  accused  after  death,  because,  as  they  Manichaeans  in 
were  deprived  of  all  civil  rights,  their  testaments  could  be  in-  particular. 
validated  by  these  means,  and  their  property  confiscated  ;7  and 
generally  the  emperor  says, — Privelegia  qua  contemplatione  religionis 
indulta  sunt  Catholica  tantum  legisy  observatoribus  prodesse  oportet ; 
Hareticos  non  solum  ab  his  privelegiis  alienos  esse  volumuSy  sed  etiam 
diversis  muneribus  constringi  et  subjici. 


§  2402. 

In  the  second  part  of  the  decree  of  Gregory ,«  there  is  a  still  Sects  of  the 
more  detailed  list  of  heretic  sects,  amounting  to  no  less  than  sixty-  canon  Uw. 
eight  in  number,^  with  explanatory  remarks,  and  the  concluding  th7canon*iaw 


'  C..I,  XI>I  &2. 

*  C.  1,  5, 4,  pr.  ct  5. 
^  Id.  9;  Id.  II,  12. 

*  Id.  15. 

*  I  J.  5. 

'  Eutyches  5c  Nestoril ;  Id.  8. 
'C.  I,  s,4,§4j  C.  1,5,  I. 

*  D.  249  3,  39. 
^  Sinsonianj,     Menandrini^     Basilidiani, 


Nlcolaitsf,  Gnostici,  Carpocrariani,  Cerin- 
earaei,  Ophitae,  yalentiniant^  Ap- 


thlani,  Nazaraei,  w|,...w«,  . — ,  ..^ 

pellitaey  Archontiaci,    Adamianl,  Cainani, 


Sethani,  Melchisedechiani,  Angelici,  Apos- 
tolici,  Cerdoniani,  Marcionlsta^  Arto^ritte, 
Aquarii,  Severiani,  Taliani  ave  Encratitse, 
Alogii,  Cataphiygae,  Cachari,  Paurtani,  Her^ 
mogenianiy  Manicbteif  Anthropomorphitaey 
HirrachicSy  Novatiani,  MonCani,  Ebionitae, 
Photinlanlf  Aeriani,  Aetiani,  Origeniani, 
Noetiani,  Sabelliani,  Arriani^  Macedonianiy 
Afolllnariita^  Antidicomaritae,  Mecangis- 
monitie,  Pacridani,  CoUuthiani,  Floriani, 
Donathtay  Bonosiani,  Circumcelliones,  Pr'n- 
cdUanhta^  Luciferiani,  Jovinianista?,  Hel- 
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for  regcrauitttg 
heresx. 


Law  of  the 
ICoian. 


Hariitch. 


observation  that  this  is  far  from  being  a  perfect  list,  as  there  are 
many  not  distinguished  by  any  particular  denomination, — Sunt  et 
alia  bareses  sine  auctore  et  sine  nominihus*  This  increase  took 
place  in  200  years. 

The  canon  law  is  not  more  moderate  with  respect  to  heretics 
than  the  Codex,  as  may  be  seen  in  the  Sexti  Decretaliwn  de  ha- 
reticis^^  in  which  the  inquisitorial  procedings  against  heretics  are 
detailed.  The  sons  of  such  are  incapable  of  ecclesiastical  bene- 
fices, or  public  secular  offices,  to  the  second  degree*in  the  paternal, 
and  £rst  in  the  maternal  line.'  The  goods  of  heretics  are  con- 
fiscatable'  by  sentence  of  the  ecclesiastical  judge. 

The  exercise  of  the,  inquisition  into  the  religious  tenets  of  the 
accused,  and  the  severity  with  which  cremation  was  exercised  in 
Spain,  under  Philip;  and  the  persectfiions  of  the  unoffending 
natives  of  South  America,  by  the  followers  of  the  conquering 
Cortes,  surpass  the  torments  to  which  even  the  Catholic  accounts 
assure  us  the  early  Christians  were  subjected  }  and  remain  an 
indelible  stain  upon  those,  who  thus  disgraced  the  benevolent  faith 
to  which  they  belonged. 

The  Koran  ^  does  not  inflict  any  penalties  on  non-Moslem,  the 
maxim  being  '^  Let  there  be  no  violence  in  religion  %**  feOowship 
may  exist  with  Christians,  for  both  believe  in  Christ,  with  certain 
dimrences,  but  there  can  be  no  communion  with  Jew  or  Pagan ; 
hence  either  must  become  Christians  before  they  are  receivable 
into  the  Moslem  fiUth.  Christians  pay  a  poll-tax,  called  m 
Turkey  Haratch^  which  is  the  ransom  of  their  lives,  not, 
as  is  vulgarly  supposed,  because  they  Jiave  forfeited  them  as 
Christians,  but  because  they  have  forfeited  them  as  prisoners 
of  war,  and  redeme  them  by  this  annual  fine.  Their  disqualifi- 
cation to  bear  arms  has  a  double  political  reason;  first,  be- 
cause Mohammedan  governments  do  not  consider  it  safe  to  arm 
the  Christian  population  ;  and,  secondly,  because  the  wars  would 
be,  for  the  most  part,  carried  on  against  Christian  nadons,  in 
which  they  would  scarcely  like  to  trust  them ;  hence,  formerly, 
they  acted  as  sailors  on  board  Moslem  ships  of  war,  but  not  as 
artillerymen.  This  disability  does  not  apply  to  civil  offices, 
since  Turkey  and  Persia  do  not  hesitate  to  nominate  Christian 
subjects  as  ministers  at  foreign  courts,  or  to  the  various  civil  de- 
partments of  State.     Apostacy,  however,  is  punishable  by  death. 


▼idianiy  Paterniani,  A  rabid ,  TertulUaniide, 
Tbeuareseadecatit^f  Nyccages,  Pelagianiy 
NestorioMi,  Eutfcbianii  Acephali,  Theo- 
dottaniy  Agnoitae,  Tritheitae..  Those 
printed  in  italics  are  mentioned  alto  by  Jus- 
tinian, but  many  appear  to  have  vanished 
since  his  time.  On  the  other  hand,  the 
increase  of  seceders  from  the  Anglican 
church  alone  would  form  a  still  more  for- 
midable  Ijs^  especially  if  the  carious  in- 


sanities of  North  American 
were  to  be  included. 

*  Walter  Kirchenrecht,  ^  zo4.  Isodofus 
lived  633,  the  constitution  of  Theodosios 
and  Valentinian  dates  428. 

'  In  6to,  5,  2f  20 ;  in  clem.  393;  extr. 
com.  3,  3  J  X.  5,  7,  16. 

'In  6to,  5,  2,  15;  Id.  19. 

^  Salens  Koran  Sura.  2y  p.  28. 
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i   2403. 

Next  Co  crimes  against  the  sovereignty  and  religion,  are  those  Ambitu». 
interfering  with  the  pure  administration  of  the  State,  the  first  of 
which  was  ambitus ;  this  crime  consisted  in  using  undue  means  to 
obtain  public  offices,  the  word  ambire  signifying  to  use  perse- 
veringly  and  obstinately,  means  to  obtain  a  magistracy,  which  were 
not  conformable  with  law.  Under  this  denomination  came  treat- 
ing by  assemblies,  dinners,  or  gifts,  by  buying  votes,  and  by 
intimidation,  all  arts  equally  well  known  and  practised  witn 
equal  dili&;ence  and  ability  by  the  candidates  for  parliament  at  the 
present  day,  who  vie  with  their  Roman  prototypes  in  ruining 
themselves  by  the  candidature  for  a  so  called  honorary  office; 
but  in  Rome,  as  in  England,  the  office  is  by  no  means  purely 
honorary,  for  although  there  is  no  direct  remuneration,  yet  botn 
hoped  to  improve  their  fortunes,  their  &me,  or  their  means. 

Kpman  candidates,  it  would  appear,  had  agents  called  inter^  Modeofcan- 
pretesj  who  conducted  the  negociation,  and  struck  the  bargain  vasringinRome. 
with  the  voters ;  there  were  also  others  termed  sequestresy  with 
whom  the  agreed  sum  was  deposited,  and  divisoresy  who  distri- 
buted the  funds,^  and  other  persons  under  the  denominations  of 
propinquiy  i^elatives  of  all  degrees  ;  necessarity  or  friends,  clients,  and 
the  like ;  also  persons  employed  to  praise  the  candidate  publicly, 
who,  under  their  various  denominations,  i^ay  be  generally  classed 
as  electioneering  agents.  The  candidates  were  accompanied  by 
noTnenclatoTiSy  or  monitoresy  whose  duty  it  was  to  whisper  the 
name  and  peculiarities  of  the  voter  canvassed  to  the  candidate  ;^ 
sometimes  they  were  termed  fartores^  or  '*  stuflFers,"  because 
they  crammed,  as  it  were,  the  information  into  the  ears  of  the 
candidate,  who  addressed  the  voters  in  the  most  endearing  and  - 
flattering  terms,  blanditia^  calling  them,  as  might  seem  most 
appropriate,  fathers,  brothers,  sons,  and  patrons.  In  short,  there 
appears  to  have  been  no  meaimess  known  in  the  nineteenth 
century,  of  which  the  Roman  patricians  were  not  guilty  to  gain 
their  end,  long  even  before  the  Christian  era. 

Many  endeavors  were  made,  by  laws  of  the  most  stringent 
description,  to  restrain  this  disgraceful  abuse,  which  appears,  as 
in  England,  rather  to  have  florished  than  not,  under  this  political 
persecution.'^ 

§  2404. 

The  first  of  these  laws  of  which  we  have  any  notice,  was  the  Lawiinrestrajst 
Ux  Pinaria  et  Furioy  introduced  by  military  tribunes  of  those  J^^*^" 

'  Pedian  In   Pneni.  act  in  Terr.  12,  *  Horat.  ep.  i,  6,  49- S4* 

p.  «9.  »LW.  4,  45,  7,   15,  9,   16,  40,   195 

*  Cic  pro  Mur.  36 ;  Plin.  cp.  2>  14.  Polyb.  6,  56  (54). 
3  Fcstu  V.  Fattores. 
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Lex  Pinaria  et 
Furia. 


Lei  Poetelia. 


LezBaebia 
iCmilia. 


Lex  Cornelia 
FulTia. 


Lex  Maria. 


LexFabia. 


Lex  Calpurnia 
Acilia. 


Ux  Tollia. 


names,  a.u.c.  321 ;  this  law  forbade  the  person  seeking  office 
to  wear  a  white  robe,^  toga  Candida^  whence  the  word  candtdatus  ;^ 
but  it  appears  that  this  law  was  not  long  in  force,  or  had  little 
effect.  In  395  a.u.c,  under  the  consulship  of  Fabius  Ambus- 
tus,  and  C.  Plautius  Proculus,  the  Ux  Poetelia  was  introduced  by 
the  tribune  C.  Poetelius,  the  object  of  which  was  to  check  the 
ambition  of  upstarts,  who  ^'  ventilated  "  themselves  in  public  for 
the  purpose  of  becoming  known.'  The  next  was  the  lex  Biehia 
jEmilia,  passed  a.u.c.  571  by  the  consuls  Cn.  Baebius,  and  L. 
^milius  Paullus,  to  restrain  largitiones,  or  bounties.^ 

The  most  important,  however,  of  all,  was  the  lex  Comeltay 
probably  introduced  a.u.c.  595,  by  the  tribune  Cn.  Cornelius 
Dolabeila,  by  which  a  candidate  found  guilty  of  bribery  was  dis* 
franchised,  so  far  as  holding  a  magistracy  is  concerned,  for  ten 
years.^  Heineccius^  thinks  that  this  is  the  same  law  which  is 
sometimes  mentioned  as  the  lex  Cornelia  Fuhia^  M.  Fulvius 
Nobilior  having  been  the  colleague  of  Dolabeila,^  and  that  the 
punishment  appended  to  its  infraction  was,  at  first,  civilly  capital, 
that  is  to  say,  was  punishable  by  exile,  because  Q.  Coponius  was 
shortly  after  convicted  of  having  given  a  cask  of  wine  to  a  voter." 
In  634  A.u.c,  Marcus  the  tribune  introduced  the  lex  Maria ^ 
providing  that  the  gangways,  termed  pontes^  should  be  constructed 
narrower,  to  prevent  the  voters  being  intimidated  ;9.and  about 
this  time  it  is  probable  that  the  questio  ambitus  was  made  perpetua^^ 
because,  A.u.c,  639,  P.  Rutilius  and  M.  Scaurus  accused  each 
other  reciprocally  of  this  offense  ^  ^^  about  the  same  time  the  lex 
Fabia^  respecting  the  number  of  followers,  was  declared  by  the 
popular  voice  to  be  antiquated. ^^ 

The  lex  Jcilia  Calpurnia^  introduced  A.u.c.  686,  by  the  con- 
suls, M.  Acilius  and  C.  Calpumius  Piso,  disqualified  persons,  con- 
victed of  ambitus^  from  ever  filling  a  magistracy,  or  being  elected 
into  the  Senate,  together  with  a  pecuniary  mulct. ^'  This  was 
followed  by  the  lex  Tullia^  passed  in  A.u.c.  690,  under  the  con- 
sulship of  Cicero  and  Antony,  which  extended  the  preceding  law, 
against  those  hired  to  assist  the  candidates,  to  follow  them,  to 
fill  the  public  places  with  gladiators  and  populace,  to  give  pubKc 
dinners,  or  gladiatorial  shows,  within  two  years  of  the  candida- 
ture, except  obliged  to  do  so  on  a  certain  day  by  testamentary 
bequest.** 


'  Liv.  4,  35. 

'  I'he  Candidatus  Principis  was  quite 
another  person,  the  £mperor*s  spokesman 
in  the  Senate  at  a  later  period. 

'  Uv.  7,  15.  *  Liv.  40,  19. 

*  Liv.  ep.  4, 7 ;  Schol.  Bob.  pro  Sylla^  5, 
p.  ^6x,  Orell. 

•  A.R.  4,  18,78. 
'  Lir.  ep.  47,  46. 
Mnin.  H.  N.  35,46. 
^  Cic.  LL.  3,  17. 


»•  Cic  Brut.  30. 

>>  Aacon.  Ped.  in  orat.  Cic.  pro  M. 
Scauro  p.  171. 

'*  Cic.  pro  Mur.  34. 

''  Dio  Cass.  36,  ai ;  Ascon.  In  ComeL 
p.  68,  OreiL;  Schol.  Bob.  pro  Sylla,  5, 
p.  361,  Orell. ;  Cic.  pro  Mur.  23. 

'^  Gc.  in  Vat.  15 ;  Dio  Casa.  37,  29  ; 
Cic.  Mor.  3,  33,  32 ;  Schol.  Bob.  pro 
Sylla,  5,  p.  361 J  pro  Sext.  64,  p.  309, 
Orell. 
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The  penalty  involved  by  an  infraction  of  this  law^  was  ten 
years  banishment,  in  addition  to  other  penalties. 

Two  years  later,  that  is  a.u.c.  692,  the  severity  of  this  law 
was  sought  to  be  increased  by  the  lex  Aufidia^  proposed  under  the  l^x  Aofidia. 
consulship  of  M.  Valeriu}  Messalla  and  M.  Pupius  Piso,  on  the 
motion  of  Aufidius   Lurco,  the  tribune,  which   provided   that 
^whoso  promised  money  in  a  tribe,  should  not  be  punishable  if 
he  did  hot  give  it ;  but  if  he  did,  he  should  pay  3,000  sesterces 
to   each    tribe    during    life;^    this    law,    however,    was    short 
lived,^  or  did  not  pass.^     About  the   same  time,   a.u.c.   696 
(699  ?),  the  lex  Licinia  was  introduced  by  Cn.  Pompeius  and  Lex  Licinia. 
M.  Licinius  Crassus,  against  the  so-called  iodalitia^  on  treating, 
ivhich  enacted  a  special  quastio  for  this  species  of  ambitus^^  which 
consisted  in  collusion  with  the  candidates  and  distribution  of  tribes 
punishable  by  exile.^    But  neither  did  this  law  answer  the  end 
intended,  for  in  a.u.c.   701,^  Cn.  Pompeius,  then  sole  consul,  LezPompela. 
introduced  a  short  law  instituting  the  judicium  ambitus  J 

Julius  Csesar,  then  dictator,  at  length  restrained  bribery,  by  Julius  Cnar 
dividing  the  comitia  with  the  people,  who  elected  half,  he  himself  ^K*!  ****. . 
nominating  the  other  moiety,  which   he  did  by  sending  round  thepMpic.* 
tablets   to  the  tribes,  inscribed    desar  dictator  ....    tribui. 
Commendo  vohis  ,  .  •  .  ut  vestro  suffragio  suam  dignitatem  teneat.^ 

The  lex  Julia^  which  we  find  in  the  Pandects,  was  introduced  Lex  Julia, 
by  Augustus  when  emperor ;  it  provided  that  he  who  succeded  in 
an  indictment  for  this  offense,  might,  if  advantageous  to  him, 
move  up  into  the  tribe  of  the  party  convicted,^  and  if  he  had 
himself  been  convicted  of  it,  should  obtain  restitution  against 
the  penalty;^®  this  law,  however,  did  not  long  remain  in  force. 
When  Tiberius  transferred  the  comitia  from  the  Campus  Martius 
to  the  Senate,  all  bribery  was  put  an  end  to. 

The  disfranchisement  of  the  citizens  is  alluded  to  by  Juvenal,^^ 
who  says, — 

•     .     .     yam  pridemy  ex  quo  suffragia  nulli 

Vendimusy  effudit  curas^  nam  qui  dabat  olim 

Imperium,  fasces^  legioneSj  omnia,  nunc  se 

Continety  atque  duas  tantum  res  anxius  optaty 

Panem  et  Circenses, 

Thenceforth,  then,  the  lex  ambitus  applied  only  to  those  who  Meaning  of 
obtained  the  duumvirate,  or  sacerdotal  dignity,  in  the  municipa-  *™^|2^  '*" 
litia,  by  corrupting  the  decurions,  or  by  suborning  slaves  or  the 

*  Cic.  Att.  ep.  X13.  '  Aacon.  in  arg.  Milon.  p.  37,  Orell.  ^ 
'  Walter  1.  c.  §   777  5    Cic.  Att.    i,     Dio  C.  40,  52. 

z6y  1 8*  ^Id.  p.  660. 

'  The  example  of   Caesar   &  Bibulus,  '  Suet.  C.  J.  Caesar  41. 

Suet.  C.  Jul.  Ciet.  19.  *  Cic.  pro  Balb.  25  ;    Ascon.  in  Arg. 

*  Walter  L  c.  §  24a ;  Cic.  pro  Plane.  x8,  Miloo.  p.  35,  Orell. 
19;   Schol.  Bob.  in  Plane,   p.  253;   in  '*Cic.  pro  Cluent  36$  IMo  Cass.  40, 
Quint,  fr.  2,  3,  5 ;  Dio  Cass.  39,  37.  52 ;  P.  48,  14,  1,  §  2. 


Quint,  fr.  2,  3,  5 ;  Dio  Cass.  39,  37. 
*  Sigon.  de  juo.  2^  3O9  p.  650  St  658. 


"  Sat.  10,  81. 
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populace.^    Such  persons  the  emperors  caused  to  be  transported 

to  some  island,  as  guilty  of  public  violence*' 
Impossibility  to      The  futility  of  attempts  to  abolish  o^  even  to  check  corruption 
prevent  popular  j^  ^^y  g^^ ^  ^f  election,  would  Seem  evident ;  it  disregards   all 

corruption.  .'  ..  .  •*l»  i^-j 

risques,  and  increases  m  proportion  to  the  prize  to  be  gained ; 
under  such  circumstances  but  two  courses  are  open,  to  abolish 
popular  elections,  and  thereby  prevent  the  corruption  of  public 
morality  ;  or,  as  this  would  be  impossible,  to  legalize  that  \rhich 
cannot  be  suppressed  by  openly  selling  the  places  of  all  sorts  to 
the  highest  bidder,  for  the  benefit  of  the  State,  allowing  certain 
qualified  candidates  to  acquire  them  by  open  instead  of  clandestine 
purchase.     One  object  would  at  least  be  attained  by  such  means, 
—-a  legislative  representation  of  property.     That  the  baJlot,  or 
Popular  bribery  (he  most  popular  form  in  which  an  election  can  be  conducted. 
Statu  of"'^^     18  no  guarantee,  is  clear  firom  the  bribery  and  intimidation  practised 
America.  in  the  United  States  of  America,  where  it  is  perfecdy  well  known 

before  hand  how  every  man  will  vote,  and  where  persons  not 
only  vote  more  than  once,  but  receive  bribes  firom  the  supporters 
of  both  sides,  so  that  it  is  said  that  infinitely  more  money  was 
lately  spent  in  the  election  of  a  president,  than  was  ever  expended 
on  any  ten  elections  in  the  old  country ;  this  fact  enables  us 
to  creait  the  enormous  sums  said  to  have  been  expended  in 
ancient  Rome  for  like  purposes. 

In  England,  no  penalty  of  disfiranchisement  nor  future  disability 
of  the  candidate,  no  imprisonment  nor  pecuniary  mulct,  appear  to 
have  the  least  effect ;  and,  worst  of  all,  no  dis^ace  appears  to  be 
fdt  by  those  convicted  of  it,  who  consider  themselves  unlucky  for 
having  been  found  out,  and  treat  the  "whole  as  nothing  more  than 
an  expensive  jest. 

§  2405. 

The  next  crime  against  the  administration  of  government,  is 
peculatusy  which  is  an  embezzlement  of  the  public  money ;  thus 
Heineccius  observes,'  that  as  thieves  were  termed  /uresj  from 
furtum;-  so  embezzlers  of  the  public  funds  were  termed  pecu- 
latoTiSy  from  peculatus*  The  derivation  of  the  word  is  the  same 
as  that  of  pecunia J  a  pecus  ;*  originally,  this  was  an  extraonSnaritpn 
crimen^  for  which  the  offender  was  impeached  before  the  people 
in  comttia^^  judgment  was  given  for  the  sum  ascertafaied  to  have 
been  converted ;  and  if  sureties  for  its  repayment  were  not  given, 
the  convicted  person  was  imprisoned,  and  tne  quaestors,  to  whom 
the  collection  of  the  public  revenue  was  intrusted,  obtained  an 
immissio  in  bona  (distringas). 

The  author  of  the  mt  enactment,  respecting  the  peculatus^  is 


Crimen  pecn- 
latus  an  eztra- 
x>rdinarium 
crimen. 


«P.48,  14,1. 

<  Paul.  R.  S.  5,  30»  A  I ;  C.  Th.  9, 
€%\  C.  9»  16. 


'A.  R.  4t  iSy  70$  Aacon.  in  Xstx. 

h  43- 

*  S  i22y  h.  op. }  Feitus  ▼.  Peculatos. 

*  Lit.  381 56,  in  re  In  Sci^onit  Afikau. 
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unknown;  but  as  there  was  a  permanent  court*  for  the  cogni- 
zance of  this  oiFense  at  a  later  period,  it  is  clear  that  such  must 
have  been  established  by  a  special  lex^  which  must  have  been 
passed  before  the  age  of  Sylla.*  * 

The  only  law  on  this  -subject  of  which  we  are  possessed  of 
authentic  information,  is  that  introduced  by  Julius  Cssar,  called 
the  lex  JuUa  de  peculatu^  which  provides  that  whoso  shall  abstract.  Lex  Julia  de 
intercept,  or  convert  to  his  own  use,  or  contrive  that  any  other  P«"^«*»« 
person  shall  abstract,  intercept,  or  convert  to  his  own  use,  any 
sacred,  religious,  or  public  money,  except  as  by  law  allowed,  or 
intermix  with  the  public  gold,  silver,  or  copper,  anything  (alloy), 
or  cause  anything  to  be  so  intermixed  or  alloyed  therewith  wit- 
tingly and  corruptly,  whereby  the  object  may  be  abased,  shall 
incur  the  penalties  of  peculation. 

The  terms  of  this  law,  as  fouod  in  the  Pandects,  are  as  fol-  Tcmnof  thi« 
lows, — Ni  quis  ex  pecunia  sacra  religiosa  publicave  auferat  neque  ^*^* 
inter cipiat ;  neve  in  rem  suam  vertat ;  neve  faciat  quo  quis  auferat^ 
intercipiaty  vel  in  rem  suam  vertat^  nisi  cut  utique  lege  licebtt  neve 
quis  in  aurum  argentum^  as  publicum  quid  indet;  neve  immisceat^ 
neve^  quod  quid  indatur^  immisceatur^  faciat y  sciens  dolo  maloy  quod 
id  pejus  fiat.^ 

Within  the  scope  of  the  law  is  falsifying  the  puUic  currency, 
or  purloining  it,  or  wrongfully  allowing  another  access  to  the 
public  records  for  the  purpose  bf  inspecting  or  transcribing  them,^ 
or  taking  down,  altering,  or  obliterating  any  brazen  tablet,  upon 
which  the  laws  are  used  to  be  set  up  ^^  or  changing  the  boundary 
of  lands,  or  removing  anything  affixed^  to  the  realty ;  or  inscrib- 
ing on  a  public  tablet  less  than  received,  or  the  like  ;7  or  appro* 
priating  spoil  taken  from  the  enemy .^ 

The  ancient  punishivent  was  aqua  et  igni  interdiction  for  Penalty, 
which  deportation  was  substituted ;  but  it  is  capital  as  against 
official  persons  ;^^  in  the  case  of  embezzling  spoil  taken  from  the 
enemy,  the  punishment  is  in  quadruplum.^^  The  action  is  limited 
to  five  years,  in  quinquennium^^^  but  extends  to  heirs  for  the 
recovery  of  the  sum  peculated,"  but  it  is  indispensable  that  the 
object  should  be  public  property.^* 

§  2406. 

The  peculatus  includes  the  crime  of  sacrilegium^  the  only  dis-  Sacniegium  a 
dnaion  being  in  the  place  or  thing  upon  which  the  act  is  com-  ^^^^^  of  pec«. 

'  Cic»  pro  Cluent.  53  ;  pro  Mur.  20.  *  Id.  3. 

»  Sigon.  jud.  a,  28.  "  C.  Th.  9,  28,  3  5  P-  48>  I3>  3  5 1-  4» 

»  P.  48,  13,  1,  pr,  x8.  %  9  5  C.  9,  28,  I, 

*Id.  6.                           .  "  Paul.  R.S.  5,  27  5  P.  48, 13,  6,  §2; 

•  Id.  8»  pr.  Id.  6,  pr. 

•  W.  8,  §  5.  »•  Id.  7. 

^  Id.  10.  •  » Id.  14. 

•  M.  13.  "  Id.  5, 
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CoDStnictiTe 
infraction. 


Cognisance. 


Punishment  of 
•acrilege. 


mitted^  the  taking  away  or  intercepting  money  coming  under 
the  denomination  of  sacra^  or  religiosa^  although  given  co  a  god, 
incurs  the  penalties  of  peculation*^ 

A  man  who  got  into  a  temple  in  a  chest,  and  having  plunderec 
it,  retired  into  it  again,  was  held  to  have  committed  that  species  o: 
theft  termed  sacrilege,  and  having  thereby  incurred  the  penalties 
of  peculation,,  was  transported  to  an  island.^  If  the  object 
belong  to  a  private  and  not  to  a  public  temple,  it  is  no  longer 
sacrilege,  but  tbeft.^  The  reason  of  sacrilege  being  thus  mixed 
up  with  the  law  against  peculation  is,  that  ra  sacra  et  religious 
publica  were  State  proper^,  and  therefore,  even  without  refer- 
ence to  their  nature,  Vere  m,  the  same  categorie  as  othei;  objects 
possessed  by  the  commonwealth. 

Although  the  penalties  were  the  same  as  those  of  pecula- 
tion, yet  sacrilege,  at  a  later  period,  was  taken  ^Etraordinarv 
cognisance  ofi^  and  involved  capital  punishment.^ 

The  punishment  o£  sacrilege  was  more  severe  than  that' of 
peculation  -,  and  the  proconsul  in  the  provinces  had  the  discredoo, 
xespect  being  had  to  the  quality  of  the  person,  the  object,  time^ 
age,  and  sex,  to  inflict  a  more  or  less  severe  punishment;  he  could 
condenm  to  the  beasts,  burn  alive,  or  crucify.  For  theft  of  the 
sacred  gifts,  with  infraction,  the  most  moderate  punishment  was 
condemnation  to  the  beasts ;  but  theft  by  day,  of  a  slighter  <b^ 
scription,  involved  condemnation*  to  the  mines  for  the  baser,  aod 
transportation  for  the  better  dass.^ 


De  Kfldttis,  the 
withholding 
public  funds. 


Penalty. 


§   2407- 

The  Ux  Julia  de  residuis  also  resembles  the  lex  Julia  de  pecu- 
latu ;  but  whether  this  is  the  same  le:f  de  residuis  mentioned  by 
Cicero,  as  introduced  by  the  tribune  C.  Cornelius,  is  doubtful.^ 

This  law  was  directed  against  those  who  withheld  back  any 
public  monev  which  they  had  received  from  any  source,  generally 
or  j>articular]y,7  whether  from  a  sale  or  letting,  hcatie^  which  also 
applies  to  the  farming  out  of  the  public  revenue,  or  other  public 
things  ;  or  alimentaria  ratione^  under  the  pretence  of  salary  j  like- 
wise if  the  money  had  been  delivered  to  the  person  accused  for 
any  specific  purpose  to  which  he  had  not  applied  it.® 

The  punishment  of  this  breach  of  public  trust  was  in  quad- 
ruplumf  including  the  object,  or  triple  damages,  over  and  above 
restitution. 

The  remedy  passed  over  against  the  heirs  of  the  residuary.^^ 


»P.  48,  I3,4,pr. 
'  Id.  10,  %  I. 
»  Id.  9,  §  1. 

*  Id.  4,  §  25  Id.  6,  pr.;  Id.  9,  pr.j 
Paul.  R.  S.  5,  19. 
•P.48,  13,  6,  pr. 


•  (  Ascon.)  Drat,  pro  C.  Corn.  13,  p.  155. 

»P.  48,  i5ta,4.  §3»4f  5- 
•Id.  9,^6;  Id.  4,  §5. 

'  This  is  the  meaning  of  mmfBn  ttr.^ 

f»arte,'Go^f,  eod.  gloss  21. 

'•  Id.  14. 
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§   2408. 

Next  in  this  categoric  of  oiFenses  against  the  government,  was  Dc  repetojidii^ 
the  crimen  repetundarum^  directed  against  bribery  and  the  exactions  "**^-^^JJ^ 
of  magistrates.* 

Pecunia  repitunda  were  monies  or  other  things  taken  by  a  In  what  con- 
magistrate  for  his  office.*  In  the  more  ancient  times,  this  only  ""^J- 
ap]^ied  to  the  provinces  in  which  the  proconsuls  and  other  gover- 
nors were  in  the  habit  of  ^<  squeezing  the  provincials ; "  in  fact, 
there  is  no  doubt  that  this  was  carried  on  to  an  extent  equally  as 
great  as  it  is  now  practised  in  the  same  provinces  under  the 
Othoman  rules  &fter  so  long  a  continuance  of  the  abuse,  pro- 
vincial inhabitants  have  been  long  since  wont  to  look  upon  it  as  a 
thing  of  course,  and  would,  perhaps,  miss  its  total  suppression. 

Before,  however,  it  became  so  rife,  a  sufficient  remedv  was 
foupd  in  an  extraordinary  proceding  when  it  occurred  ;  the  oenate 
nominated  a  committee  of  its  own  body  to  examine  the  affiur,  and 
determine  the  amount  of  indemnity,'  this  occurred  in  A.u.c' 
583,  when  the  Spaniards  accused  P.  Furius  Philus  and  M. 
Matienus  of  this  misdemeanor;  but  in  the  few  years  which 
followed,  this  offense  appears  to  have  risen  to  such  a  height, 
as  to  call  for  a  law  in  restraint  of  it  \  and  consequently,  L.  Cal-  Lex  Caipurnla 
purnius  Piso  Frugi,  the  tribune,  introduced  the  lex  Calpurnia  de  repetundamm. 
repetundis^  A.u.c.  604  (?),  under  the  consulship  of  Manlius  and 
Censorinus,  in  conformity  with  which  a  quastio  perpetua  was 
annually  appointed  out  of  the  Senate,^  who  now  took  cognizance 
of  such  matters,  without  any  interference  of  the  popular  assembly. 
L.  Lentulus,  a.u.c.  605,  was  convicted  of  the  offense  of  repe-  t 

iunda  under  this  law,  which  could  not  have  involved  any  penalty 
beyond  a  litis  astimatio^  because  in  the  following  year  he  became 
censor. 

Walter^  asserts,  that  there  is  no  proof,   that  none  but  non- 
citizens  [peregrini)  could  maintain  this  impeachment. 

The  next  laW  passed  in  this  matter,  was  the  lex  yunia^  the  Lex  Junia 
provisions  of  which  were  more  severe.^     It  was  introduced  by  repetundanim. 
M.  Junius  Pennus,  tribune  a.u.c.  627,  under  the  consulate  of 
M«  i^milius  Lepidus  and  Lucius  Aurelias  Orestes,  and  added 
exile  to  the  previous  penalty.     C.  Cato  suffered  under  this  law  on 
the  impeachment  of  the  Macedonians.^     Both  these  laws  allowed, 

^  Rudorff  in  Sa?.   Zeitsch.    12,    t)6»  wat  originally  called  lex  Calpurnia  CaetilUy 

14.S ;  P.  48^  ii>  pr.  a  repetere  to  seek  (a  from  a  colleague  of  Piso. 

bribe).  *  Cic.  in  Vcrr.  3,  S4,  4,  25 ;  Brut.  27  j 

'  Magistrates  in  England  swear  that  they  '  de  off.  2,  2t. 

will  take  nothing  for  their  office.  •  Ges.  d.  R.  R.  §  776. 

*  lAw.  43,  2,  speaks  of  recuperatores.  '  Cic.  off.  2»  2t. 

*  This  law  is  also  spoken  of  as  the  lex  •  Veil.  Patcrc.  2,  S  }  FVag.  1,  Scrvil.  8. 
Ocilia,  VaU  Max.  6,  9,  10 :  pit>bably  it 


{ 
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Lex  Acilia 
repetundanim. 


Lex  Serfila 
rcpetttodanim. 


Lei  Cornelia 
lepetundanun. 


Penalty. 


■ 

in  addition,  a  legis  actin  sacramento  for  restitution,^  why  and 
whether  in  favor  of  citizens,  or  peregrini^  is  uncertain,^  but 
probably  in  favor  of  the  former. 

This  was  followed  by  the  lex  Acilia^^  proposed  by  M.  Acilius 
Glabrio,  which  provides  mque  ampliariy  neque  comperendinari  reus 
posset ;  *  the  thus  depriving  the  accused  of  die  power  of  praying  an 
adjournment  was,  however,  a  mere  question  of  procedure. 

The  next  law  appears  to  have  been  the  lex  Servilia^  passed 
between  a.u.c.  648  and  654,  by  the  prsetor  C.  Servilius  Glau- 
cus,  under  the  consulate  of  C.  Marius  VI.,  and  L.  Valerius 
Flaccus  \^  this  law  altered  the  procedure  of  the  lex  Acilia y  widi- 
out  affecting  thp  leges  Calpumia  and  Junta f  and  applied  to  sach 
consmls,  prxtors,  dictators,  masters  of  the  cavsdry,  or  those 
invested  with  any  other  magistracy,  who  had  abstracted,  taken, 
exacted,  procured,  or  embezzled  the  money  from  or  of  any 
private  individual.  Furthermore,  that  such  should  not  be  im- 
peached so  long  as  they  held  the  magistracy,  or  imperium.  That 
the  accusers  might  be  allowed  to  prosecute  by  patrons.  That 
401  iudices  should  be  annually  elected  to  try  cases  of  repetunday 
and  like  matters,  and  the  penalty  of  litis  astimatio  and  exile  were 
retained.  7  In  addition  to  which,  it  was  provided  that  the  Pratur 
peregrinusy  who  until  then  had  presided  over  this  questio^  should  be 
superseded  by  one  chosen  by  lot  from  among  the  four  other  prsetors." 

The  next  law  in  this  matter  was  the  lex  Cornelia^  introduced 
by  the  dictator  L.  Cornelius  Sylla,^  under  which  Verres  was  tried, 
and  which  maintained  its  eround  down  to  the  age  of  Caesar.  It 
not  only  included  the  ofrenses  detailed  in  the  former  law,  but 
animadverted  upon  those  magistrates  who  had  conducted  them- 
selves libidinously,  haughtily,  or'  cruelly  in  the  provinces,  and 
extended  to  those  who  had  not  performed  the  public  duty  of 
judices  in  their  decuriaj  or  had  omitted  to  attend,  or  had  taken 
money  for  their  verdict ;  it  also  lay  against  those  to  whose  hands 
tlie  money  had  come,  and  such  as  had  not  returned  their  pro- 
consular accounts  into  the  treasury,  or  who  had  made  any  private 
gains,  or  procured  things  from  transmarine  parts.  The  penalty 
was  aqua  et  igni  interdiction  in  addition  to  the  litis  astimatio^ 
except  they  died  pending  process.*® 

The  last  piece  of  legislation  on  this  subject  was  the  diffuse 


>  Frag.  I,  Seiril.  8. 

'Walter,  1.  c.  §  776,  n.  1S3,  thinlcs 
modem  authon  kx  too  positive  on  this 
point. 

'  Hein.  A.  R.  4,  iS,  75 ;  and  others 
place  this  law  in  order  of  date  after  the  lex 
Senrilia. 

*  In  Verr.  x,  17,  2,  i»  9 ;  Ascon. 
p.  X49,  165,  Orell. ;  see  modem  authori- 
ties, quoted  by  Walter  1.  c.  Klenze,  Geib. 
Zumpt,  mistaking  the  bw  in  the  Ban- 


tinian  tablet  (Haubold  mon.  p.  74)  kft  a 
fragment  of  the  lex  Acilia. 

*  Restored  hj  fClenze  Frag.  L.  Semi. 
repet.  Berol.  1825,  4.  Gottling  com- 
pared it  with  the  original,  p,  40-43. 
Zumpt  contra,  the  proof  lies  in  the  lex 
Servilia  not  admitting  the  ampliatio. 

•  Frag.  I,  SeryiU.  22. 

^  Liv.  ep.  70.'        •  Frag.  1,  Serril.  6, 7. 
'Cic.  pro  Rabir.  Post.  4;  Zumpt.  p. 

'°  Sigoa.  jad.  2,  27,  p.  614,  sq. 
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lex  Julia  of  Caesar,  a.u^c.  694,^  which  continued  to  be  the  basis  Lex  Juiu 
down  to  the  latest  times ; «  it  consisted  of  many  heads.  repetondanun. 

The  court  had  first  to  determine  simply,  whether  the  accused  Procedingi  • 
was  guilty  or  not  guilty ;  thereupon  the  same  judges  considered  ^^^^^  ^« 
tne  amount  of  the  Ittts  asttmatto  which  mvolved  the  caput  and  petua  de  repe- 
exile  i'  but  usually  decreed  restitution  only  of  that  which  had  tundo. 
been  received^  originally  in  simplum^  since  the  lex  Servilia^  in 
duplum^  by  the  Ux  Cornelia^  in  quadruplumf  to  which  the  lex 
Julia  added  penalties  affecting  flie  honor.^     At  a  later  period, 
these  offenses  were  punished  extra  ordinem^  and  usually  by  exile.^ 

The  impeachment  resembled  that  of  treason,  lying  after  death.^ 
It  also  lav  against  third  persons  who,  it  appeared  from  the  inquiry 
into  the  litis  astimatio^  had  profited  by  the  exaction.^^    * 

The  acceptance  of  a  bribe  by  a  judge,  an  offense  punishable 
by  the  Twelve  Tables  by  deatn,^^  was  included  in  the  offense 
cognizable  under  the  lex  Julia  repetuYidarum^^ 

§  2409. 

• 

The  Ux  Julia  de  annona  was  directed  against  those  who  kept  Lei  Julia  de 
up  the  price  of  corn  by  artificial  means.    It  lay  against  such  as  con-  fnnon^  regrat- 
trived  or  entered  into  combinations,  quo  annona  carior  fiat^  or  who  [Sibg. 
fraudulently  detained  or  caused  to  be  detained  any  vessel  or  cap- 
tain thereof,  laden  with  corn,  with  this  intent ;  on  the  other  hand, 
it  was  provided  that  no  decurions  should  be  obliged  to  sell  their 
wheat  or  grain  to  their  citizens  cheaper  than  the  actual  market 
price  of  corn,^*  nor  to  fix  the  price  of  grain  imported. 

Even  women  were  competent  to  make  a  denunciation  for  this  Who  might 
offense  in  the  interest  of  the  public  j  there  is  also  here  the  re-  a^^^uie. 
markable  exception  to  the  general  law,  that  the  slave  and  master 
could  reciprocally  impeach  each  other  of  this  misdemeanor.^^ 

The  fine  imposed  for  this  offense  was  fixed  at  twenty  aureij  or  Penalty, 
about  11/.^^    Corn  usurers,  however,  termed  Dardanii,  were  sub- 
ject to  extraordinary  animadversion.  ^^ 

In  England,  this  offense,  now  abolished,  was  termed  forestalling 
and  regrating. 


*  Cic.  pro  Sext.  64;  pro  Rabir  Post  4^ 
5  ;  ad  Fam.  Sy  8  $  pro  Flacco  6 ;  in  Vadn. 
12;  Schol.  Bob.  p.  311,  Orell.  $  Haubold 
mon.  p.  140^  frag. 

*  C.  Th.  9,  275  C.  9,  47  i  P.  48,  11. 
'  Cic.  pro  Cluent.  41  $  in  Verr.  i,   13, 

ibiq.  i  Aacon.  p.   146,   147,  OreU. ;    pro 
Balbo»  1 1 ;  Veil.  Paterc.  a,  8. 

*  Frag.  Senril.  x8,  19 ;  Aicon.  in  Verr. 
i>  139  P«  1479  Orell.;  Cic.  pro  Rabii. 
Pott.  4}  ad  Fam.  8,  8  {  Tac.  An.  i,  74. 

»  Frag.  I,  Servil.  x8. 

*  Aacon.  in  Verr.  lOy  p.  147,  Orell. 

7  Suet.  Qes.  43 ;  Tac.  Hitt.  1,  i77  5  P* 
48,  X  x»  6,  §  X. 


'  Id.  7,  §  3  ;  l^ac.  An.  14,  28. 

'  Plin.  epi  3,  9 ;  P.  48,  2,  jK>;  P.  48, 
ii»  2. 

*^  Cic.  pro  Rabir  Pott.  4,  6;  pro  Cluent. 
41 ;  ad  Fam.  8>  8. 

»»  A.  Cell.  N.  A.  20,  I. 

*•  Cic.  pro  Cluent.  37  ;  in  Verr.  i,  13  5 
P.  48,  II,  3,  7,  pr. }  P.  48,  19,  38,  §  10  5 
Paul,  R.  S.  5,  28. 

*•  P*.  48)  12,  2,  pr. 

»*  Id.  3. 

>»  Id.  I,  pr. 

»  Id.  2,  4  2.^ 

"P.47,  XI,  65  P.  48,  19,  37. 
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Uwmi 
punished  in 
quadruplqm. 


DeFalM. 


Lex  Cornelia 
tertamentarU. 


Eztention  of 
this  law. 


Fint  Sctm. 


§  a4io. 

Usurers,^  generally,  were  punishable  by  the  Twelve  Tiddes,  in 
quadruplum^  for  extoiticm  ;^  and  many  laws  were  promulgittcd 
against  such  ofienders. 

Among  others,  the  lex  Martia  gave  a  remedy  by  the  kgis  actk 
per  manus  injectsenem,^ 

The  sediles,  however,  prosecuted  this  offense,  ex  ^ch.*  Dio- 
cletian added  the  penalty  of  infamy,'  and  so  the  law  remained 
down  to  the  age  of  Justinian,  since  that  emperor  did  not  transfer 
to  his  collection  the  constitution  of  Theodosias,  who  renewed  the 
penalty  in  quadruplumf  which  had  become  antiquated, 

%  241 1. 

The  Twelve  Tables  punished  £dse  witness  with  death  ^^  nor  is 
there  any  doubt  but  that,  between  this  period,  and  the  famous  lex 
Cornelia  de  Falsis^  many  laws,  of  which  we  have  lost  all  triUre, 
must  have  existed ;  for  Cicero^  telb  us  that  this  was  not  to  be  con- 
sidered as  a  new  law  made  by  the  populus^  but  as  a  confirmation 
of  that  which  had  ever  been  considered  a  heinous  crime  by  the  in- 
troduction of  a  quastio. 

The  lex  Cornelia^  introduced  by  Sylla,^  was  calculated  to  punish 
the  forgery  of  testaments  and  the  manufacture  of  false  money ; 
the  first  chapter  provides,  that  any  one  who  shall  fraudulently 
abstract,  conceal,  forcibly' take,  cancel,  obliterate,  erase,  substitute, 
or  resign  a  will,  or  who  shall  write,  recite,  or  sign  a  false  will,  or 
suborn  another  to  do  so,  shall  be  excommunicate  or  interdicted 
fire  and  water;  this  offense  was,  it  appears,  very  frtquent  in 
Rome.io 

If  any  one  had  not  only  forged  a  will,  but  had,  moreover,  dain 
the  person  at^the  possession  of  whose  inheritan(:e  he  aimed,  for  the 
purpose  of  obtaining  possession  of  it,  the  crime  was  not  only  pub- 
licly prosecutable,  -but  the  answer  had  a  private  action  K>r  the 
bonorum  possession  as  the  reward  of  conviction  ;  hence  this  was  a 
species  of  qui  tarn  action,  and  was  termed  intemecim,^^ 

Other  Senatus  Consulta^*  and  imperial  constitutions  extended 
this  law  to  the  fof^ery  of  other  instruments  to  the  giving  or 
suborning  false  evidence,  and  generally  to  the  most  diverse  cases 
of  direct  and  indirect  forgery  and  falsincation." 

The  first  of  these  was  the  Sctm.j  introduced  under  the  consul- 


» §  1541,  h.  op. 
'  Caio  de  re  nitt.  prsf.  (A 
Jf  p.  Ill,  Orcll. 

*  Liv.  35,  7. 

*  Gaius  4,  ^  23. 

•Liy.  7,  28,  10,23,35,41. 
"  C.  2,  12,  20. 
'A.  Geli.  N.  A.  ao,  i. 
**  In  Vcrr.  2,  i,  42. 


»  Paul.  R.  S.  4,  7,  §  I  $  P.  4$,  10^  9, 

)  in  dim.      pr.  §  i,  2. 

'^Juv.  Sat  I,  37,  tq. ;  Suet.  OttKf. 
Aug.  19.  "  Caj.  oU*  I,  2. 

»  Coll.  LL.  Moa.  8, 7. 

1'  Paul.  R.  S.  5,  2S  ;  Coll.  LJL  Mos.  8, 
2,  3,  5 ;  P.  4»,  10,  I,  pr.  §  1-12 ;  1<L  1, 
9»  4  3»  4  >  W-  U»  »6,  Jio,  21,  23,  25,  27, 
^h  30,  33- 
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ship  of  Statilius  and  Taurus,  extending  the  penalties  of  the  lex    . 
Cornelia  against  one  who  had  wittingly  signed  or  caused  to  be. 
siened  any  other  £dse  documents  besides  a  testament,  also  against 
ialse  witnesses,  and  against  such  as  reciprocally  recited  or  signed  a 
false  will,  or  caused  such  td  be  so  recited  or  signed. 

The  second  was  voted  in  the  consulate  of  Licinias  V*.  and  Second  Sctm. 
Taurus,  which  brought  under  the  provisions  of  this  law;  those 
who  had  received  money  to  secure  an  advocacy  or  evidence,  or 
who  had  agreed  and  confederated,  or  sold  evidence.  Some- 
what before,  during  the  consulate  of  M.  Aurelius  Cotta  and  M. 
Valerius  Messalla,  A.U.C.  7/2,  the  full  Senate  decreed  that,  if  any 
person  conspired  to  compass  the  death  of  innocent  persons,  they 
should  iall  under  this  law. 

In  B.c.  48,  under  the  consulate  of  the  twin  brothers,  those  who  Third  Sctm. 
received  money  to  sell,  disclose,  or  suppress  or  omit  evidence, 
should  be  held  to  be  within  the  Cornelian  law  ;*  hence  arose  the 
distinction  between  rfie  crimen  falsi  and  quasi  falsi.\ 

Forgery  is  not  now  punished  capitally  in  England. 

§  2412. 

Another  chapter  of  this  law  applied  to  coining  £dse  money,  and  Lex  ComeUa 
punished,  by  the  interdiction  of  are  and  water,  those  who  adulte-  nunw^"* 
rated  the  gold  and  silver  coin  by  sweating,  smelting,  clipping,  or 
defacing  it,  or  bought  tin  or  leaden  money  and  fraudulently  sold 
the  same  \^  to  which  other  provisions  were  added,  either  by  Seta*  or 
imperial  constitutions,  among  which  we  find  a  penalty  threatened 
against  those  who  rejected  good  money  bearing  the  imperial  effigy,^ 
and  which  appears  to  have  been  passed  about  tHe  age  of  Nero 
and  Vespasian.^ 

The  severity  of  the  law  of  Sylla  did  not,  however,  suffice  to  Penalty, 
deter  persons  from  this  seductive  ofFeAse^   for  we  learn  from 
Paulus,^  that  the  better  class  were  transported,,  and  the  baser  con- 
demned to  the  mines  or  crucified,  and  manumitted  slaves  capitally 
punished  oa  admission  of  their  guilt  for  this  offense  in  his  time* 

Justinian,  however,  provided  that  all  freemen  should  be  trans-  Jostinian's  pro- 
ported^  their  goods   sold  by*  auction,  publication  and  that  slaves 
should  be  capitally  punished  on  conviction  of  this  offense  ;7  but 
special  penalties  were  annexed  to  the  offense  of  false  coining.^ 

In  the  Othoman  empire,  the  penalty  is  death.     In  England, 
transportation. 

>  There  are  also  many  other  Seta,  of  like  '  Arrian.  Com.  de  Epictete  Diqi»-  3>  3  S 

tenor,  Paul.  R.  S.  5,  25,  6  ;  Suet.  Nero  17.  Gothoir.  ad  L.  i,  C.  Xh. 

*  P.  48»  10,  I,  §  13.     Venumdandum,  ^  R,  S.  5^  aj,  i. 
denudandum,   non    remittendurave    testi-  ^  !•  4*  iS>  §  7^$  P.  489  10,  l,^  13  ;  Id. 
monium  ;  this  text  of  Ulpian  is  supposed  to  33  J  P*  48)  i9>  38,  §  7,  8,  9 ;  CoU.  LL. 
be  corrupt.               *  Mos.  8,  3,  5;  Paul.  R.^S.  4)  7»  ^  l>  5^  25, 

*  The  Jews  must  hare  been  very  oume-  §  7. 
lous  in  Rome  at  that  time  to  render  this  '  C.  Th.  9,  21,  I,  2,  5»  9J  P.  48,  lOy 
law  necessary.  8,  19*  pr. ;  C.  9,  24,  i,  2. 

*  Paul.  R.  S.  5,  25, 1. 
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Other  dcKrip. 
tluiu  of  falsuin. 


Sctm.  Llbonia- 
num. 


Lex  VifcIIia. 
Perjury. 


§  2+13- 

There  were,  however,  other  descriptions  of  the  fakum,  among 
which  may  be  reckoned  supposititious  birth.^  The  using  of  false 
weights  and  measures.^ 

An  edict  of  Claudius,  placed  within  the  penalties  of  the  Corne- 
lian laW)'  the  adscriptio  of  a  legacy  by  one  to  himself,  which,  up 
to  that  time,  was  by  the  Sctm,  Libonianum^  simply  void,^  this 
gave  rise  to  many  leg^  questions  and  special  decisions.^ 

Latins  could  be  criminally  prosecuted  under  the  lex  ViseUia^  for 
assuming  the  rights  of  freemen.^ 

Lastly,  perjury,  by  the  genius  of  the  sovereign,  rendered  the 
offender  amenable  to  public  punishment ;  but  that  by  a  deity,  sub- 
jected him  to  mere  reprobation  J 

Arcadius  annexed  the  penalty  of  in&my  to  one  who  impugned  a 
contract  entered  into  with  the  solemnity  of  an  oath.^ 


Homicidiiitny 

ptricidium, 

murder. 


Providons  of 
the  TwelTe 
Tablet. 


§  24H- 

The  next  public  ofFense  was  murder,  that  is,  bamUiSum  with 
malice  aforethought,^  which  a  law  of  Numa  punished  by  deadi,  as 
it  is  probable  that  the  law  of  the  Twelve  Tables  impose  a  like 
penalty. ^0  Accidental  homicide  could  be  atoned  by  the  old  ponti- 
fical law,^^  and  it  would  appear,  also,  by  that  of  the  Twelve 
Tables,^*  by  the  sacrifice  of  a  ram. 

The  word  paricidium  was,  originally,  the  word  used  to  signify 
murder  in  our  sense, — the  malicious  slaying  of  a  fellow  creature ; 
and  it  was  at  a  later  period  that  it  was  applied,  by  an  error  respect- 
ing the  derivation,^'  to  the  murder  of  parents.  Thus,  the  law  of 
Numa  provided,-^ 5/  quts  hominem  liberum  dolo  sctens  morti  duit 
paricida  esto.  In  like  manner,  als«,  Plutarch^^  writes, — Ijbvov  hk  rh 
liqhfiJLiav  ICktiv  Karh  TtarpoKrdvo^v  'opCo-avra  vaa-av  cufdpo^xxplai* 
iraTpoKTovCav  'irpda'€iir€iv. 

The  decemviri  adopted  this  law,  probably  nearly  in  its  original 
form,  into  the  Twelve  Tables, — ^k/  malum  carmen  incantassit^ 
malum  venerium  faxlt^  duttve^  paricida  esto*  ^i  parentem  necassity 
caput  obnubitOy  culleoque  insutus  in  proftuentem  mergitor.^ 


» I  X047,  h.  op.  J  P.  48»  lo,  19,  %  i  i 
C.  9»  is>  ly  10. 

•  P.  47,  ii»  6,  ^  I,  ft }  48, 10,  31,  %  I. 

•  C.  9,  23,  >5  P.  48,  10,  15,  pr. 

*  ^  post,  h.  op. 

*  P.  48, 16,  5,  6,^0,  n,  14,  IS,  ^  1-6. 
>C.  9,11,  1$  Co,  31,  1. 

^  P.  12. 2,  13,  §  6  ;  C.  4, 1,  2. 
*C  2,  4,  41;  Gocbofr.  ad  c.  8$  C. 
Th.  2,  9. 
'  Fcrtut  ▼.  parici,  §  40,  h.  op. 


w  Prin.  H.  N.  18,  3. 

"  Serr.  in  £cl.  4, 23  ;  in  Georg.  3,  387 ; 
Dionyi.  3,  22. 

"  Cic  pro  TuU.  51 1  Topic  17 ;  Tesum 
T.  tubjici  subijere. 

*'  Par,  an  equal,  not  pater,  and  ccdo,  to 
kill,  hence  patricide  it  difierent  from  iratri- 
cide ;  Featus  t.  parid  ^cUs  it  with  one  r. 

^*  In  Rom.  22. 

»  Gothofr.  LL.  zu  Tab.  lab.  7. 
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At  a  later  period,^  the  word  came  to  signify  an  offense  capitally 
punishable, — Sacrum  sacrove  commendatum^  qui  clepserit  raptitve 
paricida  esto. 

Under  the  kings,  the  law  punished  children  for  the  ill-treatment 
of  parents  by  curse  and  death.' 

The  next  law  which  affected  murders  was  the  lex  Cornelia  de  Lex  Cornelia  de 
sicariis^  veneficis.  et  paricidisJ  introduced  by  Sylla,  which   took  Mcariig,  ▼cnc- 

•  •'r  J  •^*.  J  t_  •  L  •  "CIS,  ct  panel- 

cognizance  or  murders  committed  by  various  means  :  by  poison  j  dyj;  ^ 
obtaining  that  one  be  falsely  condemned  to  death ;  by  ialse  witness, 
or,  if  a  judge,  by  false  judgment.  Hence,  the  law  extended  to 
constructive  as  well  as  actual  murders.  The  old  punishment  was, 
it  appears,  retained  ;  nor^is  there  any  sufficient  reason  for  believing 
that  the  lex  Cornelia  de  paricidis  was  originally  disconnected,^  and 
that  the  part  which  treated  de  sicariis  et  veneficis  formed  a  sepa- 
rate law. 

The  Ux  Pompeia  de  paricidiis^  however,  passed  by  Cn.  Pompey,  Lex  Pompeia  do 
i^hen  consul,  was  exclusively  directed  against  the  paricidium^  and  pancWw* 
extended  its  pains  against  those  who  had  murdered  a  brother, 
sister,  cousin-german,  on  either  &ther  or  mother's  side,  a  paternal 
or  maternal  uncle  or  aunt,  wife,  husband,  son-in-law,  father-in- 
law,  mother-in-law,  step-&ther,  step-mother,  step-children,  patron 
or  patroness,  knowing  them  to  be  such,  or  bad  attempted  the 
crime.  It  also  extended  to  the  mother  who  had  murdered  her  son 
or  grandson.^  It  is  to  be  observed,  that  the  &ther  had  been  omitted 
because  he  had  the  legal  right  of  life  and  death  over  his  children  ;^ 
but  Constantine  extended  it  to  the  murder  of  children.^  The 
penalty  had  a  still  further  extension  as  respects  the  consanguinity 
and  affinity  with  the  murdered  person ;  because,  if  any  one  con- 
fessed that  he  had  hastened  the  end  of  any  person,  being,  as  re- 
garded himself,  in  the  place  of  a  parent,  or  cognate,  or  any  other 
degree  of  affinity  which  is  included  under  that  term,  shoula  suffer 
the  pains  of  patricide ; — ^these  consisted  in  being  sewn  up  in  a  sack,  Punlahment  of 
together  with  a  cock,  a  viper,  Ind  an  ape^  and  thrown  into  the  ^  cuieus. 
water.^  But  if  he  confessed  the  murder  of  persons  related  to  him 
in  any  other  degree  of  affininr,  he  was  to  be  subjected  only  to  the 
penalty  of  that  part  of  the  Cofnelian  law  which  applied  to  sicarii,^ 

The  punishment  of  the  cuieus  for  patricide  clearly  was   still 
existent  in  the  age  of  Pompey  and  Nero.^^     Paulus,**  speaking  of 
his  age,  says, — Hodie  tamen  paricidae  vivi  exuruntur,  vel  ad  bestias  Later  law. 
dantur^  which,  at  a  later  period,  fell  into  desuetude.     Hadrian  ^^ 

^  Cic  de  LL.  2.  The  punishment  was  called  that  of  the 

*  Festus  V.  Plorare.  cuieus  :    this  is    the    mode    of  capitally 
'PauL  R.  S.   5y  239    51;    Cic.  pro      punishing  women  in  the  Othoman  empire, 

Milon.  4.  without  the  brute  co-«afferei^  howerer. 

*  Cic.  pro  Rose.  Amer.  25.  '  I*  4»  z8y  §  6. 

«  P.  48,  8,  I.  -  *®  P.  48,  I ;  Suet.  Nero.  45 ;  Senec.  de 

*  §  »379»  ^'  op*  clem,  i,  X5>  23  ;  Juv.  Sat.  8,  213,  sq.  13, 
»C.  9,  17,  1 5  1.4,  18,  §6.  I55>*1- 

*  The  origin  of  this  combination  is  un-         '^  R.  S.  5,  24,  ^  i. 
known,  but  it  was  probably  metaphorical.        **  P.  48,  8,  9. 
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Veneficauffly 
pouonJDg. 


Penalty. 


Slcarii,  acsawns. 


finaUy  alx^shed  the  punishment  by  the  cuUuSy  although  it  would 
appear  that  it,  nevertheless,  remained  in  use  in  some  maritime 
places. 

§  HIS- 

Veneficium  was  another  sort  of  murder,  and  consisted  in  the 
preparation  or  sale  of  poisons  for  this  purpose.^  The  punishment 
of  the  culius  was  inflicted  on  Publicius  Malleolus,  for  killing  his 
mother,  who  was,  on  his  condemnation,  led  to  prison  with 
wooden  pattens  on  his  feet,  and  his  head  covered  with  a  bag  of 
wolf's  skin.* 

When  Sylla,  during  his  dictatorship,  in  671  a.u.c,  passed  the 
lex  Cornelia  de  sicariisy  veneficis  et  pdricidisj  alterations  were 
made  with  reference  to  this  •offense,  and  it  was  provided,  that 
whoso  had  made  up,  sold,  bought,  or  possessed  poison,  with  intent 
of  murdering  a  man,  should  be  liable  to  a  judicium  publicum^  the 
consequence  of  which  was  excommunication,^  except,  of  course, 
in  the  case  of  their  being  administered  and  death  following,  when 
this  crime  clearly  became  a  paricidium  or  patricidiumy  as  the 
case  might  be. 

In  the  imperial  age«  this  crime  was  punished,  in  magistrates,  by 
transportation,*  capitally  where  the  culprit  belonged  to  a  respect- 
able station,^  and  by  crucifixion,  or  condemnation  to  the  beasts, 
where  of  low  condition.^  Constantine  abolished  the  punishment 
of  the  cross  among  Christians  for  obvious  reasons.®  Thus, 
Trebonian  has  substituted  the  word  furca  for  crux ;  hence,  being 
thrown  to  the  beasts  was  the  common  punishment  which  remained 
for  the  dregs  of  the  people,  and  we  find  more  distinguished  homi- 
cides demanding  lions.'^  The  antiquity  of  this  punishment  is 
evidenced  in  the  Old  Testament  in  the  case  of  Daniel. ^° 

In  England,  all  attempts  to  commit  felonies  are  misdemeanors 
at  law. 

§  2416. 

Sicarii  were  those  who  went  about  armed,  to  kill  or  steal ;  for 
anciently,  going  armed  within  the  cjty,  was  not  permitted.**  They 
derived  their  appellation  from  sica^^^  a  short  sword,  skene,or  stiletto, 
which  these  persor\s  carried ;  hence,  sicarii  may  be  translated  by 
the  word  assassin,*'  and  an  example  of  a  murder  committed  in  a 


*  Flori  ep.  Lit.  68,  fin. 

*  Ad  Herren.  x,  13  i  Oroaus  5,  x6. 
*Cic.  pro  Cluent.  54$  Paul.  R.  S.  5, 

A3,  ^  X  ;  Marcian  P.  48,  8,  3,  pr. 
^  Aquc  et  igni  interdictio,  Cuj.  14, 4. 

•P.  48,  8,  1$;    P.  4«.   »9»   '55   ?• 

48,  22,  6,  §  2  s  Ludan  in  Tok.  aeu  amicit. 
Cop.  Luc.  6,  p.  77. 

*  Paul.  R.  S.  5,  23,  S  X. 
7  P.  48,  8,  16. 

*  Hennia  Sozomen.  Hitt.  Eccl.  x,  8. 

*  Tertull.  de  Specttcal.  «i,  «ab  fin. 


*•  Dan.  6. 

l^  Plant.  Aulul.  3,  2,  2  {  FL  Joseph. 
Ant.  Jud.  20,  7,  §  5  ;  QuinctiL  Lwt.  OiaL 
xo,  I,  §  12. 

>*  Here  we  recognise  the  preieBt  Roa»a 
practice. 

'*  These  were  s  mountain  tribe  of  the 
hilli  aouth  oi  the  Caspian,  whence  aa 
Imam  came  to  govern  a  colony  in  the 
Lebanon,  Gibb.  D^ne  and  Fall,  toL  t, 
ch.  64*  p.  59,  ed.  Milman. 
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ivood  by  these  persons  in  the  consulate  of  Sila  P.  Scipio  and  D. 
Brutus,  is  preserved  in  Cicero ;  ^  so  that  the  crime  of  sicaria  was 
equivalent  to  that  of  cutting  and  maiming,  with  intent  to  kill  or  do 
bodily  harm,  in  England,  punishable  under  Lord  Ellenborough's 
act. 

This  offense  must  have  been  very  frequent,  and  have  risen  to  a 

freat  height,  to  render  an  express  law' for  its  suppression  requisite. 
t  probably  increased  on  account  of  the  disturbed  state  of*  the 
commonwealth  at  this  period,  and  the  number  of  persons  whose 
life  had  been  engaged  in  lawful  or  unlawful  violence. 

• 

§  HI?- 

There  were  other  less  important  and  less 'well  defined  offenses.  Other  offensei 
"which  were  included  under  the  lex  Cornelia  de  sicarih^  veneficis  et  '^^^^^^ »»  '*»« 
paricidiisj  or  which  were  engrafted  upon  it  by  later  Scta.^    The  cornipting* 
receiving  money  by  a  magistrate,  to  support  a  false  capital  charge,  magistrates, 
and  bearing  £dse  witness  in  such,'  were  included  in  the  express  ?»^nyns  P«r- 
terms  of  the  law,  which  was  afterwards  extended  to  the  castration  n",2«.  ^^' 
of  freemen  or  slaves,^  and  human  sacrifices,^  by  such  decrees  or 
imperial  constitutions.     The  punishment,  as  has  been  already 
seen,  was  exile  and    death   for  the  baser  class  ;^    nor  did   it 
matter  whether  death,  which  was  intended  to  result  from  the 
act,  really  occurred  or  not.^ 

Death  caused  in  the  beat  of  passion,  or  by  pure  carelessness.  Casual  homi- 
was  more  leniently  punished,  regard  being  had  to  the  peculiar  ^^^* 
circumstances  of  the  case ;  so  that,  in  some. cases,  no  criminal 
punishment  at  all  was  inflicted,^  and. the  persons  interested  in 
punishine  it  were  left  to  their  fiivil  remedy,  as  in  England. 

Scopelismus^  a  crime  which  occurred  in  Arabia,  and  consisted  in  Scopelismus. 
threatening  death  by  placing  stones  on  an  enemy's  land, — Indicio 
futuros^  quod  si  quis  eum  agrum  coluisset  malo  letho  periturus  essety 
insidiis  eorum  qui  scopulos  posuissent^  was  threatened  with  anim* 
adversio  extraordinaria  in  the  later  law. 

Injuring  the  banks  and  dykes  of  the  Nile,^^  in  Egypt,  was  Injuring  the 
punished  extraordinarily,  according  to  the  dignity  of  the  person ;  *'?"{"  n-?^** 
and  cutting  down  sycamores  planted  dong  the  dykes,  by  con- 
demnation to  the  public  works  or  mines,*  according  to  the  culprit's 
condition.  •  '  ^ 


'  Cic  Bnit  a2. 
«  P.  48,  8,  13. 
'  Coll.  LL.  M06.  I9  3 ;  Cic.  pro  Clnent. 

54.  55>  57;  ^-  48»  8»  i»  jw-  h  '  5  W-  3» 
pr.  §  I,  a  j  Id.  4y  pr.  $  Paul.  R.  S.  5,  23, 

%i,io;  I.4,i8,§5. 

*  P.  48,  8,  3,^3,4;  ia.4,%»5  Id.55 
Suetr  Domit.  7  \  Amm.  Maic  18,  4  $ 
Paul.  R.  S.  513,  §  135  C.  4,  41,  1,  2; 
N.  14a. 

*  Plin.  H.  N,  30,  3 }  Paul.  R.  S.  5,  23, 
§  16. 


"  Paul.  R.  S.  59  23»  §  X  ;  P.  48,  8,  3, 
§  5 ;  Id.  16. 

»  P.  48,  8,  7,  14  J  Paul.  R.  S.  5,  23, 
§  3  }  C.  9,  16,  7. 

•  P.  48,  8,  1,  s  »-5;  W-  3»  %  65  W.  4, 
^  I :  Id.  7,  9,  12  J  Paul.  R.  S.  5,  23^  §  3, 
8,  22,  19  ;  CoU.  LL.  Mos.  i»  6,  8, 9^  10  \ 
C.  9,  10^  1-5. 

'P. 47,  iiy  9,  Ulpian.  This  is  p(ac- 
tised  in  Ireland  in  the  nineteenth  century ! 
»•  Id.  10. 
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Incendiumy 
anon. 


lacintitioni 
and  witchciaft. 


§   2418.       . 

Incendium^  or  arson,  was  marked  out  for  punishment  by  the 
Twelve  Tables,*  and  was  afterwards  included  in  the  Ux  ConuliaJ 
Under  the  emperors  the  punishment  for  willful  incendiarism  was 
invariably  death,^  and,  under  aggravated  circumstances,  the  pain  of 
burning  alive  i*  but  the  punishment- for  setting  |ire  to  a  building  by 
neglect,  depended  indrely  upon  the  circumstances  under  which  it 
happened.^ 

§  2419. 

The  Twelve  TaMes^  provided  for  the  punishment  of  incan- 
tations and  witchcraft,  particularly  for  the  promise  of  £ivorable 
harvests  —  Dir/t  precationes  carmina  et  devotiones  •  •  .  quis 
creditur^  animas  numinibus  infemis  sacrari^  otherwise  called  mala 
sacrificia  and  sacra  impia.^  These  offenses,  formerly  protected  by 
the  State,  were  later  brought  under  the  Cornelian  law  by  a  Sctm, 
when  of  an  aggravated  nature  \^  and,  in  like  manner,  the  exercise 
or  even  knowledge  of  magic  arts,  for  the  purpose  of  bewitching 
any  one  or  setting  him  fast,  were  severely  punished.*^  Akin  to 
these,  was  the  punishment  of  baruspiceSy  or  soothsayers,  astro- 
logers or  mathematicians,  and  other  felse  prophets.**  These  arts 
were  under  the  protection  of  the  Government  even  in  the  time  of 
Constantine,  a.d.  321,*^  but  Constantius  peremptorily  forbade  all 
such,  A«D.  357**'  Julian  the  apostate,  however,  was  accompanied 
by  baruspices  in  his  campaigns  j*^  and  an  attempt  was  made  in  a.d. 
408,  on  the  metropolis  being  sorely  pressed,  to  take  the  advice  of 
such  persons.*^  Nevertheless  they  were  often  consulted  in  private 
matters.  Although  Constantine  forbade  this  practice  in  private 
affairs,*^  he  permitted  it  at  public  altars  ;*/  and  Valentinian,  in  a.d. 
371,  held  the  practice  of  baruspices  without  malicious  intent  to  be 
not  punishable.*^ 


*  P-  47»  9»  9- 

'P.  4S,  8,  i»  pr.;  CoU.'LL.  Mot. 
11,  5.  ^  • 

»  P.  48,  8,  10 ;  P.  47,  9,  Ji,  %  I ; 
Coll.  LL.  Mos.  12, 4, 5*  6,  7 ;  Ptul.  R.  S. 

5>  3»  %  ^9  5>  »o>  §  »»  »•  5- 

•  P.  48,  19,  »8,  %  w  5  P.  47.  9>  9- 
•P.  I,  15,  4;   P.  47,  9,  11;   Coll. 

LL.  Mot.  12.  2,  3,  5,  6,  7 ;  Paul.  R.  S. 

•  PUn.  H.  N.  28,  4  (2) ;  %rviut  ad 
£cl.  8,  99  J  Seneca  nat.  quaest.  4,  7; 
Augusdn.  de  civ.  dei.  8,  191  §.2414, 
h.  op. 

7  Tac.  An.  2,  69 ;  MeifU.  obi.  8,  4. 

■  Paul.  R.  S.  5,  23,  §  15. 

•P.  48,  8, 13. 

»«Paui     R.    S.     5,     23,     §     15-185 


Apuleius  Apol.  i,  p.  377,  ed.  Ondcod; 
Amm.  Mare.  28*  i,  26 1  C.  Th.  9,  16, 
3>  4»  5»  6»  7»  io>  "  J  C.  9,  18,  4,  6, 7, 9. 

"  Cic  divin.  i,  2»  41,  2,  ii,  i8»  22| 
de  nat.  deor.  2,  ^j  ad  hm.  6,  6,  3 ; 
Dionys.  3,  795  Liv.  5,  15,  27,  375  GcU. 
N.*A.  45$  Cic  CatiL  3,  8;  Ded.  de 
Hanitp.  reap.  12 ;  de  LL.  a,  9  ;  VaLMu. 
I,  I,  i«;  Tac  An.  11,  15;  OrelL  inscr. 
2|  n.  2293- 5*6  ;  Lamprid.  Alex.  Sct.  44. 

"  fc.Th.  i6,  io>  X. 

"  C.  Th.  9,  16,  4,  6 ;  C.  9,  18,  5,7. 

>^  Amm.  Marc  23,  5,  10,  25,  2,  7. 

*^  Zonmui  5, 41  ^  Gochofr.  ad  »;  C 
Th.  9,  16.  • 

"  C.  Th.  9,  16,  2. 

>'  C.  Th.  9,  16,  9. 

"  C.  9,  18,  3  ;  C.  Th.  9,  16,  J,  a. 
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But  Justinian  forbade  it  under  all  circumstances.^  The  Chal-  FinaUy  lup- 
deans,  or,  the  casters  of  horoscopes,  and  astrologers,  termed  ^^Jl^ ^^'^ '"^^ 
mathematicians  by  the' vulgar,*  arioles,  those  ^  who  interpreted 
and  prophesied  from  signs  and  dreams^'  were  akin  to  the  hams- 
picesy  and  continued  their  practices  despite  the  stringent  decrees 
issued  against  them  under  the  republic,^  and  by  Pagan^  and  Christian 
emperors.^ 

§  2420. 

The  laws  respecting  violence  appear  to  have  had  their  origin  in  De  ▼!. 
the  turbufent  period  of  the  seventh  century ;  for,  before  that  time, 
this  ofFense  was  included  in  the  laws  against  lese  majesty  and  armed 
marauders,  who  frequented  the  streets  and  neighbourhood  of  the 
capital,  under  which  they  were  punishable  ;  but  at  the  epoch  above 
referred  to,  this  crime  appears  to  have  reached  such  a  height  as  to 
call  for  the  special  interference  of  the  legislature,  probably  on 
account  of  the  difficulty  of  bringing  many  violent  acts  within  the 
provisions  of  the  law  against  treason ;  consequently  the  Ux  Plautia  Lex  Plantia 
or  Plotia  was  passed,  a.u.c.  675,  under  the  consulate  of  Catulus  ^^  ▼<• 
and  Lepidus  at  the  instance  of  P.  Plautius  or  Plotius,  the  then 
tribune,  which  constituted   this  an  oiFense  distinct  from   those 
before  named.      Q.  Lutatius   Catulus   is   mentioned  as  having 
introduced  a  law  to  the  same  effect,  iVhich  is  probably  identical    • 
with  that  referred  to,  because,  on  the  death  of  Sylla,  Lepidus, 
afterwards  slain  in  Sardinia,  in  conjunction  with  Catulus,  espoused 
the  cause  of  Marius,  and  the  city  was  thrown  into  a  state  of  dire 
confusion  ;  hence  Catulus  probably  joined  Plautius  in  getting  this 
law  passed.? 

The  person  was,  in  conformity  with  this  law,  liable  to  a  capital 
indictment,  who  had  conspired  against  the  State ;  committed  acts 
of  sedition  «against  the  Senate }  violence  against  magistrates ; 
appeared  armed  or  congregated  with  other  armed  men  in  a  public 
place  ;  attacked  or  entered  the  houses  of  the  citizens  with  stones, 
fire,  or  sword ;  unlawfully  ejected  the  possessor  from  a  iarm  by 
force  and  arms,  or  taken  refuge  th^re,  or  caused  others  to  commit 
such  acts.  Such  violent  aggressors  were  deprived  of  the  benefits 
of  usucapion  by  this  law,  and  it  was  punished  by  excommuni- 
cation.^ 

It  was  under  this  law  that  Catiline  and  his  conspirators,  P. 
Clodius,  P.  Sextius,  and  others,  were  arraigned.^ 

*  Cic.  diTin.  2,  41.  *  C.  Th.  9,  16^  4,  6»  Sy  12  $  C.  9,  iS, 
'  A.  Cell.  N.  A.  I,  9.                                 5,  7  $  C.  i»  4,  19. 

'Cic.  nat.  deor.  1,20;  de  divin.  1^%^         7  (Ascon.)  in  Milon.  35,  p.  55;  Qrell. 

2)  48.  Sallittt.  Catil.  31  $  Schol.  Bob.  in  Vac  lo^ 

*  Val.  Max.  i,  3,  2.  2,  p.  320  ;  Orell.  Cic.  Att.  2)  24;  declam. 
'  Dio  Cass.  49,  43,  56,  25,  57,  15;  de  Harusp.  resp.  8  ;  pro  Cselio  29. 

Suet.  Tiber.  36  $  Tac.  An.  2,  32,  129  52 ;  '  Aquae  et  igni  interdicdo. 

,Ulp.  in  CoIL  LL.  Moi.'i5,  2 ;  Paul.  R.  S.  '  Hein.  A.  R.  4,  iS,  §  66,  ibique  cit.; 

5,  21,  ^  i>  3,  4 )  C.  9,  i>,  2.  Sigon.  jud.  2,  13,  p.  568,  sq. 
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§  2+11. 


Lex  Pompeia  I#ter,  Pompey,  in  his  third  consulate^  introduced  the  Lex  ie  v/, 

de  Ti  merely       whlch  was,  nevertheless,  not  #a  law  of  general  application,  but 
transitoiy.  directed  against  murders  in  the  via  Appia ;  and  the  arson  of  the 

house  of  M.  Lepidus,  for  the  cognizance  of  which  a  new  ^juestor 
was  appointed,  and  which,  therefore,  had  no  permanency. 

§  2422. 

Lex  Jalia  de  w\       ^^^^  ^^^  ^^  °^^^  important  of  tfais  was  the  lex  yuJia  de  vi 

pubiica.  fmblica^  which  punished  this  offense  by  exile,^  and  the  lex  yulia  de  vi 

fublica  and  privata.     It  is  not  dear  whether  the  first  oAj  or  both 

were  passed  by  Julius  Caesar,  in  which  case  the  two  first  are 

identic,  or  whether  both   or  only   the  second  was  passed  by 

Augustus  ;'  in  either  case,  it  is  clairtfaat  both  formed  the  basis  of 

the  later  law. 

Heads  of  the  The  heads  of  the  lex  Julia  de  vi  puhlica  £i  privata^  collected 

***  J"^**  **«  ^     and  conjectured  by  Sigonius,  are  also  quoted  by  Heineccias';  but  it 

private^  accord-   "D^ust  be  remarked,  that  some  of  the  provisions  an  supported  by 

ing  to  Sigoniui.   mere  inferential  evidence. 

The  collecting  of  arms  and  missile  weapons,  by  any  person  in 
his  house  or  field  in  the  'country,  except  for  the  purpose  of  the 
chase,  travel,  navigation,  sale,  or  which  have  been  a^uired  by  in- 
heritance. 

Confederating  to  cause  riot  or  seditbn,  and  having  slaves  or 
.  freemen  under  arms. 

The  appearance  of  any  person  of  the  age  of  puberty,  in  public, 
with  a  missile  weapon. 

Setting  a  vicious  example,  by  tumultuously  and  violently  break- 
ing open  country  houses,  and  seizing  upon  the  pcpperty  therein 
contained  with  force  and  arms. 

Violently  taking  fi'om  a  fire  anything  but  materials. 

FordUy  debauching  a  boy  or  woman  or  any  one  eke. 

Being  present  at  a  fire,  arihed  with  swords  or  other  missiie 
weapons,  for  the  purpose  of  vidently  seizing  upon  the  property  or 
preventing  the  owner  saving  his  property. 

Expelling  the'  possessor,  by  means  of  a  concourse  of  armed 
men,  fi-om  his  house,  farm,  or  ship,  or  violendy  assaulting  him  by  a 
riotous  assembly  of  people,  or  by  summoning  men  to  do  such  act. 

The  causing  a  fire  by  an  assembly*  ox  concourse,  riotous,  or 
seditious  crowd  of  persons. 

Unlawfully  confining  or  keeping  any  man  in  durance. 

Obstructing  burial  by  violence,  whereby  that  appertaining  to 
the  foneral  is  knocked  about  and  dispersed. 

Abuse  of  magisterial   power  and   authority,  by  one  in  that 

*  Cic.  Phillpp.  I,  9.  *  P.  48,  7,  2-6,  S  f  PaiiL  R.  S.  5, 269  §  3, 4. 
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portion,  by  slaying  a  Roman  citizen,  pending  an  appeal,  beating 
him^^or  causing  anything,  to  be  done  to  him,  or  placed  on  his  necK, 
for  the  purpose  or  torturing  him. 

Insulting  or  striking  any  legate,  orator,  or  imperial  o£Eicer, 
of  the  dignity  of  a  count* 

Confining  or  preventing  an  accused  person   from  appearing 
within  a  certain  time. 

Obstructing  the  administration  of  justice,  by  preventing  the 
judicesy  or  him  who  has  authority,  from  judging,  lawfully  decree- 
ing, executing,  and  acting,  as  by  law  required. 

Injuriously  exacting  the   representation  of  public  games  or 
money  from  an  unwilling  person  publicly  or  privately. 

Being  unlawfully  with  a  weapon  in  an  assembly,  or  where  a 
court  sits  publicly,  except  such  as  keep  men  for  sporting  purposes, 
'  who  fight  with  wild  beasts. 

Calling  men  together,  and  doing  violence,  whereby  some  one  is 
beaten  or  struck,  though  he  be  not  killed. 

Plundering,  breaking  into,  or  by  force  and  arms  entering  the 
house  of  any  person  in  town  or  country. 

The  collecting  new  f  illefgal)  taxes. 

The  kx  Julia  ie  vi  privata  enacted  that  whosoever  caused  a  Lm  Julia  dcTi 
riot  or  tumultuous  assembly,  whereby  any  one  was  prevented  P"^*** 
from  being  brought  to  justice ;  or  instituted  a  prosecution  against 
the  slave  of  pother,  expelled  him  by  force  and  .arms  from  his 
farm,  by  means  of  a  tumultuous  assembly,  was  within  the  scope 
of  this  law ;  also  those  creditors  who  shall  have  seized  the  property 
of  their  debtors  without  judicial  authority — all  such  should,  on 
conviction,  be  amerced  by  publication  in  the  third  part  of  their 
property,   and  be    incapacitated    from  attaining  the  dignity  of 
senator,  or  even  that  of  a  decurion ;  but  at  a  later  period  these 
penalties  were  increased  ;^   for,  under  the  emperors,  the  baser 
class  was  punished  capitally,  and  the  more  respectable  by  trans- 
portation.^ 

The  attack  upon  private  houses,'  by  force  and  arms,  and 
abduction,^  were  punished  separately. 

A  remarkable  feature  in  this  law  was  the  power  of  the  praetor, 
to  Vhom  the  jurisdiction  over  this  quastio  was  intrusted,  to  dele- 
gate his  power.* 

§  2423. 

Plagium  w^    man-stealing,  and   was   constituted   a   distinct  LezFabiade 
offense  by  the  lex  Fabia^  which  was  directed  against  such  as  con-  P^*8*°* 
cealed,  sold,  confined,  or  bought  an  ingenuous  Roman  citizen, 
freedman,  or  the  slave  of  another,  and  the  accomplices  of  ^each.' 

»P.4S,6,  10,^3  5  P.  48,  7,  ?,  pr.|  *P.  48,  6,  5,§a5  Id.  65  C.9,  12,3; 
Paul.  R.  S.  5,  a6,  f  i,  3 }  C.  Th.  9,  10,      C.  Th.  9,  24;  C.  Th.  9,  25  ;  C.  9, 13, 

i»  »»  3>  9*  »»»  6,  7  J  I.  4,  18,  i  8.  I ;  I-  4»  >8>  h  8. 

*  Paul.  R.  S.  5,  26,  ^  X.  *  P.  I,  21,  If  pr. 

"  P.  48,  6,  II ;  PauU  R.  S.  5,  3,  §  3.  •  Cic.  Rabir.  3. 
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Originally  the  penalty  for  this  oiFense  consisted  in  a  pecuniary 
fine  ;^  but,  at  a  later  period,  the  Prafecti  urbi  at  Rome,  and  the 
Pr asides  in  the  provinces,  took  cognizance  of  this  offense,  extra 
ordinem^  with  power  to  condemn  the  baser  class  to  the  mines,  or 
crucifixion,  and  to  relegate  the  more  respectable,  and  to  deprive 
them  of  half  their  property.  The  reason  of  this  severity  was  that 
the  offense  indirectly  interfered  with  the  public  liberty. 

If  a  sbve,  with  the  knowledge  of  his  master,  had  carried  ofF, 
sold,  or  concealed  the  slave  of  another,  the  punishment  was 
directed  against  such  master ;  but  if  the  slave  had  acted  of  his  own 
motion  he  was  condemned  to  the  mines.' 

The  constitution  of  Diocletian  made  this  offense  capital  in  the 
city,^  and  by  another  of  Constantine,  a  slave  or  freedman  was  to  be 
condemned  to  the  beasts  for  the  first  offense,  and  a  freeman  to  be 
exposed  in  the  public  games,  and  slain  before  he  had  the  oppor- 
tunity of  defending  himself.^ 


Lawtin  lup- 
proBon  of 
adulteiy  and 
unchaftity. 


Bfarital  jorit- 
dicdoii. 


§   2424. 

Offenses  against  chastity  were  punishable  in  the  most  remote 
ages  by  the  customary  law,  and  that  of  religion  ;  for,  by  the 
law  of'^Numa,  no  woman  known  to  be  the  concubine  of  a  married 
or  single  man,  was  allowed  to  approach  the  altar  of  Juno  ;^  and  in 
a  later  age,  the  seduction  of  a  respectable  woman  or  vii^gin,^  or 
the  irregular  conduct  of  a  matron,^  exposed  such  to  a  prosecution 
on  the  part  of  the  aediles. 

The  father,  husband,  or  blood  relations  had,  however,  the 
power  of  punishing  this  offense,^  in  the  earlier  ages ;  and,  by  these 
means,  for  the  most  part,  it  was  checked. 

The  husband  derived  this  jurisdiction  from  the  Manusy  which 
implied  the  power  of  punishing  more  trivial  offenses  of  his  own 
mere  authoritv  ;  but  in  the  case  of  those  of  a  more  grave  nature, 
such  as  woula  intitule  him  to  put  away  his  wife,  hp  was  obliged  to 
assemble  her  relations,^<^  within  and  including  the  degree  of  cousin 
german,  for  so  far  extended  the  right  of  the  kiss  of  friendship.^^  On 


*  Paul.  ap.  AucL  Coll.  LL.  Moa.  14,  2. 
'  P.  48,  15,  3f  6,  §  ft;  CoU.  LL.  Moa. 

*  Panl.  L  c  et  Ulp.  Coll.  LL.  Moa. 
14*  3«  *  a  9.  20,  7. 

*C.Th.9,  18,  15  P-  48.  »3»  4»iaj 
P.  48,  15,  ly  7  \  Coll.  LL.  M08.  14,  2,  3 ; 
Co,  20,  7,  16 ;  L  4,  i8y  §  16. 

*  Featua  ▼.  Pellicca ;  CelL  N.  A.  4,  3  ; 
P.  50, 16,  144$  P.  48,  6,  II  $  Paul.  R.  S. 

5»3.  §3J  ^'3^  ">3>  P-48»fi»5i§aj 
Id.  6 ;  C.  Th.  o,  24  {  C.  91  25  \  C.  9, 
13,1;  L4,i8,  §8. 

7  VaL  Max.  6,  i,  8 ;  Lir.  8,  22 ;  P. 
50,  16,  46,  §  I.  Matet  /amiliaa  haa  thia 
aignification  in  thia  place. 


*  So  here  matrona  ia  the  equhraleat  of 
mater  fiuniliaa  above.  P.  48^  5^  13,  pr. ; 
P.  23,  2,  41,  §  X. 

*  Val.  Max.  6,  i,  3, 6. 

'^Dionys.  2,  25;  Tac.  An.  13,  32; 
A.  Cell.  N.  h .  ff o,  23.  Walter  would  in 
thia  paaaage  read  facit  for  fecxt,  Ges.  d. 
R.  R.  ^  498,  n.  85,  to  obviate  the  diffi. 
culty  of  the  huaband  retaining  hia  jodidal 
power  after  divorce. 

'*  Polyb.  ap.  Athenaram,  iCy  56,  p.  114; 
(Schweigh)  PUn.  H.  N.  14,  14  (13)}  P. 
38,  10,  10,  ^  7  5  P.  2,  4,  4,  ^  2;  Jm 
oaculi  Plut.  quaest.  Rom.  6,  devyt.  molier. 
cd  Reiak.  t.  7,  p.  5. 
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bis  wife  in  the  fact  of  adulteiy,  the  husband  might  slav  her  with- 
out more  ado;^  but  if  the  wife  was  not  in  manu^  ne  left  her 
punishment  intirely  to  her  £ither  and  the  cognates.^  Even  where 
wives  had  killed  their  husbands,  the  relatives  could  anticipate  the 
criminal  tribunals  of  the  country ;'  and  these  family  tribunals 
indured  untill  the  age  of  the  earlier  emperors,^  b|Ut  gradually  fdi 
into  desuetude  after  that  time. 

S  2^425. 

With  the  decline  of  morality ^^  several  laws  were  passed  |K>  Lei  Julia  de 
restrain  adultery,  of  the    exact    provisions  of  which  we  are  «iuiteriit. 
uninformed,  as  they  were,  for  the  mpst  part»  superseded  and 
repealed  by  the  lex  Julia  de  adulteriis  of  Augustus,^  the  first  pro- 
vision of  which  wtas  directed  against  adultery  in  its  proper  signifr- 
cation  of  fornication  committed  with  the  wife  of  another,  which 
by  this  law  was  converted  into  a  public  off€;nse,  by  allowing  any 
person  whatever  to  institute  a  prosecution  for  it,  under  some 
special  limitations,  among  which  was  the  limitation  of  the  prose-  Ltmitadont  of 
cution  to  five  years  from  the  date  of  the  offense  committed.^  the  lex  Joiu. 

Again,  neither  the  husband  nor  a  third  party  yfZA  competent  to  Suit  not  proM- 
indict  the  woman,  or  the  adulterer,  so- long  as  the  husband  did  not  eatable  durante 
divorce  his  wife  :®  hence,  the  indictment  premised  the  dissolution  ""*'"*<^*^- 
of  the  marriage  of  the  adulteress  by  divorce,  within  five  yc^^lj^i 
provided  the  husband  were  still  living.^  ^'v 

Another  peculiarity  was,  that  the  right  of  pre-indictment,  on  Hutband*t  and 
the  part  of  the  husband  and  father,  indured  sixty  days  from  the  i»thcr*t  right  of 
date  of  such  dissolution,^^  aft^r  which  period  expired,  any  one  P^-'adictment. 
might  prosecute  who  liked,  evei^  the  father  or  husband^  though 
jure  extraneo  within  four  months,^*  at  the  expiration  of  which 
total  term  of  six  months,  or  of  five  years  complete,  fi'om  the 
date  of  the  offense,  the  indictment  was  statute  run.     If  the  hus- 
band were  dead,  the  father,  or  any  third  party,  had  the  right  of  pro- 
secution, but  onlv  before  the  expiry  of  the  six  months  from  offense 
committed;  so  tnat,  in  this  case,  the  longer  period  of  five  years 
was,  in  fact,  a  dead  letter.^'    Afterwards,  however,  Diocletian  tulMeqaent  alte- 
abolished  the  limitation  of  the  six  months,  the  quinquennial  limita-  ntions. 


'  G«1L  1.  c.  Meconius'  case  must  have 
been  one  of  unusual  severity :  probably  it 
;  irregular  to  kill  a  wife  for  drinking  wine. 


Val.  Max.  6,  3>  9;  Plin.'H.  N.  14*  14 
(13]$  Serviuaad  i£n.  i,  737. 

*  Liv.  jo^i  18  ;  PUn.  1.  c.  Tac.  An.  2, 
50 ;  Suet.  Tih.  35. 

*  Val.  Max.  6»  3,  S  $  Liv.  epit  58. 

^  Tac.  Ann.  2,  50,  13,  32  ;  Suet.  Tib. 

35- 

'  Hon  Carm.  4.  5,  %i,  sq. ;  Id.  Serm. 

I,  29  127  ;  Id.  Od. 

'  Coll.  LL.  Mos.  4,  2 ;  P.  48,  5,  I ; 
and  there  anent,  P.  48;  5  ;  C.  Th.  9,  7  \ 

VOL.    III. 


C.  9,  9.  Festus  V  adulter  qua«  ad  clt§ram 
uxorem. 

'  P.  48,  16,  I,  §  105  P.  48,  S,  29, 
§  6,7. 

•  P.  48,  5,  iXy  ^  10  s  Id.  26,  pr.  5  C.  9, 
9,  11. 

»  P.  48,  5»  49,  §  5. 

*«  Coll.  LL.  Hoe.  4,  4;  P.  48,  5,  2, 
^8;  Id.  3,  4,  pr.;  Id.  14,  §  2j  Id.  15, 
pr. ;  Id.  30,  ^  I ;  Tac.  An.  2,  85. 

"  Coil.  LL.  Mos.  4,  4;  P.  48,  5,  4y 
§  I ;  Id.  4,  §  I,  2 }  Id.  iiy  §  5,  6  i  Id. 
^S*hS\  C.  9,  9,6. 

»« P.  48,  5,  *9;  §  5- 
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ProKcution 
after  death  of 
adttltereik 


Penalty  of  the 
iez  Julia.  ^ 


Lex  Julia  de 
adult,  did  not 
extend  to  the 
contubernium 
ofilaves. 


tton  forming  the  only  bar.^  Constantine  limited  the  right  of  prose- 
cution to  the  nearest  relations,'  A  simultaneous  prosecution 
against  both  of  the  guilty  parties  was  not  permitted,  but  the  prose- 
cutor had  his  option  as  to  which  he  would  conunence  with.' 

When  the  adultenr  first  became  known  after  the  wife's  decease, 
the  prosecution  could  be  nevertheless  instituted  against  the  adul- 
terer, provided  the  quinquennial  limitation  had  not  expired.^  It 
was,  moreover,  admissible  against  the  adulteress,  notwithstanding 
her  having  remarried,  and  being  at  the  time  so  married,^  under  the 
condition  of  suit  being  brought  first  against  the  adulterer,^  if  still 
alive,'''  but  it  would  only  He  against  the  woman  provided  the 
impending  prosecution  had  been  denounced  to  her  before  her 
entry  anew  into  wedlock.*    Diocletian  removed  this  restriction.^ 

The  penalty  inflicted  by  the  lex  Julia  on  the  guilty  parties,  con- 
sisted in  a  fine  on  their  property,  together  with  relegation  to  some 
island  ;^^  and  no  one  was  allowed  to  intermarry  with  the  adulteress, 
under  the  penalties  of  lenocinium ;^^  but  at  a  later  period,  the  adul- 
terer was  punishable  by  death,^'  whether  free  or  bond.^'  On  the 
other  hand,  the  older  law  of  arbitrary  vengeance^*  was  restricted  by 
the  lex  Julia y  this  right  was  saved  in  fiivor  of  the  father,  under  con- 
dition that  he  discovered  the  adulterer  in  his  own  house,  or  in  that 
of  the  husband,  and  that  he  slew  both  together  on  the  spot.^^  But 
the  husband  could,  under  no  circumstances,  slay  the  wife  and  the 
adulterer  caught  in  the  act,  only  in  case  he  belonged  to  a  certain 
class  of  persons  specially  designated  in  the  law  s  ^^  he  was,  how- 
ever, allowed  to  detain  him  in  the  house  twenty  hours,^^  a  regula- 
tion which  applied  not  only  to  a  legal,  but  also  to  a  natural 
marriage,  and  was  extended  to  the  bride  elect,  and  even  to  the 
concubine,  under  certain  circumstances.^* 

The  lex  Julia  did  not,  however,  extend  to  the  contubernium  of 
slaves,^^  nor  to  women  of  low  occupation  and  mode  of  life  ;  nor 
was  the  fornication  of  a  married  man  with  an  immarried  woman 
considered  an  adulteriumy  but  a  simple  stuprum^  and  punishable 
only  in  so  far  as  the  latter  might  be  so  in  the  particular  case.*° 


*  C.  9,  9,  aS. 

*  C.  9»  9»  30y  this  it  receired  in  France. 

»p.  48,  Sf  i5»  M»9;  w-  i7.Mi 

Id.  3a,  %  1 5  Id.  39,  §  6  ;  C.  9,  9,  8. 

*P.  48,  5,  II,  %  4i  I<*-39f§*i  I**- 
445  C.  9,  9,  S,»8. 

,   »  P.  48,  5.  39»  §  »• 

*  p.  48,  5,  a,  pr.  J  Id.  5,  17,  §  6  J  M. 

19,  §2,  3. 

'  P.  481  5>  i7»  §  7  J  !<*•  »*>  I9»  P'  %  I- 
•P.48,  5,  a,  pr.jld.  16,  pr.  §  1-65 

I<J-  39>  %  3  I  C.  9>  9>  14- 

'  C.  9,  9,  28. 

w  Paul.  R.  S.  a,  26,  §  14  j  Tac.  An.  2, 
85;  Ptin.  ep.  6,  31. 

"P.48,  5,  ii,§i3;  W.  29,  §  li  C. 
99»  9>  »7- 


'*  Capitol  Opil.  Macr.  12  }  Amm.Marc. 
28,  II,  16;  C.  9,  9,  30,  ^  X  ;  C.  Th.  XI, 
36,  4$  I.  4,  18,  §4;  N.  134,  xo.  Also 
adultereM,  Amm.  Marc,  ao,  x,  aS,  45. 

"  P.  48,  2,  5  5  Id.  33 1  C.  9,  9, 26. 

>«  GeU.  N.  A.   10,  23 }  VaL  Max.  6, 

h  135  P-34.  9>  16,^1. 

*'  ColL  LL.  Mot.  4, 2,  8,  9,  la  i  PaoL 
R.S.  a,  26, 2$  P.  48,  5, 20, 21, 22,  23,  32. 

*?  Coll.  LL.  Hos.  4,  3,  10,  12  $  Paul. 
R.  S.  2,  26,  §  4,  5,  6 ;  C.  9,  9,  45  P.  4«, 
5,22,  §  4}  Id.  24,  38,  §8,  9 J  ld.4a. 

"  Paul.  R.  S.  2,  26,  §  3  5  P.  48,  5,  25. 

"P.  48,  5,  13,  pr.  §  I,  3,  8i  CoU. 
LL.  Mos.  4^  5,  6 ;  C.  9, 9, 7. 

»»  P.  4^*  Si  6,  pr. ;  C.  9,  9,  23,  24. 

^  C.  9,  9,  I,  18. 
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Succeding  emperors,  among  the  chief  of  whom  were  Macrinus  Latest  hws 
and  Aurelius,^  introduced  some  very  severe  enactments  against  P«n»^oK  ad"^" 
adulterers.     Constantine,  however,  was  the  first  to  render  this  ^i^^  ^ 
a  capital  offense.® 

Justinian  confirmed  the  capitd  punishment  in  respect  of  justinUn's  bw. 
males,  but  directed  the  adultress  to  be  whipped  and  sent  to  a 
convent,  reserving  to  her  husband,  however,  the  right  of  recalling 
her  thence  within  two  years,  if  he  chose  ;  if,  however,  this  term 
was  suffered  to  elapse,  or  the  husband  died  before  its  expiry,  she 
was  compelled  to  assume  the  monastic  habit  and  enter  into 
religion,^  that  is,  assume  the  monastic  profession,  during  the 
remainder  of  her  life,  without  the  power  of  recall. 


§  2426. 

The  lex  Julia  contained  in  addition  provisions  for  publicly  stuprampunnh- 
punishing  stuprum  with    single  women,   but   which   was  only  able  under  the 
applicable  in  the  case  of  a  person  of  condition,'*  whether  free-born  ^"  J**^**- 
or  freed.*    The  provisions  respecting  the  right  of  indictment,  the 
domestic  rights  of   the  pater  familiasy  the  prohibition   to   the 
person  convicted  of  this  ofiense  to  re-marry,^  were   the  same 
as  in  the  case  of  an  adulteriumJ 

Stuprum^  accompanied  by  artful  seduction,^  or  committed  on 
the  person  of  a  girl  who  had  not  attained  the  age  of  puberty ,9 
were  the  subjects  of  extraordinary  penalties  ;  so  in  £n^and« 

The  Ux  Julia  imposed  the  penalties  of  adulterium  on  those  found  Lenocinium. 
guOty  of  certain  descriptions  of  lenocinium^  such  as — allowing  their 
houses  to  be  used  for  the  reception  of  persons  committing;  a  penal 
adulterium^  or  stuprum^^  with  males  or  females — a  husband  making 
the  prostitution  of  his  wife  a  source  of  gain,^^ — or  not  immediately 
divorcing  a  wife  surprised  in  the  fact  of  adultery,  incompatibly 
w:ith  bis  honor.^^  The  same  punishment  was  extended  by  a 
Sctm*  to  the  husband  who  had  craftily  procured  his  wife's 
seducer  his  opportunity." 

The  stuprum  with  a  person  not  of  condition,  did  not  come  within  Extent  of  the 
the  penal  enactmoits  of  the  lex  Julia^  nor,  consequently,  that  ^*  J"^* 
committed  with  a  person  of  low  condition,^^  or  the  concubine  of 

'Capitol.  Tit.  Macrini  12 ;  Yopiac.  vlt.  it  ia  a  misdemeanor;   sedncing  a  girl  to 

AureL  7.  leave  her  father^i  roof^  under  lixteen,  for 

'  C.  9,  9,  30.  any  purpose,  is  a  misdemeanor. 

•Nov.  134,  10.  *•  P.  4S»  5,  8,  9,  lo,  pr.  §  i. 

«  L  4,  i89§  4.  "  P.48,  5,  a,  §15  Id.  8,  pr. ;  Id.  29, 

»  P.  48,  5,  6,  pr.  5  Id.  34.  §  3, 4 ;  C.  9,  9,  17. 

^  P.  48,  5,  29^  §  I  {  Coll.  LL.  Mos.  *'  Paul.  R.  S.  2,  26,  §  8  ;  P.  48,  5,  2, 

4,  2.  §  »>  3>  ^  5  !<*•  »4>  P'- ;  Id.  29,  pr. ;  C.  9, 

^  I.  4,  i8y  §  4. ;  X.  5,  16  7.  9,  2,  17,  26,  28. 

»  P.  47,  11,  1,  %  2.  »  P.  48,  5,  14,  §  I. 

»  P.  48,  I9»  38,%  3.    Under  ten  the  girl  "  ^- 4^'  5»  i3>  §  »i  P-  *5>  7j  '>  ^  '  J 

i  J  egaily  incapable  of  consent}  under  twelve  Id.  3  ;  C.  9»  9»  29. 
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Of  concttbinef.  anothef)^  which  appears  to  have  been  a  casits  omissus  in  the  Ux 
yulioy  and  Papia  Poppaa^  inasmuch  as  on  taking  an  honest 
woman  of  free  descent  as  a  concubine,  a  formal  declaradon  was 
required  on  account  of  its  being  an  unusual  circumstance  j^  but 
the  penalty  applied  where  the  patron  lived  in  concubinage  with 
his  freed  woman,^  a  relation  held  to  be  for  him  more  respectable 
than  marriage  with  her,  for  the  woman  was  not  degreded  thereby/ 
and  was  liable  to  the  penalty  of  adultery  for  incontinence  \^  nor 
/Could  she  separate  herself  from  him  any  more  than  a  wife,  at  least 
without  his  consent.^  A  man  was  not  amenable  to  this  law 
for  stuprum  with  his  slave-girl.^ 


Proidtutioii 
permitted* 


HarloCi  changed 
their  drcM  and 


name. 


§   2427. 

Prostitution  was  even  permitted  to  common  persons,  with  no 
other  penalty  than  that  of  infamy,  provided  they  gave  the  required 
notice  to  the  aediles,^  who  had  the  control  of  brothels ;  but  this 
exemption  did  not  extend  to  persons  of  condition,  who  were 
liable,  under  the  lex  Julia^  to  the  same  penalties  as  for  an 
adulterium*^ 

'  On  assuming  the  profession  of  a  public  prostitute,  the  women 
changed  their  names  ^^  and  dress,  which  consisted  in  a  toga  and 
wreath,^  ^  for  the  respectable  women  in  modern  times  wore  the 
fratexta ;  thus  adultresses  convicted  under  the  lex  Julia  entered 
into  the  class,  being  excluded  from  society. 

Women  of  condition  were  prohibited  from  professing  this  trade, 
if  descended  in  the  third  generation  even  from  a  Roman  knight. 
Legislation,  however,  varied  with  the  spirit  of  the  age :  Alexander 
Severus^'  inflicted  no  penalties,  but  forbade  the  tax  levied  on  this 


'  P.  S4«  9i  i6»  ^  X.  The  concuUnate 
was  in  aomc  degree  legalized  in  order  to 
diKoonge  second  marriages  to  the  pre- 
judice of  the  children,  ^  5S1  et.  tq.,  h.  op. 

'  P.  25,  7,  I,  pr. ;  Koran,  Sura  4,  p.  59. 

•  P-  a3>  *»  4^  §  I  i  P-  48»  5»  i3»  !«• 
-  •  Id.  Ulpian. 

•  P.  15,  7,  I,  pr.  {  P.  *3,  z,  19.    As 

to  slave  girls  in  concubinage,  P.  to,  i,  6, 
S  5  P.  42,  5,  38,  pr.  i  P.  2,  19,  %  6  J  and 
as  to  the  capacity  of  the  children  to  receive 
legitimation,  C.  7,  15,  3;  N.  78,  4;  for- 
hidden  with  free  women  by  Aurelius, 
Vobiac.  Auielian  49  $  abolished  in  the  9tli 
century,  N.  Leon  91. 

'^  Paul.  R.  S.  2,  26,  ^  16 ;  P.  48,  5, 6  ; 
0.9,9,25. 

•  P.  3,  2,  I,  4,  §  2,  3  i  Sav.  Syst.  2, 
1S3,  554-559*  }n  many  continental 
countries  an  111  which  cannot  be  suppressed 
is  at  least  regulated,  by  placing  these 
houses  and  their  inmates  under  the  control 
of  the  police  authoritiei,  who  answer  to  the 


sediles  of  Room.  In  Besfin,  VieBna,  lion* 
don,  and  Naples,  where  theic  is  no  control, 
there  is  more  prostitution  than  in  Hamburg 
or  in  Paris,  where  there  is»  and  more  security 
against  seduction.  The  word  whore  ia  de- 
rived from  the  German  hemren  and  the 
Dutch  kmeraiyto  hire ;  hence,  ivrrand  ^ofrv 
k  a  whore. 

■Tac  An,  2,  85;  Swet.  TiK.  35;  P. 
48,  5,  10,  %  2. 

**  Plaut  Poenulo,  5,  3*  19.  So  in 
Paris,  vide  Prostitution  de  la  Ville  de 
Paris  par  Parent  du  Chatelet.  So  in  Lon- 
don, assuming  for  the  most  part  iu>Ue 
names,  Howard  is  a  favourite  one. 

^^  llie  toga  was  formerly  cooimoB  to 
both  sexes,  Marcell.  de  proprietate,  aerm« 
14,  de  genere  vcstim.  25;  Ascon.  in 
Verr.  99.  See  the  wreath  of  opeta  dan- 
cers, Juv.  Sat.  2,  69,  sq. ;  Hor.  Serm.  1, 
2,  6,  sq. ;  Mart,  epigr.  2,  39;  Id.  epigram. 
I,  3698,  sq.  et6,  64,4,sq. 

i<  Lamprid.  24. 
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class  to  be  received  by  the  treasury,  and  the  Christian  emperors 
sought  to  abolish  this  trade,  though  not  by  direct  enactment.^ 

* 

§  2428. 

The  ofFense  against  nature  was  punishable  by  the  strict  law  The  offense 
with  death,'  as  it  is  by  the  Kljran,*  and  in  Spain  in  the  present  agajMt  nature. 
day;    in  most  other . countries,  the  capital   punishment  is  not 
carried  out,  on  the  ground,  that  however  abominable,  it  is  an 
oiFense  by  consent,  and  unaccompanied  by  violence. 

The  lex  Scantinia^  of  which  we  know  nothing  but  the  name,^  Lex  Scantinia. 
had  reference  to  this  oiFense;  the  lex  Julia  placed  it  upon  the 
same  footing  as  $tuprumf  but  later  constitutions  threatened  it  with 
death  \^  all  prosecutions,  however,  under  this  law,  were  subject 
to  a  quinquennial  limitation.^ 

Ravishment  of  either  sex  was  not  included  under  the  lex  Julia  Rapcus. 
de  adulteriisj  but  under  that- of  de  vi  publico  ;^  it  was  not,  how- 
ever, long,  before  stuprum   accompanied  with  violence  on  the 
male  sex,  was  made  capitally  punishable,  as  in  England,  but  death 
is  now  never  inflicted.^ 

§  2429. 

Bigamie,  in  a  woman,  was*in  the  same  categoric  as  adultery  ;i^  Bigamic. 
but  the  man  who  married  and  had  two  wives  simultaneously,  was 
obnoxious  to  the  penalty  of  infamy  onlv;^^  but  the  punishment 
was  in  so  far  cumulative,  that  he  could  be  indicted  for  stuprum 
also.^*    The  Mussulman  law  restricts  a  man  to  four  wives. 

§  2430- 

Intermarriage  between  those  related  within  the  prohibited  de-  incot. 
grees,  was  no  valid  marriage  ;  but  a  mere  reckless  incestuous  con- 
nexion :  ^^  when  in  the  direct  line,  it  was  said  to  be  incest  by  the 
natural  and  common,  but  where  in  the  collateral,  by  the  civil  law.^^ 
In  the  former  case,  both  parties  were  punishable,^  but  in  the  latter 
the  man  only,  due  regard  being  had  to  mitigating  circumstances.'^ 
The  penalty  was  the  same  as  that  of  the  Ux  Julia  de  adulteriisj^f 


1  C  Th.  15,  8y  I,  2;  N.  Theod.  18; 
N.  Just.  14;  P.  48,  5,  13,  §  a ;  C.  9, 9, 
22«  29,  §  I ;  P.  12,  5, 4,  ^  3. 

'  Val.  Max.  6»  i»  7,  9, 1O9  11 ;  DioayB. 
exc  p.  23369  ed  Reitk. 

'  Sale  Sura,  4  p.  57  n.  s. 

^AtMon.  epigr.  89;  Jut.  Sat.  2,  44.; 
Cic.  fann.  8,  12,  14;  Suet.  dom.  8. 

A  Coll.  LL.  Hoc.  5,  2 ;  Paul.  R.  S.  2, 

26,  §  13  5  P.  48*  S>  34.  h  I- 
•  Coll.  LL.  Mos.  5,  3 ;  C.  Th.  9,  7, 6 ; 

C- 9»  9*  3»- 
^P.  48,  5,  29,  \  6.9. 


•  P.  48,  5,  29,  §  9  5  X.  5,  17,  7. 

*  CoU.  LL.  5,  2 ;  Paul.  R.  S.  2,  26, 
^  12 ;  L  4,  i8y  ^  4,  ^  2426,  n.  10. 

»«P.48,  5,  i.i,§i2. 

^  "P.3>»>  i»»3>§4;  C.  5,4,2. 
'  "  C.  9,  9,  18  ;  X.  I,  21,  7,  in  6to  X2. 
»»  Gaius  1^  ^  S9j  64 ;  P.  23,  2,  39,  §  i. 
»*  P.  23,  2,  68  J  C.  12,  7,  s,  §  I. 
"  P.  48,   5,  38,  pr.  ^  1,  2,  4,  7  ;  Paul. 
R.  S.  3,  26,  §  15  ;  Coll.  LL.  Mos.  6,  3. 

»•  Id.    5 ;    P.  48,   5,  38,  ^   3.  4»  7  ; 
Id.  68. 
^^  Paul,  in  CoU.  LL.  Moa.  6,  3. 
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Tenninos 
motui. 


Receptatorci* 


Concimio. 


PrKTaricatio. 


§   2440. 

Removing  a  landmark  was  cognizable  extra  ordimm^  and 
punished  according  to  the  condition,  animus^  and  age  of  the 
offender ;  thus  distinguished  persons  were  relegated,  the  older  for 
a  shorter  term  than  the  younger.  If  administrators  of  another's 
property,  they  were  to  be  castigated,  and  sent  to  the  public  works 
for  the  term  of  two  years ;  but  if  the  offender  stole  the  stones, 
ignorant  of  the  offense  he  was  committing,  he  was  simply  to  be 
scourged  for  the  theft. 

§  2441. 

Riceptatores  were  receivers  of  stolen  goods,  and  were  punished 
as  marauders,  or  banditti,  latrones^  and  their  accomplices  in  equal 
degree.' 

§  2t442. 

.  Concussh  was  the  exaction  of  money,  under  the  preteaoe  of 
public  authority.^ 

§  2443. 

Pravaricatio  was  a  crime  committed  by  advocates,  subjecting 
them  to  extraordinary  and  public  accusation,  and  consisted  in  the 
betrayal  of  his  client's  interest  ;^  formerly  this  only  applied  to 
private  causes,  but  it  was  afterwards  extended  to  the  prosecutor 
in  a  criminal  indictment :  the  punishment  was  infamy* 


Delado. 


§  ^444- 

Delatio^  or  the  denunciation  of  any  one  to  the  Fiscus,  for  the 
sake  of  gain,  subjected  the  delator  to  a  crimen  extrawdinarimnfi 


§  2445. 

Maikioiu  mie-        So  also  the  malicious  destruction,  or  damaging  of  public 
^^^*  terns,  or  the  Nile  dykes  in  Egypt.^ 

§  2446. 

Procuring  aborw      Producing  abortion  was  also  an   offense  extraordinarily  cog- 
**<>°*  nizable.® 


1  P.  47|  si»  ft.  The  Mocaic  law  ponofaed 
this  offense   by  cursing,  whence,  in  the 
commination  again^  sinners, —cursed  is  he' 
who  removeth  his  neighbour's  landmark. 

»  P.  47, 16,  I. 

» Id.  i. 

•  P-  47>  i5i  ».  a>  3- 


•  Paol.  R.  S.  5,  13,  ^  X,  2 ;  P.  49,  14, 
a,  pr.  J  C.  Th.  10,  10,  X,  ft  j  C  10,  II,  ft, 

4,  5- 

'  P.  47,  II,  I,  ^  I ;  Id.  10  J  C.  Th.  9, 

31 J  C.  9,  38. 

•  P.  48,  ig,  38,  §  5  J  W.  *9  *  P.  4^1 8f 
8  i  N.  ftft,  10,  §  X. 
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§  a447- 

Not  less  so  the  administration  of  love  potions.^  Administering 

Nor  the  exercise  of  forbidden  conjuring  arts  and  tricks  with  |;'«.<*nnki. 
serpentn.*  '     * 

Lastly,  all  frauds,  deceits,  false  pretences,  and  imposture,  or  Stdfionatua. 
collusion,  which  came  undei*  no  particular  denomination,^  were 
punishable  as  stellicnatusy  as  the  crafty  subtraction  of  a  thing 
pledged  to  another  under  pretended  ignorance  of  the  fact,  and  the 
like,  so  that  the  particular  designations  are  said  to  be  too  long  to 
enumerate.     Perjuries  also  come  within  the  crime  of  sullionatus.^ 

§  2448. 

The  offenses  peculiar  to  the  soldier,  were  distinguished  from  Mifitaiy 
ordinary  offenses.^  These  were  treason  ;  and  going  over  to  the  off«M"- 
enemy  i^  desertion,  and  absence  without  leave  s^  leaving  his  post 
or  pictcet;^  running,  or  throwing  away  his  arms  in  battle  ;0 
neglecting  to  defend  his  superior  officer ;^o  exciting  mutiny;" 
disobedience  and  opposition  to  superiors ;  ^  selling  his  arms  and 
kit;^^  wounding  a  comrade  ;^^  thieving  in  camp,  or  stealing  arms;^^ 
getting  into  the  camp  over]  the  agger^  or  jumping  the  vallum  ;^^ 
attempting  to  commit  suicide.^^  The  punishment  for  which 
offenses  were  various  but  all  very  severe. 


§  2449. 

■ 

The  punishment  of  slaves  was  most  probably  arbitrary,  until  jadlcU  extra, 
they  were  brought  under  the  common  law  by  a  Sctm,^  passed  in  o«*>narit  with 
A.u.c.  773;*®  nevertheless,  there  were  some  provisions  peculiar  ""P^*^    ^'*' 
to  this  class;   thus,  by  the  Twelve  Tables,  a  slave  caught  in 
furto    manifesto^  was   scourged    and   executed ;    but    the  edict 
substituted  the  civil  remedy  of  quadruple  damages.^0 

The  provisions  of  the   Sctm»  Silianum^  passed  a.u.c.   763, 


•  Paal.  R.  S.  5, 13,  §  14  j  P.  489  19, 
38.^55  P.48,8,3,§». 

•P.  47,  II,  7>". 

•  P.  47,  ao,  3,  §  I,  ». 
^  Id.  4. 

'  P.49»  i6y  a,  pr. ;  Id.  6,  pr. 

•Lit.  30, 43  }  P.  48,  10,  3,  §  10,  II, 
II  s  Id.  5y  ^  5-8  \  Id.  6,  $  4$  Id.  7 ;  Id. 
8,5  a;  Id.  38,§  I J  P.  48,  8>  3,  h  «• 

'  P.  49,  16,  3,  pr.  §  a,  3,  7,  8,  9,  16 ; 
Id.  4,  §  13,  14,  15  ;  Id.  5,  pr.  ^  1-4  j  Id. 
I3,§55  Id.  I4,pr. 

•  Polyb.  6,  j6,  37  (34,  35)  ;  P.  48,  16, 

3fJ54»5»6;  W*  >o»P'- 
'Diooyt.  9,  50;    Polyb.  6,  37 

P.  49, 16,  6,  %  3. 
VOL.   III. 


(35); 


"  p.  49, 16,  3,  §  aa }  Id.  6,  8,  9. 

"  P.  49,  16,  3,  %  ao,  ai,  aa;  Id.  x6, 

"P.  49,  16,  3,  §  155  Id.6,§  I,  a; 
Id.  13,^4. 

"P.49,  16,  3,^13;  Id.  14,4  1. 

"  P.  49»  16,  6,  %  6. 

«*  Polyb.  6,  33,  35  (31,  33)5  Gdl. 
N.  A.  16,  4;  P.  40,  x6,  3,  §  14. 

»  P.  49,  16,  3,  %  17,  18. 

"  P.  48,  19,  38,  S  i» ;  P-  49i  >^>  ^» 

§  7- 
»•  P.48,  a,  la,  §  3, 4j  P.  44,  7,  ao; 

P.48,8,4,%a. 

^A,  Gell.  N.  A.  II,  18;    Gaius   3, 

S  189. 

4  R 
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Sctm.  Siiianum.  were  cxcessively  severe,*  to  it  were  added  many  from  the   lex 

Cornelia  de  sicariisj  which  together  rendered  the  slaves  respon- 
sible for  their  master's  life ;  thus,  should  their  master  be  found 
murdered,  all  who  were  near  him  at  the  time  were  studiously 
examined,  under  torture,  respecting  the  perpetrator  or  originator 
of  the  deed,  and  then  all  executed  for  not  having  aided  their 
master  }*  neither  could  the  testament  of  the  deceased  be  opened, 
nor  any  one  serve  himself  heir,^  until  these  formalities  had  been 
fulfilled,  under  penalty  of  forfeiture  of  the  inheritance  to  the 
*  State ;  and  these  provisions  were  completed  by  another  Sctm.^ 
passed^  in  a.u.c.  764,  followed  by  the  Seta.  Nermianum^  Qau- 
dianum^  or  Pisonianum,^  and  the  praetorian  edict  which  imposed 
a  penal  sum,  recoverable  by  a  popular  action,^  for  the  opening  of 
a  testament  before  the  appointed  time. 


NeronianuiDy 
Claudianumy 
Puoniannm. 


>  P.  29,  5, 25,  pr.  f  z,  ad  Sctm.  SQian. 
'  Tac  An.  14^  4s  $  Paul.  R.  S.  3,  5, 

%  3>  ^  7»  h  «if  "  >  P-  »9»  5»  h  pr-  i  7. 
8,  9,  i8-2i,  25-28;  Id.  5)  pr.;  Id.  14, 

17,  19- 


*  Id.  13. 

»  PaaL  R.S.  3f  S»  §  5 »  P-  *9»  5>  «>  V- 

•  Paul.  R.  S.  3,  5,  §  10  i   P.  29,   5, 
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Modtxi  procedendi  in  judidit  publicis — Coram  popuIo^Qucstores  paricidii— Tribuni-^ 
I^i  dicdo— 'Accondo — Lex  Sabinia — ^Delatio — Nominis  pottulatio — Qm  accusare 
poasont — Inscriptio  — Recepdo  noininis*-Altercado  —  Comperendinado — Judicium— 
Tesdum  nnmenis  —  Laudatores  —  Denunciadon  sub  p<sn«  —  Probado  —  Torsio  or 
Gruciatua-— Sentenda  lata — Ampliado — Lex  Futia — Lex  Servilia— Judicium  in  pro- 
▼inciis  —  Commentariensia  — Juramenta  calumniae  — Tergiretaado  —  Abolido  —  Im* 
perium  tnumvirorum  capitalium — Inquisidones  extraordinariae— Eirenarchc — ^Judices 

2uaesdonum  —  Quadruplatores  —  Mulcts  pecuniariae^Execudo  sentendc  -'  Carnu- 
cea— Speculator — De  pania— Pecuniariia — ^Peenae  capitales— >Decapitado— Crux  et 
Furca — Cremado— SpolJarium — Condemnado  in  metallum  —  in  opus  metalli  —  in 
ministerium  metalloram — ad  besdaa— Sdgmadzado— Exilium  voluntarium— Lex  Porcia 
— -Deportado— Confiflcado  —  Publicado — Talio  —  Carcera— Poenac  corporales  — Rele- 
gado—Improbi  inteitabilesque — Infamia  juris — Poenae  militarcs — Provocadones  sive 
AdpeUadones  criminalea^-Vcnia  Gratia — Indulgenda — Resdtudo  status. 

§   2450, 

Penal  procedure  neccsssarily  presupposes  a  formal  accusation  or  Penal  process. 
indictment,  and  the  obligation  of  preferring  such  was,  in  ancient  '^^  "8*1  and 
times,  under  the, kings  and  by  the  decem viral  law,*  incumbent  on  pS^^q'Jas,. 
the  quastores  paricidiiy  whose  duty  it  was  to  summon  the  comitia  tores  pariddii 
centuriatay  in  order  to  hear  and  decide  upon  it  ;*   the  office  of  «»mmoning  the 
moving  criminal  informations  was,  at  a  later  period,  transferred  to  ^°"'*'** 
a  praetor,'  and  in  respect  of  less  serious  offenses  to  the  aediles,^ 
qui  cum  populo  jus  agendi  habebant^  but  who  are  not  said  to  have 
had  the  power  of  appointing  assemblies  of  the  comitia  for  that  pur- 
pose, purely  of  their  own  motion,  or  of  prosecuting  the  more  » 
serious  offenses ;  nay,  even,  when  a  tribune  prosecuted  he  was 
obliged,  for  want  of  the  necessary  jurisdiction,  to  move  the  praetor 
to  summon  a  comitia.^    Ultimately,  the  power  of  public  prose- 
cution^ was  granted  to  any  member  of  the  public. 


^Tac  An.  11,  22;  Liv.  4,  43,  44; 
Joan  Lyd.  X,  24,  26;  P.  i»  13,  i,  pr. 
§  I  $  Zonaras  7,  13  ;  Varro  LL.  5,  %i\ 
P.  If  2y  2,  ^  22,  23 ;  Rubino  contra  ciim. 
proc  p.  50-66,  thinlcs  they  were  judges, 
not  attorneys-general,  —  they  were  also 
clearly  not  the  treasurers.  Qc.  de  R.  P.  2, 
35;  Liv.  2,  '41 ;  Id«  3,  24,  25  \  Dionys. 
8,  77,  7S. 

'  Varro  LL.  6,  90,  91,  92. 

*  Liv.  25,  4,  26,. 3,  43,  x6  \  A.  Cell. 
N.  A.  7,  9. 

*  Val.  Max.  6,  i,  7 ;  Liv.  S,  22,  10, 
31,25,  2. 


*Val.  Max.  6,  i,  7;  Liv.  S,  22,  10, 
B  X,  25,  2 ;  Cic.  Verr.  i,  12 ;  A.  Cell. 
N.  A.  13,  X5 }  Walter  remarks,  1.  c. 
%  X  xo,  n.  43,  that  this  potestas  vocadonis 
populi  viridm,  which  so  astonished  GelUus, 
was  not  a  right  of  summoning  the  comitia, 
but  a  right  of  individual  citadon,sed  quaere 
diflference,  Walter  I.  c.  ^  127. 

'  Val.  Max.  6,  x,  xo;  yet  Clodius  was 
a  mere  aedile  when  he  impeached  Milo. 
DioCass.  39,  x8;  Cic.  pro  Sext.  44.;  in 
Valcn.  X7,  ad  Quint.  2,  3. 
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Peiul  process 
under  the  re» 
public. 


P^uUur  triaki 


Prosecudon  by 
individuals. 


Dici  dietio. 


By  tnbunes. 


Manner  and 
Ibnn  of  accu- 
sation. 


BaU. 


§   2451. 

Process  under  the  republic  before  the  people  must  be  dis- 
tinguished from  that  before  a  quastioy  or  commission.  The  former, 
we  have  seen,  was  the  original  mode  of  accusation,  and  the  btter 
introduced  with  the  change  of  system,  which  established  a  stand- 
ing court  for  certain  classes  of  ofienses  instead  of  the  tumultuous 
judfi;ment  of  a  public  assembly,  congregated  more  from  motives  of 
curiosity  than  for  the  purpose  of  business,  and  which,  if  ever  it 
judged  at  all,  in  the  proper  sense  of  the  word,  did  so  actuated  by 
party  feeling  and  passion;  these  were  introduced,  moreover,  m 
lieu  of  that  authority  to  which  the  people  delegated  the  particular 
cause,  pro  bac  vice.  Under  the  former  of  these  systems,  the  in- 
dictment commenced  with  the  formal  notification  by  the  prose- 
cutor against  the  citizen,  that  he  would,  on  a  riven  day,  accuse 
him  of' a  certain  offense,  termed  diet  dietio^  If  the  indictment 
ought  to  be  brought  before  the  comitia  centuriata^  the  penal  quaes- 
tor, who  prosecuted  ix  officio,^  sent  a  trumpeter  up  to  the  Caipitol, 
outside  the  walls,  and  round  the  defendent's  house,  to  prodame 
the  dav  on  which  the  trial  would  take  place.^  Tribunes,  y^Ao 
desired  to  prosecute,  obtained  the  appointment  of  a  day  through 
the  borrowed' jurisdiction  of  the  praetor,'  which  was,  of  course, 
not  required  if  they  prosecuted  before  the  tribus^  which  migjht  be 
looked  upon  as  their  own  court. 

On  the  dav  fixed  the  accusation  was  made  in  due  form,  and  a 
certain  punisnment  proposed,^  and  twice  repeated  at  intervals  i^  at 
a  later  period  the  accusation  was  four  times  repeated,  and  the  pro- 
posal of  a  punishment,  in  the  meantime,  hung  out  publicly  during 
three  consecutive  nurket  days  y^  whereupon  the  accused  had  his 
option  of  putting  in  bail  for  his  appearance  or  of  going  to  prison.^ 


Judicium,  or 
criaL 


%  2452. 

On  the  day  of  trial,  after  hearing  the  defense  of  the  defen- 
dent  and  the  proofs  adduced  against  htm,*  the  populus  gave 
judgment  on  the  indictment  by  centuries  or  tribes,'  originally 
by  open  oral  voting,  but  in  a  more  advanced  age  by  bafiot  or 


>  livy  xs,  3, 4, 43,  16. 
*Yant>  de  LL.  6,  90,  91,  92$  Plut. 
C.  Gracch.  3^. 
•Liv.  25,  3,  43,  IS  J  GcU.  7,  N.  A. 

^Thls  is  still  the  course  in  the  French 
law.  The  procureur  du  Roi,  de  la  lepub- 
liqtiey  nationale,  de  rEmperenr,  or  of  whom- 
aocver  may  happen  to  be  the  officer  at  the 
SDomen^  opens  against  the  accused^  and 


condudea  with  pnopoabg  a  pnmshmeat 
within  the  law:  foimCTly  dMte  frnpsmk 
wmt  more  arfaitniy^ 

I  Liv.  »,  5»,  »5, 4,  s6,  J. 

'Dedam.  pro  domo  17  {  Appiaa.  de 
belL  dT.  X,  74. 

'  Li?.  3,  13,  »j,  4,  a6,  3S  Dioajs.  lol. 

•  Lit.  »,  61,  »6,  3,  3S>  jo*  S«- 

*  Li¥.  40»  ^Lt  439  xo  {  Ck.  LL.  3,  3. 
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tablets;^  for  formerly  die  citizens  stood  intenxungled,  being 
called  up  to  TOte,  according  to  centuries  and  tribes,^  into  hus- 
tings,^ termed  ovilidy  sheep-pens,  or  septa^  sometimes  formed  by 
tightly-drawn  ropes.^ 

Under  Julius  Caesar  the  comitia  tributa^  in  the  campus  AHartiuSy  Changes  in  the 
"iiiFere  covered  spaces  confined  within  marble  fences  ;*  the  voting  ^®™  ^  P"{!^*^ 
wras  oral  in  the  comitia  centuriata^  and  by  black  and  white  balloting  caan       ^ 
balls  in  the  comitia  tributa  ;'^  but  the  lex  Sabinia^  passed  A.ux.  615  Vote  oral  and 
to  give  die  people  greater  freedom  of  opinion  and  independence^  LL^^b^* 
introduced  vote  by  ballot,  which  was  extended  to  the  judicia  temion  of  die ' 
populi  by  L.  Cassius,  a.u.c.  617  j  and  in  voting  upon  a  kw  by  ballot  mcem, 
rapirius  Carbo,  a.ux.   623;   lasdy,  Ccelius,  in  A.u.c.    647,  A.v.c.i6is,6i7, 
fuxther  extended  it  to  the  case  of  perduellion,  which  Cassius  had    '^'  ^^* 
excepted.® 

The  anturia  actually  engaged  in  vodng  passed  over  pontes^  Manner  and 
these  so  called  bridges  were  equivalent  to  septa  or  barriers,  which  form  of  ballot. 
a  law,  introduced  by  Marius,  a.u.c.  635,  directed  to  be  as  nar- 
row as  possible  to  inforce  order,^^  and  guard  against  intimidation 
and  bribery.    When  it  was  question  of  a  judicium^  each  voter 
received  two  taUets,^^  one  with  jt,  for  absoho^  and  the  other  with 
C^  for  condimno,^^  to  give  up  as  be  passed.     Thus  the  voting  was  Procedingaand 
carried  on :  but  if  the  defeodent,  on  being  summoned  bv  the  ^J^^^*^^  ^ 
officer  of  the  court,  did  not  appear^'  to  justify  himself,  or  allowed 
his  voluntary  exile  to  be  announced,  the  procedings  were  con- 
tinued as  though  he  had  been  present.^^ 

§  1453. 

We  now  come  to  the  mode  in  which  quastiones  were  con-  Modeofcon* 

ducted ;  these  were  naturally''far  more  sjrstematical,  and  suscep-  dwc^ng  the 

tible  of  infinitelv  greater  fineness  and  precision.     The  procedure  ^^^^Mit- 

commenced  by  the  delationis  nominis  postulati^  before  the  praetor,  lions  or  coorti. 

who  might  grant  or  refuse  the  criminal  information,^  as  here,  the  Deiadonis 

Queen'?  Bench.  '^^^ 

One  prosecutor  only  was  admissible  on  die  same  charge,  so 

>  Populttt  coniusus  at  semper  alias  ita  et  ^  DionTs.  4.,  so,  etc  itiw6^amv  ivAfUft ; 

in  conicione.    lis  peractis,  cnm  id  solum  Cic.  LL.  3,  15,  16. 

super  atf  ut   populus   sententiam   ferat,  ^I^nys.  7, 17, 10,  39,  xi,  51. 

jubet  enim  is,  qui  fert  legem,  dicere  (leg.  '  Cic.  Brut.  29,  pro  Cornel,  sp.  {  Ascon. 

discedere).  quod  verbum  non  hoc  signlficat,  p.    78,    OreU.    de   amicit.  12,  de   LL. 

quod  in  communi  consuetudine  erat,  de  eo  3,  x6. 

looOf  ubi  lex  fertur;  aed  in  suam  quitque  '  Festos  v.  Sfiagenarios,  Varro  ap.  Not. 

tribum  discendat,  in  qua  est  snfiragium  Marc.  129  21$  Cic.  Att.  x,  14;  Anctor 

latnras,  Ascon.  in  Cornel,  p.  70,  Orell.  ad  Herenn.  x,  12 ;  Suet.  Jul.  C»ar.  So. 

*  Liv.  xoy  13,  2Xy  22 }  Ck.  ap  Ascon.  *^  Plut  Marius  4$  Cic.  LL.  3,  17. 

in  Com.  p.  7^,  Orell.  t  hence  tne  term,  .      "  Cic.  Att.  x,  X4;   Ascon.  in  Com. 

txibiis  Tcl  centuria  intro  Tocata.  p.  70,  Orell.  $  4  30o»  ^'  op« 

*  Serv.  ad  £cl.   x,  34;    Lit.  26,  22,  ^*Cic.  1.  c.  de  LL,  1.  c. 
I$dvipa.  "  LiT.  38,  51. 

*  Dionys.  7,  59 ;  Appian  de  bell.  cIt.  •*  Lit.  2,  35,  3,    13,  25,  4,  369  3^ 

*  Cic.  Att.  4,  x6,  8 1  Dio  Cass.  53,  23.  '*  Cic.  divin.  20,  ad  £un.  8,  6. 
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One  proiecutor 
for  one  charge. 
Precedence 
where  many 
offered. 
Incapacitated 
protecutors. 
CroM  indict- 
mentg. 


Penoni  ex- 
empted from 
prosecution. 
ProKcution  a 
turpe  munos. 


Manner  and 
torm. 


Protecotor*! 
hail  to  prose- 
cute to  judg- 
ment. 


ProTisioni  of 
the  lex  Julia 
inacriptio. 


that  where  many  persons  presented  themselves  simultaneously  to 
prosecute,  lots  were  cast  for  the  precedence  ^ — ^namely,  before  the 
dilatis  nominisJ^ 

Certain  persons,  such  as  women,  except  for  treason,'  infanui^ 
pupiUij  and  freedmen,  as  respected  their  patrons,  their  praesides, 
quaestors,  and  praetors,^  were  disqualified  as  prosecutors;^  azul  a 
cross  accusation  or  indictment  might  be  brought  where  the  crime 
was  rather  on  the  part  of  the  accused  than  on  that  of  the  accuser,^' 
in  which  case  the  greater  crime  had  the  precedence,^  and  was  pro- 
secuted first. 

In  like  manner,  some  were  exempted  from  accusation,  as  magis- 
trates,^ and  those  absent  on  public  business.^ 

The  office  of  an  accuser  was  looked  down  upon  as  a  turpe  munus^ 
except  he  did  so  on .  behalf  of  the  State,  or  of  his  patron,  of  his 
parents,  or  in  respect  of  that  which  affected  him  personally  ;  1°  buc 
this  did  not  apply  to  such  as  accused  ex  officio?^  If  the  accusation 
was  allowed,  a  certain  term  was  fixed  for  the  appearance  of  the 
defendent*'^ 

The  allegation  of  the  accusation  was,  as  in  private  judgments, 
Ah  te  in  pratura  spoliasse  Siculos :  contra  legem  Comeiiamy  atqut 
eo  nomine  sestertium  milies  a  te  repetOy^^  which  was  termed  legibus 
interrogare }^^  if  the  defendent  denied  the  impeachment,  the  de- 
mand was  made  that  he  should  be  set  down  in  the  libeil,  describ- 
ing the  name,  offense,  time,  and  persons,  which  must  be  subscribed 
by  the  accuser.^* 

The  accusers  gave  security  to  prosecute  to  judgment  and  prove 
the  accusation  as  laid.  The  libeil  ran, — Hoc  Cos.  et  die  apud 
.  ?  .  .  .  Pratorem  (proconsulem)  Lucius  Titius  professus  est^ 
se  Maviam  Lege  'Julia  de  adulteriis  ream  deferre ;  quod  dicat  earn 
cum  Gaio  Seio  in  civitate     .     .     •     •     domo  illiuSy  mense     .     .     . 

consuUbus '  adult erium  commisisse;    for  by  the  Ux 

Julia  a  certain  fofm  was  enacted,  termed  a  signed  libeil  or  in- 
scription^ which  had  to  be  deposed  to,  the  procedings  having 
been  duly  executed,*^  and  thereupon  inserted  in  the  register  of  the 
court  with  the  name  of  the  prosecutor  and  defendent,*®  which  was 
termed  nomen  recipere}^    The  day,  too,  for  the  trial  was  fixed 


'  Cell.  N.  A.  2,  4;  Cic.  ad  Quint,  fr. 
3,  2 ;  P.  489  2,  16. 
'  Cic  divin.  7,  19,  20. 
»  P.  48,  2,  8. 

•  P.  48,  2,  I,  and  other  exceptions  ;  Id. 
2,  ^  I ;  P.  48, 41,  x»  §  2  $  Sacrilege,  C.  i, 

•  Cic.  div.  Vcrr.  19.  ^ 

•  C.  9,  I,  I.  '  Id.  19. 

•  Liv.  45,  37.  •  Val.  Max.  3,  7,  9. 
»  Cic.  oflF.  2,  14, 

"  Id.  pro  Rose.  Amer.  20;  Plin.  ep.  4, 
9,5,20,6,  31. 

''  Ascon.  in  arg.  Mil.  p.  40,  Orell. ; 
Cic.  in  Vcrr.  2,  28,  38. 


"  Ascon.  in  Vcrr.  i,  2,  2,  2,  3,  p.  128, 
206  J  Orell.  Schol.  Bob.  de  aere  alieno 
Milon.  p.  342,  Orell. ;  SallusL  Catil.  i8, 
31  ;  Veil.  Pat. 2,  13. 

**  Ascon.  in  Mil.  35,  p.*  55,  Orell. ;  Ce- 
de invent,  rhet.  2,  19. 

"  P.  48,  2,  3,  pr.  §  I,  2}  Id,  7,  pr.; 
Apulci  Apol.  p.  378-9,  ed  Oudend. ;  C.  9, 
I,  3,  10. 

»«  P.  48,  2,  3,  pr.  §1,2;  Id.  7,  jw. 

"P-48»S,  3.§«5  C.9,45,  1. 

'^  Cic.  Verr.  2,  41,  42,  43  i  pro  Cloent. 

315  P.  48,  2,  3,  4  1,  4- 

>»  Uv.  38,  55 ;  Qc.  fern.  8,  8  ;  in  Verr. 

3,  38,  4i  »9- 
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usually  on  the  tenth  day  ;*  the  prosecutor  might,  however,  obtain  Rccepdo 

further  time  to  prepare  his  opening  of  the  accusation,  and  to  pro-  no««nw  *n^ 

cure   evidence* — indeed,   it   was   sometimes   extended   to  thirty  ^J[    *     ^ 
days,'  there  are  even  instances  of  i  lo  days  being  granted. 

§  2t4S4- 

On  the  day  appointed,  the  crier,  praco^  announced  the  names  of  Tiiai  before  z 
both  parties  to  the  court,*  and  if  the  prosecutor,  wer^  absent,  the  q^*«^^- 
name  of  the  defendent  was  erased  from  the  register  of  the  court  ;^.  Trial  in  de^iult. 
but  if  the  defendent  were  not  forthcoming,  he  was  condemned  in 
default,  after  a  short  discussion,  and  his  property  confiscated.^ 

Under  the  emperors,  however,  the  practice  was  not  so  sharp*  Practice  more 
The  defendent  was  set  down  as  one  whose  presence  the  court  Jfn«nt"nder 
required  ;  he  was  cited  edictally,  and  on  the  expiration  of  a  year,  ca^f T/dSwir 
his  property  was  confiscated,  but  he  was  not  sentenced.^  of  defendeata. 

When,  however,  both  appeared,  and  the  judices  belonging  to  In  cases  of 
that  quastio  had  been  chosen  and  sworn,  the  procedings  were  very  ^^^^^^'^^ 
much  as  in  civil  suits  ;°  the  prosecutor  commenced  the  procedings  speech. 
in  a  peroratio  or  set  speech  \  the  defendent,  attired  in  a  white  but 
old  toga^  which  was  imitated  by  his  friends,  and  even  by  the  magis- 
trate himself,  if  the  accusea  was  a  distinguished  man.9    The 
defense  followed  under  like  rules  and  in  the  same  form.     After 
this  a  short  altereatio^  framed  in  the  form  of  question  and  answer,  Aitercado. 
followed,  the  object  of  which  was  to  bring  together  the  salient 
and  more  important  points  on  both  sides.^^ 

§  H55- 

At  this  point  the  procedings  in  court,  as  constituted  in  the  Condaaioa  of 
age  of  the  Ux  Actlia  repetundarum.  closed,"  from  which  the  lex  ^^  P?*'^'!!l?^ 

o       ^  I  '  '  accoTuJiiK  to 

Servilia  repetundarumy  however,  formed  an  exception,  in  that  it  tlie  ancient 
allowed  the  comperendinatioy  or  adjournment  after  defense,  which  practice. 
consisted  in  fixing  another   day  for  the    second   action  of  the  j.^"U"°" 
prosecutor,^*  to  which  the  defendent  was  at  liberty  before  that  to    * 
reply." 

Speeches  were  likewise  held  for  the  prosecution  and  defense  by 


'  Ascoo.  in  arg.  Cornel,  p.  59,  Orell. ; 
Qc.  Quint.  h,Zy  13. 

*  Cic.  Vatin.  14. 

'Ascon.  in  arg.  Scaurian  et  in  c.  i| 
p.  19,  21 ;  Cic.  Verr.  i,  2,  2,  i,  ii, 
ibiq. ;  Aicon.  p.  125,  128, 163,  Orell. 

^Appian  de  bell.  civ.  1,  74;  Quint. 
Inst.  orat.  6,  4,  §  7 ;  Actsr  S.  Murini  2 
(Euseb.  7^  15);  P.48,  Xy  10. 

*  Cic.  in  Verr.  2,  40 ;  Ascon.  in  arg. 
Cornel,  p.  59,  OrelL 

*  Ctc.  in  Verr.  2,  17,  38,  40 ;  Ascon. 
in  Nfil.  35,  p.  54,  55,  Orell.;  Plut.  Brut. 
27;  Appianl.  c.  3f95»4»»7- 


»  P.  48,  17,  I,  5 ;  P.  48,  i9>  S,  F-  J 
C.  9,40,  1,2;  N.  134,5. 

*  §  2320,  b.  op. 

'  Hein.  A.  R.  4,  x8»  ^  19. 

'®  Cic  ad  Quint,  fr.  S,  4 ;  QuintiL  6,  3, 
§  4. 

y  Cic.  in  Verr.  i,  17,  2,  i,  9,  p.  149, 
165 ;  Falsus  Asconius  in  error,  Fenat.  ep. 
I,  10. 

"  Cic.  in  Verr.  2,  i,  9  ;  Walter  Ges.  d. 
R.  R.  ^  811,  n.  37,  inveighs  against  the 
pseudo  Asconius. 

*'  Ferrat.  cpist.  i,  9. 
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LaadatOKi« 

LifflitilioB  o# 
the  nombcr  o# 
vntnoKi  to 
chanctefy  by 
the  l^a  Julia 
and  Pompcia. 
Lex  Pompeia 
forbidi  landa- 
torei  to  be  tent 
from  the  pro* 
▼incei. 
Proluuty  of 
•peechetie- 
scnined. 


patrons  retained  in  that  behalf,  nor  were  written  and  veifaal  wit- 
nesses to  character,  termed  laudatora^  as  in  England,  unusual,^ 
the  received  number  of  which  appears  to  have  beea  ten ;  but  on 
account  of  the  abusive  extent  to  which  this  was  carried,  the 
number  of  the  patron!  viras  limited  bjr  the  ux  Pompeia f  and  still 
further  by  die  Itx  JuUa^  The  lauJatonSj  who  were  often  sent 
from  the  municipalities,  were  entirely  forbidden  by  Pompey,^  who 
also  found  it  necessanr  to  check*  tiie  prolixitv  of  orators,  who 
oftea  spoke  for  sevenu  consecutive  davs,  and  tnis  limitation  con- 
ttmied  to  the  latest  ages,  with  the  slight  difierence  of  die  time 
assigned  to  each  orator  being  measured  out  to  him  by  the  hour- 
glass.' This  S3r9tem  succedes  very  well  in  the  United  States  of 
America. 


At  what  point 
of  the 
nddnceda 


in 

the  pniecator 
«  to  the  period 
of  enmining 
the  witneaei 

taken  away  by 
Pompori  hia 
regnladoni  ibr 
the  pncdceof 
theeonmof 
penal  jaiiadic- 


When  no 
coaneheftp 
prenly  piO" 
fcnbedi  oniton 
had  discretion* 


§   2456. 

The  prooft  were  originally  adduced'  in  such  a  manner  diat  the 
witnesses  could  be  produced  and  examined  after  die  speeches  for  the 
proeccudon  and  defense,  but  before  the  second  indictnvent  was 
prefrrred,  where  a  comper$ndinatio  was  admissible.^ 

The  prosecutor  was  neverthdess  at  liberty^  to  make  use' of  diem 
at  once,  eidier  in  sudi  a  manner  as  to  enable  him  to  bring  aU  his 
points  of  accusadon  tdgedier  in  one  set  speech,  and  dien,  at  its 
close,  examme  his  witnesses  in'  support  of  them^  or  so  as-  to 
prove  each  point  as  he  went  on»® 

The  two  laws  of  Pompe^^  however,  efiected  a  diange  in  diis ; 
for  according  to  them  the  witnesses  must  be  first  examined  before 
all  thcjuiiicis  belonging  to  the  fumstio^  and  their  deposidons  taken 
down,  and  then  eight  jurymen  ballotted  out,  before  whom  the 
oradons  were  then  held.'  This  pracdce  cannot,  however,  be  said 
to  have  been  constant,  or  invariable,  since  we  often  find  the  wit- 
nesses being  examined,  as  in  old  times,  befoie  the  ^uastioy  nor  is 
it  improbable  that  this  deviadon  is  property  ascriba&le  to  the  Ux 
Julia  i^  hence,  it  may  be  presumed  that  the  orators  were  at  liberty 
to  do  pretty  much  as  they  chose  in  ordinary  suits,  where  neither 
course  was  expressly  prescribed.  ^^ 


*  Cie.  in  Vefr.  5,  ai;  Aicon.  in 
Scaurian  s,  p.  »S,  OrelL  It  la  difficult  to 
Me  the  objeot  of  wttneaea  to  chancter,  for 
thejr  only  prove  that  if .  Ibtnerhr  held 
retpoctable  it  was  to  under  a  fiilie  impiet- 
■on,  thua  adding  impoation  to  crime. 

*Dio  Gtm.  40,  5«;  Dialof.  de  cans, 
corrupt,  eloa.  3S. 

*  Aicon.  in  arg.  Soaor.  p.  so,  Orell. 

*  Dio  Ca«.  40,  54,  55 ;  PloL  Pompa 
55  ;  Cat  men.  4S. 

*  Aacon.  in  arg.  Com.  et  Mil.  p.  62,40, 
Orell. ;  Dio  Caak  40,  3s.;  Cio.  Brut.  94 ; 
dialog,  de  caoa.  corr.  eloq.  3S. 


'  Plin.  cp.  ft|  ix»  4y  9,  6,  n ;  Dio  Cm. 
7ii  6, 76,  17 ;  Apttiei  Metam.  p.  177  b, 
p.  455  by  Ondend.;  Joan  Lyd.  de  mag.  2, 
24,  x6,  or  Clepaydron  water  glaai. 

'  Cic  pro  Flacc  10  ;  Verr.  s,  70. 

*  Cie.  in  Terr,  r,  xS  (Aacon.)  p.  y£j, 
OreH. 

'  Aicon.  in  arg.  MIL  p.  37,  40,  OreH. 

ep.  a,  11.4,9. 

»>  Quinta.  L  c  5,  7,  %  3»  «» »J»  *5»  ^f 
♦»§4«S« 
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§  *4S7- 
The  •ummoning  of  witnesses  was  done  by  the  parties  who  Summoamg 


required  it,   either  petitorilyi  when  the  witness  was  ready  and  ^^ 
'Willing  to  appear,  or  when  otherwise  by  denunciatio  sub  posna  on  P^^"*^^**^ 
the  part  of  the  presiding  judge ;  which  latter  was,  however,  the 
escdusive  right  of  the  prosecutor.^ 

The  law  introduced,  however,  many  limitations  with  respect  to  Thdr  number, 
vrimesses,  either  as  to  the  number,^  or  as  to  the  personality. 
Firsdy,  diere  were  certain  persons  who  could  not  be  adduced  as 
^tnesses,  or  were  not  compelled  to  give  evidence.*  The  wit- 
nesses were  called  by  the  crier  of  the  court  at  the  proper  time, 
and  in  the  required  order,**  then  sworn,'  examined  publicly  by 
the  prosecutor,  and  cross  examined  by  the  defendent,^  in  which. a 
great  deal  depended  upon  the  acuteness  and  dexterity  of  the  respec- 
tive patrons  \^  but  there  is  no  trace  of  examination  by  the  judge, 
until  the  older  practice  became  corrupted.^ 

The  evidence  was  taken  down  in  the  form  of  a  deposition,  and  Efidence  taken 
filed  for  the  information  of  the  court.^    In  addition  to  oral  testi-  <lo^^.  |^  way  of 
mony,  written  evidence  was  allowed  to  be  adduced  by  the  parties,*^  WnttwieTi- 
but  a  less  degree  of  weight  was  attached  to  it.^^  dence. 

The  documents  of  public  authority  required  to  be  deposited  in  Documentary 
the  office  of  the  court  three  days  before  trial,  to  guard  against  falsi-  «^<ien«c- 
fication,^'  those  of  private  authority  might  be  adduced  during  the 
suit.^    Lastly,  torture  was  allowed  as  against  slaves,  in  order  to  Torture  to  ex- 
make  them  divulge  the  feet  of  their  being  the  instigators,  or  parti-  t™««»W«w*- 
cipes  crtminis ;^^  when,  however,  the  slave  was  the  property  of  OfdaTei. 
another,  the  prosecutor  was  bound  to  give  security  to'  his  master,, 
.to  compensate  him  for  any  damage  which  might  accrue  to  him  in 
case  of  innocence  being  proved  'y^  but  no  slave  could  be  put  to  the  EzempdoBi 
torture  as  against  his  master,^  except  by  the  old  law,  on  an  in-  ^"*"*  tortuie. 


^  QomtU.  ii  c.  5,  7,  ^  9  ;  Plio.  ep.  3,  9, 
5,  20y  6,  5  ;  Cic.  In  Verr.  2,  a6. 

^Fr.  X,  Serril.  la ;  Val.  Max.  8,  1, 
absol.  10 ;  Lex  (Mamilia)  agrar.  Gaii  Cm. 

'  Lex  Ac^ia  repct.  2  (Haubold  moa* 
p.  74)  ;  CoUat.  LL,  Mot.  9,  2,  3  $  P.  22, 
5»3.  4  55  Id.  4,  5, 13,  iS. 

*Gc  in  Verr.  2|  <,  7,  2,  30,  whore 
he  apeak^  of  dtare  testes. 

»  Id.  725  Quintil.  5,  7,  §  5,  32  j  C.  4, 
4©,  9.  pr. 

*  Cic.  pro  Flacc.  xo ;  (Ascon.)  in  Verr. 
2,  I,  XX,  p.  165,  Orell.;  Ascon.  in  arg. 
Milon.  J.  41,  Orell. 

^  Quintil.  i.  c.  5,  7,  %  3,  9-22,  26-31. 

*  P.  22,  5»  3t  §  3  i  Apulei  apol.  p.  600, 
Oudend. 

VOL.   Ill, 


'  Gc  pro  Gluent.  239  60 1  in  Verr.  2^ 

h  3  It  33- 
i»  Quindl.  5,  7,  §  X,  2,  25,  32 }  Esther 

de  test.  rat.  6. 

"  P.22,  5,  3,§  3,4. 

*'  Qc.pro  Flacc.  9,  §  233  X-2,  h.  op. 

"  Cic.  in  Verr.  2,  x,  3X.  33,  38,  2» 
76,  77  j  P'o  Frontei  4  \  A|uuei  apolog.  p. 
S4J,  563,  Oudend.  5  Quintil.  5,  5. 

"^Cic.  orat.  pr.  34;  pro  Sylla  28)  pro 
Rote.  Amer.  41,  41 ;  pro  Cluent.  63  \ 
Quintil.  5,  4. 

I*  Paul.  R.  S.  5,  x6,  §  3  $  P.  48,  x8, 
6,pr.:  P.  48,  5,  27,  pr.  ^  x-5,  15  5  Id. 
18}  C.  9,  9,3;  Co,  ^6,  6. 

*'Cic.  pro  rege  Ueiot  x;  Pio  Cass. 
55,  5;  Tac.  An.  2,  30,  3,  67  j  Vopisc, 
Tac.  9  $  Paul.  R.  S.  5,  x6»  §  5-9 ;  P.  48, 
x8|  x,^  7-16;  Id.  2,  3. 
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Torture  of  free- 
men allowed 
under  the 
emperors. 
£xempdoni. 


quisidon  of  religious  incest,^  ^hich  was  extended  at  a  later  period 
to  adultery,*  frauds  on  the  public  revenue,'  and  treason,^  but  not 
in  respect  of  incest,  in  the  usual  signification  of  the  term.^ 

Under  the  emperors,  the  torture  of  freemen  was  allowed,  not 
only  of  the  witnesses,  but  also  of  the  defendent,^  if  not  persons  of 
rank,  such  as  senators,*^  decurions,®  or  soldiers,^  except  in -cases  of 
treason,!^  and  under  certain  circumstances,  where  the  practice  of 
Exceptions  from  magic  and  witchcraft  was  in  issue  ;'^  no  great  weight  was,  however, 
exemptions.        attached  to  evidence  procured  by  such  means,  nor  was  it  in  any 

case  admissible,  except  in  confirmation,  where  a  strong  presump- 
tion already  existed,^*  it  must,  too,  be  used  with  circumspection 
and  moderation.^'  The  torture  was  applied  out  of  court  ^^  by  the 
How  and  where  susistants  of  the  executioner,  under  the  superintendence  of  an 
performed.  officer  of  the  court,  and  at  a  later  period  of  the  common 
Depoiidonsof  fcrtettseSy^^  the  declarations  of  the  person  tortured  were  taken 
torture   peiwn.  j^^^^^  jjj  ^j-itJug^  to  \^  us^d  in  the  court ;  but  confession  by  the 

defendent  was  not  indispensable  to  condemnation  where  other 
evidence  sufficed.^^ 


Moderation  to 
be  used  in  tor- 
ture. 


§   2458. 

On  the  procedings  being  brought  to  a  close,  the  crier  an- 
nounced the  circumstance,  and  the  ;Wir/i  were  told  to  consider 
their  verdict  ;^7  and  here  is  a  notable  difference  between  the  Roman 
and  English  practice,  that  English  jurymen  are  judges  of  £ict  only 
— Roman  judges  were  so  of  both  £ict  and  law.  This  is  easily 
explained  :  the  Roman  judices  in  a  qumstio  represented  the  populus 
before  whom  trials  had  theretofore  been  had,  and  that  body  was 

i'udge  of  law  and  of  fact,  because  they  practically  passed  a  special 
aw  in  every  prosecution,  and  We  have  seen  there  was  no  difference 
English  juries  as  in  the  mode  of  voting  at  a  trial,  and  on  a  law ;  now  English  juiy- 

men  wtie  originally  not  judiasj  but  testes^  and  must  be  always 
taken  de  vicinetOy  or  di  corpore  comitatusj  because  they  were  presumed 
As  skilled  wit-  to  judge  of  their  own  knowledge ;  this  is  now  changed,  the  jury- 
man is  not  allowed  to  import  his  own  knowledge,  and  if  supposed 
to  possess  it,  may  be,  and  is,  at  once  challenged  by  the  prisoner. 


Close  of  the 
procedings  j 
conaderation  of 
verdict. 


Roman  juries 
judges  of  fact 
and  law. 


testes. 


>  Gc  ont.  pr.  34  j  pro  Mil.  is. 

'  Coll.  LL.  Mos.  4,  1 1  $  C.  9,  9,  3,  6, 
3s }  P.  4S,  xS,  17 :  hence  slaves  could 
not  be  manumitted  during  the  two  months 
aUowed  the  husband  or  father  to  prosecutei 
§  2425,  h.  op.  J  P.  40,  I,  la,  13  5  C.  9, 

•  C  9,  41,  I. 
*C.9,S,6.§a;ld.7,%i. 

"  P.  4S,  xS,  I9  §  9i  10  ;  Id.  15. 
^  C.  Th«  9,  35,  Xy  3 ;    Amm.  Marc. 
aS,  X)  24. 
'C.  9»  4X,  XX,  x6. 

•  P.  49i  «^>  3>  §  » ;  C-  9>  4^  h  pr. 


>•  Paul.  R.  S.  s,  19,  ^  « s  P.  48,  i8» 
xo,  §  X  ;  C.  9r  9»  4  S  Amm.  Marc*  it, 
X|  xo,  Xf. 

"  C.  9, 18,  7. 

>*  Paul.  R.S.  <,  14,^  X ;  P.  48,  18,  x, 
pr.  §  X  ;  Id.  xo,  §  4 ;  Id.  18,  §  x,  a  1  C 

9>4i.  3>«>%»- 
"  P.  48,  x8,  X,  §  13,  24,  25;  Id.  8, 

i«  dc.  pro  Mil.  %%, 

"Cic.  pro  Sylla  a8 ;  loan  Ljd.  de 
magistr.  3,  8,  x8  ;  Acta  S.  Clsnd.  x-5. 

••  C-  9»  47,  i^- 

^  Cic.  in   Verr.  ft,  30 ;    (Amm.)  u 

Verr.  i,  x8,  p.  X5a,  Oretl. 
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The  juryman  is  therefore  sworn  in  this  form,  ^^  You  shall  well  Their  oath, 
and  trulj  try,  and  true  deliverance  make,  between  our 
Sovereign  Lady  the  Queen  and  prisoner  at  the  bar,  whom 
you  shall  have  in  charge,  and  a  true  verdict  give,  according 
to  the  evidence^  so  help  you  God.'' 
Thus  the  English  juryman  is,  as  at  present  constituted,  a  man  objection  to 
who  gives  his  opinion  upon  the  evidence  of  others^  in  the  same  way  as  them  as  a  dacs, 
a  skilled  witness  does  upon  any  question  of  foreign  law,  medicme,  ^"  wanfrf  "^ 
chemistry,  machinery,  or  other  sciences  and  arts ;  for  this  pur-  educatioii. 
pose  English  jurymen  are  unfitted,  by  reason  of  the  inferiority  of 
their  class  and  education,  for  although  any  man  is  capable  as  a 
witness,  of  deposing  to  what  he  has  seen  or  heard,  he  is  not 
necessarily  competent  to  judge  of  nice  questions  of  conflicting 
evidence ;  hence  the  frequency  of  what  are  called  perverse  ver- 
dicts, hence  the  bread  of  the  sidvocate  engaged  in  reversing  them 
(for  there  is  nearly  always  a  remedy  of  this  sort),  and  the  ruin  of 
the  client,  who  alone  suffers  by  their  incapacity  -,  yet  the  system 
is  retained,  although  it  is  generally  acknowledged  that  more  sub- 
stantial justice  is  done  in  a  court  of  equity,  where  the  judge  deals  Gooits  of  equity 
with  both  law  and  &ct,  and  that  evidence  of  facts  is  better  dealt  ?o  without 
with  by  a  judge  of  the  inferior  courts,  than  by  even  a  special  ^  "^ 
jury,  the  public  indeed  appear  to  be  of  this  opinion.     Yet  the  jury 
is  so  usefiil  a  medium  for  diverting  the  responsibility  and  odium 
from  the  judge,  that  the  institution  should  be  retained,  but  there  Intdtution 
should  be,  as  at  Rome,  a  qualification  of  letters  and  rank;  it  often  ^J^.*^*^" 
reouires  more  judgment  to  deal  with  facts  than  with  law.  ,2^1^  aiid  edu- 

Roman  judices  were  taken  from  an  alburn^  or  panel,  formed,  as  cation  be 
we  have  seen,  from  the  senatorial  and  equestrian  classes,  a  rank  5^"'*J^^*  . 
corresponding  at  that  period  to  peers,  and  -perhaps  to  the  com-  R^an  juries. 
mons  of  Great  Britain,  with  this  important  difference,  that  the 
basis  of  the  education  of  these  classes  was  legal ;  we  ^ay,  there- 
fore, safely'conclude  that  they  were,  under  the  dirept|f6h  of  their 
legal  president,  far  better  judges  of  law  and  hci  than  pur  yediiien 
and  tradesmen  are  of  facts  only.     But  to  return  to  the  Roman 
judices* 

The  judices  had  authority,  according  to  the  opinion  of  the  Judices  pro- 
majority  of  them,  to  pronounce  a  verdict  of  acquittal  or  of  con-  nounce  their 
viction,  as  they  might  think  proper;  but  if  the  matter  did  not  .pj][j^^ty5 
appear  sufficiently  clear,  they  prayed  an  amplbxtio^  or  adjournment,  Ampiiatio. 
in  which  case  the  matter  was  again  brought  Before  them.^ 

The  lex  Servilia  repetuttdarum^  which  inUoduced  a  comperendi-  Comperendi- 
natio  in  such  suits,  forbade  a  verdict  ampliaiionis.^    The  voting  "*'*^- 
was  in  Secret,  but  the  lex  Cornelia  gave  the  defendent  the  option  Verdict  open  or 
of  insisting  upon  a  secret  or  open  verdict,  in  which  latter  case  it  ■*^'**" 

■  rv: 

• 

■  Cic.  in  Verr.  z,  x,  9,  examples  of  §  813,  flj^^^  thinks  Klenze  wrong  in 

ampiiatio ;  Liv.  4,  3,  2  5  Val.  Max.  8,  i,  supposing  Ji%  L.  (non   liquet) ;   in   other 

II ;  Cic.  Brut.  22 ;  in  Vcrr.  2,  i,  9.  cases  the  verdict  of  ampiiatio  was  admls- 

•  Cic.  in  Verr.  2,   i,  9 ;  Walter  1.  c.  sible,  Cic.  pro  Clucnt.  27  (28). 
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LezFwk. 


Mode  of  Iniiot.  was  efitccted  in  a  certain  order,  setded  hj  lot ;  but  this  law  does 
ins-  not  appear  to  have  remained  long  in  use*^    The  secret  voting 

was  performed  by  each  judex  or  juiyman  hdding  a  tablet  covered 
with  wax,'  which  he  inscribed  widi  one  of  three  marks  in  letters, 
jf,  for  aischoj  C.  for  condemnoy  N.  L.  for  mm  liquet^  and  threw 
into  the  balloting  box,  or  uma^  sitelUiy  not  a  basket,  cista^  as 
used  in  the  comitiaj  covering  the  letter  with  his  finger,  and  having 
his  arm  naked.^ 

Since  the  passing  of  the  Itx  Aureliay  it  is  supposed,  or  perhaps 
in  conformity  with  the  provisions  of  the  kx  FustHy  a.u.c*  695,^ 
that  each  of  the  three  decurim  of  judices  voted  in  a  separate  um,^ 
and  diat  the  votes  of  the  three  were  added  together  J  No  dis- 
cussion was  permitted  at  the  time  of  delivering  the  verdict." 

The  ballot  completed,  the  praetor  drew  the  voting  tablets  one 
by  one  out  of  the  ballot  box,  read  each  aloud,  and  ddiveied  it 
to  the  judex  standing  next  to  him  %  a  tablet  without  any  mark 
on  it  was,  by  the  lex  Serviliay  a  convicting  vote,^  for  this  law 
admitted  no  ampliatio;  equality  of  votes  operated  acquittal:^ 
Where  conviction  involved  pecuniary  indemnity,  the  jmdices  did 
not  separate  in  order  to  adjudicate  on  the  litis  astimati^y  in  their 
second  and  incidental  capacity  of  recuperatortsy  or  aasessors.^^ 


Counting  oot 
the  votes. 


LcxSenilii 
aUowed  no 


Modcoftxul  in 
the  pioTtncei. 


Rcitiicted 
power  of  the 
pfovinciil  oon< 
tilittm. 


The 


§  2459- 


The  same  form,  as  that  herebefore  described,  was  used  befotre 
the  prKtor  in  the  provinces,  and  the  indictment  preferred  in  like 
manner  before  the  consilium^  taken  from  the  conventnsy  with  the 
only  difference,  that  the  praetor,  and  not  the  judices ^  delivered 
judgment ;  nevertheless,  in  such  a  way  as  to  be  always  according 
to  the  opinion  of  the  majority  j"  and  the  same  practice  was  ob- 
served under  the  emperors,  by  the  Pnefecti  urhi  and  lieutenents, 
ioffl.  where  the  assessorium  was  equivalent  to  the  consiliunu^ 


Proeecntioni 
be/bre  the 


§     2460. 

Before  the  Senate,  the  prosecution  and  defense  were  also  con- 
ducted, the  witnesses  examined  in  the  same  manner,  and  then  the 


>  Oc.  pro  Cluent  5S  |  pro  FUcco  39. 

*Cic.  diTin.  7t  pro  Cluent.  58  ^  pro 
Flaoco  39. 

'  ( Atcon.)  in  Lit.  7 ;  in  Venr.  7^  i,  9, 
p.  108,  OrelL 

*  Fr.  I ;  SenriL  13  ;  Appian.  de  bell. 
civ.  3,  95,  4,  27 ;  vide  coins  of  that  date 
of  the  gena  Casua,  Wunder  Tar.  lect. 
p.  164 ;  Cic.  ad  Quint  fr.  2,  6 ;  in  Vatin. 
14 ;  Walter  1.  c.  ^  813,  n.  88. 

*  Cic.  pro  Flacco  6 ;  Schol.  Bob.  p.  235, 
Orell. }  Dio  Cm,  38,  8. 


'  Cie.  ad  QuinL  fr.  s,  6 ;    Aaeoa.  ia 
Scaor.  ft»  p.  30 ;  in  MIL  35,  p.  53,  OrtIL 
^  ac  ad  lam.  8,  8  ;  ad  Qmnt.  tr.  »,  16 ; 
§  300,  tq.  h.  op. 
"  Fr.  I ;  Servil.  ts. 
*  Id.  13. 

^  Cic.  ad  Am.  8,  8 ;  pro  Cluent  27. 
"  §  %%7.if  h.  op. 

>*  Cic.  in  Verr.  2,  f ,  29,  30,  2.  29,  30. 
"A pule!  apolog.  p.  377,  ed.  Oudend. ; 
Acta  S.  Pionii  20;   Acta  pro  coot.  8; 
CyprianJ4. 
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opinions  as  to  cosviction  of  acquittal  coBected  and  reduced  to  a 
definite  verdict^ 

§  2461. 

Since  the  decay  of  the  older  quattioniSj  the  proceding  was  Procedinp  ex- 
alwajs  extra  drdimm  ;*  notwithstanding  whrch,  the  old  form  of  ^  ordinemr 
the  indictment  hj  inscrlptio  and  libettus  accusationis  was  preserved  iiucriptio 
as  the  basis  i*  the  only  exception  introduced  was  by  a  rescript  of  l>wi««a«u- 
Antoninus,  which  permitted  the  judge  to  receive  a  simple  verbal  "Z**^ 
indictment  in  the  crimen  Falsi j*  a  deviation  from  the  general  prac- 
tice which  was  confirmed  by  Constantine;'.  but  which  was  abro- 
gated immediately  afterwards,^  restored  by  Gratian,'  and  again 
abrogated  by  Justinian.^    Notwithstanding  which,  in  some  cases, 
the  formality  of  accusation  by  inscriptio  was  exceptionally  dis- 
pensed with'  in  favor  of  a  simple  oral  deposition  filed  m  the  inscriptW  aomc- 
court;^  for  instance,  in  cases  where  women  were,  by  way  of  ^wMdapen^d 
exception,  admitted  to  prosecute,  and  in  favor  of  the  husband 
prosecuting  for  adoltery,^^ 

• 

§  2462* 

After  indictBaent  the  judge  issued  the  ofdeff  to  bring  vp  the  de-  Oidkr  t»kfaig 
fcndent,^^  and  the  Cmmentarimsis  executed  the  order  hy  his  sid)or*  Si^S^*"  f 
dinate  officers,**  who  brought  the  defendent  into  court,**  and  took  aentenoT^Ae 
the  depositions  with  the  assistance  of  his  clerks**^  The  court  was,  twttMnencMiua. 
as  a  general  rule,  open  to  all,*^  except  that  the  judge  retired  behind 
the  velum  to  draw  up  the  sentence,*^  which  was  written  down  and 
read  off  from^  the  taUet,  and  engrossed  by  the  instnunenUerius^ 


§  2463. 

The  placing  prosecutions  in  the  hands  of  the  citizens  rendered  Regulations 
sevend  reinilations  necessary  which  they  would  not  otherwise  have  p^e  <>«.<»»<• 
been  so  fand  consequent  man^  persons  were  exdoded  from  '^^t^. 

don. 

»  Tac.  An.  »,  19,  30,  j»  17,  »j,  49,  »  C.  9, 1,  1*  j  a  9,  9,  30. 

50,  51, 68,  60,  4,  ao,  30*  "»  4f  »4»  ^t  "  C.  9,  3,  3  ;  C.  9, 46, 7. 

49,  15^  10;  Plin.  ep.  ft,  iz,  Zft,  3, 9i  4,  ''Joan  Lydaia  de  magittr.  3,  rS« 

9,  5,  ftO;  6»  10.  **  Act.  S.  Claud.  1-5 ;  S.  MaicelL  3  ; 

•P.  4S,  I,  8 ;  P.  48,  19,  I,  §  3.           '  S.  Critpinae  x. 

'  P.  48,  ft,  3,  pr. ;  Id.  7 ;  C.  9,  45,  i ;  '*  Ajtor.  epuc.  de  martyr.  S.  Euphemiae 

C.  9,  1, 3  }  CTh.  9,  r,  5, 9 ;  C.  9, 3,  ft  s  3  $  Acta  S.  Pionii  8,  9 ;  S.  Crispinc  ft. 

C.  9,  ft,  16,  17.  »•  C.  Th.  1, 16,  9. 

♦  C.  Th.  9,  19,  ft.  '•BajcBi  M.  ep.  79;    ad  Euitathiwn, 

*  C.  Th.  9,  19,  ft.  Acta  S.  Eupll.  i,  3.  The  evidence  of 
>  C.  Th.  9>  z,  5.  '  these  authon  may  be  relied  upon  whci% 
^  C  Th.  9,  Z9, 4.  they  have  no  object  in  iaistfying  the  truth. 
'  C.  Th.  ft,  ft,   4.  adopted  into  the  Walter  1.  c.  is  the  first  who  has  wed  them 

Codex;  C  9,  ftft,  ftft,  23.  to  any  extent. 

•  C.  9,  ft,  8. 
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Excepted  pcr< 


Delatioiiif 


LezRemmk 
mpprffMioii  Of 
cainauiy* 


the  right  of  prosecution  on  account  of  age,  sex,  social  positiony 
deficiencj  in  civil  status,  or  of  propenr,^ 

The  law  of  respect,  or  pittas^  foroade  slaves  to  accuse  their 
masters,  although  this  was  permitted  under  the  emperors.^  Freed- 
men  could  not  bring  capital  indictments  against  their  patrons,' 
with  the  general  exception  in  &vor  of  treason.^  Furthermore^  no 
man  was  allowed  to  bring  two  indictments  at  the  same  time ;'  and 
if  himself  under  indictment,  but  one  of  a  grave  description.^ 

The  successful  issue  of  an  impeachment  for  ambitus  was  con- 
ambibM  worked  gjJered  SO  great  a  service  to  the  State,  even  under  the  republic^  as  to 

intitule  the  accuser  to  pardon,  and  was,  at  a  later  period,^  rewarded 
in  addition ;  on  the  other  hand,  time  every  pains  was  taken  to 
check  malicious  prosecutions,  one  of  which  Was  the  juramenfum 
calumnia  tendered  to  the  prosecutor,^  in  addition  to  which  the  Ux 
Remmia^  the  age  of  which  is  unknown,  condemned  those  who  had 
been  convicted  of  calumny  in  a  criminal  suit  to  certain  penaldes,^ 
Sdgmadntiolbr  among  Others,  to  branding  on  the  forehead  with  the  letter  K ;^^ 
cainnny.  y^^^  Trajan  contrived  the  crafty  artifice  of  condemning  such  per- 

sons to  the  penalty  which  would  have  been  pronounced  against 
the  defendent  had  he  been  convicted  ;^^  and  this  came  to  be 
looked  upon  in  the  light  of  a  condition  and  obligation  precedent, 
to  the  subscription  of  the  libell  of  prosecution," 

In  addition  to  this,  in  cases  of  calumny  on  impeachments  of 
treason,  the  defendent  was  to  be  tortured,  with  a  view  to  the  dis- 
coveiy  of  his  principal.^' 

A  calumnious  prosecution  for  an  offense  cognizable  txtra 
ordimmj  subjected  the  prosecutor  to  punishment  extra  crdtfum;^^ 
but  it  must  not  be  supposed  that  every  indictment  that  failed  in 
proof  was  held  to  be  a  calumnia^^  that  was  a  question  for  the 
court,*^  for  it  was  not  z  judicium  publicum  i^''^  there  were,  however, 
some  prosecutions  exempted  from  the  risque  of  punishment.*" 


In 
tare 


Cahimjiioutpio* 
•ecatMiu 


'  Cic.  pro  Claent.  43 ;  P.  4S,  a,  x,  », 
4,  S,  9,  10,  XI9 pr. ;  Coil.  LL.  Mot. 4, 5 ; 

C.9,  i,S»  8»9i"- 

*  Plin.  pftneg.  41 ;  CapitoL  Pertin.  9 ; 

Paul.  R.  S.  5,  13,  ^  3 ;  P.  28,  18,  x, 
§  16 ;  Const.  Edict,  de  acoit.  (Sav.  Zeiticii. 
9,  60,  74) ;  C.  Th.  9,  5,  X,  §  X  ;  C.  Tli. 
9»  ^»  2>  3  t  ^*  9»  >y  ^o ;  C.  10,  X  ly  6. 

»C,  TI1.9,  9,  x,a;  C.9^x,  2X. 

<  P.  4S»  4,  7,  pr.  §  X,  a. 

*  P.  48}  a,  8y  xa»  §  ft. 

*  C.  9, 1,  X,  X9. 

^  Tac.  An.  4,  ao,  30 ;  SneL  Tib.  6x  ; 
Dio  Cast.  38,  X4 ;  Joaepli.  Ant.  Jud.  X9,  x> 
x6  ;  C  9,  8»  5,  §  7  i  C.  9,  a4,  a. 

*  Fr.  i\  Semi.  8 ;  Cic.  ad  fam.  8»  8» 
^  3  ;  Aicon.  in  Cornel,  p.  64,  Orell. 

'  Cic.  pro  Roic.  Anier.  19  \  Scliol. 
Gronov.  p.  43a,  Orell. ;  P.  48,  16,  x,  pr. 


ronov.  p. 
x,a;  P. 


**Cic.  pro  Roic.  Amer.  so;  ScIk^. 
OnteoT.  1.  c. 

I*  Plin.  ponegc  35  ;  contia;  Geih.  ciiok 
iwoc.  p.  a94,  579. 

"  P.  48,  a,  7,  pr. ;  C.  Th.  p,  x,  9,  11, 
14, 19 ;  C.  9,  a,  X7  ;  Symmach  ep.  10^70. 

^  Conit.  Edict  de  accus.  (Sar.  ZeiCscJi. 
9f  ^5)»  ^^o  thinks  that  C.  Th.  9^  5,  i, 
pr.9  0.  9i  89  3y  xeqnires  amendment. 

»*  P.  48,  x6,  3,  %  3  J  Paul.  R.  S.  X,  5, 

«»P48,  x6,  x,§3-5;  0.6,46,  3. 

"  Ascon.  in  Scaur,  in  fin.  p.  30,  Orell.;  , 

C  9»  4^9  '* 

"P.  23,  a,  43,  §  XX ;  P.  3,  a,  1,4, 
§4. 

••P.48,  16,  X5,%a;  C.9,46,a,§4; 
Coll.  LL.  Mos.  4,4;  P.  4,4,  37,.^  t; 
^'^9  St  Hth  li  Id.  30,  pr. 
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S  2464- 

Whoever  brought  an  indictment  was  under  an  ol>ligation  to  Obligation  to 
prosecute  eflFectivdy  to  conviction,  to  which  end  security  was  proeecuteto 
required  ;*  the  prosecutor  was  even  arrested  in  like  manner  as  the  s«ttrity«'- 
defendent,'  if  not  protected  by  his  rank ;  and  if  guilty  of  a  //r-  quired. 
giversatio^  by  relinquishing  the  prosecution  of  his  own  motion,  he  Teigiremtio, 
was  punishable  under  the  Sctm.  Turpillianum^^  passed  under  Nero,  Sctm.  Tor- 
A.D.  161  ;*  hence  the  only  way  of  retiring  from  a  criminal  prose-  p»Ui*num. 
cution  was  by  praying  an  abolitioy  which  was  equivalent  to  enter-  AboUtia  aad 
ing  a  nolo  prosequi  in  England,*  which  could,  as  a  general  rule,  only  "®^®  proteqni. 
be  granted  with  consent  of  the  defendent,  and  not  always  even 
then.fi 

The  suit  abated,  however,  with  the  death  or  hindrance  of  the  Abttement  of 
prosecutor;   but  the   defendent  could  also   move  to   enter  an  tu^^d«thof 
abolitio:f  in  some  cases  also  of  public  rejoicing  a  general  amnesty  GenenUm- 
issued  ;^  this,  however,  chiefly  had  reference  to  the  prosecutor,  netcies. 
who,  notwithstanding  such  general  abolition  had  thirty  davs  to 
move  to  resume  the  prosecution,  after  which,  his  right  of  suit  was 

fone.5    In  order  to  check  the  pravaricatio  of  the  prosecutor,*®  the  Pimricatio 
ctm.  Turpillianum  enacted  the  same  punishment  for  this  oiFense  |***^*^  ^  ^^ 
as  for  the  crime  of  calumny,^*  which  was  retained  in  most  cases  in  ^j^  *^ 
the  later  law*** 

Magistrates  could  not  be  impeached,  in  consideration  of  the  J 
respect  due  to  their  public  character,  so  long  as  they  remained  in  "^^f**;*^^* 
office;  hence  criminal  procedings  must  be  deferrea  until  its  ex-  X>ii widumTbii 
piry,*^  except,  indeed,  they  were  willing  to  consent  to  the  prosecu-  content, 
tion  being  instituted,*^  or  resigned  their  office,**  or  were  compelled 
to  do  so  under  urgent  circumstances.*^ 

In  the  year  b.c.   20,  the  practice  of  indicting  slaves  by  the  Siavei. 
ordinary  form*^  of  inscription  was  introduced.*® 

All  indictments  must,  without  exception,  be  prosecuted  and  de-  Protecutioa  and 
fended  in  person.*^    The  defendent  was  originally  only  arrested  in  <*«^enie. 


not 


•P.  4«,a,7,§i;  C.  9,  1,3;  C.9,a, 
•C.'9,a,  17;  C9,  3,  » 


"  Ttc.  An.  14,  41. 

"  P.  47,  15,  a,  4»  6;  P.  3,  »,  1,4, 


•C.'9,a,  17;  C.9,3,».  %^i  P.23>2»43»§  xi ;  V.^^%^^ 

'  P.  3S,  2,  14,  4  »  ;  P.  4Sy  16,  I,  %  X,  *'  Dionyi.  xo,  30,  50  ;  Fr.   1 ;  Serril. 

7y  9,   xo;  Id.  7,  §  x;  Id.  15,  §  x;  Co,  3;  Cic.  de  fin.  16;  Dio  dm,  55,  xo; 

45,  x;  P.47>i5>3fi3;  C.  9,  i,  3  »  6.  T«c  An.  X3,44;  P.  48,  a,  i»,  pr.;  P. 


45 

*  Tac.  An.  14^  41. 

«  Paul.  R.  S.  5,  X7»  §  x ;  P.  48,  x6,  i, 
%  8 ;  Id.  xo,  pr.  \  C.  99  4I}  2 ;  C.  9, 

'  P.  48,  x6,  x8,  §  Xy  2 ;  C.  Th.  9,  37, 
»»3t45  C.  9,42,  3. 

*^P.  48,  x6,  xo,  pr. ;  P.  48,  2,  3,  §  4. 

•  P.  48,  x6,  8,  9,  X2,  17, 

»  PauL  R.  S.  5,  X7,  ^  2 ;  P.  48,  x6,  7, 
%  X ;  Id.  xoy  §2 ;  Id.  15,  §  6. 
»•  P.  48,  x6,  x,§  X,  6 ;  P.  47,  15,  X. 


Tac  An.  X3,  44;  P.  48,  2,  12,  pr.;  P. 
4^9  5i  3^»  i  xo ;  the  caae  mentioned  bjr 
Val.  Max.  6,  x,  7,  waa  an  onmual  one. 

"  Liv.  43,  x6. 

^*  Liv.  o,  26  ;  DIo  Can.  57,  2x. 

>«  Cic.  m  Catil.  3,  6 ;  Dio  Cast.  59,  23, 
60,  xc. 

"  P.  48, 2,  X2,  §  3, 4. 

"C.  9,  X,  X45  C.  9,  2,2,  X3. 

>'Paal.  R.  S.  5,  x6,  ^  Hi  P.  48,  i, 
X3,  §  I ;  P.  49,  9,  I ;  C.  9,  2,  3  ;  for  an 
exception,  see  C.  9,  35,  xi ;  I.  4,  4,  §  xo. 
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In  penoB. 


flagrant  or  manifest  cases,^  or  where  he  confessed  his  guilt,*  since 
security  was  ordinarily  sufficient,^  or  custody  in  the  nouse  of  a 
magistrate  without  other  personal  restraint ;  but  at  a  later  period, 
personal  arrest  was  always  understood  in  die  order  to  bring  up,^ 
with  the  privilege  of  ^  less  stringent  arrest  for  thirty  days,  for  die 
purpose  of  arranging  his  aiFairs.^ 


Arreit  before 
trial  in  die 
proviacct. 


Trinmrtri  ctpl- 
tilcs  in  Rome 

prisonen. 
AAwnrda  the 


nentia. 


Viittadon  of 
gioli. 


§   2465. 

In  cases  of  serious  and  manifest  crimes,  the  local  autboriries 
were  empowered  to  keep  in  arrest  a  defeiident  accused  before 
diem,  but  were  under  the  obligation  of  forwarding  him  forthwidi 
to  the  imperial  lieutenent  with  their  report  ;^  diis  custody  was  lo- 
forced  by  the  lieutenent  in  three  several  ways, — by  ddiveij  of 
the  prisoner  to  baQ, — by  military  custody, — and  by  imprisonment.' 
The  second  of  these  might  be  either  mideated^  or  very  strict :' 
occasionally  public  slaves  were  substituted  for  soldiers.^^  The 
prisoner  was  not  laid  in  chadns  in  prison,^^  except  in  indictments 
for  very  serious  offenses,  and  even  dien  the  dictates  of  humanity 
were  to  be  observed  ;^  but,  as  a  matter  of  course,  these  benefits 
were  not  extended  to  those  who  confessed,  and  sudi  as  had  been 
convicted.** 

The  superintendence  of  arrested  persons  was  confided  to  the 
triumviri  catitalesy  who  executed  the  trust  by  the  slaves  under  tbeff 
control.^^  in  the  provinces  this  was  the  duty  of  the  praetor,  and  a 
careful  kaiendar  was  kept  of  the  prisoners.**  At  a  later  period,  die 
Commentariinsis  had  the  care  of  prisons,  with  his  subordinate  (fe- 
tectives  and*  turnkeys.*^ 

flis  duty  was  to  report  every  month  on  the  prisoners  in  charge, 
and  to  take  care  that  the  more  lenient  rules  of  the  prisons  were 
inforced,*'  the  bishops  participating  in  the  supervision.** 


£xtnu>rdinar]r 
inquiatioiii. 


\ 


The  modes  of  prpsecution  hereinbefore  described,  did  aot, 
bowever,  exclude  an  examinadon  and  punishment  of  crimes  by 
the  St^e,  for  in  tbe  more  remote  ages,  inqui$idon  was  made,  in 


>  I4T.  a9t  19,  30»  17 ;  VaU  Mai(.  6* 
i»  10  j  Gk.iaCttiI.fty  i»s  SuetNcso^. 

*  Cic.  Ate  ft»  a4. 

*  Festua  ▼.  Vadet^  Fr.  i«  Senril.  it. 

^  C.  Tb.  9^  »» If  iQ«fcea  an  e;icep(l9n. 
'  C.  Th.  9>  »»  s»  ^  >  C.  9>  3j  ft.. 

*  P.  48,  3,  6 ;  C.  Th.  9,  ft,  5  $  C.  i, 
55,  7 ;  Acta  8.  Jacob.  4,  S»  9  >  3f  Claud. 
1  \  8.  FeUc  s  ;  S.  Pi<^.  1. 

'P.48,s,  i,*,F-;  W«3«4- 
'  Act  Apoet  ftS,  16. 
*8l  I^naic.  ad  Eoman.  5;   Seneca  de 
tnnquil.  i|  10 ;  Symmach  ep.  lo,  70. 


i^Pli»..ep.  xoyfo^  31. 

»C.9,3,ft. 

■*  Act.  8.  Felic.  4;  C  0,4,  i. 

"  P.  4S»  3»  5  J  P-  4*»  4.  4.  F.;  P- 
a<>  3>  ^>§  y>  C.9,  3,ft. 

"  P.  i»  ft,  fty  §  30  s  Lit.  3ft,  ft6;  VaL 
Max.  5, 4,  7. 

"  Cic.  in  Verr.  5,  57. 
"C.  Til.  8,  IS,  5,  %  ij  J0911  Lydus 
3,S. 

"C.9,4»4»5;  C.1,4,9. 
»•  C.  1, 4,  9,  ftft. 
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extraordinary  ca^es,  by  the  people  or  Senate,  as  to  the  participa- 
tion in  a  crime  which  had  come  to  the  knov^lcdge  of  either  the 
one  or  the  other.     In  such  cases  th6  preceding  was  altogether 
irregular,  and  of  an  inquisitorial  nature ;  rewards  were  promised 
to  informers;*  persons  were  arrested  on  suspicion;  citations  to 
appear  were  issued  ;  examinations  took  place,  and  sentences  were  In  the  pro. 
pronounced  ;*  and  a  like  power  was  granted  to  the  lieutenent  in  *»»ces. 
the  provinces,  as  respected  evil  disposed  persons,  dangerous  to  the 
public  tranquillity,*  for  which  purpose  the  so  termed  Eirenarcha  Erenarcha!. 
"were  enjoined  to  lend  their  aid  ;^  and  this  is  asserted  to  have  been 
the  mode  of  preceding  used  against  Christians,  but  the  authorities 
are  not  conclusive  on  this  point.' 

Under   Indices^  we   must   understand    participes  criminis^   or  indices. 
'*  approvers,"  who  gave  notice   of  the  criminal   intent   of  the 
parties,  to  whom  immunity  from  punishment  was  promised  in 
certain  cases-.* 

^adruplaUres  appear  fo  have  been  those  to  whom  rewards  guadrupUtorcs. 
out  of  the  property  of  the  convict  was  promised ;  ^  but  this  is  a 
point  surrounded  with  considerable  obscurity. 

§  2467. 

Under  the  later  emperors,  it  became  a  settled   practice  to  Under  the  em- 
denoonce  crimes  ex  officio^  and  to  obtain  information  respecting  peron. 
such  from  the  police  officers  stationed  at  various  points  through- 
out the  empire,^  and  called  Curiosi  and  Stationarii  f  and  although  Curiosi  Statio- 
no  inscriptio  was  in  such  cases  required,^^  the  denuncians  was  n«n. 
obliged  to  come  and  support  his  denunciation.^^ 

§  2468. 

Lastly,  the  penal  procedure  used  in  less  serious  offenses  de-  Siunmary  pro- 
serves  some  mention^  The  magistrate  required  a  certain  juris-  ^^^^^&' 
diction  for  inforcing  his  autliority,  and  the  preservation  of  the 
public  order ;  consequently  he  was  allowed  to  punish  and  fine 
within  certain  limits,  proceding  in  a  summary  manner  in  the 
same  way  as  a  justice  of  peace  in  England,  and  causing  his  sen- 
tence to  be  inforced  by  distraint;  **  a  power  which  does  not  belong 
to   a  justice  of  peace  in   England,  who  has  a  more  summary 


*  Uv.  39^  i^  17  -y  Dio.  Cass.  55,  27. 

»  Liv.  8,  i«,  32,  26,  39,  14,  17,  18, 
29,  41,  40,  43. 
»  P.  X,  18,  3,  13  ;  P.  48>  i3>  4»  M  J 

P.  48,  3,  6,  ^  I  J   P.  48,  18,  22. 

*  p.  48,  3,  6,  pr. ;  Epist.  eccles.  Smyr. 
dc  Martyr,  S.  Policarpi  6;  Act  S.  Try- 
phoQ  I*:  these  somewhat  fabulous  accbuuts 
are,  however^  gravely  quoted  by  Walter 
1.  c.  §  821,  n.  296. 

»  Act.  S.  Jusrin.  I,  5  J  S.  Pionli^;  20 ; 
S.  Tryphon.  i ;  S.  Cyprian  it  2>  3  ;  S. 
Jacob.  2 ;  S.  Satumin.  2 ;  Plin.  ep.  10, 
97,  98. 

VOL.    III. 


*  (Aiscon.)  in  divin.  11,  p.  114,  Orell. 

7  (Ascon.)  1.  c.  7  5  in  Verr.  2,  7,  p.  110, 
298;  Festus  V.  quadruplatores,  Geib.  L  c. 
p.  104-IQ7,  257,  533. 

•C.  9,  2,  75  C.  9,  XI,  I. 

"  C.  Th,  16,  2,  3X ;  Walter  I.  c.  §  343, 
n*  56,  65 ;  Curiosi  Leban.  in  Julian,  imp, 
necemp.  294-5,  ed  M'oreli.  S.  Aug.  ep. 
XCQ,  160,  quoted  by  Walter  1.  c.  n.  214. 

"C.  9,  2,  7;  C.  9,4,  i;  C.  Th.  II, 
3d,  61 ;  Symmach  ep.  10,  70. 

>'  P.  48,  16,  6,  §  3  ;  C.  12,  23,  I. 

**Lex  Quinctia  de  aquaeduct.  (Haubold 
mon.)  p.  175,  176. 

4   T 
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Deitiaadon  of 
fines. 

Assessment  ot 
fines. 


In  the  pro- 
vinces. 

Matters  of  cor- 
rectional police 
exempted  from 
formalities. 


remedy  by  imprisonment;  the  money  thus  realised  was  forfeit 
to  the  fund  for  sacrifices.^ 

Those  fines  which  were  formerly  enacted  against  certain  deeds, 
wer«  recoverable  before  th^  praetor,  and  assessed  by  recupera- 
tor es,^ 

The  realization  was  effected  as  before,  by  distraint,^  or,  if 
necessary,  by  immissio  in  hona^  for  the  benefit  of  the  arariunij  or 
victims'  fund,* 

In  the  provinces,  the  praetor  had  open  instructions  to  take 
cognizance  of,  examine  into,  and  punish  such  offenses.^ 

In  like  manner,  such  small  matters  heard  before  the  magistrate, 
or  the  defensores^  were  exempted  from  all  the  formalities  of  an 
inscriptiOy  or  regular  prosecution.^ 


Execution  of 
sentence. 


How  performed. 


§   2469. 

Sentence,  where  there  was  no  appeal, '  was  executed  without 
delay ,B  by  order  of  the  Senate,  except  in  capital  cases,  in  which 
ten  days  must  elapse  ^9  and  in  cases  of  severe  sentences  pro- 
nounced by  the  emperor  himself,  thirty  days.^^ 

Execution  was  originally  carried  out  by  the  quastores  paricidii^^ 

who  answered  to  the  sheriff;  but  it  was  later  transferred  from 

them  to  the  triumviri^  anci  their  executfoners,^^  or  in  the  case  of 

Gradual  changes  illustreSj  to  a  quaestor,  tribune,  or  praetor,  or  in  conformity  with 

iu-.*^-^^!?-  ^^  ^^^  ancient   form,  to  a  consul  ;^*   and  at  a  later  period  to  the 

president  of  the  soldiers,  who  acted  as  police  y  or  to  the  pntfsr 
populi.^* 

§  2470. 

Without  the  capital,  a  centurion  received  the  orders  in  this 
behalf  from  the  prases ;  ^^  but  at  a  later  period,  it  was  part  of  the 
duty  of  the  cmtmentariensisy^^  but  a  lictor  executed  the  actual 
sentence  of  decapitation  \  ^7  when,  however,  the  criminal  had  been 
condemned  to  an  ignominious  death,  he  was  delivered  over  to 
the  common  executioner,  whose  occupation  was  held  to  be  so 
in&mous,  that  he  was  not  permitted  to  dwell  in  the  city  ;^'  after- 


the  executioner. 


In  the  pro- 
vinces. 


*  Cic.  de  R.  P.  2,  35,  speaks  of  muItR 
sacramentum,  which  Walter  warns  us 
against  mistaking  for  a  legis  actio. 

'  Lex  A  cilia  repet.  1.  7,  8  (Haubold, 
P*  75) »  lex  ^^  magist.  aquar.  (Haubold. 
p.  178). 

'  Lex  (>uinctia  de  aquaeduct.  (Haubold, 

P-  175)- 

*  Lex  (Acllia)  repet.  lin.  9   (Haubold, 

P-  75)- 

^  Frag,  plebiac.  ant.  1.  5,  6  (Haubold, 

p.  83). 

•  P.  48,  a,  6;  P.  I,  16,  9,  §  3  ;  P-  48> 
»8,  8,  §  lojf 

^  C.  Th.  2,  I,  8  J  C.  9,  37,  I. 

•  C.  9, 4,  5. 


'Dio  Cass.  57,  20;  Suet.  Tib.  75; 
Tac.  An.  3,  51. 

**'  C.  9,  4.7, 20. 

"  Dionys.  8,  78. 

"  P.  I,  2,  2,  §  30  J  Val.  Max.  5, 4, 
7,  8,4,  2;  Sallust  Catil.  55$   Tac  An. 

"  Uv.  2,  5,  6,  20 ;  Dio  Cass.  58,  3, 4, 
15,  60,  18  >  Tac.  An.  2,  32. 

"N.  13,6,  pr. 

*'  Evan.  Mark  15,  39,  44,  45 ;  Pasao 
S.  Cypr.  1 8 A. 

*«  Acta  S.  Fionii  21 ;  S.  Claud.  3. 

"  Liv.  2,  5 ;  Cic.  in  Vcrr.  5,  6,  I^tant. 

"  Cic.  pro  Rabir.  4,  5  ;  in  Verr.  5,  6$ ' 
Lactant.  divin.  inst.  4,  26;  so  ibrmerij  in 
France. 
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wards  a  militaiy  person  was  employed  for  this  purpose,  called  the  The  speculator. 
Speculator,^ 

The  locality  of  public  executions  was  without  the  walls,^  in  a  Locality  of  pub- 
spot  especially  set  apart  for  that  purpose,  belonging  to  the  town  i"»c  executions. 
or  city.-'    The  mortal  remains  of  the  criminal  were  left  to  the  ^^^^^  ""^ 
beasts  for  food,  or  ignominiously  thrown  into  the  water;*  but 
this  barbarity  was  modified  in  the  course  of  time,  and  the  body 
usually  delivered  to  the  friends  and  relations  for  burial,  on  their 
petition.^    In  England,  the  bodies  of  criminals  executed  are  now 
buried  within  the  precincts  of  the  gaol. 

§  2471. 

Whatever  small  effects  the  person  executed  might  have  on  Disposldon  of 
him,^  termed  panicularia^  was  confiscated  to  a  particular  fund,  vtoaxi  effects  of 
under  the  control  of  the   praeses.     In  England,  these  arc  the  ^°1S^       ' 
perquisites  of  the  executioner. 

§  2472. 

The  ancient  Roman  law  recognizees  eight  sorts   of  punish-  Depcenis. 
ments:'^ —  ,  • 

Corporal  arrest. 

Blows, 

Talion, 

Pecuniary  mulcts. 

Infamy, 

Exile, 

Servitude, 

Death. 
Under  the  emperors,  other  modes  of  punishment  were  intro-  Pcen*  proper 
duced,  divided  into   various  degrees,  and   in   examining  these,  *n<*  »™P">per. 
purely  pecuniary  fines  are  to  be  distinguished  from  punishments, 
more  properly  so  called,  because  the  latter  involved  the  penalties 
of  in&my,  which  the  former  did  not.^     Secondly,  a  distinction  is  Affecting  life, 
to  be  taken  between"  those  punishments  which  affect  the  life,  the  iii>erty>  »«<> 
freedom,  and  the  civil  status,^  and  those  which  fell  short  of  these  "^  *^^^ 
consequences.^® 

Punishments  were  also  further  divisible  into  severe,  mediocre.  Second  division 
and  slight,"  because  in  former  times  there  was  the  greatest  differ-  .°^?l"i**l™!."^' 

^     '  .  .  ,  .         ,       o      ,.       .  /.in  respect  ot 

ence  between  citizens  and  non-citizens,  in  the  appucation   ot  degree. 

'  Mark  6,  27  ;  Sen.  de  ira'  i,  16 ;  Dio  ^  P.  4.S9  24,  z,  2,  3. 

Can.  78,  14 ;  Act.  procons.  S.  Cyprian.  5  $  ^  P.  48,  20,  6,  de  bonis  damnatorum. 

Id.  S.  Claad.  3,  5.  from  pannus,  cloth. 

^Liv.  8,  15$  Tac.  An.  2,  32;  Plut.  7  Cic.  ap.Augu8tin.de  civitate  Dei  21,11. 

Galba  28.  *  P.  50,  16,  131 ;  C.  i,  54,  3. 

,    '  Aggenus  controv.  agror.  ed  Goes.  p.  73.  *  P.  50,  16,  103 ;  P.  48,  19,  2,  pr. 

*  Cic.  in  Verr.  5,  45  ;  Val.  Max.  6,  3,  *•  P.  48,  i,  2  j  P.  48,  19,  28,  pr.  §  i. 

3;  Dio  Cass.  58,  1,  5,  60,  35  5  Suet.  Tib.  "  Paul.  R.  S.  5,  17,  %  3. 
61  $  Acta  S.  Claud.  3,  4*  5. 


692 


THE   ROMAN  CIVIL   LAW. 


Civet  et  non 
dTet. 

Penons  of  the 
high  and  low 
class. 

Decurioni  and 
veterans. 


these  punishments;^  and  in  like  manner  the  distinctioa  was 
preserved  in  later  times  in  the  difFerence  made  between  persons 
of  condition  and  those  of  the  baser  class,^  more  especially  as 
regarded  the  decuriones^^  whose  privileges,  in  this  respect,  were 
afterwards  conferred  on  veterans.*  Slaves  were  always  more 
severely  punished  than  freemen,  but  ultimately,  they  were  put  on 
the  same  footing  as  the  baser  class.^ 


Pecuniary 
mulcts. 


Of  a  double 
aatare. 


Contumacy 
punished  by 
fine. 

Pronounced  in 
sheep  or  oxen. 

Commuted  for 
money. 


Under  the  em- 
perors. 


Pecuniary 
mulcts  inflicted 
by  the  populus. 


§  ^473- 

Many  sorts  of  punishments  were,  by  their  very  nature,  in- 
applicable to  slaves,  such  as  penal  amercements  and  relegation.^ 
Such  as  were  manumitted  sub  conditioner  were  formerly  treated  as 
slaves  in  questions  of  punishment  ;7  but  at  a  later  period,  as  free- 
men.® 

Punishments,  by  pecuniary  mulct,  were  of  a  duplex  nature : 
firstly,  such  fines  as  the  magistrates  imposed  in  the  fullness  of 
their  jurisdiction  and  imperium  ;  these,  by  the  Lix  VaUridy  passed 
A.U.C.  245,  were  limited  to  two  sheep  and  five  oxen ;  but  ex- 
tended, by  the  lex  Atemia^  to  two  sheep  and  thirty  oxen.^ 

When  pecuniary  mulcts  were  inflicted  on  contumacious  per- 
sons, the  magistrate  was  in  the  habit  of  beginning  at  unity  and 
increasing  according  to  the  simple  arithmetical  progression  of  the 
unit ;  ^^  this  practice  of  pronouncing  pecuniary  mulcts,  in  the  de^ 
nomination  of  sheep  and  oxen,  continued  for  a  considerable  time,^^ 
although  the  actual  payment  was  made  in  currency  in  conformity 
with  the  lex  Papirioy  passed  A.u.c.  324,  which  fixed  the  value  of 
a  sheep  at  ten  asses^  and  that  of  an  ox  at  one  hundred.'* 

Under  the  emperors  the  proportion  varied.^' 

§  a474- 

The  pthef  species  of  punishments  .afFecting  property  consisted 
in  heavy  p6o:Mniary  mulcts,  in  which  the  populus  Romanus  con- 
victed die  defendent  on  the  motion  of  the  magistrate ;  the  measure 
of  such  was  either  fixed  by  some  law,^^  or  the  person  moving  the 


'  §  S^'tK)-  h.op..;  Walter  Ges.  d.  R.  R. 

§95.  33i»78i- 

•  C.  J  h.  9,  ai,  X  I  C.  Th.  12,  1,  75  5 

P.  48*  19»  »?»  §  »>  5  i  W.  38,  %  3, 
57  7- 

»  P.  48,  22,  6y  %  2 ;  P.  ,48,  19,  9, 
§  11-15;  Id.  15,^8,^5. 

<P.  49,  18,  1,3;  C.  9,47,  5. 

•P.  48,  19,  JO,  pr.j  Id.  i6,§3;  Id. 
a8.§  16. 

•P.  48,2,  12,  §4j  P.  2,9,  5. 

'  P.  40,  7,  29,  pr.  ,*     . 

•P.  48, 18,  14  J  P.  48,  19,  9, 1 16. 

•  Pomponiu«,  P.   1,  2,  2,  $-  i6j!Plut. 


Poplic.  IX ;  Dioayi.  xo,  50 ;  Ck.  de  R.  P. 

'  w  Plin.  H.  N.  4,  30  5  A.  GeU.  N.  A. 
fly  I  $  Varro  de  LL.  5,  177. 

"  Varro  de  re  rost.  2,  l^  9;  A.  Gellini 
XX,  I. 

"  Lit.  4,  30 ;  Cic.  de  R.  P.  2,  35  ; 
A.  Cell.  K.  A.  XX,  i,  Festua  ▼.  aesciiiiaca, 
multam  ovibiu,  pccolatut. 

*'  Walter  1.  c.§  379,  von  dem  Bcamten- 
wesen. 

"  P.  50,  16,  214,, I  (Acil.  repct  I.  7, 
fmg.  pleluK.   ant    I.   5   (Haubold    moo. 

P-  75.  83)- 
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.)unishment  could  propose  what  he  liked,  so  long  as  it  did  not  Lixnited  to  a 
amount  to  a  moiety  of  the  property  of  the  person  accused.^  "?*^  ^^,^^ 

ihe  penal  courts  also  recognized   pecuniary   mulcts,  which  property. 
therefore  were  pctn^  in  the  strict  sense   of  the  word*  (for  a  F€im1  muku 
pecuniary  mulct  was  not,  strictly  speaking,  a  pctna)  j  "  he  who  ^^  «g«ia' 
could  not  pay  in  purse  must  pay  in  person"  was  a  maxim  of 
the  Roman  as  well  as  of  the  English  law  ;  hence  such  were  im-  / 

prisoned,*  or  they  paid   still   more  literally  in  person,*   if,  for 
instance,  they  were  slaves,^  wiio  could  possess  no  property. 

With  respect  to  capital  punishments,  the  greatest,  of  course^  Pcnue  capltiles. 
was  death ;  the  old  form  of  which  was  stretcning  on  the  furca^ 
or  triangle,  and  flogging  to  death.^ 

Other  specie^  consisted  in  decapitation — originally  cum  ucuri^  Dccapitadon. 
by  the  axe,^  but  under  the  emperors,  by  the  sworcl,  cum  gladio^  PKdplutioo* 
which  was  considered  to  be  the  mildest  form  of  capital  punish-  Strangling, 
ment ;®  precipitation  from  a  rock,^  strangling  in  prison,*®  both  of  crodfiSa. 
which  were  later  prohibited  5 "  burning  ajive,  crematia^  crucifixion,** 
crucifixio^^  forbidden  by  Constantine  on  assuming  the  Christian 
religion,**  for  which  reason,  we  invariably  find  the  furca  substi- 
tuted for  it''  in  the  later  law  5  but  even  the  furca  had  undergone  a  The  Fttica. 
deviation  from  its  original  meaning,  and  by  it,  the  gallows  is  to  be 
understood  in  later  ages.     Burial  alive  was  a  punishment  inflicted  Burying  alive. 
on  Vestals  who  had  been  guilty  of  incontinency,  which  in  their 
case  was  an  incest.*^    This  punishment  was  imitated  with  the 
characteristic  iiid^Darity  of  an  ascetic  b'fe  by  monastic  establish- 
ments, for  the  same  offense,  by  walling  up  incontinent  nuns :  in 
both  cases  it  was  a  miserable  evasion  of  the  prohibition  not  to 
spill  her  blood.  *7 


'  Git.  ap.  GelL  7,  3 ;  Lex  Silia  ap.  Fett 
▼.  publica  pondera  fir.  L.  Acil.  repet.  L  10. 

"  P.  48,  I,  2  ;  I.  4,  18,  §  2. 

•Oionys.  fr.  13,  SJ  Plut,  Cat.  maj.  15. 

-•P.  2, 1,7,^  3  J  P.48,  19,  l,§3• 
•  Suet.  Nero  Li  v.  3,  55  5  Tac.  An.  Zf 
3fty  16,  XI.  Nndi  hominis  ccrvicem  inter! 
fiircae  corpus  virgia  ad  necem  csedi.  Prudent. 
in  Romany  851. 

^  Diooyi.  2>  29 ;  Lit.  2,  5,  xo.  i,  9. 

*  P.  48,  19,  8,  ^  i;  Lactant  de  moit. 
penec.  22. 

^  A.  Cell.  N.  A.  20,  I  ;  Liv.  6,  20  j 
Dio  Cass.  60,  18. 

"  Sallust.  Catil.  55  5  Val.  Max.  5,  4,7; 
Tac.  An.  6,  39,  as  formerly  used  in  the 
Othoman  empire. 

"  P.  48,  19,  8|  §  I  ,*  Id.  25. 

*'  Diodor.  12,  26 ;  Amm.  Marc.  28,  i^ 
28,  29 ;    P.  489  9>  8,  §  2  J  Id.  28,  pr. 

§    XI»  12. 


"Dbnys.  5,  51;  Liv.  30,  43;  PauL 
R^-  S,  5,  17,  §  3,  5, 21,  §  4,  5,  22,  §  I. 

'^Aurel.  Vict,  de  C».  41  j  Sozomen. 
Hist,  ecclei.  x,  8. 

^  P.  48>  X9y  28,  pr.  ^  15  $  Id.  389  ^  2. 

''  Dionys.  2,  67 ;  PluL  Numa  xo }  Lit. 
8,  X5. 

i^Suet.  Tib.  6  J  Suet.  Domit.  8.  xi; 
P.  489  iQi  8)  §  X.  It  is  not  probable  that 
it  was  often  practised,  except  in  cases  of 
crying  scandal,  by  a  Vestal  being  with  child, 
for  in  Pompeii  there  has  been  discovered 
on  one  side  of  the  street  a  sanctuary  of 
Vesta,  and  on  the  other  a  house  with  the 
sign  of  a  phallus,  therefore  a  brothel,  con- 
nected by  a  subterraneous  passage  under  the 
street.  In  excavating  the  Nun*s  field,  for- 
merly the  convent  garden,  at  Newifastle- 
on-Tyne,  for  building  the  Exchange,  num« 
hers  of  small  earthen  jars  were  dug  up 
filled  with  infant  skeletons,  proving  that 
there  was  little  to  chuse  between  Vestal  and 
nunnish  chastity. 
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PriTilege  of 
choonng  death 
gruitable  by  the 
emperor  only* 


Degndadon  to 
tlaTeiy. 


Condemnado  in 
metallum  and 
in  opoi  metalli. 


Women  con- 
demned to  the 
mlncf. 


Condemnatio  ad 
bettias. 

Stigmatisatio. 


§   ^476. 

The  emperor^  alone  had  the  privilege  of  granting  the  choice  of  z 
death.'  Condemnation  to  the  sword  of  the  gladiators,'  which  was 
discontinued  with  the  gladiators  since  the  reign  of  Constantine,^ 
followed  thereupon  as  a  matter  of  course ;  and  condemnation  to 
the  beasts,^  a  punishment  never  inflicted,  however,  on  Roman 
citizens,^  and  only  on  persons  of  low  condition  ;7  and  whoso 
was  not  at  once  destroyed  by  the  beasts,  was  despatched  in  the 
spoUarium.^ 

Another  capital  punishment  was  degradation  !to  slavery,  which, 
however,  seldom  occurred  under  the  old  law  ;d  and  was  superseded 
by  condemnation  to  the  mines,  which  was  of  two  descriptions, 
notwithstanding  that  the  legal  difference  was  inconsiderable ;  this 
consisted  in  the  expression  in  metallum  or  in  opus  metalli j — if  the 
former  were  pronounced,  the  culprit  was  sent  into  the  mines 
themselves ;  but  if  the  se«pnd,  to  some  smelting-house  or  other 
works  connected  with  the  mines,  or  he  might  be  condemned  to 
both,  and  sent  to  a  distant  province.^^  This  punishment  was,  as  a 
rule,  for  life  ;^^  but  was  only  inforced  as  against  slaves  and  persons 
of  the  baser  class.^ 

As  against  women,  it  was  in  ministerium  metallorumj  by  which  , 
we  must  understand  menial  duties  connected  with  the  establish-  • 
ment  of  those  conducting  the  mines,  and  of  the  convicts  workii^ 
there." 

Another  punishment  of  kindred  sort,  was  condemnation  to 
fight  with  beasts,  or  to  the  games.^^  These  "^^[atter  two  classes 
Were  branded  on  the  forehead  with  a  JST,  a  punishment  which 


^  Tac.  An.  I5)  61 }  Snet.  Domit.  8>  11  ^ 
P.  48,  191  8,  ^  I. 

'  Seneca  enjoyed  this  privilege.  In 
England,  on  executing  for  high  treason^ 
the  sentence  ran : —  7'hat  the  offender 
be  drawn  to  the  gallows,  and  not  be 
carried  or  vralk,  though  usually  a  sledge 
or  hurdle  is  allowed,  to  preserre  the  offen- 
der from  the  torment  of  being  dragged 
on  the  ground.  2nd.  That  he  be 
hung  by  the  neck,  and  then  cut  down 
alive.  3rd.  That  his  entrails  be  taken  out 
and  burned  while  he  is  yet  alive.  4th. 
That  his  head  be  cut  off.  5th.  That  his 
body  be  divided  into  four  parts.  6th.  That 
hu  head  and  quarters  be  at  the  king^s  dis- 
posal, 4  Comm.  c.  6.  The  king  may, 
when  beheading  is  part  of  the  sentence^ 
remit  all  the  rest,  though  it  is  said  he  can- 
not change  the  punishment,  by  altering 
hanging  or  burning  into  beheading.  Coke 
3  Inst.  52,  2  Hale  P.  C.  272  ;  but  there 
are  ancient  precedents,  wherein  men  con- 
demned to  be  hanged  for  felonie  have  been 
beheaded  by  force  of  a  special  warrant  firom 
the  king,  Bract.  104,  Staundf.  13. 


'  Ulp.  in  Coll.  LL.  Mos.  xi,  7  f  PaoL 
R.  S.  5,  17,%  35  C.  9,  19,  1. 

•  C.  Th.  15,  12.  I ;  C.  II,  43,  I. 

•  P.  48,  19,  I,  pr. 

'  Acta  S.  Pothini  et  martyr.  Lugdon. 
II,  12. 
^  Paul.  R.  S.  5,  23,  %  I,  15,  16,  17  J 

P-  48*  8»  3»  §  5 ;  P-  49>  i8>  If  3- 

"Senec.  ep.  93,  in  fin.;  Act.  S.  Per- 
petuz  21. 

•  C.  4.  55,  1,  3  ;  Frag.  Vat.  %  6  ;  Wal- 
ter 1.  c.  ^  451,  483 ;  Gains  (auctoratos)  3, 
§  199 ;  Coll.  LL.  Mos.  49  3 ;  Bresson  de 
Form.  8,  50 ;  Gains  3,  ^  189 ;  A.  GcU. 
N.  A.  II,  i8y  20,  I. 

w  P.  50,  X3»  5>  §  3  i  P-  48*  »9>  8i  §  4» 
5,  6 ;  Id.  28,  pr. 

"  P.  48,  19,  28,  §  6}  Id.  22,  23. 

"  P.  48,  19,  8,  ^  12  ;  Id.  289  §  5 ;  Id. 
49,  18,  3. 

»»C.  9,47,9;  P.48,i9,8,§8}Id.  36. 

i«  Ulp.  in  Coll.  LL.  Mos.  xi,  7  ;  P.  48, 
19,  8,  §  II,  12.  Paul  alludes  to  this  when 
he  says  figuratively,  i  Cor.  15,  32,^'*  If 
after  the  manner  of  men  1  have  fought 
with  beasts  at  Kphema.'* 
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Constandne  mitigated^^^  and   which   has    been    discontinued  in 
England,  as  it  was  found  to  render  deserters  marked  with  a  D  inBngiafid. 
desperate  \  it  is  still  the  practice  in  France  to  brand  a  convict  on  in  France. 
the  shoulder  with  an  F^  for  For  fat;  before  the  revolution  of  1798 
it  was  with  z,fieur  de  lis. 

In  the  case  of  anv  of  these  punishments  being  inflicted,  the  Semupanae. 
convict  became  the  slave  of  the  punishment  from  the  date  of  the 
sentence,  but  not  of  the  State  \^  hence  a  slave  thus  sentenced  was 
no  longer  the  property  of  his  master  \^  and  those  only,  who  after 
9l  certain  lapse  of  time  could  recover  their  freedom,  were  those 
condemned  to  the  games.^ 


§  H77- 

Those  punishments  which  did  not  go  the  length  of  depriving  Punishments 
of  libertfj  without  prejudice  to  citizenship,  were  unknown  to  the  thort  of  death, 
ancient  law;^  but  not  unfrequently,  a  person  under  accusation 
became  a   voluntaxy  exile,  in  order  to   save  himself  from   the  ExUium  voiun- 
obloquy  of  prosecution,  or  of  a  more  severe  punishment  \  ^  but  he  tari»m- 
did  not  thereby  protect  himself  from  reclamations  for  extradition, 
neither  was  the  State  indifferent  as  to  the  place  to  which  he  thus 
voluntarily  withdrew;    hence  the   voluntary  exile  was   always 
followed    by  plebiscitunty  recognizing  the    exile  as    legal,?    but  Confirmed  by 
combined   with    excommunication,   in   order    to   render    return  piehiscitum. 
impossible.^ 

The  lex  Porciaj  and  others,  gave  a  common  law  right  to  exile ;®  i^ex  Porcia  gave 
but  the  city  was  designated  in  which  the  exile  might  dwell,  and  common  law 
the  necessary  provisions  expressed  in  the  letters  of  exile.^*>  "^'^^  *^  *'^^*^- 

During  the  republican  period,  exile  was  made  a  formal  punish-  Made  a  formal 
ment  by  the  people,  without  interfering  with  the  existent  volun-  pimahmcnt. 
tary  exile." 

The  emperors  often  connected  with  exile  the  decree  to  live  in  a  under  the  em- 
certaih  island  y^^   thus,  the  more  ancient  species   of  exilium^  or  perors. 
interdiction  and  the  deportatio^  more  recently  introducec),  co-existed 
as  punishments  of  equal  degree  ;^^  still,  practically,  the  deportatioy  Deporutio,  or 
was  of  the  more  frequent  occurrence  j  *♦  both,  however,  involved  transportation. 


*  C.  Th,  9,  40,  & ;  0/9,  4.7,  17. 

«  P.  28,  3,  6,  §  6  5  P.  29,  2,  25,  §  2, 
3  ;  P.  48,  19,  8,  ^  II }  Id.  12}  Id.  17, 
pr. ;  Id.  36 ;  Walter  1.  c.  §  451. 

'  P.  48,  19,  8,  %  12. 

*  Ulp.  in  Coll.  LL.  Mos.  ii,  7 }  Gothofr. 
ad  c.  I  $  C.  Th.  9,  18. 

'  Cic.  pro  Caedn.  34  \  Declam.  pro 
domo  29. 

*  Liv.  1, 41,  a,  35,  3,  13,  58,  5,  32 ; 
Cic.  p;Po  Caec.  33,  34. 

'  IXv.  %6y  3  'y  also  5,  32,  46. 

*  Liv.  25,  49  interdictio  aqua  et  igni. 
'  Sallust.  Catil.  51. 


>°  Polyb.  6,  14  (12);  Liv.  431  2:  thus 
some  dties  could  not  receive  Roman  exiles, 
Polyb.  22,  26  \  and  e  converso,  that  a 
stranger  had  not  the  jus  exulandi  in  Rome, 
Cic.  de  orat.  i,  39. 

'*  App.  de  bell.  civ.  i,  31  ;  declam. 
pro  domo  31$  pro  Mur.  23;  Dio  Cass. 

*•  Dio  Cass.  56,  27 ;  Tac.  An.  3,  38, 


63,69,4,  13,21,  30,  6,  30. 

"  P.  28, 1,  8,  §  I,  2  J  P.  32,  3, 1,  §  2  J 

.  X7»  I- 

P-43,  I3>3J  P.  48,  i9>  »!  §  I- 


a^,  17,1 
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4  I06S  of  civil  righu>^  including  those  of  inheiicstfiee;*  the  trans- 

Competent  tD      ported  convict,  indeed,  was,  in  the  eye  of  the  law,  looked  ttpon  as 
whoB  to  inflict,  ^^j^  ctviUtef  moTtuus  ;'  the  Praftcti  pratorw^  with  their  kitcri- 

mistic  deputies,  and  the  Pnfectus  Utbi  were,  however,  the  only 
authorities  who  had  the  power  of  condemning  to  transportation  ; 
hence  the  imperial  lieutenents  required  die  command  of  the 
emperor  to  inflict  this  sentence.^ 

Condemnation  in  opus  publicum  was  another  punishment,  if  for 
the  term  of  the  natural  life,  which  involved  the  loss  of  civil 
rights  ;^  this  punishment  was  inflicted  on.  the  middle  class  oidy, 
and  neither  on  persons  of  high  rank,  nor  on  sbves.^ 


Condemnatio  in 
opttt  publicum. 


Confi»ario»  or 
forfeiture  oif 
feIon*s  foods. 
Publicatio. 


ProTiaon  in 
lavor  of 
children  of 
lelons. 


Peconiaiy 
mulcts  fell  Into 
the  Krarium. 


Power  of  the 
quKStores  to 
distrain. 
Lieutenents  of 
provinces  could 
not  forfeit  a 
felon*s  goods. 


§   2478. 

An  incident  of  capital  punishment  was  the  Confiscation  or  forfei- 
ture of  goods  to  the  State,  for  even  under  the  republic,  exile  was 
followed  by  fublicatio  ;^  but  under  the  imperid  rule,  confiscation 
of  property  was  incident  not  only  to  all  punishments  affecting 
life  and  liberty,^  but  also  to  exile  and  traTisportation,^  and  in  aS 
probability  to  the  condemnation  to'  perpetual  opus  publicum^^  or 
forced  labor ;  there  was  one  saving  clause  in  fkvor  of  the  children 
of  such  convicts,  viz.,  diat  they,  subsequently  to  the  reign  of 
Theodosius  II.,  retained  as  a  rule  the  moiety  of  their  paternal 
property.** 

§  H79- 

When  the  sentence  consisted  in-  a  pecuniaiy  penalty,  die  guilty 
person  had  Co  give  security  to  the  jErariuMj  or  submit  to  be  put 
under  personal  restraint  ;*^  should  fine  not  be  paid,  the  qusestors 
were  directed  to  take  possession  of  all  his  p|X)perty.*^ 

In  the  above,  as  in  other  cases  in  which  the  sale  of  a  convict's 
property  on  account  of  the  State  took  place,  the  principles  of  the 
sutio  were  observed.**  The  lieutenents  of  the  provinces  had,  in 
each  case  of  coniiscadon,  to  take  the  itnperial  commands.*^  Jus- 
tinian abolished  it  altogether  (except  in  the  case  of   treason), 


«  p.  3a,  3, 1,  §  2,  3, 4 }  P.  48, 19, 2, 
4  1 J  Id.  17,  §  I J  P.  so,  13,  5,  §  3  5 

Plin.  ep.  4«  II ;  Gaius  i,  90,  12S. 

•  P.  37,  I,  13 ;  P.  48*  »o,  7,  V  5 ;  c. 

9»  49»  *• 
»  P.  37,  4,  1,  §  8;  P.  3«,  a,  4,^  a  i 

Sav.  Syst.  a,  71-3* 

♦P.  30,  3,1,  §4;  P.   48,  aa,.6,%  ij 

P.  48,  19,  a,  §1. 

•  C.  9,47,  1}  P.  48»  19*  »7»  §  M  W- 
a8»  ^  6. 

•  P.  49,  18,  3  5  P.  48,  19,  34,  pr. ;  C. 

9»  47>  3-  .       , . 

^  §  2359,  h.  op. ;  Dionys.  8,  79 ;  Liv. 

3>  58»  a5>  4 ;  Dio  Cass.  38,  17. 

•  Dio.  Cass.  58,  x6  j  P.  48,  20,  x,  pr. 


•  Tac.  An.  3,  23,  68,  4,  ao,  ar,  13,43 ; 
P.  a8,  I,  8,  §  I9  %;  Herens.  Mod.  ft.  (in 
Ulp.  ft,  ed.  Backing,  1845,  P-  ^A^)>  ^■ 
48,  aa,  3 ;  C.  9, 49,  6. 

»•  C.  9, 47,  1. 

"  P.  48,  ao,  7,  pr.  §  a,  3,  4;  Id.  I. 
§  I,  a,  3  ;  C.  9,  49,  10;  thus  changed 
from  C.  Tb*  9,  42,  a,  4^  6,  S,  9,  io» 

»•  LW.  38,  58,  60 1   A.  Cell.  N.  A. 

7>i9- 

'*  Liv.  38,  60 ;  Lex  Adfia  repet.  I.  8,  9 

(Haubold  mon.  p.  75),  fr.  L.  Servil.  17, 

19,  20 ;  Tac.  An.  13,  a8. 

**  §  1417,  &  ^  *3si»  b.  op. 

»*  C.  Th,  9,  40,  I. 
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provided  ascendents   or  descendents   to  the  third  degree  were 
extant.^ 

Confiscation  to  the   Fiscus  always,  presupposed  a   perfected  Requisites  of 
sentence  i*   thus,   if  the  defendent  died  during  suit,^  or  after  ^'^.*^^°"  ^' 
sentence,  but  during  appeal,  his  succession  followed  the  usual  Perftct  sen- 
routine,^  under  the  condition  incumbent  on  the  heirs,  to  prosecute  tence. 
the  appeal  to  final  judgment  3  ^  on  the  other  hand,  in  case  of /elo  de 
J/,  there  was  no  means  of  escaping  from  the  confiscation  j^  and  in 
those  of  treason  or  extortion,  in  the  execution  of  a  public  office,  the 
suit  could  be  brought  after  death,  and  confiscation  be  inforced.^ 

§  2480. 

Non  capital  punishments  affected  either  the  person,  the  freedom,  Effect  of  non 

or  simply  the  civil  honor.  "P»^^  punish- 

To  the  first  categorie,  the  Talio  belongs,  so  long  as  it  existed,®  "So. 

and  the  more  recent  law  was  just  as  unwilling  to  recognise  muti-  Mutilating 

ladng  punishments.9    Justinian  passed  some  regulations  calculated  F«n»lMnent»- 
to  render  the  law  still  more  lenient.  ^^ 

In  respect  of  corporal  punishments  they  were  sufficiently  varied.  Corporal 

Scourging  to  death  with  rods  was  forbidden  as  respected  citizens,^^  punishments. 
but  not  such  other  sorts  of  corporal  punishment  as  were  regulated     ^'^^'^ing- 
by  law,  a  distinction  which  had  escaped  modern  authors  before 
Walter." 

Under  the  emperors,  however,  scourging  was  allowed  to  be  Under  the  em. 

inflicted  upon  the  lower  class  alone.  *^    Freemen  were  bastinadoed,  P^";"  ^"^°*** 

viz.,  beaten  with  the  stick,  and  slaves  with  a  whip,**  and  under  ^^^^  °^' 
this  categorie  may  be  placed  condemnation,  for  limited  terms,  to 
the  mines  or  public  works. *^ 

§  2481. 

Personal  arrest  and  relegation   belonged   to  the  non   capital  Releg^tio. 
punishments  affecting  liberty.     The  former  was  inflicted  by  im- 
prisonment or  laying  in  fetters.*^    A  sentence  of  arrest  could^  be  Competency  of 
pronounced  for  the  term  of  natural  life,*^  a  punishment  forbidden  judge  to  inflict. 
to  be  inflicted  by  the  lieutenents  as  against  fireemen.^^    Slaves,  on 


•  N.  17,  izj  N.  134,  13. 

'  P.  48,  20,  2$  P-  48,  2iy  2,  §  I ;  P. 
4S,  2,  20,  confiacado. 

•  P.  49,  14,  45»  §  M  »8,  I,  9. 

•  P.  2S,  I9  13,  §  2 ;  28,  3,  6,  §  8. 

•  P-  49>  I3>  i»  pr-  J  C-  7>  66,  3. 

•  P.  48,  21,  3  ;  P.  28,  3,  6,  §  75  for- 
merly Dio  Cass.  581  15  ;  Tac.  An.  6,  29. 

^  P.  48,  49  II ;  48,  2,  20. 

•  §  1947,  h.  op. }  Walter  1.  c.  §  760.' 

•  C.  6y  I,  I ;  N.  17,  8;  N.  42,  i. 
"  N.  134,  13. 

"  Walter  1.  c.  §  38,  95  j  ^  2398)  h.  op. ; 
Cic.  de  re  pub.  2,  31 ;  Uv.  10,  9  ;  Cic. 
pro  Rabir.  3,  4}  in  Verr.  5,  63 ;  Sallust. 

VOL.    III. 


Cadi.  5I9  mention  the  Lex  Porcia;  Cic. 
in  Verr.  5,  55,  57,  62. 

"Walter  1.  c.  §  787,  Fe«tu«  v.  pro 
scapulis. 

"  P.  48,   19,  28,  %  2,  5 ;  P.  48,  18, 

"  P.  48,  19,  6,  §  2 ;  Id.  7,  10,  pr.  5 
Id.  28»  §  2y  4* 
»  P.  so,  13,  5,  §  2  5  P.  48,  19,  28, 

§  I. 
»•  P.  4,  6,  9  J  C.  II,  5,  I,  §  4;  P.  50, 

16,  27 6,  224. 

"  Val.  Max.  6,  3,  3,  9,  15,  5  j  Cic.  in 
Cadi.  4,  4,  5. 

»•  P.  48,  19,  8,  §  9 ;  Id.  35 ;  for  cxcep. 
don,  vide  P.  48,  19,  28,  §  14. 

4  u 
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How  infbfccd. 
Did  not  inTolve 
confiKttio. 


How  diffisring 
from  eztlium. 


DecUntioa 
that  one  ia 
improbos  in« 
totabilitqne. 
In^mia. 

Disabilities  in< 
volTed  hf  it. 


the  Other  hand,  could  be  condemned  to  chains,  either  in  perpetuum^ 
or  ad  tempus  only,  and  delivered  back  to  their  masters  under  this 
condition.^ 

Relegatio  consisted  either  in  banishment  from,  or  assignation  to 
a  certain  locality,'  either  for  a  specified  term  or  in  perpttuum^ 
of  which  we  find  examples  under  the  republic  j*  no  loss  of  civic 
rights  was  incident  to  it,*  nor  any  confiscation  of  property,  with- 
out such  was  expressly  mentioned  in  the  sentence  \^  nor  was 
such,  indeed,  admissible,  except  where  the  relegation  was  perpetual,^ 
in  which  case  the  confiscation  of  a  part,  at  least,  of  the  property 
was  not  uncommon.^  Hence,  relegatio  differed  essentially  and 
materially  from  exilium^  until,  in  a  later  age,  exiUum  was  under- 
stood in  a  wider  sense,  and  comprehended  religatio^^  of  which 
the  most  lenient  form  was  domiciliary  arrest ^^ 

§  2482. 

The  most  severe  punishment  affecting  civil  honor  was  the 
declaration  of  recklessness  and  minority,  or,  that  a  person  was 
improbus  intestabilisque^^^  which  deprived  him  of  almost  every  civO 
right  and  communion.^' 

The  penalty  of  infamie  was  less  severe  ;^^  but  even  this,  in 
some  measure,  affected  the  caput^  or  civil  status  of  the  individual 
on  whom  it  attached  \  it  excluded  him  from  the  Tribus^^  from  the 
comitia^'^  and  other  important  civil  functions  ;^^  hence,  it  was  only 
applicable  to  men,  and  did  not  affect  women,  a  modification  met 
by  the  lex  Julia^  in  respect  of  those  who,  on  account  of  their  scan- 
dalous behaviour,  were  forbidden  to  re-marry ,^9  and  who  are  all  judi- 
cially included  under  the  general  designation  of  infamous  women.^ 


»  P.  48,  19,  %^%  135  Id.  335  c.  9, 
47, 6, 10. 

«P.  48,  12,  7,  pr.  §  I,  5-19;  Id. 
19,  wr. 

•  p.  48,  2a,  7,  §  2 ;  Td.  14. 

•  Liv.  40,  41. 

•  P.  48, 22,  4,  7,  §  3  J  Id.  14,  §  1 ;  Id. 
X7»  »8,  pr. 

•  P.  48,  22,  I,  4,  14.  §  I  i  C.  9,  47, 
%\  C>  9i  ^y  6. 

'  P.  48,  22,  7,  %  4. 

•  Paul.  R.  S.  2,  26,  §  14,  5,  25,  ^  8,  S, 
26,  ^  3*  * 

•Ovid.  TrisL  2,  137,  5,  xi,  15-215 
p.  48,  I,  2. 

"P.  48,  22,  4,  5 J  P.  2,  I,  4,  pr.; 
Paul.  R.  S.  5, 17,  §  3  ;  butrelegado  is  some- 
times  used  ror  exiliujo,  P.  48,  2,  12,  §  4. 

"  P.  48,  22, 9. 

"A.  Oell.  N.  A.  6,  7,  15,  13;  I.  2, 

XOy  ^  6. 

*'  P.  28,  X,  18,  ^  I  $  Id.  26  \  TheophU. 
2,  xo,  6. 

>*  Savl^ny  bas  a  very  detailed  dissertation 
Qpon  this  penaly  in  bis  Syst.  2,  %  76-83, 


and  Aj>pendiz  6,  in  wbich  he  exhausts  the 
subject,  and  which  is  worth  reverting  to, 
being  somewhat  less  diffuse  imd  theozcckal 
than  the  rest  of  that  work. 

*'  Causa  exisdmationis  equivalent  to 
causa  capitis,  Cic  pro  Rose.  Com.  6  ;  pro 
Quint.  8,  9 ;  P.  50,  16,  X03. 

*•  LIv.  6,  2. 

'^  Cic.  pro  Cluent.  42,  43 ;  Lex  Jolb 
municipalis,  1.  34-49  (Hanbold  moo. 
p.  122-126)^  P.  3,2,  I ;  P.  47,  TO,  40. 

»•  P.  3,  I,  I,  §  8  ;  Id.  9  5  P.  40,  7,  4, 
§  I :  P.  I,  22,  2. 

*'  §  2425,  h.  op. 

*  Waller  1.  c.  §  494,  n.  43-47 }  VIp. 
i3,  X,  2 ;  P.  23,  2,  4^  pr.  Mar- 
cus Auielius  confined  the  incapacity  of 
women  of  the  senatorial  chss,  P.  23, 2, 42, 
§  1  i  C.  S,  27,  X  ;  C.  s,  4,  23,  29  ;  C  1, 

4»  33  J  P-  a3»  *>  43>  h  7i  8>  9, 10,  xi,  11, 
X35  Id.  4f,  §  8$  Id.  49$  Olp.  x6,  1; 
and  mulieres  scenicc,  C.  5, '27,  x  )  K.  Mir- 
tini,  tit.  4,  de  mat.  sen.  C.-5,  5,  7,  not  ex- 
tending to  other  infamous  persons,  Sst. 
SysL  2,  Cap.  7,  n.  2-5,  worth  refeieace. 
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Women  now  were  threatened  with,  the  penalties  of  inikmy  in  cer-  Women  in. 

tain  cases,  and  with  these  provisions,  the  edict  is  made  complete.^  ftmow  in 

All  these  dispositions  were  rescinded  in  Justinian's  legislation  •«  "    " 

n/$vei:theless,  female  inlamie  remains  in  name,  but  devoid  of  any  jusdnian'i 

positive  legal  eiFectj'  wherefore  many  passages  relating  to  it  were  change*. 
received  without  dajiger  into  Justinian's  collection.^ 

§  2483- 

Infamia  was  in  the  nature  of  a  media  catitis  deminutJoj  and  in  a  Nature  of  i^- 
public  point  of  view>  involved  the  Joss  of  homres  2nd  dignitas^^  the  ftmia:itieflFert. 
suffragium^  and  in  a  religious  point  of  view  Paganl^  Judat^ 
Heretici^  Apostata  ^^  were  infamous. 

I9  a  private  point  of  view  an  infamous  person  could  not  be  a 
cognitor  or  procurators^  or  remarry  by  the  lex  Julia. 

Infamia  was  the  consequence  of  conviction  in  a  publicium  How  baaed. 
judicium^  for  calumnia^  pnevaricatio^  vis  privata^  or,  in  short,  on 
any  public  pt09ecution ;  ^  but  it  was,  moreover,. the  consequence 
of  some  private  suits,^'  as  well  as  where  they  were  prosecuted  as 
delicta  privata^^  in  obligatory  transactions  ror  any  sort  of  dolus j 
for  a  breach  of  trust  by  a  tutor,  for  denial  of  a  deposit,  when  an 
arbiter  in  an  actio  qrhitraria  directs  the  defendient  to  pay  a 
certain  sum,  wbich  he  neglects  to  do,  and  lets  the  matter  go  to 
judgment,  such  contumacia  involves  the  penalty  of  infiunie,  as 
resembling  a  dolus. ^'^  Violation  of  the  annus  luctus  ;^^  bigamie,  or 
double  espousals  ;  whoredom  in  women,  vu^o  quastum  facientes  ; 
crimes  against  nature,  muliehria  passus ;  ^^  keeping  a  brothel,  Leno^ 
ciniumy  as  a  trade  ;^°  public  players  j^^  hiring  himself  out  to  fight 
with  die  beasts,  whether  it  take  place  or  not,  or  actually  ap- 
pearing to  fight  gratuitously.^  Lastly,  there  were  certain  civil 
suits  which  involved  this  penalty,*^  nor  was  it  in  the  power  of  the 

'  Compare    P.    3,  21,  with  fr.  Vat.  'C.  i,  5, 4;  Id.  Z9»pr.  {  Id.  21,  %%i 

§  320 ;  Walter  1.  c  ^  508.  C.  Th.  16,  5,  7,  17,  18,  25,  40, 49,,  58. 

'  Walter  1.  c.  %  494,  n.  44,  48 ;  also  ^^^  C.  x,  7,  2,  3, 4  j  C.  Th.  16,  7,  x,  2, 

dtadont  in  note  aupnu  49  7. 

•  N.  22,  22.  "  Frag.  Vat  %  322-3  j  Paul.  R.  S.  1, 2, 

*  Walter  1.  c.  %  505,  n.  154,  159.  From  %  3  >  Gains  2,  ^  3x9  j  P.  4,  4,  24,  pr. ; 
the  passages  of  the  Edict  received  into  the  P.  15,  3,  3,  %  5. 

Pandects,  those  new  provmons  relating  to  '*  P.  4,  8,  x,  7. 

women  were  strode  out,  because  it  applied  ''P.  2,  4,  1,  4,  ^  5  {  Id.  6,  7,  pr. 

solely  to  the  jui  postulattomsy  which  could  §  x-4. 

not  affect  them:  but  Savigny  is  wrong  in  "  P.  48,  x,  7;  P.  3,  2,  13,  §  8  $  P.  47, 

supposing,  on  that  account^  that  Jusdnian  X2,  x  ;  C.  2,  X2,  X2. 

renewed  female  infamia,  2,  p.  221, 537,  by  "  P.  12,  3,  2,  k  x. 

N.  22,  22,  and  N.  117,  6,  which  abolished  *•  P.  3,  2,  ix,  \  2. 

it,  and  was  law  when  the  Pandects  were  "  P.  3»  x,  x,  ^  6  }  C.  9,  9,  31. 

compUed.  *•  P.  3>  »»  4»  %  »f  3  >  P«  45>  S»  8>  P^'  > 

*  C.  xo,  57,  x;  C.  xo,  3X,  8  5  C.  X2,      Id.  9,  %  x,  2. 
36,  3  J  C.  X2,  I,  2.  "  P.  3,  2,  4,  pr.  %  I ;  Suet.  Tib,  35. 

•  Cic.  pro  Plando  20.  *  P.  3,  x,  i,  §  6.  i 
f  C.  X,  II,  6.                                                   "  Walter  1.  c  %  7x9,  n.  63,  64  j  %  742, 
■  C  I,  9,  6,  8,  15.                                      n.  24. 
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judge  to  make  any  change.^  iWhen,  however^  an  excessive 
penalty  had  been  iUegally  imposed,  the  in&mie  was  remitted  as  a 
sort  of  indemnity.* 

There  were  also  some  other  penalties  afiecdng  the  honor,  such 
as  expulsion  from  the  Senate,  or  a  curia^  whedier  temporary  or 
perpetual.^    The  exclusion  from  any  rank  or  honorable  omce, 
whether  general  or  particular.^      Prohibition,  or  interdictk,  to 
exercise  any  profession,  trade,  or  calling,  whether  perpetual  or 
inBunia  fiicd  ui  temporary.*    The  infamia  facti  has-been  satisfactorily  proved  by 
J.-      Savigny  to  be  a  vain  thing,  fondly  imagined,  not  founded  on,  bat 
rather  repugnant  to  Roman  la^,  and  to  be  no  more  than  a  non- 
technical or  vulgar  phrase,  descriptive  of  an  existent  fact.    This 
distinction  is  therefore  to  be  repudiated  altogether  as  erroneous.^ 
In&mie  Infamie  has  been  intirely  done  away  with  in  the  English  law 

e^^u^jI**"        by  Lord  Denman's  act,  except  in  attainders  of  treason. 


erroneous  dii* 
dncdon. 


MilituypunJah* 
menti. 


§   2484. 

The  punishments  inflicted  on  soldiers  were  peculiar,  and  differ- 
ing from  those  inflicted  on  civilians.  The  first  of  these  was, 
where  a  soldier  was  compelled  to  run  the  gauntlet  of  his  com- 
rades to  death,7  which  consisted  in  the  lines  facing  inwards,  and 
each  giving  the  culprit  a  blow  as  he  passed. 

Decimation  was  another  military  punishment.^ 

Sale  into  servitude.^ 

Ignominious  dismissal,  termed  in  England  drumming  out  of  the 
regiment.*® 

Degradation  from  rank,  or  the  transfer  to  a  lower  class  of 
troops,**  called  in  England  drafting  into  a  condemned  regiment. 

The  imposition  of  menial  duties.*^ 

Stopping  of  pav,*'  called  in  England  putting  under  stoppages. 

Flogging**  ana  bastinado.*^ 

Bleeding.*^ 


'  P.  47,  a,  63  J  P,  47,  lo,  40,  at  in 
acdo  furd  or  injttrU. 

*  £•  3,  ».  X3>  *  7  5  P-  +8.  »9»  ">>  h  »• 

•P-56>  i3»5>  §  aj  P.i,7»a,35  P- 
48,  M,  7,*§  ao;  P.  50>  ^  2»  ^  I,  A,  5  i 
Id.  3,  §  I J  Id.  5}  P.  5or,  I,  15,  pr.j  C. 
10,  50,  I. 

*P-  5o»  »3»5>§a;  P.  48,  a»,  7>  *  ai> 
ai. 

»  P.  48,  10,  89  pr.j  Id.  9,  pr.  §  i-ioj 

P.  i,ia,i,§3;  P-5o»»»3»%  i;  P- 3>  i» 
8 ;  C.  lOy  59,  I.  Denial  of  burial  for 
felo  de  se  is  not  purely  Greek,  Q^indl.  decl. 
49  337$  Dio  Cm.  69,  8;  R^.  Rom. 
Criminah.  p.  884,  886. 

•  ¥.  St  1,  Syst.  des  HenL  R,  R.  vol.  a,  p. 

188,  aaif 

f 


^  Polyb.  6,  6,  37  (35)  5  Dionys.  9,  50. 
*  Polyb.  69  38,  (36)  $  Frondn.  Straicg. 

4*i»34»35»36-     . 

'  Lit.  40,  41 ;  Liv,  ep.  55. 

i<>HiaL  de  bell.  Afxic  54;  SueC  OctiY. 
Hi  P-  3»  »>  i>  »>  F-  §  I-4I  C.  », 
3^9  3* 

"  P.  49,  16,  3»  §  1  i  Val.  Max.  1,  h 

9»i5' 
**  P.  49,  16,  3«  §  1 1  Frondn.  1.  c  4, 

h  43- 
*'  Lit.  40,  Festos  t.  directum. 

'♦  P.  49,  16,  3,  §  1,  FettBS  ccBiio;  dc- 
prefaenaa. 

"  Val.  Max.  a,  7,  4;  liv.  ep.  57. 

»«  A.  Gcll.  N.  A.  10,  8;  Frondn.  I.  c. 
4,  I,  16. 
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Corporal  inconveniences.^ 

Putting  upon  short  or  inferior  rations,^  called  in  the  navy 
putting  on  six-water  grog. 

Bivouacking  without  the  encampment.' 

Marching  in  heavy  marching  order.^ 

All  degrading  punishments  and  torture  were  forbidden  to  be 
applied  to  soldiers.^  Neither  had  a  capital  sentence  for  a  military 
offense  the  effect  of  confiscating  the  prize-money  acquired  in  such 
military  service,  as  was  the  case  with  civilians.^ 


§  2485. 

The  remedies  which  were  available  bv  the  convict,  consisted  in  Criminal  ap-  ' 
an  appeal  to  the  people,  in  so  far  as  tnis  was  admissible,  and  to  P^^ 
the  tribunes,^  which   latter  could  bs  appealed   to  immediately  ToSeS^uneB. 
against  the  prosecution  or  motion  for  punishment;^  and  thereupon 
the  tribunes,  having  taken  the  matter  into  consideration  in  their 
conclave,  the  votes  were  collected,  and  a  formal  decree  drawn  up, 
.according  to  the  opinion  of  the  majority.^ 

But  no  appeal  lay  to  the  people  from  a  questioj  which  had  been  No  appeal  lay 
constituted  by  that  body,  because  such  court  derived  its  authority  ^™  *  qoaettb 
from  the  power  delegated  to  it  by  the  people,  and  no  appeal  could  ^      p«>pie. 
lie  to  itself  against  its  own  acts.^^ 

Appeals  to  the  sovereign  owe  their  introduction  to  the  imperial  Appeals  to  the 
form  of  government ;  ^^  but  ultimately,  appeals  to  a  higher  tribunal  **  «niperor. 
were  regularly  admitted  on  the  same  conditions  and  in  the  same 
forms  as  in  civil  process.^'    Even  a  third  party  might  appeal  in  ThSid  party 
favor  of  the  convict,**  who  could  not  repudiate  this  benefit.    Not-  ""S^*^  app«»J 
withstanding,  however,  the  favor  thus  shewn  to  persons  under  J^tof  Aewnl 
sentence,  there  were  ^certain    high   crimes   and   misdemeanors,  mt. 
where,  by  reason  of  confession  or  undoubted  proof,*^  no  appeal 
and  no  delay  in  the  execution  of  the  sentence  was  allowed. 


§  2486. 
Pardon  by  the  prerogative  of  grace  appears  in  the  republican  Pardon  or  grace. 


*  Val.  Max.  2,  7,  9  j    Liv.  24,  16 ; 
Su^t.  Octav.  24. 

*  Poly.  6y  6,  38  (36] ;  Frontin.  1.  c.  4, 

»  Polyb.  6,  38  (36)  J  Val.  Max.  2,  7, 

15- 

*  Amm.  Marc.  25,  x. 

»  P.  49, 16,  3,  §  1,  10  5  C.  9,  41,  8  J 
Acta.S.TrTaach  I. 

•P.  28,  3»  ^1  M  i  P-  *9>  h  "»  Fm 
P.  38,  12,  x»  2$  G.  6y  21,  13. 
"f  Liv.  38,  58,  60. 
'  Liv.  26,  3  ;  Cic.  in  Val.  14. 


'  Zonaras  7,  15;  A.  GeU.  N.  A.  7,  19 ; 
Liv.  26,  3,  38,  60. 

»•  Qc.  Philip.  I,  9  J  Geib.  Crim.  Proc. 
p.  J87.39X. 

"  §  2368,  h.  op;  Walter  L  c.  §  331. 

*«  C.  Th.  II,  30,  20,  57,  58,  6xs  C.  7, 
62,  29. 

"C.  7,62,6,§3j  Id.  12  J  C.  7,  65,  7. 

"  P.  49>  »>  65  P-  49»  4»  »»  %  »»  3' 
"P.  49,  I,  16  J  C.  Th.  II,  36,  1,4, 

7j  3I>  335  C«  Th.  9,  40,  15  j  C.  Th.  9, 
10,  1}  C.Th.  9,24,  I,  §35  C.  7,65,2; 
C.  9,  12,6}  C.  9,  13,  I,  pr. 
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ConttnictiTc  by   period  in  the  form  of  recall  from  exile  by  popular  decree  ;*  nor  is 
the  people.         j^  ^^  impossible  supposition^  that  the  tribunal,  which  had  pro- 
nounced the  sentence  was  competent  in  this  behalf,^   though  it 
is  hardly  probable. 
Diviaon  of  Under  the  emperors,  pardons  may  be  divided  into  two  cacc- 

pardoDs  under     gories,*  the  first  Consisting  in  a  species  of  indulgentia  for  an  intire 
Ind^^^^      ^^s'  o^  crimes,  whereby  the  penalty  was  remitted,  in  respect  of  a 

matter  in  which  sentence  had  already  been  pronounced,  or  where- 
Staying  procew.    by  the  proceedings  were  stayed  in  a  Us.  fendens^  or  by  restitution^ 
Radtudon.        ^^  effect  of  which  was  to  annihilate  the  offense  and  uie  sentence, 
and  restore  the  pardoned  person  to  his  former  state.^     This  is 
the  effect  of  a  pardon  in  England^  and,  indeed,  in  most  countries. 

*  Lit.  5,  ^  \  Cic.  Plut  Cic.  33$  Dio         *  C.  9,  21,  9;  C  9,  51,  s»  5}  7»  9} 

Cms.  39,  8k  C-  9t  4%  3  >  C.  Th.  9,  3S9  <1<  ioduIgcaL 

^  Val.  Mac.  5,  4,  7.  crim. 

'  Walter  Lc.  %  Sao,  n.  203,  ibiq.  cit.         *  P.  4^,  19,  ay,  pr. ;    C.  99  5i»  1; 

Plochmann.  das  Begnaedigunp  recht  (£r-  P.  49, 13,  I. 
langen  1845)  §  8. 


EPILOGOS, 


The  Author  has  endeavored,  in  the  preceding  work,  to  give  an 
outline  of  the  Roman  Law  in  such  a  form  as  will  guide  the 
student  in  his  researches  through  a  period  of  131  o  years,  from  the 
foundation  of  Rome,  b^c.  753,  to  the  date  of  tne  last  Novella 
Cmstitutio  of  Justinian,  probably  about  566  a.d.  He  has  also 
glanced  at  the  fate  of  the  Roman  civil  law,  with  the  view  of  shew- 
mg  how  it  enters  into  the  juridical  system  of  modern  nations. 

The  leading  characteristics  of  the  original  law  of  the  Roman 
State  consisted  in  the  reality  of  every  proceding,  and  in  those  pro- 
cedings  being  conducted  orally  and  publicly. 

The  next  step  was  definite  legislation  under  the  Decemvirs, 
which  consisted  in  a  codification  and  extension  of  the  then  existing 
laws,  with  such  amendments  as  were  suggested  by  the  experience 
and  practice  of  the  Roman  judicial  officers,  improved  by  the  ex- 
perience acquired  in  foreign  countries. 

The  next  step  consisted  in  the  introduction  of  Uti^  fictiones  juris ^ 
having  for  their  object  the  shortening  of  the  process  by  the  abo- 
lition of  forms,  now  no  longer  of  the  substance,  whereby  much 
was  tacitly  admitted  to  have  been  done  which,  in  fiict,  had  not 
been  performed;  this  curtailment  was  rendered  possible  by  the 
advancement  of  learning,  and  with  it  arose  the  facility  of  reducing 
to  writing  that  which  theretofore  had  been  purely  oral. 

Senatus  censulta  and  plebiscitay  passed  from  time  to  time,  tended 
to  render  the  details  more  positive,  and  the  effect  of  legal  proced- 
ings  more  equitable  and  operative ;  indeed,  during  the  republican 
period,  the  gradual  tendency  to  equity  is  very  strongly  marked, 
as  giving  rdief  against  the  stern  and  unflinching  rules  of  the 
strictumjus. 

Towards  the  termination  of  the  republican  period,  we  remark 
the  increased  stringency  of  penal  enactments,  so  that  while  civil 
remedies  were  rendered  more  equitable,  punishments  for  criminal 
ofi^nses  became  more  severe,  and  in  this  position  the  Roman  law 
remained  until  a  late  epoch  of  the  imperial  rule :  equity,  on  the 
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one  hand,  gradually  assumed  a  more  dominant  influence  in  dero- 
\  gadon  of  the  strictum  jus ;  while  lenitv,  in  the  criminal  branch  of 

die  legal  administration,  was  insensibly  superseded  by  increased 
severity. 

At  the  epoch  at  which  the  seat  of  empire  was  transferred  to 
Byzantium,  a  great  change  is  perceptible  in  the  Roman  law. 

Civil  procedure  was,  indeed,  simplified,  and  its  formalides  still 
further  retrenched;  and  although  stripped  of  its  popular  character, 
equity  was  sdU  more  strongly  recommended  to  the  civil  magis- 
trate ;  but,  on  the  other  hana,  many  acts  were  rendered  criminal 
which  had  not  been  so  thitherto  ;  and  the  penaldes  they  involved 
most  stringendy  infbrced.  Every  thing  was  now  reduced  to 
writing,  and  oral  procedure  was  almost  intirely  banished  from  the 
Byzandne  forum. 

The  vast  extent  of  the  empire,  the  diversity  of  persons  it  had 
become  necessary  to  invest  with  some  sort  of  jurisdicdon,  the 
difficulty  of  finding  duly  qualified  persons  to  administer  the  law, 
and,  above  all,  the  utter  absence  of  any  one  work  to  guide  the 
judges,  gave  rise  to  a  great  want  of  uniformity  in  pracdce ;  and 
each  followed  his  favourite  legal  author,  or  the  decision  laid  down 
in  the  pardcular  works  which  he  happened  to  possess.  Thus 
a  great  conflicting  of  decisions  arose;  iior  can  there  be  the 
slightest  doubt  that  the  great  increase  of  these  anomalies  was  one 
of  the  principal  causes  moving  Justinian  to  introduce  a  uniformity 
of  law  and  process. 

The  Emperor  undertook  the  work  of  codifying  all  existing 
imperial  constitutions  and  laws,  so  as  to  avoid  as  far  as  was 
possible  the  dilemma  which  arose  out  of  these  conflicdng  de- 
cisions ;  and  in  performing  this  arduous  undertaking,  the  imperial 
'  commissioners  appear  to  have  taken  the  edict  as  theu*  model.  He 
enacted  Finality,  but  infringed  this  self-imposed  rule  fay  his  later 
constitutions,  many  of  which  intirely  repealed  pordons  of  his 
previous  enactments.  He  died,  however,  in  the  vain  persuasion 
that  his  successors  would  respect  that  finality  which  he  himself 
had  been  the  first  to  disregard.  Manners  and  customs,  however, 
continued  to  change,  and  a  Greek  empire  required  a  Greek  code ; 
thus  the  Basiliks  and  other  compilations  arose,  founded  indeed 
upon,  but  in  many  instances  depaning  firom,  the  principles  of  the 
great  Byzantine  law-giver. 

Justinian's  works,  nowever,  and  the  previous  code  of  Theodo- 
sius,  had  gone  forth  into  Europe,  and  formed,  among  the  then  bar- 
barous tribes  of  the  continent,  the  positive  basis  of  the  now  local 
laws  of  at  least  half  the  civilized  globe ;  esto  perpetua^  for  that 
which  is  founded  oh  sound  logic  must  ever  hold  its  ground  against 
inequity  and  empyricism. 

It  is  curious  to  observe  the  same  tendency  in  English  law  and 
in  that  of  the  continent,  which  is  so  striking  in  Roman  juris- 
prudence— the  tendency  towards  equity — a  natural  consequence  of 
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advanced  civilization ;  but,  oh  the  other  hand,  while  the  criminal 
law  of  Rome  gradually  increased,  that  of  England  has  decreased 
in  severity ;  thus,  in  so  far,  the  civil  and  criminal  jurisprudence 
of  Great  Britain  have  progessed  in  the  same  direction;  and 
although  the  categorie  of  criminal  oflFenses  has  been  extended,  the 
punishment  of  them  has  become,  from  day  to  day,  more  lenient. 

With  these  general  remarks,  the  Author  closes  his  work  on  a 
subject  which  has  occupied  his  attention  during  half  his  lifetime  ; 
and  he  dismisses  it  with  the  hope  that  his  labors  in  a  field,  hitherto 
almost  untouched  by  English  writers,  have  not  been  altogether  in 
vain,  and  may  prove  to  others,  as  they  have  to  himself,  a  means  of 
valuable  historical  information,  and  profitable  occupation  in  leisure 
hours. 


On  St.  Andrew's  Day,    . 
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Abigd,  ^  S43'* 

Abolitio,  §  2464- 

AbortKm,  pfocoringi  §  2446. 

Absentia  ob  metum^reipub.  cautatn— Jieceari- 

tatem  (retdtutio),  §  zo6u 
AcceptUlatioy  definitions  discussed,  §  1858. 
— ^^—  dinolutron  of  contract  by,  ^  1858. 
Acceptum,  in  account^  §  ao8o. 
Accidental    damage,    who    reipoiinble    for, 
§1649. 

loss,  ^  1675. 

Accidents,  at  whose  risk,  §  1667. 
AccoontB,  books  of,  as  evidence,  §  2334* 

■  Roman  method  of  keeping,  $  io8o« 

■  tutors*,  as  evidence,  §  2334. 
Accusatio,  ambitus,  §  2188. 
Accusation,  manner  and  form  of,  §  245  x. 
Act^  new  conunon  law  procedure,  ^  2050. 
Acta,  drawing  and  serving,  fixed  rules  for  fees, 

§2356. 
Actio,  ad  exhibendum,  §  2054* 

■  an    arbitraij    action, 

§  2177. 

—  scitimatDria,  a  b,  f.  action,  §  2x72. 

'  in     culpa^    sununaiy    of, 

§  2175. 
I    I  pnesctiptis  rerbis,  to  meet 

debts  as    to  contracts  on 
sale  or  return,  endeavors 
to  assimilate  at  to  kindred 
contruts,  §  2x75. 
•— *  aquse  pluvise  arcend«,  against  the  diver- 
sion of  rain  water,  ^  2x80. 
'  arborum  fiutim  csesarum,  ^  X909. 
»--«  bonse  fidei,  form  of,  §  2x60. 
'         commodati  a  b.  f.  action,  f  2x72. 

■  commodati  directa  et  contraria,  §  2067. 
— —  communi  dlvidundo  a  b.  f.  action,  ^  2  x  72. 

—  condictio  furtiva,  §  X892. 

■  conducti,  lies  against  owner,  §  x678» 
— ~-  conducti,  to  whom  competent,  §  2xxx. 
— *  confessoria,  §  2024. 

*-^  confessoria  directa,  nature  of  threefold 

example,  §  2034. 
^— -  form  of  prosecuting,  %  2034. 


Actio  confessoria  utilis,  §  2035. 

—  contractus  permutstionisi  ^  t020. 
-»—  contra  eum  per  ouem  fiictum  est  ^uo 

minus  quis  in  judido  dstat^  §  2x55. 

—  contra)  judicem  qui  litem  suam  fecerit, 

§2x59. 
>-^-  contra^  mensorem  Qui   olsum  modum 

dixeiit^  directs,  utius,  ^  2x4a. 
^—  criminalis  or  accusatio^  what  implied  by, 

^  X892. 
— i-  de  alfaio  cormpto,  ^2x51. 
-— —  de  aleatoribus,  ^  2x46. 
— ^  de  calumniatoribus,  §  x8o2. 
■    de  communi  dividundo,  ^2x23* 
■  de  communi  dividundo^  effect  off  §  xySx. 
'   de  pecunia,  §  2076. 
— ^^— ^  et  receptttia,  transformed  by  Ju^ 
tinian  into  actio  constitotoria, 
%  2076. 
— — —  extended  by  pnrtor,  §  2076. 
»—  de  dejectis  et  efifiisis,  for  throvnng  things 
from  the  houses  into  the  street,  §  2x60. 
■         de  dolo  malo^  an  arbitrary  action,  |2X77. 
-— —  de  edendo^  an  arbitrary  action,  §  2x77. 
^^o  de  cdendo,  in  banking  accounts,  §  2x78. 
'  de  eo  quod  certo  loco,  an  arbitrary  actiooy 
*  2x77. 
■»«•'  de  eo  quod  certo  loco  (dare  oportet),  can 
only  be  broughtin  foro  domicilii,  §  2x82. 

—  de  fugitivis,  ^  2147. 

— •—  deinjuriis,etfamocisIibelIls,§2X4X,2X44. 

—  de  in  rem  verso,  liability  of  fiithers  for 

sons'  debt^  cases  and  exceptions,  §  2x92* 
"^■^  de  legatis  venerabilibos  lods  vel  ecdealc 

relictis,  ^  2x40. 
^—  de  parto  agnoscendo,  maatts  on  which 

founded,  §  %o^, 
*  •'   <       ■     I    I  ■  remedy  of  the  moner, 

^2046. 
— —  de  pastu  et  in  fiictum,  dri^g  cattle  oa 

to  pastures,  ^  220X. 

—  de  pauperie,  damage  by  beasts,  (  ftftoo. 

—  de  pauperie,  directa,  utilis,  indusio  anl- 

malis,  §  220X. 
— «  de  pecufio^  §  2x88. 

de  permutato,  a  b.  f.  action,  §  2217. 
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Actio  depotid,  a  b.  f.  tction^  §  Axys. 
— —  de  recepto  in  factoiDy  §  &x6a. 

■  ■   in  timplttm,  ^  si 62. 

■  in  duplttin,  ^  216%. 

I         de  leiTo  comiptO}  computadon  of  dam* 

ages,  §2145. 
»^~  de  fuspeniis  et  posidti  ^  2i6x. 
— ^  de  ri  aut  metat  caiit&y   an   arbitiarjr 

action,  ^2177. 
—  directa,  in  caae  of  power  of  attorney} 

^2022. 
— —  doioa,  reqairementa  of,  §  2058. 

■  bonus,  where  it  lies,  §  2058. 

■  in  substdium,  §  2058. 
malus,  ground  of  restitutio,  §  2058. 


emphjrteuticaiia,  a  b.  f.  action,  ^  2172. 
■  summaiy  of,  ^  21 13. 

empti,    competent    to    the    purchaser, 

^  2086. 
empti  et  vendid,  §  1657. 
ex  conductor  a  b.  f.  action,  §  2x72. 
ex  empto,  a  b.  f.  action,  §  2x72. 
exercitoria,  ^  X749. 
■— *  institoria,  application  of,  §  axi6. 
-*-  liabilities  of  ezercitor  (charterer)  and 
roagister  (supercargo)  of  ship,  ^2x03. 
ex  lege  Comelu  de  injuriisy  civil  and 

criminal,  ^  2x43,  2x44. 
ex  liberali  causa — adsertores,  why  neces- 

saiy  in,  ^  2045. 

■  reward  for  detection  of  coIln- 

ttve  acts,  §  2045. 
— — ^  action  limited  to  5  years,  §2045. 

■  de  libertate,  de   ingenuicste, 

4  ao45. 
I  lay  in  iayorem  liberta^is,  or 

serritutis,  \  2045.* 
— —  form  of— example,  ^  2045. 
— — — —  adsertores  libertatis  in,  ^  2045. 
— —  limited  penalty  in,  §  2045. 
ex  locato,  a  b.  f.  action,  §  2x72. 
ex  mutoo,  §  2066. 
-■■'  proof  of  delivery,  §  2066. 

— —  where  many  crediton,  ^  2066. 
— >^-*  mode  of  payment,  §  2066. 
summary,  §  2066. 


^^^ 


ex  stipulatu  de  dote  promissa,  what  it  ii, 
to  whom  competent  ^2x73* 
»i  de  dote  repetenda,  a  b   f. 

action,  §  2x72. 
-— ^-— «  may  be  for  a  res  carta,  or  in- 

ccrta,  §  2072. 
— — —  nature  of,  clause  introduced 

by  Justinian,  ^  2074. 
ex  vendito,  a  b.  /.  action,  §  2x72. 
fomilic  herdscundse,  ^  1777* 
—  a  b.  f.  action,  §  2x72. 

where  it  lies  not,  §  2x22. 


Faviana  et  Calvisiana,  an  arbitrary  action^ 

§  4x77. 
M*— —  in    case   of  a  freedman 
alienating  such  property 
as  he  should  bequeath  to 
hisfatron,  I  2x8x. 


Actio  fictitia  and  utilis  tynonymoas ;  Gains'  and 
Ulpian*s  opinions,  ^  2022. 

—  finium  regundorum,  an  arUtmy  action, 

4  »«77- 

■  II         ■  icapcctmg  contiguous  estrtMy 

the  iter  limitare,  procednie 
according  to  the  Twdve  Ta- 
bles, progreaiTe  variatioas  of, 

§  »i79- 
———»«——  to  whom  competent,  §  2179. 

— — -  *— •  duration  thirty  yean,  §  2x79. 

foneraria,  §  2x72. 

—  astinulated  to  the  negotsona 

gestio,§2X30. 

^^  forti,  ^  X909. 

*-^-^—  diflferent  from  condictio  foidta ;  ii 

a  more   comprehensiTe   renedj, 

§2134. 

•^-^~—  manifcsti  in  quadnplimi,  §  X9X5» 

-  oblati,  4  X906. 

-~— »*  requirements  of,  §  2x34- 
— ^—  where  it  lies,  §  2x34. 
— —  hsneditstiB  aditio,  §  X785. 

a  b.  f.  action,  \  2172, 


how  used  by  Papinian,  Ulpiaa,  PaoIo% 

Gains,  §  2050. 
hypothecaria,  different  fiom  interdictBii 
"  Salyianum,  §  23x2. 

liinitstion  o^  %  2221. 


in  ^Ktum,  ^  20x6. 

— — -  condictio  differs  from,  §  1051. 

— ^—  contra  eom  qui  in  jus  Tocstiun 

Tiexemi^§  ^154- 
■         contra  eum  qui  jus  dicenti  000 

obtemperaveiat^  %  2153. 

■  contra  eum  qui  jus  norun  (io- 

quttffi)  statuerat  ant  tmpebt- 
verat,  ^  2x52. 

■  contra  eum  qui  aine  ftnia  ia 

jus  Tocaverit,  ^~x892. 
■  cum  prxfinitione,  ^  2017. 

—— — •  cum  tsxatione,  §  20x7. 

■  cum  infinitione,  ^  20x7. 
—  de  calumniatoribia,  ^  2157. 

■  de  praescriptia  verbis,  difienot 

significations,  %  2065. 
"  for  res  certs,  or  inceita,  §  1017. 

■  limited  to  annus  utilis  popetoa, 

§2049. 
injuriarum  pnetoria,  in  addition  to  citi- 

matoria,  ^  2x42,  2x44. 
in  jus,  §  20x6. 

in  publicanos   et  vectigalia  coomisi, 
'against  fraud  in  collection  of  taia, 
§2148. 

in  rem  utilis,  §  2024. 
institoria,   apjiies    to    truMsctioni  on 
land,  as  exeidtoria  by  sa, 
§2194. 
'    ■         et  quasi  institoria,  §  1745. 
■  ■    '  remedy  by,  §  1752. 
in  triplum  contra  vtatores,  ^2x38. 
legis    Aquiljae  —  its    three    dupten, 
§  1x39, 
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Actio  ltp$,  prtt  way  to  caudo  damn!  infccdy 

§i99». 
— *— —  reserved  for  cases  where  sacnunen- 
tam  was  used,  §  I992- 
I      whether  pignoris  captio,  and  manus 
injectio  pro  judicato  were,^  2003. 
■  locati  et  conducd,  ^  1678. 

obligadons  of  the  letter  in,  ^  2107. 


— —  to  whom  competent,  aioS. 
mandad,  a  b.  f.  acdo,  &172. 
contraria,  ^  1745. 
I II 16. 


directa,  §ftix6* 
§  1745- 


manus  injecdo  against  osnren  under  lex 

Marda,  §  200a. 
—  pro  judicato,  in  what  cases 

formerly  used,  §  20x0, 
201 1.    . 
— —  under   lex   Furia    testa- 

mentaria,  §  2002. 
metus,  nature  of,  §  2057. 

■  enlarged  by  Cassius,  §  2057. 
■         ort^nated    by  Cneius  Octavins, 

§2057. 
minoris  peddo,  §  2184. 
mixta,  acdo  prxjudidales  asserted  to  be ; 
discusuon  of  the  question,  §  2044. 
negatoiia,  §  2024. 
'  directa,  fonn  of  proaecuting, 

§  1034. 
■  necessarily  disdnct  from  the 
▼indicado,  §  2034. 
udlis,  §  2036. 


negodorum  gestorum,  §  2046. 

>  a  b.  f.  acdon,  §  217a. 
— — .^—  contraria  docs  not  lie,  if 
gestor  be  self  interested, 
§21x8. 
— — — —  directa    and    contraria, 

§  1772,  2x18. 
-'  —  utilis,  §  1772. 

noxalis,  children,  §  2x97. 
•->'—  for  damage  done  by  slaves,  iti 
origin  in  the  Twelve  Tables, 
confirmed  by  lex  Aquilia,  en- 
larged    by     iCdilidan     edict, 
§  2x96. 
—  '         paaperies,  §  2199. 
— —  where  it  lies,  §  2198. 
'  noxa  caput  sequitur,  §  2x98. 

Pauliana,  §  2059. 
■^  against    fraudulent    debtors, 

§  a364. 
an  arbitrary  acdnn,  %  2x77. 


— — —  for  resdtudon,  §  1874. 
per    condicdonem,  introduced    by  lex 

Silia,  affected  by  lex  Calpumia,  §  200  x. 
per     manus    injecdonem    (execution), 

%  2358. 

pro  judicato,  ^  2002. 


per  poetuladonem  judicis,  §  2000. 
—  affiected  by  lex  Calpumia, 

§200X. 


Acdo  penonalis  ex  testamento,  bona  caduca, 
bona  vacantia,  disabilities  of  the  child- 
less, exists  in  England,  §  2x24. 
— — •  pignoratitia,  §  2070. 

— — —  custody,  §  2070* 

— -^_  directa,     contraria,    other 

remedies,  §  20^0. 
*  nature  of  the  contract  upon 

which  based,  ^  2070. 
—  pignoris,  a  b«  f.  action,  §  2x72. 
— — — -  captionis  legalis,  as  aflFecting  pub- 
licani,  name  of  the  law  ille^ble, 
§  2003. 

of  military  origin,  §  2003 


pluris  peddo,  for  excess  in  re,  tempore, 
loco,  causft  circumscribed  by  Zeno. 
§2183. 

pcenalis,  §  X892. 

possessio  ventris  nomine,  §  2047. 

■  woman   cannot  transfer, 

^2049. 
— — —  actio  in  fiictum,  §  2049. 
— — —  actio  perpetua,  ^  2049. 

■  calumniae  cau^,  §  2049. 
prsescriptis  verbis  de  permutato,  ^2176. 
pnetoria  de  constituta  pecunia  ^  202  x. 


hypothecaria,  §  202  x. 


prejudicialis  the  proper  remedy  in  causa 
liberal!,  2045. 

pro  socio,  a  b.  f.  action,  §  2x72. 
— —  general  conditions,  accidents, 
common  profit^  interest  on 
money,  fraud,  remedies  against 
third  parties,  exercitorial  con- 
tracts, §  2XX4. 
publiciana,  an  arbitrary  action,  2x77. 
■  extends  to  heirs  and  successors, 

^  2032. 
-     form  or,  ^  2032. 
>  for  what,  ^  2032. 

■  founded  on  equity,  §2032. 

■  is  a  quad  vindicado,  §  2032. 

— ^—    requirements  of,  §  2032. 
— —    terms  of  edict,  §  2032. 

—  to  whom  competent  2032. 

—  ■  where  it  lies,  §  2032. 

— _    where  it  will  not  lie,  §  2032, 

—  in  cases  of  quiritian  property, 

§  X992. 
quanti  minoris,  ^  X646. 
quasi  delictum,  ^  2020. 
quad  Serena,  is  extension  of  actio  Ser- 
viana,  §  2043. 

—  alternative  to  pay  or  render,  §  2043. 
— — «  exceptio  excusuonis  in,  §  2043. 

'  sive  hypothecaria  an  arbi- 

trary action,  §  2x77. 


quod  jussu,  nature  of,  absorbed  by  actio 

tributoria  or  de  peculio,  ^2190. 
quod  metus,  ^  i868. 
receptitia,  §  2076. 
reconvendo,  mutua  petitio,  ^2186. 
redhibitoria,  §  2087. 

■         quanti  minoris,  §  2087. 
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Acli«  ie41ubltDm»  qwuti  minoris,  dbtuiction 

bctwcea,  (  0090. 
— -^— •«-  raqaiiemenCi  off  §  1091. 

—  rd  et  poens  peaecotorMy  §1915- 

—  rd  ▼iiidicatioilis,  ex  dominio*  ^  S030. 
czcepdon  to  the  raky  4  2030. 


rei  viodicatioBii  ex  dominio  lies  against 
the  tnie  poaeMor,  ^  2050. 
■  redpracal  obligations  of 

possessor  and  dominay 

20tl« 


itmefiom  spolii,  as,  \  2A79. 
lerum  amotanun,  ^  1S91. 

■  an  arbitnuyactioD,  §  %  177. 

■  between  husband  and  wife, 

^2135. 
retcinorii,    introduced    hf    Publicios, 
%  2033. 

■  will  not  lie  for  cofposcal  ob- 

jects, §  2033. 
rest  contra  laedentem  et  haered.  suosy 

%  1875- 
lerindicationisy  ^  1908. 

rerocatoiUy  ^  1892. 

Rtttiliana,  or  Serviana,  §  2364. 

lacfmmeati  affected  hy  lex  Calpumia, 

^  aooi. 
-— *— —  danger  o^  according  to  GaioSy 

^  1999. 
— —  fofm  of,  %  1999* 
— — ^^->  penalties,    passage    in 

concerning,  ^  1999* 
sequcatraria,  ^  2069. 

a  b.  f,  actio,  §2172. 


Gains 


Actio  veaditi  et  eaipti  Iseno  aim  dinudism. 


Serriana  an  arbitrary  action,  §  2177.  ^ 
II      introduced  b^  prsetor  Servins 
Sulpicius,  ^  2042. 
— «•«—  called  also  hypothecaria,  §  2042. 
.         conyeys  to  landlord  right  to 
sell  his  distress,  ^  2042. 
tributoiia,  Ather  obligated  by  contracts 
of  hisifon,  §  2191. 
tutebe,  §  2020. 
— — —  a  b.  f.  action,  §  2172. 

■  contiaria  by  the  tutor,  ^  2x21. 
.   de  distnhendis  ratio^ibos, 
§2x20. 
tutofis  suspecd,  §  2158* 
utiljs,  S  1775,  2020. 

—  always  based  on  a  fiction,  Sayigny 

thinks,  §  2022. 
'— «  in  case  ot  ceding  right  of  action  to 
another,  ^  2022. 

—  pfsetoria,  fiction  not  always  apparent, 

probably  none,  §  2022. 

various  significations  of  the  word,  §  20x4. 

synonymous  with  legis  actio,  §  20x4. 

vendid  competent  to  the  vendcMr,  §  2086* 

venditi  et  empd— eyiction,  §  2099. 

.  exceptions,    in    case    of 

trifling  objects,  donois, 
yendoo  of  a  uniyersitas, 
^r  stxpuladon  for  exemp- 
tion, ^  2093. 


^  fcmcdy  byex!C^tiio^^so95* 

—  eflfect  of  rtdsBon,^2096. 

—  obligatiooa     of     vendor, 
§2092. 

—  puichaaer  can  elMt  aa  to 
remedy,  in  caae  or  de* 
fee^  prindpal  or 
soiy,  ^2089. 

lies,  §  1659. 
yi  bonorum  nplonim,  §  1915 
— *— «—  applies     to 

\  2x36. 
yindicatioms  i«9  §  2025. 
I  must  be  btvnglit  intfab 

thirty  yean^  ^  22 19. 
.    ■  the  oldest  actum  in  use, 

42024. 


— — >  why  an  termed,  4  20x5. 
Action,  peiaonjd,  fiction  in,  %  K»2. 

real,  fiction  in,  ^  2022. 

i—  right  of,  ori^  of,  ^  X981. 
Actiones  iSdilitiae,  ^  202X. 
■  arbitraric  et  bone  fides,  §  2x64. 

_..._— ....^-^    distinction 


ibrmula  in,  §  2168. 
list  of,  1x77. 


-  bonse  fidd  compensatio  et  dednctio^ 

§  2X70,  2I7X. 

complete  list  of,  §  2x72. 
enumeration  o^  §  2X70» 
et  arlAtrarise,  theorie  of  Savigay 

enoneoos,  §  2x65. 
— »-  theorie  of  Thibantcomcf^ 

^2x66. 
et  stricti  juris,  distinctioB  be- 
tween, §  2169. 
-*— —  their   different 
tions,  $  217X. 


-  origin  of,  4  2x67. 
-which  are,  §  217X. 


dyiles,  §  202  x,  2024. 

■  commodati,  ^  202  x< 
I  empti,  4  2*02  X. 

— — >  mutui,  §  202 X. 
yendlti,  §  202X. 


certi  ex  itipulatu,  §  207a. 
condictiones,  ^  2023. 
conftisorue  et  1 
urban  services,  ^  2034* 

both  difectK  and  utiles,  §  2034. 


confessoric  ceased,  §  1992^ 

perpetual,  ^  2220* 


de  damno  infixm  leg^  actio  retsined 
in,  \  2004,  2005. 

depodti,  compens^o,  dedoctio,  ex* 
exceptio  doll,  not  allowed,  ^  206S. 

liability  of  heirs,  §  2068* 

diiectc  et  contiaria,  §  2068. 

in  simplum  in  duplam,  ^  ao68. 


directs,  ^  2022. 
— — —  descend  iromdyil  law,  1 2022. 
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Acdones  directKyVulgares^ctitiCy  udlet,  §  aosi. 
.■■■■■  empd  et  vendidy  comentoal  requiremcnta 

of,  4  ao86. 
— ^  ez  dekcto,  §  »X3S. 

.  pcBnKin  nmphiaiy  dttplviiiytri- 

jphaii  ct  ^indxvipliUD,  4  *  >  3^ 
■         extension  of,  *^  aoao. 

ex  tutelae,  §  si  19. 

— — —  directs,  et  contraiia,  aguMt 

whom  they  lie,  ^  sido. 
-*—  fictitic,  ^  lozs. 

■  in  fiictum,  pnocriptis  verfaisy  ex  lege, 
§  2oao. 
— '  in  heredem  tranRMSt,  ezpfauned,  excep- 
tions, ^  utaS. 

injuria,  $  1957. 

— -  js  penonasB,  |  soo^. 

cf  no  avail  against  aa  itiegal 


in  lem,  *(  ftOfta. 
— *-<-—hans«^  4*014. 
■  genesallv,  ^  -toso. 

■■"■^'■^  flnay  snse  ex  oonunio,  <x  aenri* 
tute,  ex  hereditate,  mr  ex  jare 
fignoiis,  4  ftOft^. 
■  ■-  their  effect  on  the  -centumyiral 
ooait,  4  S99^« 
institoria  et  exercitorial  liahillly  of  Ei- 
ther for  M»*s  txansactioasii  or  aAf  «iie 
Trho  coMtttDtes  another  hit  attorney, 
4x193. 
legjs  abolitfaed  to  Bomtne,  4^0005, 
•^— centumviral  caaes  aince  lihe  leges 
JuH«  and  iex  ^imtia,  %  X99X. 

—  decline  of,  except  ia  apeieial  -cases, 

4  2004. 

-~  execution,  §  X358. 

— —  Bft  in  number,  ^  ^999- 

— —  their  stringency  caused  their  de- 
cline, I  X005. 

—  why  BO   called^  Englkh   pafallel, 

looiti  let  condneti,  4  2107,  aio8»  -a  109, 

aiXO,  21X2. 

mtxtae^  4  SXS'I- 
negatoriae  perpetual,  4  S2xo. 
noxales  caudo  in,  4 1x14. 
petpetuse  et  temporales,  4  XXI15. 

£iusion  of,  4  2^19- 


'  peiteciitorise  pasaal.  condkst.  iuct.  et  -tei 

vind,  4  X909« 

peritorix,  §  2019. 

•ipflpnlares,  4  2150. 

English  qui  tarn  acrions  simtkr 

to,  4  A  ISA* 
possesBorie,  §  20x9. 


pnejudldales  sre  actions  in  -rem,  or  ciyU, 

or  prsetorian,  difference  of  opinion  of 

modem  jurists  about,  §  2044. 

— ^—  decide  incidenttl  quasrions, 

example,  §  1044. 

■  asserted  to^&actionesmixtBe^ 

4^044. 
pnetorise,  4  ^o%  x,  9024. 


Acdoaes,  reales,  de  serritntibus,  de  hcretfta- 

tibus,  4  1992. 
rei  vindkatioAes,  leg^  actio  Ktamed  m, 

4  2004,  2005. 
"       eeqaestrariB  <foeetK  oCconttaric,  §  2069. 
stncti  juris  et  arbitrarise,  their  rdation  to 

jadick,  4  2x64. 
— ^  table  of,  by  Savigny,  §  205  3* 

—  vtSes,  4  »o*»- 

-^^— —  ex  lege  AquiMa,  ^  1940- 

vindfeatioais,  %  2023. 

vindictam  spirsntes,  §  1892. 

— »  vulgares,  ^  ^otz. 

Actionum,  editio,  po0tulafio,  per  adiFocatum, 

4  2009. 
Actions,  dmsioB  o^  into  aominatse,  and  in- 

nominatse,  §  2020. 

—  general  d>«sien  of,  aecortfng  «o  the  In- 

sritutes,  4  20x8. 

—  limitadon  «f,  ncquSsitife  «id  ««9AcdTe, 

4  '22X-9. 

— — — h^^Bs  to   run  'from  the 

actio  nata,  4  2218. 

■  confesBorise,  §  2220. 

^— — -.  negatoriae,  \  2220. 

'  vindieado  ra,  <§  22T9. 

hypoChecaric,  "§  2221. 

■       ■  '■■ ■  hefcditadB    petitsones, 

4*«12. 

— ^— —  in  rem  scripie,-4  2*23. 

'  qiibd  metiiSy>4  4223. 

^— ^....^...-^  ret  pe«Bectttoffae,  §  2224. 

— ^-^— —  ii6noesrise,  §  2224. . 

'       Pauriame,  4  2'»24* 

'  "     ■      poenales  «i  dt^tis  f^fnfSt, 

4  ftXftS. 
■         '  '        !fiHti— erbowrn,  4  2225. 
■  fiirtim  csesarttra,^  smS- 

'■    ■  ^  cooifficdng  opinion  of  com- 

mentators, between  limi- 
tation of  jus  pignoris  and 
personal  action  for  the 
value,  4  2221. 
— ^—    depo^  tnieetabllis,  •2225. 
—— .— _    senn«ornipri,-4  2225. 

dedejecti8etemi8is,'42225. 

■  ■     db  dolo,  4  2225. 
— — ^— —    pttoal  tndichnents,  4  2226. 

—    all  acrions  perpetuated  %y 

lltis-eofltestafdo,^  2227. 
"aetidns  whidh  |Bss  toheiit, 

4  2228. 

■'*   '       '"  lie  against  heirs, '$ 2229, 

■  SngKfih,  2230. 

>■    ipiKnclpledf,<rhibatffkview 

of,  4  M^. 

'  .    ■       -principle  of,  difference  be- 
tween'limitation  byauion 
and'ciViriaw,  4  X217, 
— — — —  niiknourn  to  older  law,  gra- 

dital    devdopaient    of, 

4**1 5' 

—  mixed,  ^  1892. 

—  on  Avenges  and  sea  losses, '4  2129. 
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Actions,  on  correal  tdpulatioiu,  correal  debton, 
crediton,  ^  2075. 

—  on  nominate  contracts,  §  1064, 
■         on  Terbal  contracts,  %  207 1. 

— *  persona],  with  those  under  the  control  of 
otherSf  ^2187. 

praetorian,  could  be  tried  before  an  arbi- 

ter, §  a  168. 

<— —  real  and  penonal  division  of  the  Institutes 

and  by  Gaius,  %  2023. 
-— «  which  do  and  do  not  lie  in  solidum, 

J  2185. 
Af  ts  informal,  not  penal,  §  1889. 

—  ipso  jure,  valid,  $  2056. 

Actus  rerum,  term  time,  summer  and  winter, 
united  by  daudios,  restored  by  Galba, 
%  1990. 

Addictio  in  diem,  what^  §  1652.    ^ 

Adjudicatio,  %  2012. 

Administering  love  drinks,  %  2447. 

Administratio  hereditstis,  obligations  of  ad- 
ministrator, ^  1776. 

—--—---—"——  remedy    by   action, 

%  1777- 
Adscripti  glebse,  §1681. 

Adsereve  in  actio  ez  liberal!  causa  equivalent  to 

English  aver  J  %  2045. 
Adsertores  libertatis  in  actio  ez  Hbenll  causa, 
why  necesiaxy,  Justinian  makes  them  op- 
tional, %  2045. 
Adsignado,  what,  §  175  f> 
Adulterium,  early  law  ot^  ^  2424. 
Adultery,  Utest  laws  punishmg,  %  2425. 
Advemiia,  or  day  books,  ^  2080. 
Advocate,  asHgnment  of  by  prstor,  to  un- 

asrisced  clients,  %  2009. 
— —  described,  dlffmnt  from  a  procurator, 

§2207. 
^— —  serjeantB  at  law,  the  modem  type  of, 

^2009. 
— ^  a  cotporate  body,  Bscal,  4  2209. 
— — —  juridical  *  of  the   repubhcan    period, 

^2209. 
iSdilcs,  imperium  and  jurisdictio  of,  %  1984. 
Adilitian  edict,  §  2087-8. 

■   ■  amount  of  damages  in  case  of 

actio  de  paupeiie,  ^  2I00. 
— ^— —  jurisdiction,  ^2384. 
iBrarium,  account  of,  §  2346. 

'      and  the  fiaras,  %  1685. 
Agency,  Engbnd,  doubt  it  action  would  lie  on 

a  gratuitous  act  of,  ^  I744- 
Agenti  traded  on  thor  own  account^  §  I746< 
Ager  publicus,  where  not  found,  ^  1685. 
— »->  vectigalis,  analogie  of,  §  1707. 

and  emphyteuticarius  in    the 
middle  age,  %  1687. 
liability  of  to  land  tsz,  §  1689. 

■  rightB  of  posMSMT  of,  to  whom 

belong,  $  1698. 
Album  in  later  times,  §  1994. 
— —  none  beibre  Octsvian,  1994. 

■  not  confined  to  any  class,  §  X994> 
— ^—  or  panel  in  early  times,  \  1994.  , 

■  prsBtorium,  action  for  defacing,  ^2151. 


Aleatores,  §  2146. 

Alienatio  judicii   mutandi  causa  (resdtotio], 

%  2063. 
— — -  judicii  mutsndi  causa  &cta,  §  1873. 
■  to  hdr  presumptive,  %  1704. 

Alienator  liable  for  fine,  §  1705. 
Altercatio,  §  2454. 

— (in  suits),  §  2324. 

Ambitus,  ^  2403. 

accusatio,  %  2388. 

America,  U.  S.,  bribeiy  in,  %  2404. 
Amnesties,  general,  %  2464. 
Ampliatio,  %  2458. 

—  (adjournment)  in  soit^  %  *3S4- 
Annona,  lez  Julia  de,  §  2409. 

■  offenses  against,  §  2395. 
Antapocha,  a  private  instrument,  §  *334« 
Ante-decemviral  period,  %  1883. 
Apocha,  or  receipt,  a  private  instrument  not  to 

be  confounded  with  acceptillatio,  ^2334. 
Apostacy  punished  by  Moslem  law,  %  2402. 
Apostolse,  letters  demiaoiy  in  appeals,  §  2370. 
Appeal  by  third  party  against  consent  of  con- 
vict, §  2485. 
■     cases  which  had  none,  remedies  dieiciny 
%  2371. 
— — ^—  from  quaestor  to  the  people,  %  2485. 
Appeals,  ^  2368. 

— — — —  against  definitive  sentences,  §  2370. 
■  criminal  to  the  people  and  tnbunes, 
§2485. 
-^— -  in  the  provinces,  %  2370. 
— ^—  limitation  of,  %  2229. 

restricted  to  two,  §  2372. 

— "^  to  the  emperor,  §  24^5. 

■       ■■■  noder  the  Romano-^raantine  empire, 

^2369. 
—^  vezatioos  penalty  for,  ^  2372. 
— ^—  when  they  might  be  made,  §  2370. 
Aquae  caput,  definition  of,  %  2301. 
— ^-  et  igni.interdictio,  §  2408. 
Aqua  quotidiana,  sestiva  and  hibema,  %  2301. 
Arluter  in  actiones  bonse  fidei,  §  2168. 
Arbitraiiae  actiones,  %  2164. 

— — .^—  and  bonae  fidei,  distinctiofi 

between,  %  2168. 
Ariutri  judged  secundam  aeqnitatem,  %  1994' 
-— -  and  judices,  distinction  between,  \  1994- 
Aihitrium  judids,  uncertainty  of,  §  x8q4. 
Arcariua  nomen  (in  account^)  not  round  in 

the  more  modem  Roman  law,  %  2080. 
Areoles,  vide  Haraspices. 
Arrest,  how  enfbrc^  by  imperial  lieuteaent  in 

serious  cases,  §  2465. 
—  in  serious  and  manifest  crimes,  %  2465. 
-^—  personal,  restriction  of  munidpat  magis- 
trates* power,  ^  2362. 
•——right  oi>  complaiiMd  of  by  plebeians, 

§2002. 
Arrested    persons,  how    treated    in    military 

custody,  %  2465. 
'  In  later  times  a  commen- 

tariensis    had    charge    of 
them,  §  2465. 
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Anmted  penons  in  the  c<mntiy  under  the 

tnperintendenceofthe  prae- 
tor, §  2465. 

— — ^—  under  the  laperintendence 

of  the  triomTui  capitales, 

§  4465- 
Arrha,  forfeit  of,  §  1645. 

Aaaults,  minor,  law  of  England,  ^  194S. 

Anamntf  Sicarii,  ^  2416. 

Asies  and  aestercet,  relatiTe,  vahie  of,  §  1992. 

Adseaoree  of  the  pnetor,  ^  198S. 

■   .        —  stipend  granted    to,    by  Emperor 

Alexander,  §  198S. 

inm,  the,  §  X459* 

the  German  and  Prutdan  analogy, 

^  2348. 

Anigament  of  Tindicis,  rule  for,  §  2026. 

Attorneys  at  law,  ^  2009. 

— ^—  (or  cognitores),  their  fint  introdac* 

tion,  §  2202. 

Ancdo,  sale  applicable  to  private  inaolyenciet, 

Anrevs,  change  in  denomination  of,  §  1825. 
Averment  of  property,  §  2028. 


B 


Bail,  §2451. 

— ^>   ibrfeit  of,  ^  20x1. 

•—  ibr  fulfilment  of  Judicatum,   but  not 

always  required  by  later  law,  ^  22x0. 
■     ■    personal  principle  preserved  in  England, 

§22X1. 

— —  tenewed  in  adjourned  cases,  {  20x1. 

—  substituted  for  arrest  in  cases  of  debt, 

§  2002. 
— — ^  substitutioii  of,  for   personal   citation, 

§*3i4- 

—  Mr  Gautio  and  Satisdatio. 

Bankers*  account^  actio  dc  edendo,  right  to 
inspect  books,  and  to  demand  an 
account,  ^  2x78. 

Bankruptcy,  ^  1364. 

Bargain  and  sale,  acceptance,  ^  x66o. 

— ^— ^^—  according  to  the  Mohamme- 
dan law,  §  x66o« 

-^— ^—  definition,  \  x66o. 
'■         —  delivery,  or  vacation  of  pooet- 
sion,  §  1663. 

"-  how  may  be  concluded,  §  X  660. 

— — —  implied  consent,  §  x66x. 

— ■^— — ^— -  meeting  required,  §  x66x. 

— ^— — -—  retnction  of,  $  X662. 

Baron  and  feme,  §  X640. 

Beit,  $1665. 

Benendum  cedcndanuB  actionum,  ^  2079* 

•— '~— —  competently,  by  whom  claimable, 

^1844. 
— -^— —— —  C4ses  in  which  inopera- 
tive, §  X846. 
■     ■    claimable    on    petition, 

%  i«45- 
VOL.    Ill, 


Beneficium 


competentia    ex   causa  egestatis, 

§  173»- 
to  whom  allowed,  §  1844. 


■'  divisionis,  founded  on  a  rescript  of 

Hadrian,  $  2078. 
'     English  law  coincidence  of,  §  2078. 
— —  ordinis  of  Justinian,  §  2077. 
Bethmann,  on  the  querela  inofficiott,  §  X992. 
Bigamie,  §  2429. 
Bill,  ^e,  in  our  equity  courts,  presented  by 

way  of  petition,  §  1985. 
— -  or  equity,  English  parts  of,  §  20x3. 
Birth  supposititious,  a  falsum,  §  24x3. 
Bishops   assisted  in    the  supervision  of .  the 

prisons,  §  2466. 
Bona  fides,  see  fides  and  actio. 

gradual  introduction  of,  into  actions, 

$  2x67. 
Bonorum  possessio,  i  X794. 
. Imiitation  of,  %  2229. 

—  venditionis  fictio,  §  2022. 
Book-keeping,  our  art  of,  through  the  Italians 

firom   the  Romans  (see  note   3,  p.   39  x), 

I  2080. 
Boundaries^  decbion  of,  English  system,  §  2x79. 
— — — —  of  estates,  actio  finium  regundorum 
applied  to  pnedia  rustica,  §  2179. 
Branding,  §  2476. 
Bribery  abolished  in  Rome,  §  2404. 

parliamentary,  §  2403. 

Burglary,  §  X898. 

■  Roman  law  of,  §  1898. 

Burial  alive,  §  2475. 

English  and  foreign  parallels,  ^  2288. 

—  right  of,  §  2287. 


Caduciaria,  lex  (Papia  Poppaea),  §  2124. 
Calumnia,  branding  for  suppression  of,  $  2463. 

definition  of,  $  2x57. 

CalnmnisB  causa  (Sctm.-  Plancianum),  §  2049. 
Calumniator,  what  constitutes,  §  2x57. 
Calviriana  actio,  §  2x8  x. 
Candidatns,  §  2404. 
Canon,  what,  §  1693. 

■  emphyteutic,  default  of  payment  of, 

4  X709. 
— — — »^-^— -  cannot  be  mcreased  or  de- 
creased, §  x6'97. 
■  difi^ers  from  rent,  J  1697. 

■  forfeiture  for  non-payment 

of,  text  of  constitution, 
§  X710. 
— *—  '  obligations  of  tenents  to 

pay,  ^  X707. 
■  Vinnitts*s  opinion,  $17x0. 
Capital  jurisdiction  of  senate,  §  2382. 

■  from     kings     to     consuls, 

■  punishment,  see  poenae. 
—————    by    paternal    authority, 

j  2380. 
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Cupitil  punlthmcnti  power  of  specUUy  coi^ 

feired,  §  1986. 
Cftpitifl  deminttdonU  fictio,  ^  aoftt. 
Caricatures  punishable,  §  2143. 
Cannen  injuriosum,  1946. 
Carrieif  of  goods,  ^2162. 
— ^  liability  of,  by  English  law,  §  1975. 
Cash  and  credit,  §  1648. 
Casus  fortuitus,  $  1675. 
Catiline,  §  2420. 
Cato,  C.  4  240S. 
Cattle,  fines  in,  nominal,  §  2473. 
Catului,  ^  2420. 
Canpo,  who,  §  1972. 

—  liaUlicy  of,  1972. 

Caupones,  pleas  in  answer  to  actions,  by  §  1974. 
— »  remedies  against,  )  1974* 

Cause,  arbitiaric,  §  1994* 

bone  fidei,  1994. 

Causa  JQSta,  2056. 

Causes  inierior  per  formulam  et  sponsionem, 

before  a  angle  judge,  ^  1992. 
Cautio,  a  private  instrument,  §  2334. 

■  municipal  magistrates  have   delegated 

power  to  decree  a,  ^  2307. 
— — —  damni  infecti,  ^  2301,  2307. 

I  to   whom   competent, 

^  2308. 
•^— .....^...•.«...«  preferred    before    legis 

actio,  §  1992. 
I  in  case  of  sewers,  $  2309. 

indebiu  for  legacies,  J  1793. 

— —  de  judicio  sisti,  judicatum,  solvi,  litis 
contestatio,  generally  included  under 
sadsdatio,  ^2211. 
judicatum  sisti  discontinued,  §  2318- 

specialities  concerning  in  nonl  actions, 

$  2214. 
Censorinus  and  Manlius,  ^  2408. 
Census  assessed  according  to  quiritian  propertjr^ 

§  1992. 
Centumviral  court,  distinction  between  sesnones 
pro  tribunal!  and  de  piano,  §  I99i« 

■  had  no  jurisdiction,  §  2393. 

■  first  constitution  of,  Nie- 
buhr*s  erroneous  opinion 
(note  t),  $  199  !• 

— — ^-^—  held  originally  m  the  Basi- 
lica, §  1991. 

— ^— —  modifications  of,  J  199  >• 

'  number    as  many  as   180, 

§  199 1. 
'  '— ^  origin  referred  to  the  lex 
.£butia,  probably  identical 
with  the  senate,  §  1991* 

— — — •—  origin  of,  referred   to  the 

thirty-five  tribes,  §  1991* 

— ^— —  pisetor  president  of,  §1991. 

'  sat  with  open  doors,  §  199  x. 

*■  secretaria,  §  1991. 

'  under  the  empire,  divided 

into  four  distinct  consilU, 

♦  I99»« 


Cmtnmvinl  «onit  afiacted  by;  tlie  introdbc- 

tioa  of  actaones  in 

* 199»- . 
i— ———-»—  analogie  in  P-«gii«>» 

prudence,  §  1992. 
_^»_  biMiness  of,  transferred   to 

prartor,  §  1992. 
'  choice  of  action  in  quirililn 

cases,  ^  1992. 
— — ^— — —  competency  of,  $  1992. 

■        eflfJBct  of  actio  puMiciami  on, 

i  X99»- 
——*«—>  effect  of  fmmnla  petitoria 

on,  §  1992. 

-  .......^^...-.»  Seognphical  jmasdictaon  of, 

^  »99»- 

■  no  proof  of  its  being  acowt 

of  appeal,  4  I992« 
■  objection  of  oraton  to  appear 

in,  §  1992. 
— — —  remodelled    by   Augntaa, 

%  199a- 
____.  subject   of   its 

enumerated     by 

h  i99»- 
— — ^— <— -  tried  heavier  causes  per  le^ 

actionem  et  sacrammtnm, 
i  1992. 
I  I  tooJc  cognisance  of  predial 

cases,  of  the  usiifinictusand 
querela  tnoflkiosi,  ^  1992. 
'  decemviri  presidenti  of  ac- 

cording   to    Pomponius, 

§  »993- 
Centumviri  formed  a  collegium,  §  15^2. 

— — ^—  not   magistratus   cum 


tione,  but  judices,  ^  ]99du 
Certs,  §  1674. 
Certum  pietium,  ^  1643. 
Cessibility,  requirements  of,  §  xyfio* 
Cessio,  what,  ^1754. 
"—^  legislation  upon,  §  X754» 
Cession,  effect  of,  ^  ^7 $7* 

how  can  be  efiected,  §  1756. 

— »  not   implied  in    free    dispositkm 

property,  ^  1755. 
■  of  right  of  action  in  case  of 

tttilia,  §  2022. 
»  voluntaiy,  compulsQsy,  or  by  oparadon 

of  kw,  §  1754. 
Cessionary  cannot  grant  services,  §  1684. 
— —  proof  of  capacihr,  §  1754- 
Cessionaria,  who  can  be,  §  >759- 
Chaldeans,  «Ulr  Hanaspicci,  and  $  24x9. 
Champerty,  Roaa«  anelogky  $  »32X« 
Children,  house,  remedy  for  the  delacH-  o^ 

§  2x97. 
Chirogiaphum*  a  milaieial  twt,-^  loStt. 
Chirographa,  §  2080. 

in  case  of  peregrial,  $  2081. 

■  at  receipts,  %  2084. 

Christians  not   more  peraecuted   than    other 
noaconfbrmiog  aeetsy  ^  2400. 
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pi  JMtltri  wtiiiD  4bm 
competency  of  the  centamTiral  poyit  ex- 
«ai4acd|  ^  1994^ 
Cicero  on  judicia  legidma,  §  1987. 
<— «-  paaage  in  dlitinguiihiog  jvdicia  itrictS 
jttiit  and  aibittaria^  alto  avbkna  aad 
jadicla  bone  fidei»  ^  2164. 
Cincia,  leZ|  ^  ««C9. 

Cixovit,  or  convenniiy  diecoa^ned,  ^  91344*. 
Ckatio  by  the  crier  of  Udgaton,  ^  ooii. 

■  fixed  rule  for  fees  ^  » J56. 

'■    ■■  how  aaadc,  lee  note  5,  |  2023. 
Citation,  form  of  aaswcMog  tOp^^oi-i* 
Citiesy  cumng  of,  ^  1883. 
I "     tedeiMid  aoid  6«e,  their  oiauiial  jiuia- 
diccioa,  ^  2394. 
fiotioy  ^  0022.. 
Cleiigy,  §  164JO. 

Gk»k»tn  baly  oiratrvtdal  nf,  $  239$. 
— — — — — ^—  priviktges   withdrawn  by 

VklcAtlniaiit  f  2395* 
Cloaca,  description  of,  §  23^^ 
Cto^iM»  P.  Sextaws,  §  2420^ 
Codices  accapci  et«xpoMi,  or  lo48ei»^  admitted 
M  evidence  in  conrti  of  law,  oontvaiy  to 
the  £ngUsh  practice,  $  2080. 
OcbloUtaria  lex  (M^  Poppca),  ^2124. 
Co-freighters,  impUed  contract   between,  to 

iaAemBify  each  other,  ^  1805. 
Cognitiones  extra  ordinariar,  ^  2360,  2397. 
Cogni tores,  their  introduction ,  ^  2202. 
'I    '     formula  in  case  of,  §  2202. 
— — -  cause  of  their  disappearance,  %  2203. 
■  ■    ■  cautio   ratihabitionis   te^ uixed    of, 
§  2204. 
■  Admitted   in    lavor   of   defendent 

fbrmuUf  f  2205. 
— ^— ^^  persons   incapacitated    to   act   as, 

(  2208. 
Coinage,  Roman,  ^  1825. 

■  copper,  value  of,  ^  1825. 
—  gold,  ^  1825. 

— -^—  silrer,  §  1825. 

Coins,  Romas,  the  then  iclativta  value  a^ 
^  1825. 

■  "     Thibaufs  <rr»r  as  to   intiinsic  value, 

^  1825. 
— F-  plate^  §  1^25. 
Coining  in   England  ml  OtbMBian  empiie, 

penalty  ff,  ^  ft4i2« 
CoUybus,  or  agio,  §  1825. 
Coloni,  the,  §  168 1. 

■  escaping  from,  $  1682. 

— ^—  issue  of,  by  whom  claimed*  ^  168  l. 

isiuc  of,  mixed  procreatioa  o^  (  1^8  !• 

-«-—  marriage  of,  ^  i68i. 

— — -  nature  of  tenure  of,  §  168 1. 

— —  object  of  introduction,  $  168  !• 

---4*-  the  priestly  offijse,  §  1682. 

I  as  a  punishment,  $  1682. 

— -r-T  wibo  cespeosible  for  poll-tax  of,  (  26Si« 

•  -—  by  surrender,  §  1682. 

— ^-  and  emphytsiiiisi  (  1^92. 


Galoni  #r  m«nfeipas^.oaie<of  gmmkAt^  lot  fft^ 

civil  burthen,  §  1793. 
— •  who  could  not  ^ect,  |  j68i« 

—  why  introduced,  %  i6ii. 
Colonial  status,  origin  o^  4  1682. 

Comitia  deprived  of  pen^  jurisdiction  under 

ik^gostus,  ^  23^3. 
Commodati  actio,  §  2067. 
CommodatMy  (actio  commodati)   answerable 

for  dulus -culpa  et  dtUgenfiia,  ^  2067* 
Communio  booorum,  ^  I779> 

■  I  I  fi^iipg     in    coAtnct    of% 

^  1780. 
CompenrntiG^  what,  §  1.843. 

effect  of,  ^  fr843. 

'.  60m  wlttt  period  dates,  ^  .1843. 

■■        (actb  deporiti),  §  2068. 
■'■■'•         nrst  legated  In  b.  ^  actions,  by 
Justiaiafiyf  2170. 
— — —  ^B9d  dedvcliOi,  Gaius*  distinction 
between,  ^2171. 
■■  operativie  ofect  0^  %  1848. 
'      ■    ■■  pleadable  in  bankruptcy,  §  1849* 
-^— — —  reciprocal  dehli  when  not  plead- 
able, $  1847. 
'  requisites    for    plea    of  set  off, 

^  «847. 
— — —  statm  and  mtmicipaltties,  $  1849. 

—  temporalis,  what,  %  1843. 

— I '-—•  when  not  pJeadaMe,  ^  i849» 

Comperendioatio,  $  2455. 

Comporitio  attempted  before  action,  §  40o€. 

Concessio,  what,  $  2442. 

Condemaatio^  §  2012. 

^■^— -^—  deductio  inserted  in,  $  2171. 

'  in  quadnqihim,  §  1869, 
Condictio^  ^  2001,  2023. 
— — —  a  personal  action,  §  2051. 
—————  a  legts  actio^  founded  on  the  law 

connected  with  it,  ^  2051. 

ex  lege,  §  2051. 

alefttomm,  limitatioa  of,  $  2229. 

■ causa  dat»,  causa  tton  secuta,  lo- 

quirementi  off  §  1798. 
■*  remedy  when  operative, 

i  1798. 

-^— — — —  principles  by  which  ruled, 

§  1799, 

■ §  2054,  2126* 

»— -—  certi    and    incerti    ex    stipulatu, 

k  st073, 2074. 
— —  ccrti  ex  chirognphi,  requirements 
off  §  2085. 
-         contra  acioiKsplus  petentes  founded 
on  a  constitution  of  the  Emperor 
Zeiio,|205i. 
'    contra  exrcutofes,  §  2051- 

■  —  deeo  quod  certo  loco,  mt  Actio* 

'  ex  chirographo^  ^  2o8€h 

ex  lege  differs  firo|n  the  actb  in 

&ctum,  §  2051* 

ex  lege,  §  2020. 

■     ■  ex  moribus,  §  ^052. 
■  fortiva,  $  1908. 
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Coo^tio  furdviy  obttgatioD  of  tUef  to  raii- 

tndoii,  $  213^. 
■  its  anomalous  character,  how 

exphined,  to  whom  com- 
pecenty  against  whom,  ceiti 
and  incerti,  §  ftX33* 
■■    ■'  whom  obnoadousto,  $  1796. 

J-    indebiti,  f  1797. 
— — —  against  whom  lies,  $  1796. 
■  ■  ■  burthen  of  proof,  diacKtion 

of  judge,  ^  17^ 
-^— ~— -^  burthen  of  proof  in  doubtful 

and  excepted  cases,  1794. 
■■  in  assumpsit,  §  1796. 

-^— •— — ^  object  ofy  $  1796. 
—  exceptional  cases  in  Roman 

legislation,  §  1793. 
— — — ^^  lies  for  enron  of  Bict,  §2125. 

— ^  comparison  with  ciusa  in- 

debiti,  ^  2126. 
— -^— — -  onus    piobandi,  on   whom 

lies,  1794. 
■  ■  of  a  caution  to  restore  to  hdr, 

i  1793- 
— ^—  ob  tuipem  vel   injostam  causam, 

f  }W' 
■         ob  injustam  caunm,  §  1979* 

■    ■■        ob   turpMH    causam,    how   arises, 

i  X815. 

h  1978. 


-—  required  no  fiction,  ^  2022. 
— ^  ane  causa,  ^  1800. 
•^-^— — — -  J  2127. 

■  remedy,  how   operative, 

%  1800. 
^  — _  triticiaria,  ^2174. 
'  Conditions  precedent,  required,  ^  2009. 
Conduct!  actiones,  |  2107,  2x09. 
Conductor,  who,  $  1668. 
Confiniumagrorum,  quorum  fines  confusi  sunt^ 

§  1797. 
Confiscado  and  pobhcatio,  §  2478. 
«-^^—  by    Ueutenents    in    provinces,    to 

Hscus,  ^  2479. 
Confusio,  what,  §  1850. 

' §  X711. 

Gonjecdo  causae,  2324. 
Conjuring,  $  2447. 
Consensual  contracts,  $  2086. 

'  what,  4  1635. 

—————  how  might  be  concluded, 

§  1634. 
— — — —  of  the  consent^  $  1641. 

'    of  the  elder  Roman  law, 
$  1636. 
— — — ^  error,  §  1641. 
— — — ^—  offeree  and  fear,  j  1641. 

■  of  fraud,  %  1641. 

■  predum,  §  1642. 
Consensus,  §  1637. 

Consilia  of  Centumviral  Court  independent, 

their  acdon,  $  199  x« 
Consilium,    provincial,    restricted  power   of, 

^  *  **59.- 
Consiquioo,  §  1904. 


Consolidation  of  interest  by  the  Roman  law, 

J  X692. 
ConsdtotiQn  of  Zeno  de  jure  emphytfttco, 

%  1691. 
Consdtntoria  actio,  ^  2076. 
Consdtutnm,  a  pactum  pnetorium,  always  sap- 
poses  a  debt,  ^  2076. 
— — -^■^—  meaning  of,  ^  2076. 

■  a  contract  rcsuldng  in  coatotD^- 

confirmed  by  actio   xecepdtiay 
$2076. 
— — ~-  debid  proprii  et  alieni,  §  2076. 
Consulaies  regionum,  $  2394. 
Consuls  as  execudoneis,  $  2469. 
— ■^—  succede  to  criminal  jurisdicdon,  ^2381. 
'  their  power  firrt  drcumacribeil  by  Icz 
Valeria,  condnud  by  lex  Sempfonia, 
$  238X. 
succeded  kings  in  the  administiation 
of  law,  X905. 
Consultationes  in  appeds,  tnmsmkted  to  Im- 
perial consistorium,  §  2370. 
Contract  on  sale  Of  return,  actio  sesdnulDriae 

prcscriptis  verbis  to  meet*  §  2x7$. 
Contracts,  consensual  and  implied,  distinuion 

between,  %  1762. 
— ^  court  having  jurisdicdon  in  cases  o^ 
§  1828. 

locality  of,  De  Savigny^s  snnmiaty 

of,  $  183X. 
— — ^■^— —  %  1827. 
— — ^— —  by  presumed  consent,  $  1827- 

immoveables,  ^  1827. 

"^ nominate  acdons  on,  §  2064. 

place  where  designated,  %  1827. 

— —  tribunals  in  which   fulfillment  of 
compulsoty,  §  1827. 

verbal  acdons  on,  §  2071. 

Contractus  emphyteudcarius,  $  21 13. 
'  what,  §  X693. 

superfidarius,  17 13. 

Contrectado  usus,  posieesio,  $  1896.  > 

Contumacy  punished  by  fine,  §  2473. 
Conventus,  or  circuit,  in  the  provinces,  excep- 
dons  from,  §  2342. 

.   discontinued,  §  2344. 
Conyicium,  what,  §  X952. 

■  against  whom,  and  for  what  pur- 

pose, $  1952. 
^^^—  when  may  take  place,  $  1952. 
Corpori,  §  X951. 
Correctores,  §  2394. 
Corrupdo,  %  xa27. 

■  definidon  of,  ^  2x45* 

Coftes  as  persecutor  in  South  America,  $  2402. 
CostB,  as  a  prevendve  of  lidgation ;  En^ish 

costs,  %  2378. 
^^  express  condenmadon  in,  2378. 
Cotta,    M.  Aurelius,  M.  Valerius  McsaOa, 

§  2411. 
Court  days,  particular,  asagned  to  baancss, 

%  X990. 
—  fees  and  expenses,  %  2356. 
Courts  closed  on  religious  festivals,  §  X990. 
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ConitB,  ciimijal  ezcepdonal  for  certaun  daneiy 

*  »395- 
— ^-^—  legttlar  introductioii  of,  §  S3 88. 

—  nuifiial,  $  4387,  2395. 

—  of  equity  do  without  jaries,  $  2458. 
exceptional^  enumeration  of,  §  2346. 

as  afiecting  pdnont,  \  2347 


pontifical,  transferred  to  collegium  pon- 

ttlicom,  §  2386. 
regular  (pceoK  pecuniariae),  $  S474* 
gradual  formation  o^  §  1983. 


Craasus,  M.  lidnius,  ^  ^^04* 
Crematio  pcena  capitalis,  §  2475. 
Crimen  conniventiae,  $  1977* 

majestatis,  §  2399. 

repecundarum,  §  2408. 

Crimes,  denunciation  of,  ex  dSdo  under  the 
emperon»  §  2467. 

■  extraordinary,  in  the  provinces,  under 

the  supervision    of   the  lieutenent, 

§  2466. 
extraordinary,  nature  of  procedings  iii» 

was  irregular,  §  2466. 
— —  of  extrMrdinary  nature  were  inquired 

into  by  the  Senate  or  the  people, 

§  2466. 
Criminal  jurisdiction,  see  Jurisdiction. 

■  of  the  king,  §  2379. 
Cross  indictments,  $  2453. 
Crucifixio  poena  capitalis,  §  2475. 
Crux  superseded  by  the  forca,  §  24T5. 
Cnjas,  definitioa  of,  §  1719. 
Culeus,  punishment  of,  §  2414. 
Culpa,  as  applied  to  locado  conductio,  §  1675. 
— —  by  the  Aquilian  law,  %  193a  to  35. 

—  the  barber*s  case,  $  1934. 
DoneUus*s  summary,  $  1935. 

Hasse*s  view-  of,  under    lex    Aquilla, 

. *  1933- 
m  non  facirndo,  §  1935. 

in    public  and    private    thoroughfares, 

5  »934- 
special  cases  involving  imputable  blame, 

s  1934.  , 

—  where  no  thorough/are,  §  1934. 
Corado  foneris,  §  1797,  18x2. 

Curator    foneris,    remedies    on    account   of, 
f  18 12. 

rules  laid  down  by  Thibaut, 

§  1812. 
■    who  bound  to  bury  deceased^ 
§  1812. 


D,  branding  with,  §  2476. 

Damage,  malicious  practice  in  respect  of,  be* 

fore  the  Aquilian  law,  §  1920. 
Damages  in  penal  actions,  §  2132. 
— ^—  penal  and  assessed,  ^  1914. 


Damages*  the  Ughest  known  to  the  Roman 

Damnado  ad  bestias,  %  2476. 

■  in  opus  metalli,  in  metalla,  differ- 

ence, ^  2476. 
■  in  opus  publicum,  %  2477. 
Damnum  absque  injuria,  ^  i960. 

■  infectum,  its  nature,  ^  2307. 
-^^-^—  injuria  datum,  conception  of,  by  the 

older  Roman  Jurists,  §  19x8. 

•—  injuria  datum,  condidons  requiste 
to  constitute,  ^  19 16. 

— —  injuria  datum,  definition  of,  §  19 16. 
,  injuria  datum,  development  of  de- 
finition, §  19x7. 

— —  injuria  datum,  law  of  Twelve 
Tables,  ^  1919* 

■  ■'  injuria  datum,  what,  ^  19 16. 
injuria  datum,  malice  and   culpa* 

h  1917- 
Dar,  ^  1665. 

Dardanii,  com  usurers,  ^  2409. 

Datio  in  solutum,  how  difflns  from  a  man- 
datum,  ^ 1838. 

'  ■ land  and  chattels,  option  of 

creditor,  ^  1839. 

■  obligations  of  creditor  ac- 

cepting, §  1839. 
■  on  what  founded,  §  1838. 

— ^-p; what,  §  X838. 

*— -  judids  not  a  part  of  the  formula,  §  2012. 

—  ob  causam  quae  non  sequitur,  §  I797. 
Day-books,  adversaria,  §  2080. 
Debasing  currency  a  peculatus,  §  2406. 
Debts,  legal  process  under  legis  actiones,  ^  2002. 
Decapitation,  see  Pcenae  capitales. 
Decemviri,  presidents  of  centumviral  courts, 

according  to  Pomponius,  ^  1993. 

perduellionis,  §  2379,  2381. 

— — —  fditibusjudicandis,  ^1991. 
——————  a  permanent  court,  its 

power,  §  1993. 
Declaration  that  a  person  was  improbus  intesta- 

bilisque,  ^  2482. 
Decurio,  capital  punishment    of,  referred  to 

emperor,  §  2394. 
Deductio,  §  2 17 1. 
— —  (actio  depotiti),  §  2068. 

■  and  compensatio,  Gaius*s  distinction 

between,  $  2 171. 

Deeds,  contradictory  instruments  of  like  date, 
$  2332. 

— ^  every  man  estopped  by  his  own,  §  2332. 

hand-writing  —  lost  —  cancelled — origi- 
nals and  copies,  $  2334. 

— ~  parenthetical  expressions  have  no  force, 
^  2332. 

■  private    instruments,    enumeration    of, 

\  2334, 

■  public  instruments,  ^2333. 

—  redtals,  $  2332. 

Default,  judgment  by,  under  Bysandne  em- 
igre, $  2354. 
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Delentores  cmtatiB,  4 1^6. 
I  acquire  ctiiitiiidjaitdicti<Mi,^si394. 

Dejectu  et  effusU,  f  19(5. 
^i— — «»  feMureniMitsof  clmute«f«4ieCy 

^1965. 
■  tBXt  Bt  FnetoritA  edict,  \  I9^5« 

Dcbtie,  $  0444. 

Delatiofiem  nominis  poetiikitioy  $  2453* 
Deiegatio  iaeolauuty  f  i%$%. 
Delegation  of  «otiu»ity  to  pimte    peftona, 

origin  of,  ^  1994. 
■  m£  JBTiKlicttan  by  a  magiitiate  to  a 

depatjr,  t  19S9. 
•>— >'«— ^  of  juidce  to  sttiweme   power   in 
state,  §  1980. 
I     of  joacice,  aaivcnalitjr  of  fndke, 
i  1982. 
I  parallel  of,  in  Bn^iah  practice  of 

reference,  §  1994- 
Dclic^  nature  and  tfaAwiiCy  of  actiona  kaaed 

on,  $1893. 
-— »  theorie  of  actiona  arising  out  of,  §  1892.) 
Odicta    ^vala    of    wbordinates,    principals 

where  liable,  §  si95* 
^"— ^■"  poblica,  ^  239^* 
Delictum,  conditiona  requisite  to,  §  18S8. 

■  wliat  moat  contain,  $  1890. 

Deliyery,  ^  1647. 
I         I    of  Queens  of  France  and  England, 

$no^8. 
Deminotio  capitis  maxima,  mininw,  cdkt  In 

the  matter  of  (restitutio),  j  so6a. 
DMAonstratio,  ^  aoi2. 
Denunciatio,  ^  2051. 
•— ^— »  mode  of  coomendng  a  adt,  tee 

note  5,  ^  2023, 
Deportatio,  i  2477. 
■  ior  public  exercise  of  rcligiooa  rites 

bj  aon^oniormiMs,  y  2400. 
Depositi  actiones,  §  2068. 
Dspositio,  manner  and  form  of,  §  184X. 
— — — .  minus  solennis,  §  1842. 
■■   ■■■  ■  soleonis,  doounion  not  transferred  by, 

i  1840. 
— ■  operation  of,  ^  1842. 

— — — —  what,  ^  1840. 
Depoaitt  not  to  be  confounded  with  oontnets, 

I  2068. 
i^cwMiDini  Hicguiaae,  ceim  av    us    njucuio, 

§  2068. 
Detention  illegal    ohjrrf  daimod  treated  « 

debt,  4  2050. 
Dicing,  ^  2u6. 
Diei  dictio,  what,  f  2451. 
Diesfesti— interciti-  ■  nefasti->Ovid  en,  §  X990. 
D.'gniesti,^  1951. 

Diodetian  constitution  as  to  pliighuB,  §  2424. 
Directarii,  whoy  ^  2437* 
Disceptatores  domestid,  ^  2006» 
DJKovoy  by  tbe  dcAodcit,  4  2009. 
Distraint,  power  of,  ^ven  to  magiMiito  in 
lesser  offenses,  §  2468. 


Dolus,  ^  1732. 

— i—  action  aee  tfoiiB,  §  no5t. 
*-—  ex  proposito»  realis, 
fostoa,  ^  1^72. 
■  penalties  invdved  by,  §  X74T« 
Domestic  tribunal,  oompettncy  in  ndnlteaiuM, 

aee  Tribunal,  ^  2424. 
Domicile,  right  of,  coulQ  not  be  in&inged  by 

vocacio  in  jus,  §  2007. 
Domininm  not  granted,  %  1680. 
— ^~—  how  gHDMcd,  $  1687. 
— «— ^—  proved  by  public  deeds 

J  a333- 
Dominos  emphyteuasoa,  who^  f  >^93« 
Dowr,  ^  1665. 
Duplkntio,4ia6^ 


m 


Edict  de  dejectis  et  effusts,  liability   under, 
'  English  paralld,  §  1966. 

■  de  depotttis,  fiability  under  second  ch 
of,  §  1968. 


of,  ^  19^. 

Edictum  recupersadss  poaBcssMsis,  to  whom 
belongs,  %  1698. 

'  sncceawriom,  origin  of  qucrda   in- 

offidosi  trammrnti  copposed  to  be  in, 

EflVactio,  ^2433. 
£ifractores,  §  2435. 
Eflfusio,  §  1927. 
Eirenarciue,  their  duty,  ^  2466. 
Ejection  for  default  in  taxc%  §  lyto. 
Ejectment  for  defoult  in  canon  or  tan^  ^1710. 
Smperocsy  administnitiQn  of  jnstice  by  dedded 
form  of,  §  2345. 

'             "  as  impeiaonificatMMiof  Strte,  ^2399* 
claim  of,  to  sit  penonally  in  judg- 
ment, ^  2343. 
— —  engaged  activdy  in  criminal  aat- 

'  never  adramtenton,  though  fke- 

quentfy  legislaaon,  §  1983. 
Emphyteurisy  action  for  tent  and  ejectment, 

*  1709- 
— ^— —  and  tenencies,  difierence  between, 

^  1692. 
— ^— ——  Antesenonian,  §  1691. 
— — —  by  whom  not  imitated,  ^  17 18. 
-^— —  conjoint  surriyorship,  §  1709. 
— — ^— *  definition  of,  %  1693. 
■  i^""*-^  dcfiTation  01,  X093* 

I  ocdcriastical,  redneiwn  to  writing 

of,  ^  1709. 
— — -^*-  efectof  Amisl  ijtfiiw  n^,^  tipi* 
— — -»—  dements  of,  §  1691. 
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Bmphyteuiity  eaeepfidtt  frooi,  Um  of  CootiM** 

tinople,  ^  T709. 
~— «— — *-  exceptional  cue  of  cbtiich.  pro- 

pert)rinCoiMC»ntiiiople,§  1709. 
■         exception  from  common  law  of^ 

^1709. 
———«•-—*  for  whoae  benefit,  §  1692. 
^— ->——>->  hereditary  CrantmHtion  of»$  1707* 
— — —  how  appliet  to  ecclesiastical  and 

lay  questions,  ^  17 18. 

institution  of,  ^  1683. 

<         institutions  apparentiy  modified 

from,  §  17 18. 

■  of  the  Codex  JusL^  component 

elements  of,  §  169 1. 
— — -  on  three  lives,  ^  1709- 
— — —  originality  of,  ^  169 1. 
— — — ^  prohibitions    of    die     Novella^ 

i  1709. 
— — •—  right  of  resumption  by  Church, 

§  1709. 
— -^  signification  of,  §  1693. 
— text  of  the  Institutes,  §  1694. 

■  '      text  ofZeno*s  constitution,}  1694. 
»— — "-  under  the  Bysantine  and  Roman 

empire,  §  1691. 
.  what,  §  1693. 

■   ■  '       what  Church  property  followed 
the  common  hiw,  ^  1709. 
■  whence  derived,  %  1693, 
Emphyteuta  cannot  infranchise  adscripti  glebse,, 
§  1696. 

■  ■  cannot  multiply  actions,  (  1696. 

'  causes  for  which  lease  forfeited  by, 

%i7tx. 

■  deteriorations  by,  §  1609. 

■  ■  I  extent   of    tights   of  enjoyment, 

^  1696. 
^^^—  inforcement  of  rights  by,  §  1698. 
■  no  claim  for  improvements,  §  1697. 

• obligation  of,  to  improve,  f  1699. 

— —  partition  among  co-heirs  of,  §  1708. 
— — «-  penal  clause,  introduced  to  protect, 

^  17 10. 
— **— »  renouncing  possession  by,  §'  1699. 
■  restriction  as  to  gnmting  servitudes, 
§  1696. 
— ^— —  suppositious  caser  of  partition  be- 
tween co-hetn,  S  1708* 
'  '  ■■■■■■■  who,  §  1^3* 
Emphyteutic  contract,  f  arr3; 

"    alteration   in    policy   of 
Roman  law,  §  1700. 
»         wmf*.  constitution  of  Zeno  rea- 
pectingi  ^  1700. 
"  ■  ■■  '  "  ■      how  regulated,  §  1700. 

■  "  I     ■"  reduction  of,  to  writing, 

$  1700. 
— — —  right,  alienation  of^  divinon  of 
subject  by  Le  Halleor,  ^  170 1. 
■  ■   text  of  Justinian's  consti- 
tution, ^  X70X. 
■■  ■  ■■     ■'    ■  right,  constitution  of,  by   pre- 
sctiption,  ^  1^95* 


JbkifihytMitk  righl^  ht  HfeUenr^  propMitimi, 
*  1695. 

■  ■     I  ■  nctiont  by  which  infbrced,  ^  ryxft. 
'■■  tenure,  essentials  of,  §  1692. 
Bmpbyteutical  contract,  §  1679. 

■  ■  light,  how  can  be  constituted, 
^  1706. 
Emptio  et  venditio,  actions  applicable  to,  \  1657. 
— — — ^—  definition  of,  ^  1637. 
— — ^— —  eviction  in,  \  1650. 

first  re()uisite  of,  §  1638, 

— — ^^—  prohibited    contrKts    o^ 

J  1639. 

I  1636. 

'  r^uisites  of,  §  1637, 

■  second  definition  of,  ^  1637, 

-— —  rei  adquirendse  incertK,  §  1638. 

■  rei  futofoe,  $  1638. 
— •"—  venditio  and  permutation  no  distinction 

between,  §  1664. 
Epigrams,  libellous,  punishable,  §  1x43. 
Episcopal  jurisdiction,  ^  1346. 
Equity  courts  increased  importance  in  England, 

bill  in  oral  procedure  in,  %  1985. 
Error,  general  principles  upon  which  doctrine 
of,  proved,  ^  1795. 

—  juris,  how  excusable,  §  1790. 

—  in  how  far  a  foundation  of  the  con- 

dictio  indebiti,  §  1789. 
— —  in  what  not  included,  §  1791. 

—  passages  upon  which,  is  supposed  to 

be  maintunable,  §  179 3* 
— •  matt  be  free  from  blame,  j  1791. 
-^-  restrictions  of  the  Codex,  |  1792. 
^^•^  objections  to,  coufntstion  of,  ^  1792. 
Estate  legal  and  equitable,  distinction  between, 

^  1691. 
Estates,  division  of,  in  En^hud,  §  1692. 

system  of  keeping  together  in  Northern 

Germany,  §  1692. 
Eviction,  auctor  and  those  identical  with  him 

cannot  require,  §  2105. 
—^  grounds  upon  which  it  can  be  sued 

out,  §2101. 

■"  its  nature  and  efiect,  2099. 

— —  liabilities  of  the  auctor,  §  2ZO3. 

■  effect  of,  4  2103. 

— ^  litis  denunciatio  in,  §  2x06. 

■  order  observed  in  suing,  ^  2104. 
•  aet  off  in  ^ro  rata),  §  2102. 
— —  time  of  bnqging,  ^  2104. 

—  to  whom  it  applies,  §  2x00. 
Evidence,  at  what  period  of  the  case  adduced, 

— - —  documentary,  1 2457. 
— -^  general  account  of,  §  2329. 

—  on  oath,  §  2335. 

■'  quality  of,  $  13 31. 

-— —  reception  of^  in  England,  §  2329. 

— —  taken  down,  form  of,  §  2457. 

of  tide,  custody  of^  j  X77^. 

-— — —  torture  to  extract,  exempaons,  §  2457. 
— —  torture  of  slaves  taextiact,^  3457. 
— -  written,  §  2457. 
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Escepcio  applied  only  to  accioai  icricti  joris, 

— ^-~-  chirognphif  limititioa  of.  \  12x9. 
*— — —  dvilit  vel  pnetoria,  \  1235. 
— —  cognitoria  of  Gaiut,  iti  cxteoaon  and 
altendoo  bjr  Jusdnian,  ^  223  5» 

—  conftmon  and  aToidancc,  ^  1232. 
•— — ^  depofid,  ^  206S. 

«—  described.  ^  2231. 

'  dilatoria  live  temporaria^  ^  2235.  * 

— — —  diYmonu,  \  2261. 

doli,  ^  1745. 

-^^—  doli,  ^  2260. 

■■  doli  flaali,  4  2058. 

— ^— — ^—  ai^fen  from   metut   cauia, 

follows  the  rule  of  acdo 

doli,  ^  2260. 
^— —  specialis  et  generalis,  \  2260. 
— — — >-  dominii,  or  contra  vindicado,  §  2257. 

—  excusuonis  in  acdone  Serviana,  §  2043. 
— — — —  geneialicery  coniiession,  4  2232. 
--^^—  in  acdones  vendid  et  en^d,  %  2095. 

<     in  age  of  the  legis  actiones,  ^  223 1. 
'  in  case  ofthchereditadspedtioi^  2037. 

—  in  personam,  ^  2236. 

■  in  rem,  %  2236. 

^—~~  judge  restricted  in  respect  of  plca^ 
^2233. 

—  —  juris  jurandi,  ^  2253. 

■  legis  Anastasianae,  ^  2263. 
metus,  §  2057,  2259. 
minoris  aetatis,  ^2251. 
non  adimpled  contractus,  ^  2255. 
non  numeratK  pecuniae,  ^  2080. 
non  rite  adimpled  contractus,  §  2255. 
ob  et  subreptionis,  §  2258. 
ordinis  et  excussionis,  ^  2262. 
origin  of  term,  §  2233, 
pacri,  §  2254. 

peremptoria  sive  perpetua/§  2235. 
popularis  Tulgaris,  ^  2236. 
prxscripdo  pne  judicium,  ^2234. 
rei  judicatae,  %  2252. 
rei  venditae  et  traditse»  §  2256. 
remedittm  spolii  u,  ^  2279. 
Scti.  Macedoniani,  %  2249. 
Scd.  Velleiani„  §  2250. 
litis  diTiduc  and  rd  residue  of  Gaius» 

J  "35- 
Ti  aut  clam  aut  precario,  ^  2277. 

defidends    legitimadonis     tdacts^ 


in    pnEtonan 


*»*+3- 


personK  standi   in  judido, 
^2242. 


judicis  sttspecd,  ^  2238. 
fori  incompetentis,  ^  2239. 
privilcgiad,  ^  2240. 


ftriamm,  ^  22^ 

libdli  obscuti,  \  2237. 

nondum  prasdtse  caudonis^  %  2245. 

pluris  petidonis,  ^  2246* 

prims  Instantise,  %  2241. 

termini  nimis  angnsti,  ^  2245. 


Excepdooei  dilatoris,  ^  2235. 


Escepdones  perpctBC,  ^  2247. 

■  some  limitedy  ^  2248. 
Exceptions  are  never  actions,  ^  2248. 
Execution,  administradTey  acddencalfyaepaxatrd 

fiom  execudTe,  %  2357. 
• disposal  of  culprits  remains,  ^  2470. 

dispoMdon  of  small  effect^  ^  2471. 

— ^  panicttlaria    of   executed    penons, 

S  2471. 
—————  gradual  change  in  the  peiaon  of 
executioners,  §  2469. 
"  now  performed,  qojutDfi  pawicidiit 

^2469. 
■      in  the  proTinces,  (  247a. 

of  judgment  in  the  age  of  le^ 

acdones,  ^2358. 
«— —  of  sentence  where  there  was  do 

appeal,  h  2469- 
— —  modification  of  the  law  of,  under 

the  fim  emperan,  ^  236  5« 
— —  modification  of,  under  the  later  cm- 

peiOTS,  §  236^. 
— — ^  per  immisrionem,  §  2359. 
— —  personal     arrest    not 

^  2362. 
I  principle    preserved 

1*^.  *  *359-  . 

—  public  sale  of  usolTenf s  pcopeity, 

§2367. 

■  public  locahty  of,  ^  2A.70. 
^— ^—  Senatorial  privileges,  %  2365. 

■  speculator,  employment  of,  ^  2470. 

■  summary  introduced  by  the  cogni- 

toits  extraordinarise,  ^  2360. 

■  summaxy,  mode  of,  '"n^^ifir^h**"  by 

Theodosius,  ^  2361. 
"  summaiy  modifications  of,  §  2362. 
*— ^—  summary  retained  in  respect  of  the 

Fiscus,  ^  2363. 
'      ■      '  transnBrred  from  yispstoits  pariodii 

to  triumviri,  ^  2469. 
— —  where  many  creditors,  ^  2364. 
— ^^  publicadoi  §  2364. 
— ^—  immissioi  §  2364. 
Executioner,  his  occupation  accounted  infiunoai^ 

$2470. 
Exercitor  navis,  his  liability,  %  2193. 
— ^— ^—  liability  of,  \  1069. 
— —  remedies  agailist,  ^  I749> 

^  who,  4  1748. 

Exerdtorial  contract,  {  1970. 

_ ^  aiiiA. 

Exile,  right  of,  lex  Porcia,  §  2477* 
Expensum  (in  accounts),  $  2080. 
Expilatores,  ^  2436. 
ExpramisMO  distinctions  by  German  law,  ^185). 

■  how  diflfen  from  delegarioy  fide- 

jusno    adpromisdo,    and    cemio^ 

i  i«53- 
Extraordinatia  crimina,  ^  2431. 

'  munera,  lands   subjected    to, 

§  1690. 

•«— — -^-^«  sive  sordida  mnnen,  rules  by 

which  recttlated,  §  1690. 
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Ty  bnoding  with,  in  Fnnce,  ^  2476. 

Falddjaoy  ^urth,  when  not  condicible,  §  1792. 

Falsum  leges  and  Seta,,  retpectingy  §  1411. 

Famae,  %  195  !• 

Familiae  herciscundcy  actio,  §  2122. 

Farm— .landlord  and  tenant  (interdictum  Sal- 

Tianum),  §  2312. 
Farma,  abandonment  of»  §  1682. 
fartoreiy  Tide  Ambitus,  %  1403. 
Faviana,  actio,  see  Calvislana. 
Fees,  Ac.,  court,  ^  2356. 
f  elo  de  se,  %  2479. 
Felonies,  compounding  of,  §  iZ^ 
Female  ornament^  errors  as  to,  ^  i793* 
Feods,  not  referable  to  emphyteusis,  $  I7S3* 
Festuca— in  sumptione  Tindiciarum,  §  2027. 
Feujttg  in  Scotland,  §  I7ft4* 
Fiction  in  a  real  action,  §  2022. 

in  a  personal  action,  §  2022. 

— —  bonomm  venditio  is,  §  2022. 
— —  rutiliana,  §  2022. 
»  I  usucapionjs,  §  2022. 

■  ■■  civitatis,  %  2022. 

■  inexpediency  of  abolishing,  ^  2027. 
^— *—  not  required  in  condictions,  §  2022. 
•^— -  capitis  deminutio  non judicata^,  §  2022. 

■  conTerting  vindicatio  into  sponsio  in 

Quiritian  cases,  §  I093t. 

■  not  always  apparent  m  the  intentio  of 

a  utilis,  actio  prsetbria,  §  2022. 
Fictitia  synonymous  with  utilis,  §  2022. 
Fidei  bonae,  actiones  and  arbitrariae,  distinction 

between,  §  2168. 
^— -  commissum,  error  as  to,  §  1793* 
FidejusBOiia,  §  2212. 
Fides,  bona  and  mala,  in  sales,  ^  1638. 

'  bona,  practical  operations  of,  §  217 1. 
I  adjects,  §  2168. 

origin  of  introduction  into  actions 

otherwise  legal,  §  2167. 
Filius  iamilias  and  serrus,  §  18 16. 
Fines    andently   assessed    by    recuperatores, 
^  2468. 

■     realization  of,  anciently  by  distraint  or 
,  immissio  in  bona,  §  2468. 

— — —  were  formerly  recoverable   before    the 

ptctor,  §  2468. 
Fiscal  exaction,  ^  1682. 

imports,  constitutions thereancnt,§  1688. 

Fiscua,  account  of,  §  2346. 

Flaccus,  M.  Valerius,  §  2408. 

Forenuc  eloquence,  decline  of,  §  2209. 

— — — —  language,  Greek,  as  under  Justinian, 

Forestalling  and  regrating,  §  2409. 
Forfeiture,  pcens  nomine,  §  171 1. 
Forgery,  §  24x1. 

Forms    of  actions  and  rales,   publication  of 
examined,  1998. 

■  first    published    surrepti- 

tiously, §  1998. 

VOL.    III. 


Forms  of  issue  sent  down  ior  trial,  ^  1995* 
•*— ~  of  process,  the  most  ancient,  lost,  §  1998. 
Formulae,  review  of  the,  §  2168. 
-^—  the  component  parts  of,  §  20x2. 
— —  in  jus,  §  2016. 

—  in  factum  concepta,  ^2016. 
— — >— —  passages    in    Gaius,    concerning, 

^  2016. 

forms  of,  §  20i6. 

— —  in  jus,  not  an  issue  of  law,  tibf  in 

factum,  of  ^ct,  ^  2016. 
■  petitoria,^  '99^* 

signification  of,  a  synonym  of  actio, 

Formular  process  introduced,  ^  2005. 
Forum  domicilii  condictio  de  eo  quod  *certo 
loco,  action  can  only  be  brought  in,  §  2182. 

—  gestae  administrationis  and  forum  con- 

tractus, ^  1829, 
cases  apparently,  though 

not  really  exceptional, 

%  1830. 
Fountains,  regulations  concerning,  §  2302. 
Fraud,  eviction  in  cases  of,  §  1650. 
Fraudulent  use,  what,  §  1896. 
Freemen,  torture  of,  under  emperors  exemp- 
tions, §  2457. 
Freight  and  charterparties,  §  1808. 
Freighters,  remedy  of,  against  owners,  §  181 1. 
Fruit,  right  to  gather,  &c.,  §  2306. 
Fulvius,  M.  Nobilior,  ^  2404. 
Fundi  patrimonlales,  exemptions  in  favor  of, 
^  1690. 

exposed  to  imposts,^  1690. 

how  let  or  sold,  %  1685.  ' 

and    fundi     rei    privata, 

affinity  between,  \  1689. 

rei  privatse,    exemptions   in    fkvor  of^ 

^  1690. 
Funeraria,  actio,  §  2130. 
Furca,  in  capital  punishments,  2475. 
■  modification  of,  gallovrs,  §  2475. 

substituted  for  the  crux,  §  2415. 

— .—  substitution  of,  for  crucifixio,  §  247 5  • 

Fures,  Balnearii,  §  2438. 

Furius,  Philus,  M.  Matienus,  §  2408. 

Furti,  actio,  ^2134* 

Furtiva,  condictio,  ^2133. 

Furtum,  what,  §  1894. 

definition  of,§  1896. 

■  derivation  of,  \  1895. 

advantages  arising  from  being  treated 

as  a  civil  action,  ^  1894. 

-  conceptum,  ^  1903. 

— ■~~— — —  what  treated  as,  §  1905. 

— — - — .  prohibitum,  oblatum  non 

exhibitum,  abolished  by 
Justinian,  §2134. 

diurnum,  §  1899. 

between  husband  and  wife,  §  1896. 

. manifestum,  nee  manifestum,  penal- 
ties, §  2134. 
vis  armata,  §  1901. 
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nee  fluuiiteuoiy  ^  looft. 
■  kw  of  the  Twelve  TaUcti 

nccewuty  requiaitet  of,  §  1896. 
noctornum,  %  1898. 
—  Utett  law  ofy  ^  1898. 

paniihrnent  of^  ^  1898. 


object  of|  master  of  booae  eoteiiDg 

nearly  naked^  §  1904- 
ebjecti  not  futccptiDle  ofy  §  i896, 
oblatam,  §  1900. 

prohibitum  ct  non  ezhibitnmy  ^  1907* 
-»  Heinecciua'a  ofMnion, 

%I9C7. 
puaithment  of,  ^  10 10. 

■  by  the  Twelve  Tablet, 

\  1900. 
remedlet  for,  §  1908. 
fotitution,  how  atttinabley  (  1894. 
lererity  of  laws  midgated,  §  190 1. 
tiaue,  ^  1896. 
Tarioot  deecripdont  and  degree!  of, 

$  1897. 
what  not  tiucepdble  of^  ^  >9^* 


Gains  on  acdoaes  udlesy  §  ftoia. 

his  diTition  of  acdons  into  real  and  per- 

sonal, ^  ac23. 
^-^  his  division  of  acdones,  ^  IC50. 

—  readinp  of  a  panage  in,  ^  X092- 
Oallows  synonymons  with  furca,  ^  X4.75. 
Games  of  chance,  ^  2 146. 

— — —  what  forbidden,  §  2146. 

Gamesters,  laws  concerning,  ^  1146. 

Gladiators  discondnued,  ^  2476. 

GlaucuSy  C.  Servilius,  ^  2408. 

Goods  averaged  on  board,  who  liable  for  those 

thrown  overboard,  ^  1807. 
Grantees  of  state  domains,  what  stjled,  §  1679. 
Greek  as  forensic  language  under  the  eastern 

empire,^  2^$i. 
Guardians,  §  1640. 


H 


Habeas  Corpus,  origin  in  interdictum  de  libera 

homine  ealubendo,  ^  2174> 
Halifaa,  error  concerning  implied  obligadons, 

§  1x28. 
Hwatch  poll  tax  in  Othoman  empire,  §  %^o%, 
Haruspices  abolished  by  Jnsdnian,  §  2419. 
I       ■  encouraged  by  Julian,  ^  2419. 

^—  restricted  by  Constandne,  ^  2419. 
Hdn,  what  acdons  pass  to,  §  2228. 

—  acdons  which  lie  against,  \  2229. 

—  only  liable  for  such  benefit  as  descends 

to  heirs,  ^  2229. 
.  penal  actions  do  not  extend  to,  §  2229. 


Hem,  canon  law  varies  as  to^  ^  2129. 

^— >  the  feigned,  \  2022. 
Hereditaiy  rights  transmisrion  of,  ^  1684- 
Heredcal  sects,  list  of  in  canon  law,  ^  240s. 
— — — — -  excepdons,  ^2112. 
Heredltads  adido,  what,  i  1782. 

lent    of 


virile 
keredataiy  portions,^  lytS" 
-^^—  asseament     of 
opinions  of  jui 
manhalled,  ^  1783^ 
■  attempt    at     an 

— —  commentary  on  opinkMia  ct 
jurisprudentes,  ^  1783- 

-«— -  difficulty,  arithmetical  test, 
^1784. 

—  difficulty,  attempt  at  sedation 

of,  ^  1784. 

—  remedy  by  acdon,  ^  1785. 
peddo,  §  1636,  2024. 

~~-  accurately  detemuAed  under 

HadriaiL  ^  2037. 
— ^  histocy  of^,  |  2037. 
— ■         dtffisrence     betwuuy     and 

interdktum  quorum  bono- 

rum,  §  2281. 
-~— —  ex  jure  civilis  directs,  ^2038. 
— ^—  of  aocesvons  in,  %  2058. 

■  against  whom  it  Ues,  ^  203S. 

■  ■   axioms,  ^  2358. 

— — —  of  the  b.  f.  and  m.  f.  poa* 
sessor,  i  2038. 

—  definition  of,  §  2038. 
— —  liability  for  culpa,  \  2C-38. 
-^— *  to  whom  competent,  ^2038. 
■^^—  form  of  proceeding,  ^  2038. 
^^—  founded  on  jus  hereditariun, 

§  2038. 
■  is  civil,  ur  pnetorian,  ^  2038. 

—  poisesaory     or      pnetoriaa, 

§2040. 
possessoria  granted  by  Mar- 
cus Aurelius,  ^  199X. 
'   ■     -  possessoria,  see  actio,  §2037. 
'  Querela     inofficiosi     testa- 
mend,  a  species  of,  ^  2041. 
'   sobordinate  example  ot^  ex- 
ceptions, ^  2039. 
-  summary  of,  ^  2038. 
— ^  ^ccially   asugned   to 

fidei  contracts,  ^  2x69. 
increase  of,  §  1992. 


Highway  robbery,  §  2432. 

Hirer,  obligations  of  (actio  conducti),  ^  2>zo9, 

2110. 
Homiddium,  casual,  §  2417. 

punished  by  Twelve  Tables,  and 

pontificial  law,  ^2414. 
Honorarium  admitted,  amount  of,  §  2209. 
Horoscopes,  ^  2419. 
Hospitalitas,  how  resulted,  ^  2722. 
Houses,  diinp  appurtenant  to,  ^  1665. 
Humanity^  inopportune,  ^  1976. 
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nimtret,  ptivilcges  of  trial,  §  1395- 

Immnno  in  bona,  §  2404. 

— —  municipal  magistrates  hare  delegated 

power  to  decree,  ^  2307. 
— —  ex  primo  decreto,  §  2308. 
— —  ex  tecundo,  §  2308.* 

—  in  cautio  damni  infecd,  ^  2308. 

'  olntnicDon    of,    for      consequences, 

^  2308. 
■  substitution  of  in  rem  ungularem  for 
in  rem  uQivenalem,  §  2360. 
Imperial  lieutcnents  have  capital  jurisdiction  in 
provinces,  §  2394. 

- — in    provinces,  privileges  of 

trial,  §  2395. 
Imperita  used    in  opposition  to   negligentia, 

§  »933- 

*  used  in  the  technically  legal  sense, 

§  »?33- 
Impenam>  civil,   did  not  extend  to  capital 

matters,  §  19S6. 

—————  nature  of,  §  1984,  1086. 

— —  criminal,  must  be  expressly  con- 
ferred by  law,  §  2393* 

difierence  between  civil  and  mili- 
tary, 4  1984. 

— —  difinrent  from  jurisdictio,  §  1984. 

— —  in  jure  pnehensionis,  §  1984. 

in  jus  vocatio,  %  1984. 

■         inherent  first  in  the  consuls,  §  1986. 
merum     (criminal     jurisdiction), 

§  »393- 

■  or   potestas,  the  power  of 

punishing  capitally  required 
to  be  specially  conferred, 
§  1^86. 
— —  mixtnmf  division  of  into  two  classes, 
§  1986. 

■  not  enjoyed  by  inferior  magiitratSy 

^  1986. 

— —  of  aediles,  I984« 

I  of  Rex,  power  of  capital  punish- 
ment as  well  as  of  confiscation, 
^ 2379. 

— -  qoxstors  had  no,  §  1984. 

— —  subsequent  extendon  of,  ^  1986. 

— —  the  right  of  intervention  in  adl  legal 
matten,  §  1986. 

Impoundment  of  cattle,  coincidence  of  Ger- 
man and  English  law.  §  2201. 

Imputatio,  doctrine  of,  ^  1933* 

Incantations  of  witchcraft^  ^  H'9* 

Inccndinm  punishably  under  L.  Com.,  ^  2418. 
'    ■  punishable  under  Twelve  Tables, 

Incest,  %  2430. 

Incestttoos  concubinage,  4  2430. 
Indebitate,  terms  upon  wnkh  may  be  recovered 
under  count  of,  4  1788. 


Indebiti,  f  1638. 

solatio,  de  damno  vitando,  and   de 

lucro  captando,  §  1786. 

■ requirements  of,  §  1786. 

.  what,  ^  1786. 

Indebitum    civiliter,     indebitum    aaturaliter, 
^1787. 

naturaliter,  debitum  civiliter,  §  1787. 

naturaliter  ct  civiliter,  §  1787. 

to  enable  recovery  of^  ^  1787. 

Indulgentia)  ^  2486. 

Infiimia  facti,  what,  §  2483. 
Infamous  women,  in  certain  cases,  §  2482. 
Infamy,,  abolition  of,  in  England,  §  2483. 
^^—  disabilides  involved  by,  §  2482. 
'    effect  o^  how  based,  $  2483. 

—  involved  by  perjury,  §  2413. 

—  Justinian*s  changes,  §  2482. 

nature  of,  %  2483. 

Infirmitas,  to  what  equivalent,  §  1933* 

In  gratiam  mandatarii  et  tertii  cau^,  §  1738. 
— ^—  mandatis  et  mandatarii,  §  1738. 

mandatis  et  tertii  causft,  J  1738. 

— — —  mandatis  solius,  §  1738. 

tertii  vel  aliens  cau^,  §  1783. 

Injectio  manuum,  form  of,  §  2025. 
Injunctions  in   England,  mandatory  or  resti- 

tutionary  and  prohibitory,  ^2314. 
Injuria  atrocious,  law  of  Twelve  Tables,  respect- 
ing, §  X946,  2 141. 
^— — -  and  damnum  injuria  daCum^  difierence 

between,  §  1944- 
— —  definition  of,  1944. 

direct  and  indirect,  ^  7944* 

»— -  examination  of  the  meaning  of,§  T943. 
■  '  further  edictal  provisions  respecting, 

§  '953- 

—  how  constituted,  §  1951. 

■'  law  of  Twelve  Tables  as  to  injuries  to 

members    and    fracture    of    bones, 
§  1947. 

—  law    of    Twelve    Tables    repecting, 

%  1945. 
— —  of  justification,  §  1944. 

'  penalty  of,  by  prafctorian  law,  $  1958. 

—  persons    incapable    of    committing, 

§  1952. 

■  praetorian    legislation,    respecting, 

^  '95?-     ^ 
— — —  praetor  mterierence,  §  1948. 

realis,  §  X949> 

—  simplex,  §  2 141. 

■   '  tabular  form  of,  §  1951. 

^—  to  freemen,  fourth  clause  of  edict,  re  • 
specting,  §  1955. 

-^^—  to  slaves,  third  clause  of  edict,  respect- 
ing, §  1954. 

— — —  verbalis,  §  1950. 

— -  what^  ^  Z944* 

■  wha^  generaJly  and  specially,  §  1944. 
Injuries    to    public    monuments    punishable, 

h  »H3- 
Injury  and  malice,  ^  i960. 
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Innkeepers,  lUbilitjrof,  by  EngUth  law,  §1971. 

iMcripdo,  in  denouncing  crimes^  not  neceaary 
under  the  empcron,  §  2467. 

libellui  accusationia,  §  2461. 

— ^  •omdmei  di^nsed  with,  ^  2461. 

Inquititoreiy  delegation  of,  ^  2381. 

— — ^—  nominated  by  tribune,  §  2^1. 

Indnuatio,  fixed  rule  for  feet,  1356. 

Iniolvenqr,  ^  2364. 

Inaolventi,  fraudulent,  ^  2364. 

Inspectio  ventrit  (Sctm.  Plancianum),  §  2048. 

Inatitor,  who,  ^  175 1. 

Inidtores,  exercitoret,  §  1747* 

Institutes,  division  of  actions  into  real  and  per- 
sonal, ^2023. 

— — —  list  of  b.  f.  actions,  §  2170. 

Instruments,  see  Deeds. 

Intentio,  §  2012.  . 
■  compensatio  inserted  in,  ^  2 171. 

'-— ^->  in  fictione  usucapionia,  %  2022. 

—  nature  of  remedy  depend  not  upon, 

^  2022. 
Interdicdo  aquse  et  igni,  ^  2398. 
*— ^—  aquse  et  igni,  §  2408. 
InterdictB,  contumacy  as  to,  ^  2272. 
— — —  derivation  of,  %  2269. 

■  general  description  of,  ^  2270. 
*— ^—  extraordinary  proceedinp  on,  ^  2273 . 
.  limitation  of,  ^  2220. 

military  execution,  §  2273. 

■  ultimate  form  of,  under  Justinian, 

§  2273. 
Interdictum    de    aqua   quotidiana  et  sestiva, 

^  2301. 
— ->— —  de    arboribus    caedendis,  cutting 

down  or  loppbg  trees,  ^  2305. 
'    ■  de  clandestine  possessione,    ob- 

solete, §  2277. 
— — — ^—  de  doacis,  §  2309. 
— •»— —  de  fonte,  §  2302. 
— — — — •  de  glande  iegenda,  right  to  fruit, 

§  2306. 
-^— — —  de  itinere  actuque  privato  (right 

of  way),  2303. 
«— — »— ^  de  liberis  exhibendis  item  ducen- 

dis,  ^  2275. 
•~— — «  de  libero  homine,  §  2274. 
— — — —  de  loco  publico  firuendo,  §  2296. 
-— ^— ^-^  de    migrando,    urban    (landlord 

and  tenant),  ^23x1. 
— — -^—  demolitorium  (nunciatio),§  2297. 
-^— — ^  de  mortuo  inferendo,  §  2287. 
— ^— ■  de  precario,  ^  2284. 

■  de  remissionibus,  ^  2299* 

de  ripa  munienda,  §  2292. 

'  I  de  rivis  (repairs  of  river  banks)» 

§300. 

■ de  sepulchro  aedificando,  ^  2288. 

-^— —  de  superficiebus,  in   aid   of  the 

^'uti  possidetis,**  applicable  to 

leases,  ^  2304. 

'  de  tabulis  exhibendis,  ^  2276. 

■  de  utmbiy  §  2313. 


Interdictum  de  ▼!&  publicA  et  itinere  publico 

reficiendo,  ^  2295. 
— —  de  vi  et  vi  atmata^  or  unde  vi, 

§  2277. 
— —  duplex,  §  2271, 2272. 
— ^—  ex  L.  3,  C  de  pig.,  §  2312. 

-: exhibitorium,  i  2271,  2272. 

'         fraudatorium,  4  1873,  2364. 
— — — — ^—  in  aid  of  the  actio  Paal- 

Uana,  cheating  ccedttDcs 
or  pupila,  ^  2285. 
-^— <—• ——  ne  qud  in  flumioe  publico  6s^ 

quo  aliter  aqua  fluat  atque  uti 

priore  astate  fluxit,  affecting  the 

supply  of  water,  §  2291. 
— — — ^-~-  ne  quid  in  loco  publico  vel  itinere 

fiat,  %  2293. 
— ^~— — —  ne  quid  in  loco  sacro  fiat^  §  2286. 
— — —  ne  quid  in  mare,  §  2290. 
*— — — -— ^  ne  quid  in  v'A  publica   fiat  an 

i^ilitian  remedy,  §  2294. 
-— '— ne  vis  fiat  ei  qui  in  po»esiionem 

missus  erit    adipiscendae,    reti* 

Kendae,  recnperandc  possfionii, 

^2278. 

■  —  origin  of,  ^  1679. 

■  possessorum,  §  2364. 

prohibitorium,  %  2271,  2272. 

_  quam  hereditatem,  4  2271. 

-— — ^^—  quem  fondum,  §  2271. 
— ^—  quem  usufriictum,  %  2271. 

'         —  quod  legatorum,  ^  2283. 

— ^— >  quod  vi  ant  dam,  damage  to 
immoveables,  vi  et  clam  equiva- 
lent to  vi  aut  clam,  ^  ^280. 

»^~— *— <^  quorum  bonomm  differs  from 
haereditatis  petitio,  ^  2281. 

— ^— '~—  quorum  bonoram  exteanon  of  by 
Hadrian,  ^  2282. 

_— _  restitutorium,  ^  2271,  2272. 

— -«-'  Salvianum  and  quasi  Sal^rianom, 

landlord  and  tenant^  fiumer, 
^  2312. 

— ~-«  Salvianum,  dificreoce  between, 
and  the  actio  hypothecaiia, 
^  2312. 

■  sectorium,  %  2367. 
— ^— —  simplex,  ^  2271. 

■  ut  in  flumine  publico   navigare 

liceat,  §  2280. 
'  uti  possidetis,  §  2272. 

— —   uti  possidetis,  ^  23 10. 

'  ve^uti  possessorium  et  juris  qnan 

possessor,  %  1698. 
■  vi  et  vi  armata,  ^  2270. 
Interitus  rei,  &  17x1. 
— *—    effect  of,  %  1851. 
Intemecini,  what,  ^  241 1. 
Invario,  to  what  applied  exclosivdy,  %  19  ix. 
Ipso  jure,  §  1843. 

Issue,  settlement  of  preliminaries,  §  1995. 
Iter  timitsre,  unappropriated  pathway,  §  31x79* 


1 


INDBX. 


7*5 


J 

Jetsam,  flotsaniy  ligan,  §  1809. 

■  not  derelict,  $  1806. 
Jews  employed  to  collect  revenue,  ^  1669. 
high  priest  of,  in  relation  to  the  Roman 

magistrate,  §  2394. 
Judex  in  actiones  bons  fidei,  §  2167,  2168.  . 

manner  of  choosing,  §  1995. 

^—  enlarged  discretion  of,  |  1886. 

—  equitable  jurisdiction  o^  §  1674. 
incapacitated  persons,  §  1964. 

obligations  of,  §  1964. 

—  objections  to  limitation  of,  §  2229. 

■  office  of  the,  in  questions  of  bons  fidei 

et  stricti  juris,  §  2x69. 
Judgment  written,  seldom  delivered  in  Eng- 
land, generally  in  Germany,  ^2350. 
Judices  and  arbitri,  distinction  between,  §  1994. 

—  chosen  by  lot  or  consent,  §  1994. 

—  counting  out  the  votes  of,  §  2458. 
^ti,  §  1994. 

—  how  pronounce  verdict^  $  HS^* 
— —  judged  secundum  jus,  1994* 

—  number    of,  in  suits  de    repetundis, 

§  2408. 

of  the  praetor,  1988. 

-^—  pedanel  fixed  rules  for  fees,  $  2356. 
— ^  peregrini,  chosen  as,  §  1994. 
quaestionis,  ^2389. 

■  who  they  were,  ^  2466. 

— — ^  right  of  objecting  to,  §  1994. 

■■  right  of,  restored  to  Senate  by  Sylla, 
}  1994. 
— —  right  of,  transferred  firom  Senate  to 

equites  by  C  Gracchus,  §  1994* 
— — ^  selecti,  §  2390, 
-^^^  selecti,  holidays,  §  1090. 

■ '  sworn  duly  to  fulfil  their  office,  ^  1994. 
■  taken  from  the  three  estates  by  a  law 
of  Aurelius  Cotta,  §  1994* 
'  verdict  of,  §  2458. 

secret  voting,  §  2458. 


Judida  eztraordinaria  with  respect  to  slaves, 

4*449/ 

■  fhictuaria,  secutoria  cascelliana  in  in- 

terdicts, §  2272. 

legitima  defined.  §  1987. 

Judicium  sub  imperio,  when  any  conditions  of 
the  judicium  legitimum  were  wanting,^  1987* 
»  de  communi  dividundo,  §  2i23. 
— ^-—  unde  vi,  §  19x4. 

■  use  of,  by  Cicero  and  Seneca,  §  2164. 
Julian,  the  Apostate,  encouraged  Hanispices, 

§  2419. 
_  uly,  favorite  period  for  leases,  §  1670. 
uno,  concubine  excluded  from  altar  of,  ^  2424. 
ura  in  re  or  ad  rem,  §  1850, 
uramentum  calumniae,  §  2338. 
— — —  restraint  of  litigation,- 

%  2377. 
.delatum,  §  1959. 


Juramentum  e<pensafum,  §  2340. 

in  litem.  J  2339. 

•  necessanum    sive    suppletorium 

§  2336. 

veritatis,  ^  2337. 

Toluntarium,  §  2337. 

JuraCoria,  §  22x2. 

Juries,  de  medietate  lingua,  in  England,  §  1994* 

English,  as  skilled  witnesses,  ^  2458. 

oath  of,  §  2458. 

objections  to,  as  a  class,  on  the 

ground  of  education,  §  2458. 


facti, 


formerly  named  testes,  ^  1996. 
no    longer    testes,    but    judices 
^  1996. 

Roman,  judges  of  fiict  and  law,  §  2458. 
parallel  of,  $  2458. 


-  should  be  retained,  4  2458. 


Juris  ignorantia,  question  whether,  is  a  ground 
for  recovery  of  a  sum  paid,  Imt  not  due, 
$  1786. 

Jurisdictio,  §  1984,  1986. 

contentiosa  and  voluntaria,  §  1986. 

delegation  of,  to  deputies,  §  1889. 

-~-— ~—  different  from  imperium,  ^  1984* 
in  decreto,  §  X984. 

— ^  in  judicii  datione,  §  1984. 

of  aediles,  §  X084. 

restriction    off    after    Constantine, 

§*344- 

■  tribunes    and    quaestors   had    no, 

§  1084. 
Jurisdiction,  aediHtitian,  ^2384* 

appelnte,  §  2368. 

— ~—  capital,    from    kings    to    consuls, 
§  2381. 

' —  imperial  lieutenentB  have  in 

the  proidnces,  §  2394. 

■  criminal,  beyond  one  hundred  miles 
.    circuit,  §  2391. 

defensores  acquire,  §  2394. 

emperor  actively  engaged 

in,  §  2394. 
— — ^— — — —  in  the  provinces,  §  2394. 
'  minor  offenses,  §  2394. 

new,  to  Senat^  §  2391. 

— — — ^— —  of    foederated    and    free 

cities,  §  2394. 

municipal  authoritea  of 

Italy   and    the    pro- 
vinces, S  2304. 
— — — ^— —  procurators,    imperial, 

§  2394. 
—————  praetor,  under  Sepitmus 

Severus,  §  2393. 

'  Senate  ceases,  ^  2394. 

practice  after  Constantine^ 

^2394. 


without  Rome,  §  2392. , 

equitable  by  particular  laws,  §  1986. 
episcopal,  ^  2346. 
foreign^    duty    of  submission    to, 
§  1981. 
military,  §  2387. 
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Jnibdicoon  aoCifiai  origin  of,  ^  1986. 
-— — — —  of  pnefecd  vigililrat,  ^  2393* 
— ^^—  of  Senate  in  ca^cal  niAttei%  ^  %^Z%. 
— ^—  paternal,  ^1380. 

'  power    of,    aentence    of 

death,  §  2379. 
^— ^— — —  gradual    diminution    of, 

S  S3 80. 
-— — — -  aboliabed  under  Conitan- 

tine,  §  1380. 
M— —  lubminion  to,  §  1981. 
Jurymen,  aarignment  of,  to  quaettionet,  §  1389. 

—  challenge    of,    under    lex   Cornelia, 

^4391. 

— __— —  JJdnia,  §  2391. 

— ^— — ^— ^  Servilia,  ^  4391. 
Vatinia,  §  »39i- 

■  distinct  panels  for  clyil  and  militazy 

cases,  ^  ft393< 
■      from  what  class  taken,  f  1390. 
— •^—  list  oii  preserved,  ^2391. 
^—^  number  of,  to  (Afferent  qoasstionea, 

*  1390- 
— ^-—  sworn,  %  S39I* 

■  under  Pompey,  §  2391. 
Jus  emphyceuticarium,  ^  1685,  1693. 
■    ■  alienation  of,  eztoftion  of 

lords  checked,  f  1703- 
^^— — -—  fine,     how     calculated, 

§  1703- 
~^....*»— — — ^i*  opinions      respecting, 

§  1702. 

..^ •  right      of     the      lord, 

§  1702. 
— ^— — ^  formalitiea     necessaiy, 

§  1701. 

as  fimnded  in  law,  ^  1687. ' 

'• ■    ■  fundus  sterilis,  §  1687. 

--».»>— ^^—  view  of  Engliah  lawyeis, 

I  1694. 
— *— — — ^— *  when  included  in   actio 

hm.    herciscundse    et 
communi    dividundo, 

.       .    §1707- 
Jot  gladii,  crimmal  jurisdiction,  %  2393. 

—  honorarium,  the  modification  of  ue  law  to 

the  age,  i  1984. 

—  in  Tocatio  (see  Vocatio),  \  2007. 
»-  perpetuarium,  f  1685. 

—  perpetuum,  what  conJfeired,  §  1686. 
-^— «-^— >  salTO  canone,  ^  1685. 
•—  privatum,  in  what  consiseed,  %  MS* 
.  salTO  canone,  §  1685. 

■  8.  c.  as  reprids  fiscal   imports, 

§  1688. 

—  quinquagesimse  of  the  lord,  §  1704. 
•^  retentionis,  §  1740. 

—  supeifidarium,  consideration  for,  ^17x4. 

■  how  acquirable,  §  1714* 
-i—^^— — -^—  to  what  applicable,  ^  I7i3> 

—  lupeificiei,  extinction  of  the,  ^  17 16. 

—  vocando  patrem  aut  patronum  in,  (  2156. 
Juasos,  inter  vivos,  per  testadonem,  per  non- 

dum,  per  cpistolam,  verbia  (mt  Acdo),  §  s  190. 


Jusdce,  administradon  of,  to'  fbretgnen,  under 

conditions,  §  1981. 
^-^—  administration  of,  delegated  to  aapreflae 

power  in  State,  ^  Z98o« 
— —  execution  of,  §  2357. 
Justum  pretium,  §  1643. 


K,  branding  with,  §  2476. 

Kings,  divine  right  of,  explained,  ^  1982. 

*— •  as  judices  in  criminal  cases,  without  ap- 
peal, ^  4370. 

— —  original  administrators  of  justice  in 
Rome,  §  1982. 

Kiss  of  friendship,  §  2424 

Koran  does  not  persecute  heretics,  2402. 

Kureeut,  ^  1665. 


Lsesio  ultra  dimidinm' enonnls,  §  2094. 
Land  tax,  advantages  of  new  owner,  ^  t698. 

lands  fiee  from,  and  liable  to,^  i688. 

Landa,  common,  coeval  with  the  fbondation 
of  Roman  State,  §  1680. 

—  conquered  divided,  §  1680. 
— — >  deserted,  §  1687. 

inducement    to    cultivate     held    out^ 

h  ;687. 

— ^  tilings  appurtenant  to,  ^  1665. 

Lans  and   licium,  custom    whence   derived, 

§  1903. 
— — — — -  signification  of,  \  1903. 
Larceny,  grand  and  petit,  §  1894. 
Largitiones,  §  2404. 
Laudatores,  ^  2455. 
— ^  -^-'^^  forbidden  to  be .  sent  fixMn  the 

provinces,  §  2454. 
Laudemium,  alienations  subject  to,  §  1705. 
— '  parallel   of  the    feodal  system, 

i  1705- 
— —  what,^  '704- 
Law,  Aquiliao,  tenor  and  contenti  of,  §  194 1. 
— -^«  of  avenge,  §  1806. 
— ->  decemviral,  progress  and  modification  of, 

§  1884. 
— •—  of  Oleroo,  maritime,  §  1809. 
-«-*•  Rhodian,  of  averages    and    reciprocal 

liability  for  losses  at  sea,  ^  x8oi. 
Leaseholds,  perpetual,  ^  1684,  1691. 
■  and  emphyteuris,  %  x6o2. 

Leases,  building,  in  England,  resemblance  of  to 
emphyteusis,  ^  1724. 

—  church,  state  of  the  law  of  before 

Leo,  $  1719. 
'  for  five  yean^  origin  of,  §  1680. 

in  perpetuity  fi»r  yean,  \  1680. 

Legacy,  assimilated  to  an  alienatio  inter  vivos, 

Legacies  to  churches  or  charities,  f  2140. 
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Legal  ptofoaioiiy  decadence  of  under  Byfandne 

empire,  %  1998. 
»— -  profession  open  to  all,  very  late  infRoman 

history,  $  1998. 
Legatees    (actio    personalis   ex   testamento ), 

§  3H24. 

Legatum  indebitam  by  a  minor,  when  not 

condicible,  fi  1792. 
»— — »  per  damnationem  condicibki  §  1789. 
Leges  de  vi,  §  2420. 
— —  Juliae,  $  1992,  2005. 
Le^  actioncs,  see  Actio. 
Legislation^  Byzantine,  fickleness  of,  %  1690. 
— —  civil    and  sacerdotal,    contrast    in 

respect  of  punishments,  §  1884. 
— — »-—  decemviraly  as    to  punishment  of 

offenses,  §  1884. 

—  Roman,  progress  of,  §  1883. 
Lenocinium,  §  2426. 

Lepidus,  M.  iCmllius,  §  2408,  2420. 

Lesion,  §  2056. 

Letter  of  the  law,  strict  adherence  to.  Baron 

Parke  on,  §  2004. 
obligations  of  the,  (acdo  locati),  §  2107. 

exceptions,  §  21 10,  21x2. 

Levior,  how  distinguished  from  atrodor  in- 
juria, §  1951* 
Lex  A  cilia,  §  2404,  2408. 
-~>-  Apuleia,  §  23^8. 

— «  Atemia  as  affecting  magistrates,  §  2383. 
— — >  Calpumia,  |  2404. 
— — *  iEbuda,   §    1903,  199X1    1992,  2005, 
2307. 

-. forged  description  of,  §  X903. 

Anastasianse  rcstricta,  §  1758. 

Aquilia,  §  2x39. 

1 assessment  of  damages  by,  §  1922. 

■  conditions  necessary  to  profit  by 

3rd  chap,  of,  §  1925. 
——«—>—  development  of  conditions,  §  X926 

to  1935. 

■  and  de  servo  corrupto,  distinction 

between,  §  1924. 
—  different  descriptions  of  acdons 
under,  1939. 

I  immedate  damage  to  the  person, 
§1927. 

_ laws  consolidated  by,  §  X9X8. 

' nature  of  injuries  included  under, 

§  1927. 

■  objects  to  which  first  chapter  of 

applied,  §  1922. 
.  remedies  arising  out  of  first  chap- 

ter of,  §  1936. 
remedies  arising  out  of  second 
chapter  of,  §  1937* 

■  remedies    arising    out    of  third 

chapter  of,  §  X938. 
.  rules  by  Hiipfner,  for  disdnguish- 

ing    between   different  acdons 
under,  §1941. 

■  speculadon  of  cridcs  as  to  contents 

of  second  chapter  of,  previous 
to  its  recovery,  §  1923. 


Lcz  AquUiay  text  of  second  chuter  of,  by 

.    whom  discovered,  f  1923. 
— ^-— —  to  inanimate  objects,  ^  1927. 

■  theory  of  Cujacius,  \  1923. 

— —  Thibaut's  summary  of  the  right 

of  acdons  under,  ^  I94i* 
■         third  chapter  of,  ^  1925. 
— —  Aufidia,  §  2404. 
^—  Boebia,  §  2404. 

—  Calpumia  against  exacdons  of  magis- 

trates, §  2388. 
— — — —  applied  to  acdoncs  per  condic- 
donem,  sacramend   postula- 
tionem  judids,  §  2001. 
•^■^^  Cincia,  to  restrain  rapacity  of  patron 
advocates,  §  2209. 

—  Cornelia,  §  23^8,  2391,  2414. 

— — — —  de    injuriis,    §    1956$    2143, 

— — ^^^—  de  injuriis,  constitutions  in  aid 

o^»  §  'gS9- 
— — —  de  injunis,  preserved  spirit  of 

Twelve  Tables,  ^  I9S9* 

Fulvia,  §  2^04. 

— — — ^— ■  testamentana,  §  241 1. 

I  numaria,  ^2411. 

de  Falsis,  §  2416. 


Fabia,  §  2404. 

de  plagio,  §  2423. 


manus   injectio 


fori  contractus,  §  x827. 
Furia,  $  2404,  2458. 

-  testamentana  and 

pura,  §  2002. 
Hortensia,  §  1990. 
Julia,  ^  2398. 

■  de  adulteriis,  §  2425. 

de  ambitu,  §  2404. 

■    de  annona,  ^  2409. 

limitations  of,  §  2425. 

-  de  peculatu,  terms  of,  §  2405. 

de  vi  pub.  et  priv.,  heads  of  this 

law,  ^  2422. 
— —  judiciorum  publicorum,  §  2393. 

penalty  of,  \  2425. 

— ^  punishment  of  stuprum  by,  §  2426* 

privatorum,  §  2005. 

-  provisions  of,  inscripdo,  §  2453. 

de  residuis,  ^  2407. 

to  what  did  not  extend,  §  2425. 

{unia  repetundarum,  §  2408* 
•icinia,  §  2391,  2404. 
Laetoria  in  favour  of  minors,  §  2060. 
Mamilia,  concerning  boundaries,  §  2x79. 
Marda  punishes  usurers,  §  2410. 
Maiia,  ^  2398,  2404. 
Papia    Poppaea.  repealed  by  Justinian, 

effect  of,  §  2124. 
Pinaria,  §  2404. 
Plautia  de  vi,  §  2420. 
Poetilia,  §  2358,  2404. 
Pompeia  de  paricidis,  §  2414. 
'  de  vi,  §  242 X. 

■  restraining    the    duration    of 
speeches,  ^  2324. 
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Lex  PotaZf  ri^t  of  exile,  \  1477. 

—  Pablilia  in  actio  per  manut  injecdonem 

pro  judicato,  §  2001. 

—  Remmia,  $  24^3- 

■  Rhodia,  general  subject!  of,  §  1803. 

■       Sabioia,  extension  of  ballot  by,  §  1452* 
^-—  Scantinia,  f  2428. 

—  Scmpronia  (affecting  consuls),  ^  2381. 
— —  Serrilia,   violently  taking  from   a   fire 

anything  but  materials,  |  2389,  2408. 
-*—  Serrilia  allowed  no  ampliatio,  ^2458. 

—  Silia,  introduction  of  action  per  condic- 

donem,  §  2001. 
— -  Talionis,  $  i947' 

■  '  insufficiency  of,  to  the  ends  ot 

justice,  §  I947* 
«^— <  Tullia,  §  2404.    ' 

—  Valeria  (  affecting  consuls),  $  238X. 
*-^— -  as  affecting  magtstntesy  §  2383. 

mulcts,  (  2473. 


Vatinia,  §  2391. 

—  Visellia  against  Latins,  ^  24x3* 
Lialnlity,  limitation  in  favor  of  land  and  water 

carriers,  §  1^7  x« 

—  of  prmcipil   for    delicCa    privata    of 

others,  $  2195. 
»'— ^  of  sure^  and  principal,  English  law 

conflicts,  §  2077. 
Libel,  parallel  of  Enlish  law,  $  i960,  196 1. 

petition  by,  §  1985. 

Libellarius  contractus,  effect  of,  §  17 19. 
Libellus  supplicationis  to  emperor,  §  2355. 
Libels,  §  2x41. 

— —  by  the  English  law,  ^  196 1. 
Lictores,  ^  X984. 

Limitations,  acquisitive,  does  not  destroy  hypo- 
thecary righ^  §  2221. 
— — — ^  of  actions,  set  Actions. 
!■  a  means  of  lessening  liti- 

gation, §  2374. 
— — — ^—  appeals,  §  2229. 
— ^—  bonorum  possessio,  §  2229. 
*-^^—  condictio  aleatoria,  ^  2229. 
— «—  exceptio  chirognphi,  ^  2229. 

■  execusatio  tutores,  ^  2229. 
M— —  interdicts,  §  2220. 

— —  litis  contestatio,  §  2229. 

— —  objections  to  a  judge,  §  2229. 

— of  pecuniary  fines,  §  2474. 

Lis  de  vindidis  applied  to  immoveables,  §  2027. 
^— — — ^— ^  moveables,  ^  2025.. 
Litigation,  excesuve,  punishable,  §  2373. 

■  increase  of,  causes  of,  ^  2373. 
^-'^-— •  method    of   checking,    by  double 

rinalties  for  vexatious  defences, 
2377- 
— —  mode  of  checking,   by  forfeiture, 

§  2376. 

-^— ^—  objects  under,  prohibition  to  pur- 
chase of,  §  2375. 

Litis  contestatio,  ^  1797. 

■  amendment  of  pleadings  before, 

^  2009. 
— ■^— effect  of,  $  1890. 


Litis  contestaio,  limitation  of,  §  2229. 
— — old,  description  of,  §  23x0. 

what,  §  18x4. 
— —  denunciatio,  $  2106. 

^'^ — —  omission  of,  involves  no  riik 

in  certain  cases,  §  2x06. 
'  exceptions,  §  2106. 

^-^— — —  what  necessary  to,  §  165 1- 
— ^—  wholly  discontinued,  §  *3 17. 
— ^  sestimatio  de  residuis,  $  2407. 

repetundarum,  §  2408. 


Locati  actiones,  §  2107,  2108. 

Locatio  conductio,  definition  of,  §  x668. 

-^— — ^— —  in    what    must 

^  X672. 
— — — — — ^—  privata  differs  fnan  pahlica, 

f  1670. 
— — ^—  dissolution  of,  bcA>re  expiry, 

S  1676. 
— -^-^^^— •  distinctions    applicable     to, 

$  1668. 
_-....^-.......  express  or  tacit,  §  1674. 

— — — — ^—  persons  legalfy  disabled  from 

entering  into,  $  1671. 
— ^— — —  public  or  private,  ^  1669. 

-  what,  $  1668. 

— — — ■^—  what  resembles,  ^  1668. 

Locator,  who,  ^  1668. 

Lodger   and    landlord,    (interdictnm   de   mi- 

grando),  $2311, 
Lodgings,  furnished  (interdicDim),  §23x1. 
Lurco  Aufidius,  §  2404. 


M 


Macedonianum  Sctm.,  obligations  of  fathers 

and  sons,  §  2189. 
Magister  navis,  his  liability,  $  2x93. 
■  powers  of,  (  1748. 

remedies  against^  §  '7SO- 

Magistrate  bound  to  be  ruled  according  to  hk 

own  unjust  judgment,  §  2152. 
— —  not   allowed    sufficient    discretion, 

i  2005. 
-^— —  could  not  be  summoned  to  court, 

§  2x56. 
■  power    off   circumscribed    by    lex 

Atemia,  §  2383. 
-— —  when  not  impeachable,  $  2464. 

provinciales,  §  1640. 

Malicious  mischief,  §  2445. 
Malus  animus,  §  1896. 
Mandans,  death  of,  §  X743. 

duties  of,  §  2115. 

remedies  by,  §  X745. 

who,  ^  1736. 

Mandatarins,  death  o^  §  X743. 
— — ^—  liability  of,  §  1743. 

■  remedies  by,  ^  X745. 

— — —  renunciatbn  by,  §  1745  ■ 
-^^— ~^  when  liable,  §  1745. 
— who,  $  1736. 
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Mandatary,  care  doe  from,  §  ^741. 
— ^—  duties  of,  ^1115. 

'  how  hr  binds  hk  principal,  ^  1740. 

substitution  by,  $  I74A« 

Mandates,  andent,  §  I744« 

Cicero*s    remarJca   on    ncgleol  in, 

^  1741- 
■-  ■    ■■  compared  with  depotiti,  ^  1741. 

n —  honorarium  prooused   m  case  nf, 

§  1741, 

recent  introduction  of,  ^  1744. 

'     remedy  for,  compared  with  those 

for  commodatum  and  depoutum, 

I  I74f- 
Mandatum,  the,  j  1736. 

$  x86i. 

actions  by  third  parties,  §  1745. 

■  and  depositum,  Ulpian*s  dittinctson 

between,  (  1742* 

condidonatum,  ^  i737« 

■     constitution  of,  what  must  precede, 

§  1739- 
■'       definition  of,  $  1736. 

— — ^  derivation  of,  ^1736. 

dissolution    of    the    contract    of, 

%  1743- 

■  dissolution  by  death,  §  1743. 

■  dissolution   by  mutual  agreement, 

f  i743« 
— -— —  dissolution  by  the  sole  act  of  the 

mandans,  §  7743* 

— dissolution  by  the  sole  act  of  the 

mandatarius,  §  1743* 

— —  ezpressum,  ^  1737. 

■     '  extra  judiciale,  ^  1737. 

— — —  gratuitous,  §  1739- 

>  exerdtorium,  §  1748* 

how  constituted,  §  i737»  • 

■  how    differs   from   commcndatio, 

§  1736. 
-^— —  how  differs  from  ooniilium,  ^  1736. 

>■■  how  difiext  from  Justus,  §  1736. 
how  differs  from  kwatio  conducdo, 

§  1736- 
—————  how  differs  fi^m  the  nagotiofum 

gestio,  §  1736. 

— —  in  diem  dilatum,  J  I737« 

— — —  in  rem  alienam,  §  1737- 

—  in  rem  suam,  §  1737. 
institorium,  $  1746. 

■  interests    on   which    perfonnable, 

§  1738. 

■  judiciale,  §  1737. 

— ' necessity  of,  §  1738. 

■  '■  not  contra  bones  moics^  §  >739- 
-*<^— —  object    of,    mu«t    be    honorabla, 

see  Actio  mandati,  $  4ii$« 
— —  prsesumptnm,  ^  1737. 

■  purum,  J  i737» 

—  qualificatum,  J  I737f 

■  ^uatt  miserabUe  compared  with  the 

depositum  miserabiie,  $  X74l« 
ratione  modi,  ^  173 7« 
— • to  what  eqoifaleaty  J  IJS^* 
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Maadatom  simplex,  ^  I737« 
-—  speciale,  $  1737. 
— terminated  by  the  mandans  re  In- 
tegra, §  1743. 

— what,  §  1736. 

Manichieans,  §  2401,  2402. 
Manus,  authority  of,  §  2424. 
Maps  of  estates,  exact  system  maintained  by 

the  Romans,  kept  in  the  serarium,  §  2179. 
March,  hirings  in,  §  1670. 
Maritime  law,  RhodiaB,  and  the  law  of  Rome, 

§  1804. 
' —— —  general    adoption     of, 

§  1803. 
Marius,  §  2420. 

Mathematicians,  astrologers,  §  24x9. 
Matienus,  Furius  Philus,  §  2408. 
Menaoies  actio  contra,  $  2149^ 

agri,  pulventicum  received  by,  ^  2149. 

— settlement  of  boundaries,  §  2179. 

Merchandize  recovered  by  diven,  when  liable 

for  contribution,  §  1807. 
Merx,  §  1637,  1673. 
•^—  conditions  of,  §  1674. 
— ^  must  be  vera  and  justa,  ^  1674. 

—  what  may  be,  §  1638. 

Messala    M.   Valerius,    M.   Aurelius    Cotta, 

$2404,24x1. 
Metus,  what,  ^  x868. 
— -^—  actio,  see  Actio. 

■  exccptio,  see  Exceptio. 

exceptio  and  replica,  how  available, 

§  1869. 
Military    jurisdiction    in    criminal    matters, 

$  »387- 
Military  offenses,  §  2448. 

Minoris  petitio,  see  Actio,  %  2184. 

Mixed  actions,  §  2x31. 

Mixta  actio,  see  Actio,  §  2044. 

Modi  tollendi  obligationes,  communes  et  pro- 
prii,  ^  ig20. 

Monastic  punishments,  %  2475* 

Money  as  a  means  of  exchange,  origin  of  pro- 
visions respecting,  ^  1825. 

■  legal  tender,  ^  1825. 

— —  payments,  general  rules  applicable  to, 
§  1825. 
■    ■  rules    for    ascettaining    true    value, 
§  1825. 
Monitores,  vide  Ambitus,  §  2403. 
Monuments,  right  of  building,  ^  2288. 

■ repair  oi^  §  2288. 

— — care  of,  §  2288. 

Mora,   indemnification  for,  in  loc  conduc. 

§1675. 

%  1647. 

-^-— ^  what  involved  by,  ^  1826. 
Mors  emphyteuts,  §  171X. 
Moveables,  things  appurtenant  to,  ^  1665. 
Mulcts,  see  Pcense. 

Municipal  authorities  of  Italy  and  the  pio- 
vinces,  their  criminal  jurisdiction,  ^  A3H< 

—  magtstratei    had     no   jurisdiction, 

§  X986. 
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Monidpal  msigistnrtiei  haTe  delegated  power  to 
decree  cautio  or  immuiio  in  uigent  caiet, 

MunicipaUdei.  anaent  procea  in,  §  2316. 

MunJcipet*  §  1669. 

Mardenun,  in  old  Saxon  and  German  laws, 

origin  off  §  1200. 
Mutiladon,  §  19 10. 

Mutua  petitio,  and  reconTentio,  %  a  186. 
Mutauniy  actio,  ^  2066. 
Mutuua  dmenmiMf  ezceptiont  to  principle  of, 

§  1860-61. 


N 


Natura,  lege,  moribua,  oblig.  ^.  e.  d   (  1964. 
Nautae,  how  liable,  ^  1970. 

■  pleat  in  answer  to  actions  b]r,  )  1974* 

■  who,  $  1970. 

■  remedies  against,  $  1074. 
Navigation,    interruption    of^laws    against, 

^  2280-90. 
Necesnni,  vij*  Ambitus,  ^  2403. 
Negotia  bonae  fidei  and  stricti  juris,  $  2057. 
Negotiorum,  dominus,  error  as  to  effect  on 

right  of  action,  §  1772. 
^— ^— — —  obligations  of,  §  1771. 
— — —  gestioy  animo  obllgandi,  ^  1767. 
-^^— ^— —  expectation  of  recompense, 

$  1769. 

~~— -«— -^-  how  must  be  performed, 

§  1767. 

■  how  must  be  undertaken, 

$  1767*      ^ 
— — ^— — >-— -^  intention    of    benefiting 

r'ndpal,  §  1769. 
presumptive    ratifica- 
tion, §  1767. 
.  of  culpa  or  laches,  ^  1768* 

■  on  what  fwinded,  j  1765. 

.  prevention  of  ,  inevitable 

damage,  ^  1769. 
_—  of  subsequent  repudiation, 

i  1767- 
»i»-«— — ^—  remedies  byaction,^  1772. 

— — requirements  of,  §  1765, 

1767 

— ^-^^— —  sub      spe      latificationis, 

>  1767. 
— — ^  gestor,  different  cause  moving  to 

meddle  with  another*s 

concerns,  ^  1766. 

.— — — —  his  culpa  or  laches, §  1768. 

I  how  differs  from  manda- 

tor and  defensor,^  1765. 

—.————— ^—^  when  liable  for  the  casus 

fortuitus,  ^  1768. 

— -^—  liability  of  heirs,  ^  1768. 

— — ^— — —  obligations  of,  §  1770. 
■  when  action  lies  and  when 

not,  %  1772. 


Neminem  alterius  damno  ditior  fien,  &&f»aaaa- 
tion  of  maxim,  ^  1790. 

New  Procedure  Act  abolished  the  distiiictioii 
of  actions,  §  2050. 

Nile,  injuring  dykes  of,  §  2417. 

Noblemen,  §  1640. 

Nomen,  as  signfying  debt^  not  to  be  con- 
founded with  contractus  nominunoi,  §  »>8o. 

Nomenclatores,  mJe  Ambitus,  ^  2403. 

Nonconformists  not  allowed  public  cxeroK  of 
their  reli^ous  rites,  %  2400. 

Non  liquet — ^the  judgment  of,  ^  2341. 

Notarial  jurisdiction,  ori^  of,  ^  1986. 

Notaries,  introduction  of,  ^  2349i 

public,  §  2333. 

Notes  of  hand— acriptura,  §  2083. 

Notice,  threatening,  by  Scopelismus,  $  2417- 

Novella  de  perpetois  emphyteutibua—  Leo^i 
text,  §  1 719. 

title  improper,  §  1 7 19. 

Novatio    cumulativa    litis   contestatione    ipso 

jure,  §  1856. 
■     voluntaria,  §  1857. 

—  delegatio  ex  prominione,  §  1852. 

— —  privativa  and  cumulativa,  §  1852. 

operations  of,  ^  1854. 

requiates  off  §  1852. 


without  delegation,  §  1855. 


Noxc  children  could  be  surrendered,  §  2197. 

—  datio,  new  view  of— £ngli&h  analogy, 

^  2196. 

—  of  house  children,  remedy  for,  §  2197. 
-— ^  damage  done    by  a  slave,  or  animals 

termed  noxse,  §  2195. 
Nude  promissoria,  §  2212. 
Nuisances,  error  as  to,  §  167 1. 
Numeratio  fin  accounts),  §  2080. 
Nuncians,  tne,  §  2297. 
Nunciatio,  extinction  of  the,  §  2208. 
— — -  novi  (^eris,  antient  fbnn  of— tsnni 
of,  ^  2297. 

novi  opens  disregarded  in  cue  of 

seweia,  §  2309. 

publica,  §  2297. 

' realis,  f  2297. 

verbalis  privata,  §  2297. 

Nunciatus,  the,  ^  2297. 


gestonun  actio,  %  2046. 


1 


Oath,  judex  qusestionis,  not  exempted  fnnn, 

$  2391. 
~~—  pnetor  exempted  lixun,  ^  239'* 

P«t>ofby,  $2335. 

— —  f«e  Juramentnm. 

to  jurymen,  $  2391. 

— —  administration  o(  to  suhois  and  advo- 
cates, 2^24. 
Obligatio  ad  evictionem  fasestandam,  $  a  100, 

2102. 
— —  Uteraram,  not  acknowledged  by  t^c 
older  Roman  law,  (  2080. 


INOBX. 


73 » 


Obligatio  quan    ex    cootracto,  definition  of, 
%  1762. 

■   ■  '  enumeration  of  the  chief 

—additions  to,  §  1764. 
'  requisites  of,  §  1763. 

quasi  ex  delicto,  how  constituted, 

§  1963. 
Obligationes  ex  consensu  differ  from  pacta  de 

contrahendo,  §  1634. 
-^— ^^  ex  consensu,  what  required,  ^1634. 

liteiales,  §  1080. 

— —  quae  ex  delicto  nascnntur,  §  1887. 
■  on  what  found- 

ed, \  1963. 
■  quae  quasi  ex  delicto  wha^  §  1963. 

— — — —  I  ■       arising    out   of 

neglect  of  judge, 
§  1964. 

quasi  ex  contractu,  actions  arising 

on,  ^2117. 

how  arise,  §  18 16. 

what,  §  176a. 

— '— — — —  or    quasi     contractus, 

§  1761. 
Obligations  arising  out  of  an  implied  contract, 

$  1797- 
cumulative,  $  1855. 

further  development  of  law  which 

governs— satisfiiction  of  the  with 
reference  to  locality,  ^1834. 
— —  how   lose   their   operative    effect, 
%  1818. 

how  voidable,  f  18 19. 

——.  implied— assimilated,  §  2118. 

Halifax*s  error  concerning,  §  2128. 

— —  law  of  satisfaction  as  to  locality- 
cases  really  exceptional— Savigny, 
i  1835. 

—  local  law,  regulating  satisfaction  of, 

§  1832. 
Offenses  against  nature,  punishment  of,  §  2428. 

as  regards  individuals,  §  189 1. 

-»—  as  regards  the  public,  ^  189 1. 
^— -  lesser,  exempted  firom  the  formalities 

of  an  inscriptio,  §  2468. 
— — •^—  mode  of  procedure  in,  2467. 
-^^—  multiplication  of,  §  1894. 

—  prifate,  §  189 1. 

progress  of  remedies  for,  1886. 

public,  §  189 1. 

■  and  private,  connection  between, 
§  1891. 

ordinary,  or  extraordinary,  j  1 89 1 . 


— ^  the  punishment  of  which  ia-.private, 
.   distinguishable  from  public  ofienses, 
%  1887. 
Official  persons*  pri^eges  of  trial,  §  2395. 
Ope  juris  jurandi,  ^1819. 
Opene  illiberales,  must  be  for.  4  1671. ' 
Oral  procedure,  advantages  of^  \  198 5« 
'^— — ^  introduction   of  into  English 
courts  of  equity.  §  1985. 
■  in  the  tribunal,  4  1985. 


Ordo  judlciorum  privatorum,  completely  dis- 
used, §  2169. 

Orestes,  Lucius  Aurelius,  §  2408. 

Originarii,  ^  168  x. 

Owner,  real,  where  may  be  Mnthoat  remedy, 
§  1695. 


Pacta  adjecta,  when  considered  as  incorporated 
into  original  agreement,  §  1730. 

de  non  petendo  rive  remissoria,  ^  i860. 

Pactum  commiasorium,  ^1653. 

— ^—  de   retrovendendo    and    protimiseos, 

i  1654- 

—  protimiseos,  ^  1656. 

—  requirites  of,  §  1643. 

reservati  dominii  et  reservatz  hypo- 

thecse,  §  1655. 
Palatine*s  privileges  of  trial,  §  2395. 
Panicularia,  small  effects  of  executed  persons, 

§2471. 
Papinlan  calls  actio  in  personam  actio — actio 

in  rem  petitio,  §  2050. 
Pardon  or  grace,  constructive  by  the  people, 

j  2486. 
— —  division  of,  under  Emperors,  $  2486. 
Paricidium    as    signifying   a    capital  offense, 
§  2414. 

by  the  xii  Tables,  §  2414. 

— ^— —  mere  murder,  ^2414. 

Parke,  Baron,  on  adherence  to  the  letter  of 

the  law,  ^  2004. 
Parliamentary  bribery,  ^  2401. 
Partners,  reciprocal  actions  o^  ^21x4. 
Partnership,  see  Actio  pro  socio,  §  2114. 

ue  Societas. 

Patricians,  beneficial  leases  of  the  agri  vectigales 

to,  §  1679. 
— — ^  exdurive   occupation    of,  in    legal 

matters,     a    cause    of   jealousy, 

§  1998. 

how  traded,  §  1746. 

Patrimonia  PopuU  Romani  and  Cseaaris,  dis- 
tinction abolished,  §  1685. 
Patronal  influence,  decline  of,  §  2373. 
Pauliana  actio,  §  2059. 
Paulus  on  actiones  and  persecutiones,  §  2050. 
Pauperies,  its  ordinary  acceptation  poverty — its 
juridical    meaning,    the    damage  done  by 
another*s  irrational  animal,  %  2199. 
Payment  in  produce^  commutation  of,  ^  x69». 
Peasants,  British,  condition  of,  §  1683. 
Peculatus,  ^  2405. 

■  includes  Sacrilegium,  §  2406. 

lex  Julia  de,  §  2405. 

Peculium,  §  2188. 

Pecuniae  repetundae,  §  2408. 

Pecuniary  mulct  not  strictly  a  pcsna,  $  2474, 

§2479. 
— —  mulcts,  see  Ponue. 
Pedanei  judices,  ^  1985. 
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Penal  proccM,  the  regtl  and  decemTinl  period. 

Penal  process  ander  the  Republic,  $  145 1« 
Penalties,  §  ^$9** 

-^— »  actio  Sacnmenti,  §  1999*  * . 
■  amount   of,    in    actio    ^    panperie, 

under  aedilidan  edict^  §  xsaq. 

double  for  vexatious  defens^,  ^  2377* 

• positive  to  restrain  litigation,  \  2376. 

I for  refusing  bail,  ^2211. 

^— — —  for  throwing  things  into  the  street, 

amount  of,  §  2x60. 
/or  treason  introduced  by  the  Twelve 

Tables,  $  2398. 

for  vexatious  appeals,  ^2372. 

limited    in    actio   ez   causa    liberal], 

$  2045. 

of  crimen  de  resiJuis,  §  2407. 

of  offenses  against  the  Annona,  §  2409. 

of  plagium,  §  2413. 

— ^ —  of  sacrilege,  §  2406. 

of  the  falsum,  §  2412. 

Pennus.  M.  Junius,  §  2408. 
Pensio,  what,  $  1693. 
Perceptio  and  separatio,  §  1684. 
Perduellio  a  capiul  felonie,  ^  2398. 

exclusively  applied  to  crimen  majes- 

tatis,  §  2399. 
^— —  used  latterly  to  express  treason  only, 

i  2398. 
Peregrin!  chosen  as  judices  in  cases  where  a 

percgrinus  wm  a  party,  4  1994. 
Peregrinus  fictio  civitatis,  %  2022* 


hostis,  $  1895. 


Perjury  a  falsum,  §  2413. 

-^^—  punishable  as  scaria,  §  24x7. 

Permutatio — action  of,  §  2x76. 

what^  €  1642. 

Peroratio  (in  suits),  %  2324. 
Perpetua  emphyteusis,  what,  $  1719* 
Perpetuarii  conductores,  exemption  of,  infer- 
able, §  1689. 

liability  of,  to  land-tax,  §  1689. 

posidon  of,  %  1689. 

Per  quod,  consequential  damage,  §  X960. 
Persccudo  used   by  Ulpian  to  mean  cxtraor- 

dinaria  cognido,  §  2050. 
Peisecudon  by  the  early  Christians,  §  2401. 

forbidden  in  Koran,  §  2402. 

of  non-Chrisdans,  §  2401. 

of  other  sectaries,  ^  240 x. 

of  Pagans,  ^  240  x. 

religious  of  Jusdnian,  ^  2401. 

Personal  acdons,  see  Acdoni,  §  2050. 
Persons,  respect  of,  as  to  punishment,  §  2472. 
Perdnenda    u   regards    empdo    eC   vendido, 

§  1658. 
Petido  hereditarily  tee  Hereditatis,  (  2038. 

pluris,  see  Acdo,  (  2x83. 

Philip  of  Spain  as  a  penccutor,  |  2402. 

Physicians,  (  X640. 

Pignoradda,  (  22x2. 

Piso  Marcus  Pupiui^  §  2404. 


mso  Fm^  (  240S. 

Plagium  man  stealing,  $  2423. 

Plancianum  Sctum^  see  Senatsa 

^2047. 
Pleading^  English  progress  of,  §  2264. 
— ^— ^—  probably  borrowed  6am.  the 

Roman,  §  2264.. 
— —  ore  tenos,  §  2028. 

■  ond  introduction  o^  (  2342. 
■  could  be  amended  befoce  the  litis 

contestado,  j  2009. 
— — ^  were  oral,  §  2000. 
--~—  rules  of  Mr.  Serjeant  Sfrphrnt,  sa 

note  pp.  542,  3,  4. 
Plodus,  vide  Plaudos. 
Plucarch*s  definidon  of  Pariddium,  %  2414. 
Peenae  affecting  life,  liberty,  and  civil  status, 
§  2472. 

capitales,  $  2475. 

»  burial  alive,  ^  2475. 

decapiudon,  §  2475. 

by  the  axe,  §  2475. 


crematio,  §  2475. 


the     sword, 


— ^— —  crucifixio,  §  2475. 
— — ^— —  decapitation     by 

$4475- 
— — ^—  method  of  the  fiuca,  §  2475. 

-^^—  precipitation  from  rock,  $  2475. 

strangling,  ^  2475. 

cives  et  non  cives,  ^  2472. 

ex  delicto  in  simplum,  duplum,  tri^um, 

et  quadruplum,  $  2132. 

in  respect  of  degree,  ^  2472. 

in  sheep  or  oxen  (nominal),  |  2473. 

list  off  ^  2472. 

pecuniarise,  §  2473. 

— ^— —  by  regular  courts,  %  2474. 

for  contumacy,  %  2473. 

■  '  limited  to  a  moiety  oif  defcfi- 

dent's  property,  ^  2474. 

— ^— — —  not  strictly  Pcuiae,  ^  2474. 

■  proportion  of,  inii^t»^  by  the 

popolos,  §  2474. 

'  proportion  o^  under  the  Em- 

pcron,  i  2473. 

— — —  proper  and  improper,  ^  2472. 

Poets,  Greece,  fbrbiddoi  to  ridicole  by  naxne, 

^1946. 

Police,  nocturnal,  §  2385. 

Pontes,  hustings,  §  2404.  *" 

Pontifez  maximus,  ^  2386. 

Poetulado,  judicis,  ^  2000. 

—  open  to  any  but  women  and  in- 

r-i«mous  persons,  §  2209. 

Potestas  (criminal  jurisdiction),  ^  2393. 

of  the  magistrate,  §  1986* 

■  of  qucstores,  &  1984. 

^— —  the  power  of  punishing  capitally,  a 

special  power,  §  1986. 

Power  of  attorney,  in  case  o^  actio  direcu, 

^  2022. 

Praedes,  ^  1669. 

— -^—  htit  et  vindiciaram,  §  2025. 
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Pr»det  Mcramentiy  ^  %o%^, 

Praedial    services  cognisable  hj  GeataniTiral 

Court,  ^  1991* 
Pnediis  urbania,  rule  in,  differed  from  that  in 

prcdiit  rusticisy  4  1677. 
Prsefecti  annonse,  4  2346. 
— —  prctorio,  4  2394. 
— — —  consultation    in   senatorial 

oflfenseSf  §  1305. 
^^bns,  jurisdiction  of,  ^  2393. 


Prsfcctus  annonc  cum  jure  gladii,  §  2395. 

»  criminal  jurisdiction,  %  2794. 

— — — — ^  urbiy  authority  over  senaton,  §  2395. 

— — —  dispensed    with   judices,   and 

gave  sentence  after  consulting 
his  consilium,  ^  2393. 

^-^— —  restriction  of  authority  to  100 

mile  circuit,  §  2394. 


■  Tigilibns,  criminal  jurisdiction,  \  2394. 
Praefinitio,  ^2017. 

Pnejudicium  (exceptio),  §  2234. 
Praescripdo,  English  law,  §  XS19. 

I  domlnii,  ^1711. 

txx.  ann.,  §  1711. 

'  in  favor  of  the  empbyteuta,  §  1711. 

(exceptio),  specific  meaning  attached 

to,  §2234. 
— —  limitation  of  actbns  unknown  to 
old  law,  ^2215. 

'  what,  §  18 19. 
Praescriptis  verbis,  origin  of  the  term,  §  2065. 
Praeses  militum,  as  executioner,  §  2469. 
Pnestatio  culpc,  §  1732. 

■  how  construed,  §  I74l« 
■  in  mandatis,  §  1741. 

Praetor,  aa  executioner,  §  2469. 

■  assigned  an  advocate  where  the  client 

was  unassisted,  §  2009. 
— —  attributea  of,  %  1984. 
~— >  could  change  the  venue  and  time  of 

trial,  §  20  xo. 
decisions  of,  secundum  ordinem,  ez- 

traordinem,  ^  1984. 
— — ~-  hia  adsessores  and  judices^  ^  1988. 
his  criminal  jurisdiction  mtemarized 

under  Septimus  Severua,  $  2393. 
— — •  his  imperium  and  juriadictio,  §  1984. 

in  piano  approached  by  libel,  \  1985. 

«^—  peregrinuSfSelectionof jurymen,  ^2390. 
— ^— ~  populi,  aa  executioner,  ^  2469. 
-^^—  president  of  CentumviralCoart,§  1991* 

tribunal,  official  seat  of,  ^  1985. 

■■  the  highest  judge,  §  1085* 
ultimately  exclusive  dispcnaera  of  law, 

§  1983- 
Pnetorian  law  (execution),  ^  2359. 

Pnevaricatio  checked,  ^  2464. 

■    what,  §  2443. 

Precarium,  §  1861. 

— *  by  humble  and  iniiaential  -  persons, 

^  1720. 

I  ■  M  by  whom  institntedy  for  what  por- 

pntpoie^^  1720. 


Precarium,  general  condition  of,  1 172 1. 
^— ^— —  lease  renewed.  ^  172 1. 
— -^^— -  operation  of^  ^  2284. 

'  propovtbn  which  land  ceded  mutt 

bear  to  usufruct,  §  1721. 
— -— ^—  resemblance  of,  to  the  emphytnuis, 
§  1720. 
»  right  of  heirs,  §  1721'. 

Pre-emption,  right  of,  by  the  dominus,  §  1703. 
Prejudiciales,  actiones,  see  ^ctiones,  §  2044. 
Pretium,  ingredient  in  ules,  (  1637. 

>    ad  arbitrium  tertii  relictum,  condidble, 

§  1789- 
— — i^  ad  mesuram,  per  avernonem,  ^  1644. 

what,  §  1642. 

Priesthood,  the  common  law  of,  §  xyiS* 

Probandi  onus,  ^  2328. 

Probatio  in  suits,  §  2326-27. 

Procedingi  extra  ordinem,  ^  2461. 

Process,  antient,  review  of,  §  2315. 

-»— —  modification  of,  f  23x6. 

changes  under  Marcus  Aureliua  and 

Constuitius,  §  2317. 
Procurator  difiFers  from  an  advocate,  ^  2207. 

for  deiendenti,  %  2205. 

— -^— —  persons   incapacitated    to    act    as, 

§  2208. 
— -  distinguished    from    dominus   litis, 

§  2206. 
-^— —  imperial,   their  criminal  jurisdiction, 

§2394. 
^^-^  satitdatio,  required  of,  §  2204. 
Proof  by  oath,  §  2335. 
Property,  averment  of,  §  2028. 
»  security    against    deterioration    of, 

^  2028. 
— — —  division  of,  §  1779. 
Propinqui,  see  Ambitus,  j  2403. 
Propria  conditio   and  jua   perpetuum    s.  c, 

§  1687. 
Proprietors,  rights  of,  saved,  ^  1687. 
Prosecution,  a  torpe  munus,  §  2453. 
» calumnious,  ^  2463. 

■  excepted  persons,  §  2463. 
— ^—  manner  and  form  o^  %  M53* 

persons  exempted  from,  ^  2453. 

"  public,  regulation  made  on  grant- 

ing the  right  of,  §  2463. 

■        to  conviction,  obtigation  to,  secu- 
rity required,  ^  2464- 
■  before  the  Senate,  §  2460. 

— —  by  individual,  ^  2451. 
■— ^—  by  tribunes,  §  2451. 
Prosecutor,  abatement  of  suit   by  death    of, 

§2464. 
*— —  discretion  in,  as  to  the  period  of 
examining  witnesses,  §  2456. 
I      discretion  of,  aa  to  examining  wit- 
nesses, talcen  away,  ^  2456. 
— ^— — >  one,  for  one  chaise,  §  2453. 

■  bail    to   prosecute    to    judgment^ 

*»453- 

■  incapacitated,  §  2453. 
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Protecttton,  precedence  where  many  offered^ 

*  H53- 
PntdtutioOy  pennuuon  of,  ^  1417* 

Proat  qoiaqQe  hatntiTerit,  interpretation  of, 

i  »677« 
Pmvmdm  Ctetukf  criminal  juriidiction  in, 

§*39S« 
— «— •  P.  R.  juriidiction  milituy  capital, 

Pubet  ingenuaty    punifthment  of,  for   theft, 

%  1900. 
Publicani,  under  the  actio    pignorit   captio, 

^2003. 
— —  office  of,  ^  1669. 
■  what  tenned,  §  1669. 

Publicanoi,  actio  in,  i  2148. 
Publicatio  bonorum,  (  a4is. 
Puniahment,  ste  Peine. 
*— — -~—  and  procedure,  criminal,  nnder 

emperoit,  ^  iS86< 
— ^— —  capital  and  public,  prindple  of, 

§  1883. 
— ^— — •  corporal,  §  1480. 
— — >— ^^—  criminal  reform  i&,  $  1885. 
— »  military,  ^  1484. 
'  monaitic,  §  2475* 

■  non-capital,  efl^t  of,  $  1480. 

— —  not  capital,  \  1477. 
^-^—  private,  ^  1883. 
— —  Ticarioua,  ^  i8oo, 
PupiU,  action  against  tutor,  %  aiso. 
Purchaier,  fine  pnctically  by,  ^  1705. 
Purgado,  mone,  ^  1653. 


Quadniplatorei^  who  they  were,  |  S466. 
Quadruplicado,  ^  2167. 
Qgnitorei  quatdonis,  ^  1389. 

—  ambitua,  $  1404- 

anignment  of  jurymen,  ^  1389. 

■  contdtudon  of,  specifically  determined, 
§  238^. 
— —  inter  Sicariot,  ^  2388. 
— *-^  mode  of  conducting  the,  §  2453. 

—  perpetna,  %  2388. 

— ^-^— *— —  extension  of,    by  Pompey, 

^  2388. 

by  Sylla,  $  2388. 

— — — — — ^—  during  the  later  republican 

period,  ^  2388. 
QttCStioneB  consolidated  by  Lex  Julia  jud.  pub. 
— ^  number   of  jurymen  in  different^ 

h  *393- 
Qusestores  lerarii,  §  2390. 

-^— *-  as  execudonen,  in  the  case  of  illut- 

tres,  (  2469. 

— ^—  pariddii,  %  2379. 

— — — ^  answering  to  sheriA— the 

execudve,  §  2469. 

■  power  of,  ^  1984. 

Qgari  Alsi  crimen,  $  241 1. 


Queens  of  France  and  England,  deliTery  of, 

$2048. 
Querela  inofficiosi,  §  1992. 

■  testunent^  \  '99^- 

— — — ^—  a  species  of  hereditnif 

peddo,  ^  »04i« 

— ^—  — to   whom    competent^ 

^2041.    ^ 
— ■^^— -^— -  effect  of,  ^  2041. 
— •^— — — — —  ori^n  supposed  to  be  in 

the  edictum  sdcocibo- 
rium,  §  2041. 
—————  detested,  seldom  used, 

reason  why,  ^  2041. 
'  duration  of  ri^t    of 

remedy,  %  2041. 

^— ^— ^ summary  of,  2041. 

Quinqueriri,  §  $38^. 

Quiritian  cases,  choice  of  action  in,  §  I99«« 
——^~  quesdons,  before  the  centumviri,  or 
by  a  ficdon  before  a  single  judge, 
$1992. 
-^— ^  property,  census  assessed  according 

to,  §  1992. 
—  dominium  *  by    public    purchase, 

§  2367. 
— —  property,  origin  of,  ^  199 1. 

■  actio  publiciana,  ^  1992. 
'  questions  decided  by  centum- 

viral  court,  §  1991- 
Qui  tun  actions,  similar  to  actiones  populares, 

i  2x50. 
Qjnt  nn%  law  of  Engknd  as  to,  $  xyia 
Qunm  fundoram  sint  domini,  $  x686. 


Rapina,  |  19 12,  2x36. 

— »^  conditions    necesnuy   to    constitute, 

^ 19x2. 
— -  definition  of,  ^  X9i2. 
develo^ent  of  necessary  conditions, 

§19x2. 
■  from  what  imitated,  §  X912. 

■  leniency  of  Roman  law  of,  accounted 

for,  §  X9X4. 
—  orig^  of,  §  X912. 

■  tenor   <rf  prstor's   edict   reacting, 

\  i?i4- 
— —  to  what  applied  exchirively,  §  X912. 

Raptor,  remedies  by  action  available  against, 

Rationalis,  or  accountuit  general,  account  o^ 

i  a346- 
Receptatores,  who,  ^  244X. 

Receptio   in    navem,   cauponaA^    stabolnm, 

%  '797- 
^— — —  -^^—  how  arise,  §  x8x5. 
— — ^  nominis,  §  2453. 
Reception  of  goods  by  carriers,  te,  §  2x62. 
ReceptitiK  actio,  extended  by  Justinian,  ^  2076. 
Reconventio  and  mutna  petitio,'$^x8fi. 
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Recupentorasy  a«esM>n  of  damages,  tbdr  attri- 
butety  §  1996. 

r— —  Fatm's  accounty  why  lo  terinedy 

^  1906. 

ibrm  tor,  iaraed  by  pnetoi^— tpeci- 

men  i^ven  by  Cjaiua,  §  1996. 
— ^— —  how  and  from  whence  choeeo, 

.4  >997- 
—  omilanty  of  to  Engliih  juron, 

^  1996. 
^— ■^—  three  detcripdont  of,  §  1996. 
Redhibido  (actio  vend,  et  emph.),  in  tolidum 
—pro  lata,  §  2090. 

resdnda  the  contract,  §  i6f6. 

Redhibitoria  actio,  see  Actio,  §  A087. 
Reference  in  English  practice  parallel  with 

delegation  of  authority,  §  1994. 
Regrating  and  forestalling,  ^  2409. 
Rei  alienae,  §  1638. 

-*  singularis  communis  administratio,  ^  1778. 
Relationes  in  appeals,  §  2370. 
Relegatio,  §  2481. 
■  competency  of  judge  to  inflict,  {  2481. 

did  not  involye  confiscatio,  §  2481. 

how  diflfers  from  exillum,  §  2481. 

— —  bow  enforced,  §  2481. 

Reli^on  as  identified  with  the  state,  offenses 

against,  §  2400. 
Relocatio,  {  x^77- 

—  how  far  regulated  by  particular  cus- 
tom, §  1677. 
— — «-  tacit  duration  of,  §  1677. 
Remedium  spolil,  its  elastic  natare,  ^  2279. 
Rent,  distraint  for,  ^2311. 
Repetundarum  crimen,  §  2408. 
Replicationes,  or  replies,  ^  2265. 
Replies,  duplicatio,  ^  2266. 

I  introduced   into  the  English  law  as 
rejoinders,  sur-rejiunders,  rebuttersy 
and  sur.rebutters,  §  2268. 
i  quadruplicacio,  %  2267. 

— ^— —  replJcatio,  ^  2265. 
^^—  triplicatio,  \  2267. 
Representation  in  court  fay  cognitores,  ^  2202. 
'  subsequently  by  tutors, 

curators,    and    pro- 
curate  j|^  §  2203. 
-^— -^— «  cantto  ratihabitionis   required 

of  cognitores,  §  2204. 
— — ^  formula,  modification  of  pro- 
cedure, ^  220t. 
'  satisdatio  of  odher  attorneys, 
^2204. 
Res  nnUius— hsereditas  jacens,  §  1896. 
Rescission,  duration  of,  §  2098. 

■  in  actione  Tendid  et  empti,  ^  2096. 

-— ^— —  not  grantable  in  case  of  Lssio  enoi^ 

mis,  if  object  hare  perished,  §  2097. 

Rcnduis,  lex  Julia  de,  §  2407.  ' 

Restitutio,  absence,  excusable,  inexcusable,  and 

▼oluntsry,  ^  1880. 

absence  of  defiendent,  §  1880.     . 

— — ^—  absence  of  plaintiff,  %  1880. 


Restitutio  applies   to  stricti  juris    contracts, 
\  2058. 
■         by  reason  of  absence,  §  i88o. 
"-— *—  causa   absentic  —  ob  metum  -r—  ob 

reipub.  causam-— ob  ne- 

cessitatem,  $  2061. 
'  principles  d«ducible  from, 

(  2061. 
——————  2nd  clause  in  £iYOur  of, 

against  wbom,  (  2061. 
—————  3rd  clause,  clausula  gene- 

ralis  for  any  just  cause 

of  absence,  $  2061. 
— — — ^— —  where   an    attorney   has  * 

been  lef^  {  2061. 

—  eflfect  of,  $  x88o. 

■  fbi|alienatio  judicio  mutandi  causa— 

terms  and  effect  of  edict,  $  2063. 

_..-.  general    remedy   against   injustice, 

5  »37i- 
— —  in  dolo,  not  granted  against  those  to 

whom   the  plaintiff  owes   rere- 

rence,  $  2058. 

-  to  be  made  with  interest, 
i  2058. 
— ^*—  in    fitvor   of    minora    effect   and 

operation  of,  $  1876* 
— — -  in  integrum,  (  18 19. 
_,........._  leading  principles  of,^  1862. 

—————  minorum  eridence,  §  1878. 

^-^— — ^-^  mode  of  obtaining,  §  1865. 

■  modus  toUendi  obligationes, 

§  1863. 
— -^—  metus  causa,  §  1868. 
'  metus  causa,  effect  of  judgment, 

^ 1870. 
— —  not    granted    in   case  of  maxima 
capitis  deminutio,  ^  2062. 

■  of  majors  on  the  ground  of  absence, 

ist  clause,  ^  2061. 
of   minors    u    effecting   sureties, 
§  1877. 
—  on  the  ground  of  capitis  deminutio, 

*  1879. 
^^^^^  on  the  ground  of  dolus,  §  2058. 
■  on  the  ground  of  error,  §  1881. 

■  metus,  §  2057. 

minoritas,  ( 1875. 


quod  doli  causa,  §  1872. 
quod  metus  causa,  how  affected  by 
mere  eridence,  §  1871. 

liafnlity  of  malae  and 


§  2056. 


borne  fidei  possessor,  §  1871. 
under  general  clause  of  edlcl^  §  1882. 
f  2486. 
in  favor  of  minors  (lex  Lsetoria)  not 

confined  to  cases  of  dolus,  ^  2060. 
on  what  founded,  i  1866. 
operation  of,  §  1804. 
what  lerion  entities  a  minor  to— 

what  not,  |  2060. 
in  integrum,  by  whom  grantablcy 
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RflplilBtio    ia    iatagni«9    icquiicaMali   of, 

■   ■■' viMve    and   WMn, 

I1P56. 
civili  $  1866. 
pnetofUn  jurisdictioiit  ^  1867. 


It^puiatioy  fluic  oa— iponiio  pfluulJt»  $  ^377* 
Hetonio,  or  adafiwdoiiy  §  2144* 
Retnctio  nmedy  in  pneiorian  caiet,  $  *37l* 
Rerindicatio  in  real  actions,  $  10^9. 
Rhode!,  oii^n  of  the  name  and  sketch  of  the 

history  of,  $  i8oa. 
Right  of  action*  §  1981. 
— — <  of  aelf-ddfense,  §  1980. 
•— —  of   way,    popular    fiUlacy   concerning, 

$  2287. 
— »^  of  war,  §  I98i. 
River,  public,  dcnnitiQn  of,  §  SS90. 
-^—  repairing  banks  of,  Stc,  §  %%^%* 
—  supply  of  water,  §  229  !• 
■  ■    repair  of  banks,  §  2300. 
■■■■     description  of,  §  2300. 
Roads,  distinction  between  public  and  accomo* 

dationy  §  2293. 
— ^-  ofaatxuction  of,  §  2193« 
'-  ■      renur^^cleansing  o^ (  **9S* 
Roman  knights  §  1669. 
Romans  kept  books  and  ledgers,  (  2080* 
Rnpitias,  to  what  equivalenty  (  I9i9« 
Rtttiiiana  fictioy  §  aott. 


Saccularii,  §  2430. 

Sicramentum  displaced    faj  Spwvo  in   the 

Tindicatio,  ^  2028. 
■  »  object   o^   as   connected    with 

sponsio,  ^  2376. 
— ^— — —  and  sppinsi%  di0ereiice  hftween, 

^acrilegium,  ^  2409.  ^ 

Sale  ofproperty,  aucdo  and  sectiqi  ^  2367. 

SatisdatiOi  diffoent  secuiitici  cominred  under, 
§  2211. 

— •«—  fide  joiBoria^  pignoiatitia,  juntMia, 
nude  promissoria,  §  22x2. 

•^— — ^  of  the  pandects  same  as  Vadimo- 
nium^^onception  of  the  Romans 
of,  as  applied  to  actiones  in  per- 
sonam, 4  2010. 

— — — —  persons  qualified  to  give»  §  2213. 

Savigny,  his  table  of  actions*  ^  2053. 

— — —  erroneous  theories,  ^  2165. 

Scandalum  magnatuma  English  lawi  S  1960. 

Scopelismus  threatening  notice*  §  2417* 

Scourging,  §  2480. 

under  the  emper«i%  §  2480. 

ScriptuFS*  or  notes  of  hand,  §  2083. 

Secretarium,  account  of*  4  2325. 

Sectarians  mentioned  in  tae  Codex,  (  2401. 

Sectio  sale  applicable  to  public  inaoHcacies* 


Aeetio*  what*  ^  S470. 

Sector,  who,  ^  1630. 

Seels  heretical  list  of  in  canon  law,  ^  2402. 

Security  in  cautio  damni  inftcti*  limitariffn  of, 

^2308. 
Self  defense  right  of,  j  1980. 
Senate,  criminal  jurisdiction  of  censes,  \  2394- 
jurisdiction    of   in    cajMtal 

**»9S-  .   .    , 

— ^ receiyes  a  new  crmiinal 

— .  summarf  power  of*  %  2382. 
Senatorial  priyileges,  last  remnant  of  abd&sbed 

by  Justinian,  ^  2395. 
Senators  lose  their  privilege  of  trial  by  thdr 

own  body,  %  2395. 
Sctm.  Claudiannm,  \  2449. 

Libonianum*  %  2413. 

—  Macedonianum,  rotricting  the  obliga- 
tions of  ^theia  and  sons— whcve  it 
applics'^exceptions,  not  available  by 
pupils  or  minors*— ceases  by  conaeat  of 
tutor,  ^2x89. 
— «•  by  whom  nuy  be  lenoonced,  §  x8i6. 
»—  effect  0^  §  x8x6. 
*~^  wby  passed,  §  1816. 
'■  ■       Neroniana*  §  2449. 

■  Plancianum,  — >  inspectio   veatria*  and 
custodium,  adopted   in  the  Foodal 
law,  ^  2Q4S. 
-^—  Plancianum,  called    after   M.    Plan- 
dus  Yams,  in  cases  of  vepafiated 
pregnant  women*  §  2047. 
— —  mode    of  inspecting  die    vcater*   and 
custody  of  the  issue*  and  regulations* 
under  the  rescript  of  Marcus  Ladns, 
§2048. 
-*^  obligation  on  woman  and  maa*  ^  9047. 
Seta.  Sylliaoa,  §  2440. 
— ^-  TurpUlianum,  %  24S4. 
Seneca*s  distinction  between  jodidn  and  arti* 

traria,  §  2164. 
Sentence,  change  of  form  of  under  Bynantiac 

empire*  ^  23  5». 
■     '  execution  o^  ^  ^46^ 

»  the  nan  liquet*  ^  234X. 

Sequestres*  nMneadatores*  dirisores*  propinqui* 

necesiarii*  monitoras*  ^  2403. 
Seijeants-aulaw  the  type  of  antient  advocates, 

$2009. 
Servus  pcense*  ^  2476. 
Servi  and  Servae,  \  1922. 
Ser^ces  must  be  illiberales*  §  1672. 
Sesterces  and  asses*  relative  wloe  of*  (  1992. 
Sheriff  an  administntive  as  well  as  eaeuttiie 

officer,  (  2357. 
SheriA*  qusestor  pairiddii   Roman  anakgy* 

^2469. 
Sewers,  regulation  o^  §  43^* 

no  nnnecessaiy  restrictjona 
the  way  of  cleansing  §  *J0^ 
Restitutio  in  inieKram«  gianted   ponly  wna 


by  exception*  ^  9u>55. 
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Shirb,  ^  i66|. 

Sicaria,  aasaHinationy  ^  2416. 

•— ^  other  offenses  included  under,  §  24x7. 

Sigoniusy  his  heads  of  L.  Jul.  de  vi,  §  2422. 

Similiter,    adding    the,    m    English    actions, 

§  2025. 
Sine  pacto  remisno,  §  1S60. 
Slander,  §  i960. 

— ^—  remedies  by  the  English  law,  §  1962. 
Slaves,  corruption  0^  §  2i45- 
fbgidTC,  §  2147, 

-  idle,  §  2147. 

implied  contracts  by  agency  of,  ^  18 17. 

laws  for  the  punishment  of,  §  2147. 

Punic,  §  1746. 

severe  pnnianment  of,  afterwards  modi- 

fied, ^  2472. 
— — -  what  formerly  termed,  §  1895. 
Smuggling,  consequences  of,  §  2148. 
Societu,§  1861. 

■  actio  pro  socio,  §  2 1 14. 

■  controversy   as   to    profit    and    loss, 

I  i7?o- 

■  definiaon  of,  §  1726. 

■  dififerent  kinds  of,  $  17*6. 

■  dissolution  of,  §  1733. 

— —  duty  of  retiring  partner,  §  1733. 
<— —  extraordinary  private  expenses,  $  1732. 
generalis,-^  1726. 

how  differs  from  a  corporation,  %  1725. 

how  may  be  constituted,  §  1727. 

-  non  qusestuaria,  §  1726. 

; —  non  universalis,  conditions  generally 

necessary  to,  §  1728. 
'  non  universalis,'  share  of  profits  in, 

— >—  obligations    as    regard    third  parties, 

§  I73»' 
'  ■  or  partnenhip,  $  1725. 

■  perpetua,  $  1726. 

principles  of,  ^  1726. 

-^—  privata,  §  1726. 

■  profit  and  loss,  §  1726. 
— — —  public,  I  1726. 

■  qujestuaria  sive  negotiatoria,  §  1726. 

■  remedies  arising  out  of,  ^1734. 

'  remedies    u    regard    third    persons, 


}  1735- 
right  of  reasBodation, 


1733- 


if 


spedalis,  §  1726. 

—  temporalis,  $  1726. 
— ^-^  universalis,  §  1726. 

'     '  dissolution  of,  §  17*7. 
in  pardcular,  %  1727. 

■  rights  and  liabilities  of  part- 

ners in,  %  1727. 

■  vectdgalium  passes  to  heir^  $  1733. 

■  what  things  included  in,  $  1731. 
Socii,  %  1669. 

Soldiers,  %  1640. 

SoUdus,  change  in,  §  1815. 

Soltttio,  %  1 821. 

—  action,  where  may  be  brought,  %  1833. 
■  debts,  how  may  be  satisfied,  (  i82X. 

VOL.    III. 


Solutio,  development  of  the  question  of  im- 
moveables and  moveables,  $  1833. 
■  how  made,  and  to  whom,  §  1821. 
■     laches  of  debtor  as  to  locali^,  $  1833. 

locality  judicially  fixed,  §  1833. 

— —  localiQr  of  payment,  §  1833. 

-i^— —  change  of,  §  1833. 

■  special     agreement, 

? '833- 
■  money  payment,  §  1825. 

■  part  fulfillment,  ^1821. 

pardcularis,  J  1823. 

— -  payment  as  affected  by  locality,  ^1833- 

^^— ^-^—  as  affected  by  quantity,  %  1825. 

■  proof  of,  %  1837. 

— ——  what  constitutes,  ^  1822. 

where  many  debts,  $  1836. 


'  *  period  of  payment,  $  1824. 

■  place  accessible,  %  1833. 

■  quantity  and  qusiUty,  §  1825. 

value  as  affected  by  locality,  $  1825. 

Specialities  incident  to  partnerships,  {  I732' 
Speculator— executioner,  $  2470. 

Spei  rei  spentae,  |  1638. 
Spoliariom,  what,  $  2476. 
Sponsio  pcenalis,  defendent  could  sue  on  the 
restipulatio,  §  2377. 

object  of  to  restrain  litigation,  §  2376. 

— —  and  sacramentum  difference,  %  1992.. 
— —  specimen  of,  §  2028. 

-  substitutio  for  sacramentum    in  the 

vindicatio,  %  2028. 
Sportulc,  or  court  fees,  §  2356,  2378. 
Stabularii,    pleas    in  answer    to  actions    by, 

h  J97+- 
— —  remedies  against,  %  1974. 

who,  %  1973. 

State  domains,  origin  of,  %  1679. 

Statutes  of  limitations,  England,  §  1695. 

Staying  process,  §  2486. 

Stellionatus,  ^  2447. 

Stephens,  Mr.  Serjeant,  rules  in  pleading,  see 

note,  pp.  542-3-4. 
Stipulatio  Aauiliana,  ^  1859, 
Stipulation,  \  1650. 

Stipulationes,  between  father  and  son,  master 
and  slave,  and  two  brothen,  will  not  lie, 
%  2073. 

'        cautionales,  %  iojz, 
^— •^—  certa,  incerta,  pura,  in  diem,  or 
ex  die,  sub -conditione  posiibili, 
h 2073. 

— -— pnetorisB,  judiciales,  communes, 

^  2072. 

• in  jure,  in  judicio,  §  2072. 

depend  on  the  terms  of  the  con- 
tract, §  2073. 
^  of  one  for  another,  exceptional 
cases,  ^  207^. 
Stolen  goods,  receiving,  by  the  English  law 

§  X906. 
Subhastatio,  §  199 1|  2025. 

'      et  auctio,  §  1636. 
Suit  appeals,  set  Appeal. 
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Suit,  change  of  ibrm  of  tentence  under  Bysan- 

dne  emfMrey  ^2352. 

progress  of^  altercatio,  ^  2324. 

progxesi   of|    ampludo    (adjoumment), 

§2324. 
progress  of,  condemnado,  abioiudo,  non 

liquet,  §2341. 
criminal  and  ciTil  disdnct  jury  panels, 

§  2303. 

court  fees  and  expenses,  §  2356. 

progreiBof,  delivery  of  judgment,  ^2341. 

division  of,  private  and  public,  §  i98o« 

progress  of,  evidence  on  oath,  §  2329, 

233c,  «33i,  2335, 2336,  2337,  2338, 

»339»  *340- 
ezecudon  of  judgment  ut  Execution. 

gradual  development  of,  §  2315,  2316, 

2317,2318. 

judgment  by  default,  ^  23$4. 

malicious,  acdonable,  ^2141. 

progress  of,  objection  to  evidence,  §2331. 

progress   of   under    Constandus,   judex 

must  deliver  a  vrritten  judgment,  Eng- 
lish and  German  systems,  ^  2350. 

' libellus  supplicadonls  to  Emperor,  ^2355. 

progress  off  litis  contestado,  §  2320^ 

progress  of,  manner  ot  heating  before  a 

judex,  §  2323. 

^— •  modiiicadon    of  process    under 

Byzandne  rule,  ^  2349. 

■   new  trial  on  payment  of  costs, 

i  2341. 

-^ '    the  non  liquet,  %  2341. 

— —  onus  proband!,  §  2328. 

prosecudon  of^  opening  of  case,  §  23 19. 

progress  of,^  perorado,  ^  2324* 

• power   of  reference    to  the  Emperor, 

§2353. 

progress    of,  practice    later,  under    the 

emperors,  §  2342. 

further  progress  of,  preparadon  of  for- 
mula, addicdon  of  judex,  &c.,  §  2322. 

-^  progress  of,  probado,  ^  2326,  2327. 

progress  of,  speeches  limited,  §  2324. 

splitdng  and   dlstribudng  demands  in- 

volved forfeiture,  §  2376. 

progress  of,  swearing  the  pardes  and  advo- 

cates, §  2324. 

transfer  of  after  litis  contestatio,  §2321. 

progress  of,   testimonium,  or  evidence, 

^  2329. 

presence  of  witnesses,  §  2325. 

vexadousj  remedies  against,  f  2373. 

Summary  proceedings,  allowed  to  magistrates  in 

lesser  offenses,  §  2468. 
Summons  to  appear  in  court,  whom  exempt 

from,  §  2156. 
Sumptio  vindiciarum,  ^  2027. 
Supersdtes,  witness  in  cumpdone  vindiciarum, 

\  2027. 
Superficiary,  dudes  and  burthens  of,  f  1715* 

■       remedies  of  the,  §  1717. 
■  right  of  the,  ^1715. 

Superficies,  to  what  applies,  %  1713* 


Superficinm,  to  what  applicable,  §  17x3. 
Supplicado,  remedy  in  prsetorian  cases,  $  2371. 
Sylla,  ^  2408,  2420. 

—  mtroduces  lex  Cornelia  de  hhh,  §  2411. 
— —  law  as  to  pecuiatus,  f  2406. 
Sjrngrapha  a  bilateral  act,  2082. 

I in  case  of  peregriai,  §  2080^  2oSr. 

-— *—  a  private  instrument,  §  2334. 


Tabelliones,  introducdon  of,  §  2349. 

notaries,  ^2333. 

Talio,  ^  2480. 

■         opdon  of  defendent  by   Roman   Liir. 

\  1947. 
Taxado,  ^2017. 
Taxes,  laws  concerning  coUecdoa  of,  ^  2148. 

-  who  exempt  from,  §  2148. 

paid  in  error,  §  1793. 

Telones,  ^  1669. 

Tenure,  colonial,  §  160  r. 

loses  its  precarious  nature,  ^  1680. 

the  precarious,  %  1691, 

Term  dme,  Roman,  1990. 

Terminus  motus,  §  2440. 

Testamenta,  forgery  of,  ^  2411. 

Thef^,  punishment  of,  in  England,  §  19 11. 

Thibaut'on  acuones  bonse  fida  et  arlMCriri?. 

§  2166. 
Thieves,  what  termed,  §  1895. 
Things    Ith    altepiadvely,   but  delivered    :a 

error,  §  1793. 
Thufflun,  wliat,  ^  1664. 
Tide    of   new    owner,    in    what    «>asistc£i. 

§  1687. 
1'itulus  conducdonis,  what,  ^  1685. 
Toleradon  of  Nonconformists  at  Rome,  §  24CC. 
Torture,  admissible  in  treasons,  ^  2463. 
to  extract  evidence,  §  2457. 

how  and  Where  performed,  §  24^7. 

moderation  to  be  used  in,  ^  2457. 

Tortured  persons,  depodtioni  of,  ^  2457. 
Tnde,  persons  prohibited  from,  §  1640. 
Transacdones,  of  Atdc  origin,  §  2008. 

— —  the  Vindex,  \  2008. 

with  those  under  control,  §  2 1 87. 

Transcripda  nomina  (in  Roman  aceoonts),  not 

found  in  more  modem  Ronun  law,  %  2080. 
Transfer  of  property  in  possesBon  of  third 

party,  §  1650. 
Treason  against  the  emperor,  as  impetsonifi- 

cadon  of  State,  §  2399. 
Treason,  high,  ^  2399. 

punishment  of,  §  2476. 

indictments  for,  did  not  abate  witK 

death,  §  2399. 
— —  involved  confiscadon,  ^2399. 

later  laws  against,  §  2398. 

■  severity  of  Byzandne  imperial  enact- 
ment! of,  §  2399. 
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Treason,  the  Twelve  Tables  introduced  a  fixed 

penalty  for^  §  2398. 
— —  more  precisely  defined,  §  2399. 
Treasure  troTe,  to  whom  belongs,  §  1696. 
— -  to    whom    does   not   accrue, 

^  1684. 
Treaties,  ^  198 1. 

Trees,  cutting  down  or  lopping,  ^  3305. 
Trespass  and  case»  rule  of  distincdon  between, 

^  1942. 

Ti  et  armis,  English  law  of,  §  194a* 

TresTiri  nocmrni  (poU^),  §  2385. 
Trial,  ^  0451. 

—  close    of  procedings,    consideration  of 

verdict,  §  2458. 
conclusion   of  procedings  according  to 

the  ancient  practice,  §  2455. 
— ■_ —  in  defiiult,  ^  2454. 
— '■ —  in  defiiul^  under  emperors,  §  2454. 

jury  sworn,  §  2454. 

limitation  of  number  of  witnesses  to 

character,  §  2455. 
^—  mode  of,  in  the  prorinces,  ^  2459. 
opening  speech,  \  2454. 

order  to  bring  up  defendent,  §  2462. 

■     ■  by  peeiSy  Roman  analogyi  §  2395. 

popular,  §  2451. 

■■■  prolixity  of  speeches  restrained,  ^  2455. 
■    public,  changes  in  form  of,  l^  juUus 
Caesar,  §  2452. 

public,   manner   and    fi)rm  of   ballot, 

§2452. 
— —  public,  procedings  and  judgment  in  de- 
fault, %  2452. 
■  public,  voting  at,  ^  2452. 

—  befi>re  a  quaestio,  ^  2454. 

■  where  no  course  expressly  prescribed, 

§  2456. 
Tribunal,  the,  §  1^85. 

—  domestic,  §  2380. 

— — — ^  paternal  jurisdicdon,power 

of  capital  sentence  taken 
away,  §  2380. 
'  not  confined  to  domestic 

offenses,  |  2380. 

— ^-~—  establishment   of    permanent^    for 
serious  offenses,  §  1885. 

Tribune  as  executioner,  §  2469. 
I         had  no  jurisdictio,  ^  1984. 

— —  power  of,  to  prosecute,  §  2384. 

Tributa,  ^  1669. 

Triplicatio,  or  triplica,  §  2266>7. 

Ttiticiaria,  Thibaut*s  view  of,  $  2174. 

Triumviri  capitales,  §  2385. 

<———**•  as  executioneis,  ^2469. 

Turba,  §2136* 

-~—  allied  to  rapina,  §  21*37. 

■  ten  persons  constituted  a,  ^  2137. 
TurpitudOi  where  attaches  on  the  giver  and 

recdver,  §  1978.   « 
Ttttelae,  actiones  ex,  ^  2x19. 

f  administratio,  actions  on,  §  1774- 

-— — >~'0f  the  actio  utilis,  §  1775- 

— — culpa  or  laches  in,  ^  1775* 


Tutelae  administratio,  obligations  of  admlnistra* 

tor,  §  1773. 

curatela  ncg.    gesL  roand.     op.   loc. 

argentaria,  §  1S32. 
Tutor,  action  against  pupili,  §  2 12 1. 
Tutores  accusatio,  limitation  of,  §  2229. 

suspecti,  §  2158. 

Twelve  Tables,  law  of,  as  to  agitation,  %  2399. 
— — — —  concerning  boundaries,  §  2179. 
law  of,  relating  to  the  bringing 

sick    persons     into      court, 

^  2007. 
— — -«  insufficiency    of    law    of,    in 

matters  of  assault,  §  1948. 
legislative  principle  of,  as  con- 

tiasted  with  that  of  England, 

§  1919- 
penalty  for  treason,  §  2398. 

period  of  the,  §  1998* 

placarded     all    over    Rome, 

h  1998. 
de  trsnsactionibus,  §  2008. 

regulating  vocatio  in  jus,  §2007 


U 


Ultrotributa,  what,  §  1669. 

Ulpian  on  actiones  fictitiae,  §  2022. 

■  uses  actio  specially  like  Papinian,  but 

in  using  it  generally  includes  the  in 

rem,  §  2050. 
by    persecutio    means    extnordinaria 

cognitio,  §  2050. 
Unchastity  punished,  §  2424. 
Usocapio,  ^  1794. 
Usucapion,  grant  of,  ^  1714* 

and  preKnption   not  applicable   to 

emphyteusis,  ^  1695. 
'  title  by,  English  parallel,  §  1695. 

—  to  what  not  applicable,  ^  1695. 
Usucapionis  fictio,  ^  2022. 
Usufructuary  and  emphyteuns,  §  1692. 
— — ^—  and  emphyteuta,  differences  be- 
tween, §  1684. 

required  no  ¥nritten  instrument, 

4  1700. 

' •  what  resembles,  %  1684. 

Usurers  subject  to  manus  injectio,  §  2002. 

punished  by  Twelve  Tables,  ^  241c. 

Usuiy  forbidden,  htfw  evadedA<^  1666. 

•  penalty  of  in  quadruphi*,  C  2410. 

Utilis,  fictitia,  synonymous  wit »  ^  2022. 


Vacations,  §  1990. 

Vades,  responsibility  of,  §  2010. 

Vadimoniuipy  ^  2051. 

-,'        conceptum,  $  20zo« 
—  same  as  satisdatio  of  the  Pan- 
dects, §  2010. 
-  applied  to  actiones  in  rem,  h  2010. 
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Vecdgaly  obligation  to  pay,  §  i6S4« 

Vectigaloi  §  1680. 

Vectigaliay  $  1669. 

Vendor  and  purchaaery  reciprocal  obligadoni 

of,  §  1648. 
—^^  obugationi  of  (actio  empd.  et  Tendid.), 

^  2092, 
Veneficium  poisoning,  §  2415. 
Verberare,  how  differing  from  pulsare,  $  1954* 
Verdict  for  plaintiff,  condemnado,  §  2341. 
— — — —  for  defendenty  absolado,  §  2341. 

nonsuit,  non- liquet,  ^2341. 

Venue  and  time  of  tnal  changeable   by  the 

praetor,  ^  2010. 
Verum  predum,  ^  1643. 
Veaiel,  contribution  as  affecting,  §  18 10. 
Viz  Appia,  ^  2421. 
Viatoret,  ^  1984. 
— ■^—  actioncs  contra,  §  2138. 
Vicarius  urbla  Romse,  criminal  jurisdiction, 

$2394. 
Vindex,  in  tnunactionibus,  §  2008. 
Vindicatio,  ist  epoch  of,  ex  jure  manu  con> 

aertum,  practice    as    old    u   the    Twelve 

Tables,  $  2027. 

2nd  epoch  of,  §  2027. 

^-^— —  3rd  epoch  of,  §  2027. 

4th  epoch  of,  substitution  of  sponsio 

for  sacramentum,  §  2028, 

causae  centum vindes,  ^  1992. 

directa,  where  dominium  U  plenum, 

^  2030. 
— ^—  utilis,  where  it  is  minus  plenum, 
§  2030.  * 

rei,  analogie  with  the  haereditatis 

poMcasio,  $  2030. 
— ^—  actio,  reciprocal  obligations  of  pos* 

sesaor  and  dominua,  §  2031. 
Vindicationea,  §  2023. 
Vindiciae,  rule  fur  aasignment  of,  §  2026. 
Vindiciarum  aumptio,  $  2027. 
Violating  the  tombs,  puniahment  of,  ^  2434. 
Vocatio  in  jua,  ^  2007,  2156. 
-^— —  bringing  of  rick  penona  into 

court,  diause  of,  $  2007. 
— — —  diapenaable    in    case    of    in- 
famous persona,  passages  in 
Plautus,  §  2007. 


coc- 


Vocatio  in  jusy  case  in  Horace,  §  2007. 
— — — -^  kee]Nng  house,  §  2007. 
kw   of  Twelve  Tables, 

cemii&s,  %  2007. 
« modification  of  the  law  of  th; 

Twelve   Tables,  cofKcnuOi. 

^  aoo7. 

{trivata,  $  21^ 

— -— «~—  right  of  domicile  coald  sot  be 

infringed,  ^  2007. 
ezsequtores,  ceantion  of  aiuier 


Constantine,  %  2007. 


W 


War,  right jaf»  4n^defisnse  of  justice  to  indifi- 

duals,  §^1981. 
-— ^^•—  distinction  between  individoal  aad 

national  quarrels,  {  198 1. 
Wanimty,   English     law    00    oonflico  vith 

Roman,  §  2003. 
Water,  supply  of,  §  2301. 
Wills,  alienation  of  property  from  patim  hj 

freedman  — *  actio    Faviana   et  Calrisua, 

S  2x81. 
Witchcraft  and  incantations,  §  2419. 
Witnesses  examined  after  speeches,  f  2314. 
— — —  (in  suits)  account  of,  f  2325. 

itept  out  of  coorts,  origin  ^  piactice, 

—  peraooal  attendance  of,  §  3330. 
— ^—  rejection  of,  %  2329. 

— >~—  summoning  of,  $  2457. 
■      their  expenses,  $  2330. 
— ^-~  attesting,  to  private  instrument^  {a35f 

—  two  requirite  to  prove  a  6ct,  \  133^ 

■  who  are  competent  and  incompetrat, 
§  2329. 
Writ,  original  at  common  law,  §  2013. 
parallel  with  actiooes  kgis,  i  loo*. 


Zeno,  consolidated  existing  Uw,  §  1679- 
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